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Mbs.  L.  H.  Field  v.  Mattie  Field  et  al. 

Decided  April  5,  1006. 

1. — ^Evidenoe— Zmpeaohment — Guardian's  Beolaratlonf. 

The  guardian  of  an  insane  person  suing  to  recover  property  of  the  ward 
claimed  by  defendants  through  parol  gift  from  him  followed  by  possession  and 
improvements  having  testifl^  that  the  possession  held  by  defendants  was  as 
tenants,  a  statement  made  by  such  guardian  to  the  superintendent  of  the  insane 
asylum  as  to  the  property  owned  by  the  ward  and  which  omitted  the  property 
in  controversy  from  such  list  was  admissible  to  contradict  the  guardian's  tes- 
timony as  to  the  character  of  defendant's  possession. 

fi. — ^Bvidenee — ^Inianity — Opinion  of  Hon-Expert. 

Intimate  acquaintance  and  business  transactions  of  a  witness  with  one  who 
was  afterwards  adjudged  insane,  the  suit  being  for  the  recovery  of  property  by 
his  guardian,  held  sufficient  to  qualify  such  witness,  who  testified  to  declara- 
tions made  by  the  ward  in  disparagement  of  his  title,  to  give  also  his  opinion 
that  declarant  was  sane  at  the  time  of  making  the  declarations. 

8. — Evidence — Objection — Bill  of  Exeeptioni. 

Where  questions  objected  to  were  not  answered,  but  the  testimony  sought 
was  received  in  answer  to  a  subsequent  question,  not  objected  to  nor  objection- 
able in  form,  a  bill  of  exceptions  to  the  admission  of  the  evidence  so  received 
should  show  that  the  grounds  of  objecti'^n  urged  to  the  former  question  were 
still  urged  to  the  answer,  to  render  such  objection  available. 

4. — ^Evidence— Parties — Self  Serving  Bedaration. 

Declarations  by  one  in  possession  of  land  that  he  was  holding  it  under  a 
parol  gift  instead  of  a  holding  as  tenant,  were  admissible  to  explain  the  nature 
of  his  possession,  though  self  serving. 

5. — ^Evidence— Parties— Transaction  with  Ward. 

When  plaintiff  was  suing  both  in  her  own  right  and  as  guardian  of  her 
insane  husband,  an  objection  that  certain  testimony  related  to  transactions  with 
the  ward  and.  was  made  inadmissible  by  art.  2302,  Rev.  Stats.,  was  not  avail- 
able, the  testimony  being  admissible  against  her  in  her  own  right  the  objection 
should  have  been  to  its  admission  to  affect  her  rights  as  guardian. 

6. — ^Harmless  Error. 

The  admission  of  evidence  over  objections,  if  error,  becomes  harmless  where 
the  same  testimony  is  elsewhere  admitted  without  objection. 
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7. — ^Evidence — ^Harmless  Error — ^PoueftBion. 

Evidence  bj  defendant  that  she  was  in  the  cotton  patch  on  the  premises 
in  controversy  when  citation  in  the  suit  was  served  on  her,  if  irrelevant,- was 
harmless,  but  might  be  considered  relevant  where  her  possession  and  its  char- 
acter were  in  issue. 

8. — Charge — Tenant — Repndiatlns^  Landlord's  Title.   . 

A  charge  that  defendant,  if  he  went  into  possession  of  land  as  tenant,  or 
improved  it  under  a  contract  of  lease,  could  not  assert  that  he  held  by  parol 
gift  without  surrendering  possession,  was  properly  refused  where  the  instruc- 
tions given  denied  his  right  of  recovery  at  all  if  he  went  in  as  tenant. 

9. — Trespass  to  Try  Title — Special  Pleading. 

Where,  in  a  suit  in  trespass  to  try  title,  defendant  plead  specially  title 
by  parol  gift,  possession  and  improvements,  an  avoidance  of  this  claim  on  the 
ground  that  the  land  was  part  of  plaintiff's  homestead  had  to  be  specially 
pleaded  by  plaintiff  to  avail  him. 

10. — Charge — ^Degree  of  Proof — ^Parol  Gift. 

Title  by  parol  gift  coupled  with  possession  and  improvements  may  be  sus- 
tained on  preponderance  of  the  evidence,  and  a  charge  requiring  it  to  be  proved 
with  reasonable  certainty  might  be  taken  as  imposing  a  greater  burden. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  before 
Hon.  J.  M.  Pearson. 

Oamett  &  Smith,  for  appellants. 

Abernathy  &  Mangum,  for  appellees. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Mrs.  Field  in  her  own 
behalf,  and  as  guardian  of  her  insane  husband,  P.  B.  Field,  against 
Mrs.  Mattie  Brecheen  and  her  children,  to  recover  title  and  possession 
of  a  tract  of  103  acres  of  land,  situated  in  Collin  County. 

The  defendants  disclaimed  as  to  all  of  this  tract  except  88  acres,  for 
the  recovery  of  which  they  pleaded  a  title  in  themselves  by  oral  gift 
from  P.  B.  Field  to  John  Field,  deceased,  who  was  at  that  time  the  hus- 
band of  the  appellee,  Mrs.  Mattie  Brecheen,  and  the  father  of  the  minor 
children,  defendants  in  the  suit.  The  appellees  pleaded  that,  in  pur- 
suance of  this  gift,  John  Field,  deceased,  with  his  family,  took  pos- 
session of  the  88  acres,  and  made  valuable  improvements  upon  it,  which 
the  appellees  have  been  occupying  since  the  date  of  the  gift.  The  ap- 
pellees also  filed  a  cross-action,  in  which  they  sought  to  recover  a  half 
interest  in  a  tract  of  192  acres  in  another  survey,  set  out  and  described 
in  the  cross-bill.  It  was  alleged  that  P.  B.  Field  and  John  Field  pur- 
chased the  land  jointly,  and  that  they  had  made  a  parol  partition  of  the 
same,  in  pursuance  of  which  John  Field  received  the  north  half  of  this 
tract  and  P.  B.  Field  the  south  half,  and  that  each  acted  upon  this 
partition  and  took  possession  of  the  land. 

Tlie  case  was  tried  before  a  jury,  and  verdict  and  judgment  were  in 
appellant's  favor  against  the  defendants  for  all  of  the  title  to  the  103 
acres,  except  the  88  acres,  and  as  to  this  tract  the  jury  returned  a  ver- 
dict in  favor  of  the  appellees  on  their  alleged  parol  gift,  which  had 
been  made  to  John  Field,  and  in  favor  of  appellees  for  the  north  half 
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of  the  tract  of  192  acres^  and  in  favor  of  appellant  for  the  south  half 
of  that  tracts  and  also  in  favor  of  the  appellant  against  Mrs.  Mattie 
Brecheen  and  her  husband,  S.  H.  Brecheen,  for  $112.75,  as  rent  for 
that  portion  of  the  land  as  to  which  the  appellees  had  disclaimed. 

We  find  that  there  is  evidence  in  the  record  to  support  the  verdict 
and  judgment  of  the  trial  court;  that  is,  that  there  was  a  parol  gift  of 
the  88  acres  by  P.  B.  Field,  the  father,  to  John  Field,  his  son,  and  that 
John  Field  took  possession  of  the  land,  used  and  cultivated  the  same, 
and  made  valuable  improvements  thereon.  As  to  the  half  interest  in 
the  192  acres,  the  appellant,  on  pages  32  and  33  of  her  brief,  practically 
admits  that  the  verdict  and  judgment  of  the  court  below  are  sustained 
bv  the  evidence. 

Appellant^s  first  assignment  of  error  is  to  the  effect  that  the  court 
erred  in  permitting  the  appellees,  on  cross-examination  of  the  plaintiff, 
Mrs.  L.  H.  Field,  to  prove  by  her  that  she  had  rendered  a  statement  to 
the  superintendent  of  the  insane  asylum  at  Terrell,  where  her  husband, 
P.  B.  Field,  was  confined,  setting  forth  the  land  owned  by  her  and  her 
husband,  and  that  the  land  in  controversy  in  this  suit  was  not  con- 
tained in  this  statement.  The  objection  to  this  evidence  was  that  it 
was  wholly  immaterial  and  irrelevant,  and  prejudiced  the  plaintiff's 
case.  In  view  of  the  facts  in  the  record,  we  think  this  testimony  was 
admissible.  In  the  trial  court,  Mrs.  Field  contended  that  the  88-acre 
tract  in  controversy  was  never  given  by  her  or  her  insane  husband  to 
John  Field,  and,  while  it  was  true  that  John  Field  went  into  posses- 
sion of  the  same,  that  he  did  so  merely  as  the  tenant  of  the  appellant 
and  her  husband;  and  it  was  asserted  by  her  that  she,  during  the  time 
of  the  occupancy  of  John  Field,  and  subsequent  to  his  death,  claimed 
the  land  in  controversy.  On  the  other  hand,  the  appellees  contended 
that  they  were  not  in  possession  as  tenants,  but  that  John  Field  went 
into  possession,  and  the  appellees  subsequently  held  the  land  under  the 
parol  gift  from  P.  B.  Field.  Mrs.  Field  testified  in  the  case  in  support 
of  her  theory  that  John  Field  and  his  family  were  occupying  the  prem- 
ises merely  as  tenants.  The  evidence  objected  to,  being  a  voluntary 
statement  made  by  her,  was  admissible  for  what  it  was  worth  as  tending 
to  contradict  her  in  the  assertion  that  she  claimed  the  land  as  owner, 
and  that  John  Field  was  merely  occupying  it  as  tenant. 

The  second  assignment  of  error  complains  of  the  admission  of  the 
evidence  of  the  witness  Kimbrough.  It  appears,  from  the  evidence  of 
this  witness,  that  he  was  well  acquainted  with  P.  B.  Field,  who  was 
known  by  the  name  of  Pleas  Field.  He  was  asked  the  question  whether 
he  knew  that  Pleas  Field  became  of  unsound  mind,  and  whether  Pleas 
Field  made  to  him  any  statement  with  reference  to  the  place  that  John 
Field  lived  on,  and  if  so  whether,  at  that  time.  Pleas  Field  was  of  sound 
or  unsound  mind;  and  he  was  asked  to  state  the  facts  upon  which  he 
based  his  opinion  as  to  the  condition  of  the  mind  of  Pleas  Field.  To 
this  question  the  witness  answered  that  he  knew  "that  Pleas  Field  be- 
came of  unsound  mind  several  years  ago,  and,  at  the  time  of  the  con- 
versation referred  to.  Pleas  Field  was  considered  of  sound  mind,  and 
transacted  his  business  successfullv.*'  The  conversation  referred  to  was 
a  statement  by  Pleas  Field  to  the  witness,  practically  to  the  effect  that 
he  had  given  the  88-acre  tract  in  controversy  to  his  son  John.    This 
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witness  also  testified  that  he  was  intimately  acquainted  with  Pleas 
Field,  and  had  had  considerable  transactions  with  him,  such  as  buying 
mules,  cattle  and  corn,  for  several  years. 

That  portion  of  the  answer  of  the  witness  in  quotation  was  objected 
to  as  hearsay,  and  that  it  called  for  the  opinion  and  conclusion  of  the 
witness ;  that  the  witness  was  not  shown  to  have  been  an  expert,  and  did 
not  state  facts  that  would  authorize  him  to  give  an  opinion  as  to  the 
state  of  the  mind  of  P.  B.  Field.  This  objection  is  not  well  taken.  The 
evidence  of  this  witness  exhibited  such  a  knowledge  of  the.  mental  con- 
dition of  Field,  based  upon  business  transactions  with  him,  coupled  with 
his  long  acquaintanceship,  as  would  justify  him  in  stating  his  opinion 
as  to  Field's  mental  condition.  The  last  part  of  the  answer,  to  the  ef- 
fect that  Field  transacted  his  business  successfully,  was  possibly  a  con- 
clusion, and,  if  it  had  been  separately  objected  to,  should  have  been  ex- 
cluded, but  the  objection  was  to  this  answer  as  a  whole,  and  not  merely 
to  a  part  of  it.  A  part  being  admissible,  the  iappellant  should  have 
confined  his  objection  merely  to  that  part  of  it  that  was  not  admissible. 

The  third  assignment  of  error  is  substantially  as  follows:  The  court 
erred  in  permitting  Mrs.  Mattie  Brecheen,  over  the  objection  of  the 
appellant,  to  testify  that  John  Field,  her  deceased  husband,  always 
claimed  the  land  in  controversy.  The  bill  of  exceptions  upon  this 
question  is  a  little  confusing.    It  is  as  follows : 

"Counsel  for  defendants  propounded  this  question:  'State  whether 
or  not  John  Field  claimed  that  land  while  he  was  living  there?'  To 
which  the  plaintiff  objected,  because  it  calls  for  the  opinion  of  the  wit- 
ness, is  hearsay,  self-serving,  and  comes  within  the  prohibition  of  the 
statute  prohibiting  the  witness  to  testify  to  a  transaction  between  guard- 
ian and  heir,  and  because  the  question  is  leading.  Thereupon  counsel 
for  defendant  propounded  the  question:  'State  who  claimed  that  80 
acres — who  claimed  to  own  it,  if  anyone — after  Doc  Hill  and  Pleas 
Field  and  J.  T.  Field  were  together  at  your  house?'  To  which  ques- 
tion the  plaintiff  objected  for  the  same  reason  which  before  was  by  the 
court  overruled,  to  which  action  of  the  court  the  plaintiff  then  and 
there  in  open  court  excepted.^' 

Now,  down  to  this  point  there  were  merely  objections  to  the  ques- 
tions, but  it  does  not  seem  that  the  witness  answered  either  of  those 
questions.  The  bill  of  exceptions  then  proceeds  to  state  that  "there- 
upon counsel  for  defendant  propounded  the  question:  'State  who,  if 
any  one,  claimed  this  80  acres  of  land  after  that  time?"'  Now,  there 
can  be  no  objection  to  the  form  of  this  last  question,  because  as  to  who 
claimed  the  land  was  a  material  point  to  be  considered  in  determining 
the  good  faith  of  the  possession.  This  question  may  have  elicited  an  an- 
swer, the  facts  of  which  may  have  been  within  the  knowledge  of  the 
witness,  without  in  any  manner  violating  article  3202  of  the  Revised 
Statutes.  To  this  question  the  witness  answered:  "John  Field  always 
claimed  it  after  they  agreed  to  buy."  To  which  action  of  the  court  in 
overruling  said  objection  and  admitting  said  testimony,  the  plaintiff 
then  and  there  in  open  court  excepted,  and  now  here  tenders  this  bill 
of  exceptions. 

To  the  last  question  which  was  asked  the  witness,  which  is  the  only 
question  to  which  the  witness  gave  an  answer,  there  was  no  objection 
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urged  by  the  appellant  The  objections  urged  were  to  the  previous 
questions,  which  the  witness  did  not  answer.  The  bill  of  exceptions 
does  show  that  the  appellant  excepted  to  the  admission  of  this  evi- 
dence. There  were  no  objections  urged  to  this  answer.  If  so,  the  bill 
of  exceptions  does  not  state  the  ground  of  objections.  We  might  be 
content  with  this  disposition  of  the  bill  of  exceptions,  without  the  nec- 
essity of  passing  upon  the  objections  that  are  urged  in  a  previous  part 
of  the  bill  to  the  questions  that  were  propounded  to  the  witness,  and 
which  were  not  answered.  These  objections  are,  that  it  calls  for  the 
opinion  of  the  witness,  and  is  hearsay  and  self-serving,  and  comes 
within  the  prohibition  of  the  statute  prohibiting  a  witness  from  tes- 
tifying in  an  action  between  guardian  and  heir.  The  evidence  doubtless 
was  not  offered  for  the  purpose  of  establishing  title  to  the  land  by  the 
declarations  of  John  Field,  but  was  admissible  for  the  purpose  of  ac- 
counting for  and  explaining  his  possession.  The  plaintiif  contended 
that  John  Field  was  holding  merely  as  her  tenant  and  that  of  her  in- 
sane husband.  The  appellees  contended  that  John  Field  was  asserting 
title  under  the  parol  gift.  His  assertion  of  claim  by  virtue  of  the  parol 
gift  was  admissible  as  one  of  the  facts  that  ought  to  be  established  in 
order  to  make  the  gift  perfect,  and  to  negative  the  fact  that  he  was  hold- 
ing merely  as  tenant  of  the  appellant. 

The  objection  to  this  evidence,  so  far  as  the  prohibition  of  article 
3202  of  the  Bevised  Statutes  is  concerned,  may  be  disposed  of  with  the 
suggestion  that  this  is  not  solely  an  action  between  guardian  and  heir, 
but  is  in  part  an  action  by  Mrs.  Field  in  her  individual  right,  as  well 
as  in  her  official  capacity  as  guardian.  Mrs.  Brecheen,  formerly  Mrs. 
John  Field,  was  not  asserting  any  right  as  the  heir  of  her  deceased  hus- 
band to  the  property  in  controversy,  and  the  statute  could  not  apply  to 
her.  Furthermore,  it  does  not  necessarily  follow  that  her  answer  to  the 
question  was  necessarily  based  upon  a  statement  or  transaction  between 
her  and  John  Field.  As  a  fact,  she  may  have  possessed  knowledge  in- 
dependent of  any  express  declaration  of  John  Field,  of  the  fact  that 
he  was  claiming  the  land.  The  evidence  being  in  part  admissible  against 
Mrs.  Field,  so  far  as  it  affected  her  individual  right,  and  the  objection 
being  to  the  whole  of  the  testimony,  she  is  in  no  condition  to  complain  as 
to  its  admission.  It  was  certainly  admissible  against  her ;  and  while  it 
may  not  have  been  admissible  against  her  in  her  official  capacity  as 
guardian,  the  objection  was  not  limited  to  this  ground,  and  she  re- 
quested no  instruction  that  the  evidence  be  disregarded  so  far  as  the 
rights  of  her  insane  husband  were  concerned. 

Appellant's  fourth  assignment  of  error  complains  of  the  action  of 
the  court  in  permitting  Mrs.  Mattie  Brecheen  to  testify  over  the  ob- 
jection of  appellant  that  her  deceased  husband,  John  Field,  controlled 
the  80  acres  of  land.  It  appears  from  the  bill  of  exceptions  that  coun- 
sel for  the  defendants  in  the  court  below  asked  Mrs.  Brecheen  this  ques- 
tion :  "At  the  time  you  and  Mr.  Field  lived  on  this  80  acres,  state  who 
controlled  the  80  acres?"  To  which  the  witness  answered,  John  T. 
Field.  To  which  question  and  answer  the  plaintiff  objected,  because  it 
called  for  the  opinion  of  the  witness,  and  seeks  to  prove  a  transaction 
by  the  deceased,  and  is  in  contravention  of  the  statute,  which  objection 
was  by  the  court  overruled. 
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The  fact  inquired  about,  and  to  which  the  witness  testified,  may 
have  been  within  her  personal  knowledge,  independent  of  any  statement 
or  transaction  that  occurred  between  her  and  her  deceased  husband, 
John  Field ;  and  the  answer  given  was  not  necessarily  the  mere  expres- 
sion of  an  opinion  of  the  witness.  She  may  have  known  the  fact  about 
which  she  testified.  But,  however,  if  this  evidence  was  inadmissible, 
the  appellant  is  in  no  position  to  complain,  because  Mrs.  Brecheen,  in 
another  part  of  her  testimony,  without  objection,  testified  that  John  T. 
Field  managed  and  controlled  the  80  acres  while  they  lived  on  it.  This 
appears  upon  page  69  of  the  transcript. 

The  fifth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  pet-raitting  Mrs.  Brecheen  to  testify  where  she  was  at  the  time 
that  the  citation  was  served  upon  her.  She  testified  that  she  was  in  the 
cotton  patch  picking  cotton  on  the  80  acres  of  land  in  controversy.  The 
objection  to  this  evidence  was  that  it  was  immaterial  and  irrelevant. 
The  evidence,  if  not  admissible,  was  harmless.  But  we  are  inclined 
to  think  it  was  admissible,  as  it  tended  to  prove  that  Mrs.  Brecheen  was 
in  possession  of  the  land  exercising  acts  of  ownership  over  it  at  that 
time. 

The  evidence  of  Mrs.  Brecheen,  complained  of  under  the  sixth  assign- 
ment of  error,  is  practically  to  the  effect  as  that  complained  of  under 
appellant's  third  and  fourth  assignments  of  error;  and,  for  the  reasons 
given  in  passing  upon  those  assignments,  we  think  the  evidence  com- 
plained of  was  admissible. 

The  seventh  assignment  of  error  is  to  the  effect  that  the  court  erred 
in  refusing  an  instruction  to  the  effect  that  if  the  deceased,  John  Field, 
entered  into  possession  of  the  land  by  virtue  of  a  lease  contract,  then 
the  appellees  would  not  be  permitted  to  assert  a  parol  gift  until  after 
Field  had  first  surrendered  possession  as  tenant.  There  was  no  neces- 
sity of  such  an  instruction  as  this,  because  the  court  instructed  the  jury 
in  terms  that,  if  Field  went  into  possession  as  tenant,  or  was  holding 
as  tenant  of  the  appellants,  then  to  find  for  the  plaintiff. 

The  eighth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  refusing  an  instruction  requested  by  the  appellant  to  the  ef- 
fect that,  if  the  jury  found  the  land  in  controversy  constituted  a  part 
of  the  homestead  of  the  appellant  and  her  insane  husband  at  the  time 
that  such  parol  gift  was  made  to  John  Field,  then  to  find  in  favor  of 
plaintiff.  The  homestead  question,  as  here  raised,  is  presented  in  sev- 
eral assignments  of  error.  None  of  these  assignments  are  well  taken, 
for  the  reason  that  a  homestead  right  in  the  land  was  not  set  up  and 
pleaded  by  the  appellant.  The  appellant  brought  her  suit  against  the  ap- 
pellees in  the  form  of  trespass  to  try  title.  In  answer  thereto,  the  ap- 
pellees specially  pleaded  their  title,  that  is,  a  parol  gift  of  the  80-acre 
tract  in  controversy,  which  it  is  claimed  was  a  part  of  the  homestead  of 
the  appellant.  Tn  response  to  this  special  plea  of  title,  the  appellant  did 
not  plead  or  set  up  any  homestead  right  to  this  tract.  Such  being  the 
condition  of  the  pleadings,  the  homestead  right  was  not  in  issue.  (Field 
V.  Rye,  24  Texas  Civ.  App.,  273.) 

The  eleventh  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  to  peremptorily  instruct  a  verdict  in  favor  of  the  plaintiff 
for  the  land  in  controversy,  and  thereafter  submit  to  the  jury  the  ques- 
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tion  of  rents  that  appellant  might  be  entitled  to.    Of  course,  the  court 
correctly  declined  to  give  this  instruction. 

The  twelfth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  refusing  a  charge  requested  by  the  appellant  to  the  effect  that, 
if  John  Field  took  possession  of  the  80-acre  tract  in  controversy  under 
a  lease  contract  between  him  and  the  plaintiff,  and  that  the  improve- 
ments were  put  upon  the  land  by  reason  of  such  contract,  then  to  find 
in  favor  of  the  plaintiff.  This  charge  was  correctly  refused  for  the  rea- 
son that  the  court,  in  its  general  charge  to  the  jury,  instructed  them 
that,  if  John  Field  went  into  possession  of  the  land,  or  held  the  same, 
under  a  rent  or  lease  contract,  then  to  find  in  favor  of  the  plaintiff. 

The  question  presented  under  the  thirteenth  assignment  of  error  was 
practically  cQvered  by  the  charge  of  the  court.  Furthermore,  the  ex- 
pression "reasonable  certainty,'*  used  in  the  charge  refused,  might  be 
considered  as  placing  upon  the  appellees  a  greater  burden  than  the  law 
required.  If  a  parol  gift  is  established  by  a  preponderance  of  the  evi- 
dence, coupled  with  acts  of  possession  and  improvements,  that  would 
be  sufficient  to  establish  the  right  in  appellees,  and  it  is  saying  too  much 
to  require  this  to  be  established  with  reasonable  certainty. 

The  question  of  rents  was  properly  presented  by  the  main  charge  of 
the  court,  which,  in  effect,  instructed  the  jury  that,  if  they  found  for 
the  plaintiff,  then  the  plaintiff  would  be  entitled  to  recover  from  Mrs. 
Brecheen  the  reasonable  value  of  the  rents  and  revenues  arising  from 
the  use  of  the  land.  Therefore,  there  was  no  error  in  refusing  the 
charge  as  set  out  under  the  fourteenth  assignment  of  error. 

The  fifteenth  assignment  of  error  complains  of  the  action  of  the  trial 
cotlrt  in  permitting  the  defendants  to  prove  by  witness  Montgomery' 
that  Field  claimed  the  land  upon  which  he  lived  during  his  lifetime, 
because  it  is  insisted  that  this  testimony  was  self-serving  and  hearsay, 
and  called  for  the  opinion  of  the  witness,  and  was  irrelevant  and  imma- 
terial. The  reasons  given  in  a  previous  part  of  this  opinion,  in  passing 
upon  similar  evidence,  applies  to  this  assignment. 

The  sixteenth  assignment  of  error  complains  that  the  court  erred  in 
refusing  plaintiff  a  new  trial  on  the  ground  that  the  verdict  is  contrary 
to  the  law  and  the  evidence.  This  assignment  is  disposed  of  by  our  find- 
ings of  fact. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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C.  H.  Alexandbb  v.  Annie  B.  McGapfby. 

Decided  April  5,  1905. 

1. — ^Pleading — ^Defects  in  Elevator — Causal  Conneetion. 

A  petition  alleging  numerous  defects  negligently  permitted  in  the  machinery 
and  operation  of  an  elevator,  by  the  fall  of  which  plaintiff  was  injured,  which 
alleged  its  fall  to  be  occasioned  by  certain  specified  defects  "and  by  the  other 
negligences  herein  alleged"  sufficiently  asserted  a  causal  connection  between  the 
accident  and  all  the  defects  alleged  to  exist. 

8. — ^Pleading — ^Injnriei  to  Person. 

Where  injuries  to  the  person  for  which  recovery  was  sought  are  internal 
and  invisible  and  incapable  of  specific  description,  general  allegations  as  to 
their  nature  and  extent  may  be  good  as  against  a  special  demurrer. 

3. — ^Pleading — ^Demotrer — ^Harmless  Error. 

Where  no  evidence  was  introduced  in  support  of  an  allegation  as  to  special 
damages,  error  in  overruling  special  exception  to  such  allegation  becomes 
harmless. 

4. — ^Remarks  by  Court. 

A  statement  by  the  court  in  answer  to  an  objection  of  defendant  to  the 
examination  of  a  member  of  the  jury  panel  on  voir  dire  in  the  presence  of 
the  panel  in  regard  to  his  knowledge  of  facts  in  the  case,  that  the  jury  had 
sense  enough  not  to  consider  that  as  evidence,  was  not  prejudicial  to  defendant. 

5. — Same — ^Bill  of  Exceptions. 

A  bill  of  exceptions  to  a  remark  of  the  court  that  certain  testimony  was 
immaterial  should  show  that  it  was  made  in  the  hearing  of  the  jury  in  order 
to  require  a  consideration  of  alleged  error  therein. 

6. — ^Eyldenoe— Change  in  ICachinery  After  Accident. 

A  change  in  the  rate  at  which  an  elevator  was  set  to  run  was  not  a  cir- 
cumstance admissible  in  evidence  as  bearing  on  negligence  in  its  operation, 
where  such  change  was  made  some  time  after  the  accident  and  in  connection 
with  the  substitution  of  electric  for  hydraulic  power. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  be- 
fore Hon.  Biehard  Morgan. 

Finley,  Knight  &  Harris,  for  appellant. — Grounds  or  acts  of  negli- 
gence, not  alleged  to  have  any  casual  connection  with  the  injury  com- 
plained of,  are  immaterial  and  irrelevant,  and  should  be  stricken  under 
special  exception  directed  against  such  allegations.  14  Ency.  Pleading 
&  Prac,  p.  336;  Texas,  etc.,  Ey.  Co.  v.  McCoy,  3  Texas  Civ.  App.,  276; 
Miller  v.  Itasca  Oil  Co.,  41  S.  W.  Rep.,  366. 

The  pleading  should  have  set  forth  with  reasonable  clearness  and 
certainty  the  nature  and  extent  of  the  injury  alleged  to  have  been  suf- 
fered, and  the  allegations  of  the  injuries  alleged  to  have  been  sustained 
by  appellee  being  general,  vague  and  uncertain,  the  special  exceptions 
challenging  the  sufficiency  of  such  allegations  should  have  been  sustained 
by  the  court  and  those  portions  of  the  pleadings  stricken.  City  of 
Marshall  v.  McAllister,  18  Texas  Civ.  App.,  160. 

Where  it  is  attempted  to  be  alleged  that  special  damage  has  been  suf- 
fered in  consequence  of  personal  injuries,  such  special  damage  must 
be  specially  pleaded,  and  the  allegations  must  be  certain  and  specific. 
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Oriental  v.  Barclay,  16  Texas  Civ.  App.,  211 ;  Pecos  &  N.  T.  Ry.  Co.  v. 
Bowman,  78  S.  W.  Rep.,  722;  Texas  Cent.  Ry.  Co.  v.  Burnett,  80 
Texas,  538;  Sedberry  v.  Verplanck,  31  S.  W.  Rep.,  242;  Knittel  v. 
Schmidt,  16  Texas  Civ.  App.,  10;  Texas  &  Pac.  Ry.  Co.  v.  Bigham,  36 
S.  W.  Rep.,  1112. 

The  remarks  of  the  court  were  wholly  gratuitous,  discourteous,  and 
calculated  to  prejudice  the  jurors  against  counsel  for  appellant,  and 
thereby  cripple  their  efforts  in  behalf  of  appellant  in  the  defense  of  the 
suit,  and  therefore  prejudicial  and  hurtful  to  appellant  in  the  trial  of 
the  cause.  16  Am.  &  Eng.  Ency.  of  Law  (old  ed.),  522;  21  Ency.  PI. 
and  Prac,  974;  McDuff  v.  Detroit  Evening  Journal,  47  N.  W.  Rep., 
671 ;  Williams  v.  West  Bay  City,  78  N.  W.  Rep.,  328 ;  Walker  v.  Cole- 
man, 40  Pac.  Rep.,  641 ;  Cone  v.  Citizens'  Bank,  46  Pac.  Rep.,  415. 

Competent  evidence  tending  to  prove  a  fact  from  which  any  fair  in- 
ference or  presumption  may  arise  affecting  a  material  issue  in  the  case 
should  be  admitted  to  the  jury  as  material  testimony.  Kellogg  v.  Mc- 
Cabe,  92  Texas,  201;  Taylor  v.  Ferguson,  87  Texas,  5;  Armandaiz  v. 
Stillman,  67  Texas,  462 ;  Wells  v.  Fairbank,  5  Texas,  582 ;  Goldman  v. 
Blum,  58  Texas,  641;  Sledge  v.  Ravbom,  3  C.  A.  (Wilson),  par.  304; 
Dovie  V.  Terrill,  63  Texas,  107 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ma- 
tula,  79  Texas,  580;  Mutual  Benefit  Assn.  v.  Stapp,  77  Texas,  525; 
Burrell  v.  State,  18  Texas,  734. 

The  judge  trying  a  case  had  no  right  to  comment  in  the  hearing  of 
the  jury  upon  the  weight  or  effect  of  the  evidence,  and  the  remarks  of 
the  judge  here  complained  of  were  directed  at  the  effect  and  weight  of 
testimony  upon  a  material  phase  of  the  defense.  Darrow  v.  Pierce,  51 
N.  W.  Rep.,  813;  People  v.  Hare,  24  N.  W.  Rep.,  843;  Cross  v.  Tyrone 
Mfg.  Co.,  15  Atl.  Rep.,  643;  State  v.  Philpot,  66  N.  W.  Rep.,  732. 

OUbert  H.  Irish  and  Marcus  2lf.  Parks,  for  appellee. — The  court 
properly  overruled  special  exceptions  numbers  2  and  3  contained  in  ap- 
pellant's amended  original  answer,  because  those  special  exceptions  were 
based  upon  the  proposition  alone  that  the  negligence  alleged  against  ap- 
pellant was  not  alleged  to  have  caused  or  contributed  to  cause  the  acci- 
dent complained  of. 

Appellee  having  alleged  in  her  petition  that  she  was  a  passenger  on 
defendant's  elevator;  that  the  elevator  fell,  and  that  she  was  thereby  in- 
jured, the  law  presumed  negligence  on  the  part  of  the  defendants  to  the 
extent  of  making  a  prima  facie  case  for  the  plaintiff,  and  it  was  not 
necessary  for  the  plaintiff  to  make  any  further  allegations  of  negli- 
gence, and  the  fact  that  she  did  so  could  not  be  prejudicial  to  appellant. 
Mitchell  V.  Marker,  62  Fed.  Rep.,  139 ;  Treadwell  v.  Whittier,  80  Cal., 
674;  Kentucky  Hotel  Co.  v.  Camp,  30  S.  W.  Rep.,  1010;  Goodsell  v. 
Taylor,  41  Minn.,  209,  42  N.  W.  Rep.,  873 ;  Lee  v.  Knapp  &  Co.,  55  Mo. 
App.,  390;  McCormick  Harv.  Mach.  Co.  v.  Burandt,  136  111.,  170; 
Southern  Build.  &  Loan  Assn.  v.  Lawson,  37  S.  W.  Rep.,  86. 

An  injury  which  is  visible  and  open  to  common  observation  may  be 
discovered  and  tested  easilv,  and  should  be  described  reasonablv.  But 
the  internal  and  invisible  ailments  which  are  only  inferred  from  scien- 
tific deduction,  and  on  which  there  is  always  room  for  some  difference 
of  opinion,  can  not  be  held  to  so  close  a  rule.    International  &  G.  N. 
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Ry.  Co.  V.  Gready,  11  Texas  Ct.  Bep.,  252;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Mannewitz,  8  S.  W.  Bep.,  66;  Interaational  &  G.  N.  By.  Co.  v.  Pina, 
8  Texas  Ct.  Bep.,  972;  Missouri  Pac.  By.  Co.  v.  Mitchell,  72  Texas, 
171;  Missouri,  K.  &  T.  By.  Co.  v.  Edling,  18  Texas  Civ.  App.,  171; 
Texas  &  Pac.  By.  Co.  v.  Curry,  64  Texas,  85;  Campbell,  Beceiver,  v. 
Cook,  86  Texas>  630;  Tyson  v.  Booth,  100  Mass.,  258. 

If  all  the  injuries  set  out  in  the  petition  were  not  sufficiently  alleged, 
still  all  the  injuries  alleged  with  reference  to  which  there  was  any  proof 
adduced  were  sufficiently  alleged,  and,  if  the  court  erred  in  overruling 
exceptions  to  segregated  portions  of  the  petition,  the  error  was  imma- 
terial. 

Proof  of  the  fact  that  plaintifif  was  a  passenger  upon  the  elevator  at 
the  time  of  the  accident,  and  that  the  elevator  fell  with  her,  made  a 
prima  facie  case  of  negligence,  and  raised  a  presumption  of  negligence 
as  a  matter  of  fact  against  appellant  as  to  the  efficiency  of  the  machin- 
ery and  the  competency  of  the  servants  connected  with  the  operation  of 
the  elevator,  whether  the  defects  had  been  alleged  by  plaintiff  or  not, 
and  a  case  will  not  be  reversed  for  refusing  charges  asked  when  a  finding 
by  the  jury  predicated  upon  them  in  favor  of  the  party  asking  them 
could  not  be  sustained  under  any  view  of  the  law  of  the  case  which 
could  be  taken  of  it  under  the  evidence,  and  the  charges  requested  being 
instructions  as  .opposed  to  that  presumption,  they  were  not  only  improper 
as  being  upon  the  weight  of  the  evidence,  but  could  have  served  no  useful 
purpose.  Fordyce  v.  Chancy,  21  S.  W.  Bep.,  181 ;  Texas  &  P.  By.  Co. 
V.  Levine,  29  S.  W.  Bep.,  466 ;  Mexican  Cent.  By.  Co.  v.  Lauricella,  28 
S.  W.  Bep.,  277;  Mitchell  v.  Marker,  62  Fed.  Bep.,  139;  Treadwell  v. 
Wliittier,  80  Cal.,  574;  Goodsell  v.  Taylor,  41  Minn.,  209,  42  N.  W. 
Bep.,  873. 

EIDSON,  AssociATB  Justice. — This  was  a  suit  brought  by  Annie 
B.  McGaffey,  through  her  next  friend,  Chas.  N.  McGaflfey,  against  C. 
H.  Alexander  and  C.  H.  Beauchamp,  for  damages  on  account  of  per- 
sonal injuries  alleged  to  have  been  sustained  by  Annie  B.  McGaffey 
while  a  passenger  on  an  elevator  owned  and  operated  by  appellant  in 
an  office  building  known  as  North  Texas  Building,  situated  on  Main 
Street  in  the  City  of  Dallas.  Annie  B.  McGaffey,  having  become  of  age 
pending  this  suit,  filed  an  amended  petition  by  leave  of  the  court  on 
April  28,  1904,  alleging  that  she  had  arrived  at  her  majority,  and 
dropped  the  name  of  her  next  friend  from  the  petition.  For  cause  of 
action  she,  in  substance,  alleged  that  she  arrived  at  her  majority  on  the 
12th  day  of  March,  1902;  that  defendants  were  common  carriers  of 
passengers  by  elevator  in  said  building  on  the  13th  day  of  December, 
1901;  that,  on  the  date  last  aforesaid,  the  said  elevator  was  neither 
safe  nor  reasonably  safe,  in  this :  that  it  was  negligently  and  improperly 
constructed,  without  stops,  brakes,  resters,  safeties  or  grabs  to  catch 
going  up  or  down,  and  was  generally  constructed  in  an  unsafe  and  un- 
substantial way;  that  the  defendants  negligently  and  improperly  per- 
mitted and  allowed  the  said  elevator  and  the  pump,  tanks  and  water 
power  connected  therewith  to  become  out  of  repair,  in  this:  that  the 
elevator  was  run  by  power  derived  from  a  steam  pump,  tanks,  cylinders, 
pistons  and  other  mechanical  devices  whose  condition  controlled  the 
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condition  and  safety,  to  some  extent,  of  the  elevator;  that  the  bolts 
and  screws  of  said  elevator,  steam  pump  and  mechanical  devices  were 
not  properly  or  regularly  tightened;  that  they  were  pennitted  to  run 
with  their  screws  and  bolts  loosened  or  lax;  that  the  throttle-valve  of  the 
engine  was  out  of  repair;  that  the  automatic  governor  of  the  engine  was 
out  of  repair  and  would  not  control  or  regulate  the  speed  of  said  engine; 
that  the  stops,  brakes,  resters,  safeties  or  grabs  of  said  elevator  were 
out  of  repair  and  would  not  work;,  that  the  operation  of  said  stops, 
brakes,  resters,  safeties  or  grabs  was  obstructed,  and  that  they  were  so 
fastened  that  they  would  not,  and  could  not,  operate  and  perform  the 
functions  for  which  they  were  intended,  and  would  not  and  could  not 
stop  the  elevator  when  it  fell;  was  constructed  so  that  the  controller 
cable,  by  means  of  which  the  operator  raised  and  lowered  the  elevator 
at  will,  wrongfully,  negligently  and  improperly  run  through  a  groove 
or  *^^"-shaped  slide,  so  that  the  said  controller  cable  was  not  free  to 
pass  up  and  down  as  it  should  do,  so  that  the  turn-buckle  thereon  be- 
came wedged  and  caught,  thereby  interfering  with  the  operation  of  the 
cable  of  the  elevator,  and  stopping  the  cable  in  its  movement  up  and 
down,  and  thereby  rendering  it  impossible  for  an  inexperienced  operator 
to  control  said  elevator;  was  so  constructed  that  the  turn-buckle  was 
wrongfully,  negligently  and  improperly  attached  to  and  made  a  part 
of  the  said  controller  cable  at  a  point  where  the  said  controller  cable 
should  be  smooth  and  even,  where  it  runs  through  a  groove  or  "V"- 
shaped  slide  wrongfully,  negligently  and  improperly  provided,  so  that 
the  said  tum-buckle  on  the  said  controller  cable  became  wedged  and 
caught,  thereby  stopping  said  cable  from  operating  and  rendering  it  im- 
possible for  an  inexperienced  operator  to  control  said  elevator. 

That  the  defendants  wrongfully,  negligently  and  improperly  em- 
ployed inexperienced  and  incompetent  servants  to  manage,  control  and 
operate  said  elevator;  that  the  said  defendants  wrongfully,  negligently 
and  improperly  employed  an  inexperienced  and  incompetent  boy  to 
run  said  elevator  between  the  hours  of  12  m.  and  1  o'clock  p.  m.,  while 
the  regular  elevator  man  was  at  luncheon,  and  that  said  accident  and 
said  damage  to  the  plaintiff  occurred  while  the  said  elevator  was  being 
operated  by  said  elevator  boy;  that  the  said  operator  of  said  elevator 
and  engineer  in  control  of  said  engine  were  incompetent,  inexperienced 
and  unskillful  in  the  matter  of  running  elevators  and  engines,  and  that 
they  and  each  of  them  were  incompetent  to  perform  their  respective 
duties,  and  were  grossly  negligent  and  careless  in  the  performance  of 
their  said  duties;  that  the  motive  power  of  said  engine  was,  by  the  said 
negligence  of  the  said  engineer,  permitted  to  give  down  and  become  in- 
sufficient to  hold  said  elevator  in  the  operation  thereof;  that  the  said 
engine  and  elevator  were  old,  rickety  and  out  of  date  for  the  purposes 
for  which  they  were  used;  that,  as  the  direct  and  proximate  result  of 
the  negligence  of  said  defendants  and  their  servants  in  fastening  and 
obstructing  the  brakes,  stops,  resters,  safeties  or  grabs,  as  aforesaid,  and 
of  the  negligent  and  improper  construction  of  said  elevator  and  engine, 
as  aforesaid,  and  the  negligence  of  the  defendants  and  their  servants 
in  improperly  and  negligently  locating  the  turn-buckle  on  the  said 
controller  cable  at  the  point  of  the  groove  or  "V'-shaped  slide  afore- 
said, and  the  negligence  of  the  defendants  and  their  servants  in  failing 
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to  put  the  said  turn-buckle  where  it  could  operate  freely  up  and  down, 
and  the  negligence  of  the  defendants  and  their  servants  in  not  loosening 
the  said  tum-buckle  from  the  said  groove  or  "V"-shaped  obstruction 
when  the  elevator  commenced  to  fall,  and  the  negligence  of  the  defend- 
ants in  failing  to  keep  said  elevator  and  engine,  or  their  respective  parts, 
in  repair,  as  aforesaid,  and  the  negligence  of  the  defendants  in  em- 
ploying inexperienced  and  incompetent  servants,  as  aforesaid,  and  the 
negligence  of  the  defendants*  servants  in  operating  said  elevator  and 
engine,  as  aforesaid,  and  the  negligence  of  the  defendants  in  not  provid- 
ing safe  or  reasonably  safe  safety  devices,  and  by  reason  of  other  negli- 
gences herein  alleged,  the  said  elevator,  on  to  wdt,  the  13th  day  of 
December,  1901,  fell  with  great  force,  violence  and  speed,  from  the 
fourth  floor  of  said  building  to  the  first  floor  thereof,  a  distance  of  about 
one  hundred  feet,  while  the  said  Annie  B.  McGaffey  was  a  passenger 
thereon,  seriously  and  permanently  injuring  her,  the  said  Annie  B.  Mc- 
Gafl'ey,  in  her  womb,  ovaries,  causing  prolapsus  of  the  uterus,  causing 
menstrual  derangement,  impairing  the  sexual  organs,  injuring  and  im- 
pairing her  kidneys  and  urinary  organs,  causing  her  to  suffer  great 
physical  and  mental  pain,  and  seriously  and  permanently  injuring  her 
in  her  back  and  spine,  and  in  her  hips,  and  in  all  other  parts  and  organs 
of  her  body,  both  internally  and  externally,  and  seriously  and  permar 
nently  injuring  her  in  her  nervous  system,  causing  the  said  Annie  B. 
McGaffey  to  suffer  great  physical  and  mental  pain,  destroying  her 
health,  making  her  practically  an  invalid,  destroying  and  impairing  her 
capacity  to  earn  money  in  her  profession  as  a  stenographer  or  otherwise, 
greatly,  impairing  her  nervous  system,  making  it  reasonably  certain  that 
she  will  continue  to  suffer  great  physical  and  mental  pain,  and  be  an 
invalid,  and  be  incapacitated  to  earn  money,  or  to  labor,  or  to  enjoy 
good  health  during  all  the  balance  of  her  natural  life,  by  reason  of  all 
which  she  has  been  damaged  in  the  sum  of  $25,000.  That  the  plain- 
tiff was  gradually  growing  more  perfect  and  competent  as  a  stenogra* 
pher  and  shorthand  writer  at  the  time  of  the  accident,  and  would  have 
continued  to  do  so  but  for  said  accident,  and  she  has  had  to  abandon 
said  profession  as  the  result  of  said  accident. 

The  plaintiff  further  shows  to  the  court  that  she  was  a  stenographer, 
shorthand  reporter  and  typewriter,  and  followed  her  occupation  as  such 
at  the  date  she  was  injured  as  aforesaid,  and  was,  on  said  date,  in  the 
employ  of  Gilbert  H.  Irish,  an  attomey-at-law,  as  his  office  stenographer, 
and  that  said  Irish  has  his  law  office  upon  the  fifth  floor  of  the  said 
North  Texas  Building,  and  she  performed  her  duties  as  such  stenogra- 
pher in  the  office  of  the  said  Irish  on  the  fifth  floor  of  said  building, 
and  at  the  time  of  said  accident — ^the  falling  of  said  elevator — she  got 
upon  said  elevator  and  became  a  passenger  thereon  at  the  fifth  floor  of 
said  building  for  the  purpose  of  going  to  the  ladies'  toilet  room  for 
the  fourth  and  fifth  floors  of  said  building,  which  is  located  on  the 
second  floor,  and  which  is  provided  by  the  said  defendants  for  the 
ladies  of  both  of  said  floors,  she  expecting  to  go  there  and  wash  her 
hands,  preparatory  to  leaving  her  said  place  of  business  and  go  home 
for  the  day,  and  the  said  elevator  fell,  as  aforesaid,  while  she  was  upon 
the  same,  and  without  any  want  of  ordinary  care  upon  her  part. 

Plaintiff  further  represents  and  shows  to  the  court  that  the  said 
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Annie  B.  McGaffey  was,  at  the  time  she  received  the  injuries  aforesaid, 
earning  in  her  business  aforesaid  the  sum  of,  to  wit,  $50  per  month, 
and  she  was  all  the  time  steadily  improving  and  becoming  more  perfect 
in  her  said  profession,  and  would,  after  a  short  time,  but  for  the  inju- 
ries aforesaid,  have  been  capable  of  earning,  and  would  have  earned,  a 
greater  sum  per  month  than  the  sum  of,  to  wit,  $50  per  month;  that 
by  reason  of  the  injuries  aforesaid,  and  the  condition  aforesaid  result- 
ing therefrom,  she  has  become  unable  to  follow  her  said  occupation  or 
to  earn  the  sum  of,  to  wit,  $50  per  month,  or  any  part  thereof,  and  her 
capacity  to  follow  her  said  profession  has  been  destroyed  by  the  negli- 
gence of  the  defendant  for  all  time. 

Appellant  answered  by  general  and  special  exceptions  and  general 
denial.  The  case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  in  the  sum  of  $1,200. 

Appellant's  first  and  second  assignments  of  error  are  as  follows: 

"First.  The  court  erred  in  overruling  defendant's  special  exception 
to  the  petition  of  plaintiff  number  2,  as  contained  in  defendant's 
amended  original  answer,  as  follows:  'Defendants  specially  except  to 
said  petition  wherein  it  is  alleged  that  the  bolts  and  screws  of  said 
elevator,  steam  pump  and  mechanical  devices  were  not  properly  or  regu- 
larly tightened;  that  they  were  permitted  to  run  with  their  bolts  and 
screws  loosened  or  lax,  for  the  reason  that  it  is  not  alleged  that  such 
condition,  if  it  existed,  caused  or  contributed  to  cause  the  accident 
complained  of  herein;  wherefore,  defendant  says  that  such  plea  is  in- 
sufficient in  law,  and  of  this  prays  the  judgment  of  the  court/ 

"Second.  The  court  erred  in  overruling  defendant's  special  excep- 
tion to  the  petition  of  plaintiff  number  3,  as  contained  in  defendant's 
amended  original  answer,  as  follows:  'Defendants  specially  except  to 
all  that  part  of  said  petition  wherein  it  alleges  that  said  engine  and 
elevator  were  old  and  rickety,  and  out  of  date,  for  the  reason  that  it  is 
not  alleged  that  such  condition,  if  it  existed,  caused  or  contributed  to 
cause  the  accident  complained  of  herein;  wherefore,  defendant  says  such 
plea  is  insufficient  in  law,  and  of  this  prays  the  judgment  of  the  court.' " 

We  do  not  agree  with  the  contention  of  appellant.  The  petition  of 
appellee,  after  alleging  specifically  wherein  and  in  what  manner  the 
elevator  and  its  appurtenances  were  defectively  constructed  and  out  of 
repair,  alleged  that  as  the  proximate  result  of  such  defects,  specifically 
naming  a  great  many  of  them,  and  among  them  the  negligence  of  the 
defendants  in  failing  to  keep  said  elevator  and  its  appurtenances,  or 
their  respective  parts,  in  repair,  as  aforesaid,  added  the  phrase,  "And 
by  reason  of  the  other  negligences  herein  alleged  the  said  elevator,  on 
to  wit,  the  13th  day  of  December,  1901,  fell  with  great  force,  violence 
and  speed  from  the  fourth  floor  of  said  building  to  the  first  floor  there- 
of, a  distance  of  about  one  hundred  feet,  while  the  said  Annie  B.  Mc- 
Gaffey was  a  passenger  thereon,  seriously  and  permanently  injuring 
her,  the  said  Annie  B.  McGaffey,"  etc.  These  allegations  are  amply 
sufficient  to  allege  the  causal  connection  between  the  acts  of  negligence 
specified  in  appellant's  exceptions  and  the  injuries  complained  of. 

Appellant's  third,  fourth,  fifth  and  sixth  assignments  of  error  are 
addressed  to  the  action  of  the  court  below  in  overruling  his  special  ex- 
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ceptions  numbers  4,  5,  6  and  7,  to  appellee's  petition.  These  exceptions 
assail  the  sufficiency  of  plaintiff's  petition  upon  the  ground  that  it  does 
not  set  forth  with  reasonable  clearness  and  certainty  the  nature  and 
extent  of  the  injuries  alleged  to  have  been  sustained  by  appellee.  These 
assignments  of  error  should  be  sustained,  were  it  not  that  the  uncontro- 
verted  testimony  shows  that  the  only  injuries  sustained  by  appellee,  and 
upon  which  she  sought  a  recovery,  were  internal  and  invisible,  and, 
therefore,  it  was  impracticable  to  have  given  a  more  specific  description 
of  their  nature  or  extent;  and,  while  it  might  have  been  more  accurate 
pleading  to  have  so  alleged  in  her  petition,  the  action  of  the  court  in 
overruling  said  exceptions,  in  view  of  the  evidence,  was  harmless. 

Appellant's  seventh  assignment  of  error  complains  of  the  action  of 
the  court  in  overruling  his  special  exception  to  that  part  of  plaintiff's 
petition  which  alleged  that  plaintiff  was  earning  $50  per  month,  and 
that  she  was  at  the  time  steadily  improving  and  becoming  more  per- 
fect in  her  profession,  and  that  she  would,  in  a  short  time,  but  for  the 
injuries  aforesaid,  have  been  capable  of  earning,  and  would  have  earned, 
a  greater  sum  per  month  than  $50,  for  the  reason,  as  alleged  in  said  ex- 
ception, that  said  pleading  does  not  state  how  long  it  would  have  been 
before  she  would  have  been  earning  a  greater  sum  than  $50  per  month, 
and  because  it  does  not  state  how  much  greater  sum  than  $50  per  month 
she  would  have  earned  in  the  future,  but  for  such  accident;  nor  does  it 
allege  when  she  would  have  been  capable  of  earning  such  greater  sum. 
The  action  of  the  court  complained  of  in  this  assignment,  if  error,  was 
harmless,  in  view  of  no  evidence  being  offered  on  the  trial  of  any  sum 
that  appellant  would  be  capable  of  earning  by  reason  of  the  fact  that 
she  was  steadily  growing  more  perfect  in  her  profession. 

Appellant's  eighth  assignment  of  error  is  as  follows:  "The  court 
erred  in  his  remarks  made  before  the  regular  panel  of  jurors  for  the 
week,  from  which  the  jury  in  the  case  was  necessarily  to  be  selected, 
and  from  which  it  was  selected,  with  reference  to  the  examination  of  the 
juror  J.  N.  Oram  by  plaintiff's  counsel,  and  objection  made  thereto  by 
defendant's  counsel,  as  shown  by  bill  of  exceptions  number  1." 

Appellant's  proposition  under  this  assignment  is  as  follows:  "The 
remarks  of  the  court  were  wholly  gratuitous,  discourteous,  and  calcu- 
lated to  prejudice  the  jurors  against  counsel  for  appellant,  and  thereby 
cripple  their  efforts  in  behalf  of  appellant  in  the  defense  of  the  suit, 
and  therefore  prejudicial  and  hurtful  to  appellant  in  the  trial  of  the 
cause."  It  appears  from  appellant's  said  bill  of  exceptions  that,  while 
counsel  for  plaintiff  was  examining  the  juror  Oram,  who  was  one  of 
the  regular  panel,  in  the  presence  of  the  other  jurors  of  the  panel  for 
the  week,  from  which  the  jury  to  try  the  case  was  required  to  be  se- 
lected, plaintiff's  attorney  propounded  certain  questions  to  said  juror 
with  reference  to  the  examination  by  him  of  the  elevator  involved  in 
this  suit,  and  elicited  from  him  answers  as  to  conditions  which  he 
found  to  exist;  to  which  questions  and  answers  in  the  presence  of  the 
other  jurors  of  the  panel  for  the  week  counsel  for  the  defendant  ob- 
jected, upon  the  ground  that  the  witness  was  making  statements  with 
reference  to  material  matters  in  the  case  in  the  presence  of  the  panel 
of  jurors  from  which  the  jury  would  be  selected,  and  that  this  was  im- 
proper and  prejiidicial  to  defendant.    Upon  coimsel  stating  the  objec- 
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tion,  the  judge  of  the  court  remarked,  in  the  presence  and  hearing  of 
the  entire  panel  for  the  week,  from  which  the  jury  to  try  the  case  was 
to  be  selected,  and  was,  in  fact,  selected,  that  he  thought  the  jurymen 
had  sense  enough  to  know  that  the  statements  made  by  said  Oram,  in 
answer  to  questions  propounded  to  him  by  said  counsel  touching  his 
qualifications  was  not  evidence,  and  if  counsel  for  defendant  thought 
they  did  not  have  sense  enough  to  know,  that  the  court  would  give  them 
instructions,  to  which  remarks  and  comments  of  the  judge  counsel  for 
defendant  excepted. 

There  was  no  error  upon  the  part  of  the  court  below  in  the  matter 
complained  of  by  this  assignment.  The  examination  of  the  juror  was 
proper,  and  there  was  no  necessity  for  the  other  members  of  the  panel 
to  be  retired.  The  trial  of  a  case  would  be  unreasonably  retarded  if  all 
of  the  panel  of  a  jury  except  the  juror  being  examined  on  his  voir  dire 
should  be  required  to  retire  every  time  the  juror  being  examined  was 
interrogated  in  reference  to  facts  material  to  the  case.  We  think  the 
intelligence  of  the  average  juror  is  of  a  sufficiently  high  order  to  jus- 
tify the  court  in  assuming  that  no  prejudice  would  result  to  the  parties 
to  the  suit  by  the  other  jurors  of  the  panel  hearing  the  examination  of 
such  juror  on  his  voir  dire;  and  we  do  not  think  the  remarks  of  the 
court  were  intended  to  or  had  the  effect  to  prejudice  appellant  in  the 
trial  of  the  case,  or  in  any  way  injuriously  affect  the  efforts  of  his  coun- 
sel in  his  behalf  during  the  progress  of  the  trial.  Appellant's  ninth  and 
tenth  assignmepts  of  error,  which  are  presented  together,  are  as  fol- 
laws: 

"9.  The  court  erred  in  sustaining  the  objection  urged  by  plaintiff's 
counsel  to  the  question  propounded  to  the  witness,  J.  W.  Glasgow,  in 
reference  to  the  speed  for  which  the  elevator  in  question  was  set  to  run, 
as  shown  by  bill  of  exceptions  number  2. 

"10.  The  court  erred  in  the  remarks  and  comment  made  bv  the 
court  with  reference  to  the  question  propounded  by  plaintiff's  counsel 
to  the  witness,  J.  W.  Glasgow,  with  relation  to  the  speed  for  which  the 
elevator  in  question  was  set  to  run,  the  effect  of  said  remarks  and  com- 
ments being  that  the  matter  of  speed  for  which  the  elevator  was  set 
to  run  was  wholly  immaterial  in  the  case,  as  shown  by  bill  of  excep- 
tions number  2.'' 

It  does  not  appear  from  appellant's  said  bill  of  exceptions  to  what 
time  the  question  asked  this  witpess  related.  It  appears  from  the  bill 
of  exceptions  that  there  was  a  change  in  the  operation  of  the  elevator 
after  the  accidents — that  electric  power  was  substituted  for  hydraulic. 
The  elevator  was  operated  by  hydraulic  power  at  tlie  date  of  the  acci- 
dent, and  continued  to  be  so  operated  for  some  time  thereafter,  when 
electric  power  was  substituted  for  hydraulic;  and  this  witness  operated 
the  elevator  after  such  substitution,  as  well  as  before.  It  does  not  ap- 
pear from  the  bill  of  exceptions  that  the  question  sought  to  elicit  from 
the  witness  the  rate  of  speed  the  elevator  was  set  to  run  while  it  was 
being  operated  by  hydraulic  power.  In  view  of  the  evidence  in  the 
record  relating  to  the  manner  of  operating  the  elevator  at  the  time  of 
the  accident,  we  do  not  think  it  would  have  been  admissible  to  show  the 
rate  of  speed  it  was  set  to  run  when  being  operated  by  electric  power. 
For  this  reason  there  was  no  error  in  the  action  of  the  court  in  excluding 
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this  testimony.  And  further,  we  are  of  the  opinion  that,  if  it  was  error 
to  exclude  this  testimony,  such  error  was  harmless,  in  view  of  the  testi- 
mony of  appellant  that  the  elevator,  at  the  time  of  the  accident,  was  set 
to  nm  at  a  speed  of  one  hundred  and  fifty  feet  per  minute,  in  connec- 
tion with  his  testimony,  and  that  of  the  witness  Glasgow,  to  the  effect 
that  there  was  no  change  with  respect  to  the  elevator  or  its  operation 
after  the  accident  until  the -substitution  of  electric  for  hydraulic  power. 

With  respect  to  the  matters  complained  of  in  the  tenth  assignment 
of  error,  it  does  not  appear  from  the  bill  of  exceptions  that  the  remarks 
of  the  court  objected  to  were  made  in  the  presence  or  hearing  of  the 
jury,  so  that  they  could  have  been  in  any  manner  affected  thereby. 

The  other  assignments  of  error  presented  in  appellant^s  brief  relate 
to  the  refusal  to  give  special  charges  asked  by  him,  and  to  alleged  error 
in  the  general  charge  of  the  court.  In  view  of  the  pleadings  and  evi- 
dence in  this  case,  we  are  of  the  opinion  that  none  of  these  assignments 
is  well  taken,  and  therefore  overrule  them. 

The  testimony  in  the  record  supports  the  allegations  of  negligence 
against  appellant,  as  contained  in  appellee's  petition,  and  also  supports 
the  allegations  as  to  the  injuries  sustained  by  the  appellee;  and  the 
amount  of  the  verdict  of  the  jury  is  sustained  by  the  evidence. 

Finding  no  reversible  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  J.  A.  Baer. 

Decided  April  6,  1906. 

1. — ^Railroad — Culverts. 

The  requirement  of  the  statute  (R6v.  Stats.,  art.  4430)  that  a  railway 
companj  shall  construct  and  maintain  "the  necessary  culverts  and  sluices,  as 
the  natural  lay  of  the  land  requires,  for  the  necessary  drainage  thereof"  is 
absolute,  and  it  is  liable  for  damages  from  failure  to  either  so  construct  or  main- 
tain, irrespective  of  negligence. 

2. — ^Requested  Instmotioni. 

The  court  is  not  required  to  reconstruct  and  properly  frame  a  requested 
charge  so  as  to  eliminate  an  objectionable  part,  though  the  portion  not  subject 
to  objection  was  proper  to  give  if  not  blended  with  that  which  was  erroneous. 

3. — Charge — Constmction — ^Kaintenanee. 

Where  damage  by  default  in  maintenance  of  proper  ditches  was  an  issue 
a  charge  which  relieved  the  defendant  railway  from  liability  in  case  of  proper 
construction  was  rightly  refused. 

4. — Growing  Crop — ^Damages. 

Where  a  growing  crop  has  a  market  value  in  such  condition  it  was  proper 
to  instruct  the  jury  that  the  measure  of  damages  for  its  destruction  or  injury 
by  overflow  was  the  value  or  diminution  in  value  of  such  crop. 

Appeal  from  the  County  Court  of  Hunt  County.    Tried  below  before 
Hon.  P.  M.  Newton, 
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E.  B.  Perkins  and  Templeton,  Crosby  dk  Dinsmore,  for  appellant. — 
Under  the  pleadings  and  evidence  in  this  case,  negligence  or  no  neg- 
ligence was  a  question  of  fact  for  the  jury  to  determine,  and  the  court 
erred  in  authorizing  a  recovery  by  the  plaintiff  without  requiring  a  find- 
ing that  the  damages  sustained  by  him  were  due  to  the  negligence  of 
the  defendant* 

The  plaintiff's  cause  of  action  is  based  on  the  alleged  negligence  of 
the  defendant  in  damming  up  the  ditches  on  its  right  of  way  through 
plaintiff's  farm,  and  it  was  error  for  the  court  to  refuse  to  give,  in 
charge  to  the  jury,  a  proper  definition  of  negligence,  and  to  refuse  to 
instruct  the  jury  that,  unless  the  defendant  was  negligent,  as  alleged, 
the  plaintiff  was  not  entitled  to  recover. 

The  defendant  owed  no  duty  to  the  plaintiff  to  construct  and  main- 
tain ditches  that  would  carry  off  water  that  was  diverted  from  its  nat- 
ural course  into  such  ditches,  and  if  the  damages  claimed  were  due  to 
overflows  produced  by  water  being  diverted  from  its  natural  course  into 
the  ditches  by  the  action  of  plaintiff  or  others,  then  the  defendant  was 
not  liable,  and  the  court  erred  in  refusing  to  so  instruct  the  jury. 

The  measure  of  damages  for  injury  to  plaintiff's  crops  was  the  dif- 
ference between  the  actual  cash  market  value  thereof  just  before  and 
just  after  the  overflow,  and  the  court  erred  in  giving  a  different  mea- 
sure in  charge  to  the  jury. 

J.  8.  Sherrill,  for  appellee. — The  statute  which  requires  that  a  rail- 
way company,  in  constructing  its  roadbed,  shall  construct  culverts,  or 
sluices,  such  as  the  natural  lay  of  the  land  requires  for  the  necessary 
drainage  thereof,  imposes  the  duty  of  maintaining  such  culverts,  and  the 
court  did  not  err  in  so  charging  the  jurv.  Dobbins  v.  Missouri,  K.  &  T. 
By.,  91  Texas,  60;  Gulf,  C.  &  S.  F.  Ry.  v.  Helsley,  62  Texas,  593. 

It  is  the  duty  of  the  court  to  refuse  a  special  charge  which  directs 
a  verdict  for  the  defendant  on  one  phase  of  the  testimony  and  ignores 
other  phases  of  the  testimony  on  which  the  jury  would  be  authorized 
to  find  for  the  plaintiff.  Missouri,  K.  &  T.  Ry.  Co.  v.  Ferris,  23  Texaa 
Civ.  App.,  218. 

It  is  the^duty  of  the  party  dissatisfied  with  any  part  of  the  court's 
charge  to  seek  a  correction  thereof,  by  requesting  a  proper  special 
charge.  The  seventh  special  charge  requested  by  appellant,  intended 
for  this  purpose,  was  insufficient  and  improper  because  it  did  not  state 
correctly  the  measure  of  damage  to  the  crops  on  the  land,  and  could  not 
be  given  by  the  court  in  the  form  presented.  Trinity  &  S.  Ry.  Co.  v. 
Schofield,  72  Texas,  499;  Sabine  &  E.  T.  Ry.  Co.  v.  Joachimi,  58 
Texas,  456;  International  &  G.  N.  Ry.  Co.  v.  Pape,  73  Texas,  601; 
Harris  v.  First  Nat.  Bank,  45  S.  W.  Rep.,  311 ;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Cardena,  22  Texas  Civ.  302. 

FISHER,  Chief  Ju8TiCE.-^This  is  a  suit  by  the  appellee  against 
the  railway  company  for  damages  to  his  crops  and  lands,  alleged  to 
have  been  caused  by  water  overflowing  the  ditches  along  the  defendant's 
roadbed.  It  is  alleged  that  the  railway  company  negligently  failed  to 
construct  and  maintain  the  necessary  culverts  and  sluices  for  the  drain- 
VoL  XXXIX.  Civtl— 2. 
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age  of  the  land,  and  failed  to  maintain  such  sluices  and  ditches  in 
proper  condition. 

The  charge  submitted  by  the  court,  and  which  is  complained  of  in  the 
first  assignment  of  error,  practically  instructed  the  jury  that  the  rail- 
way company  was  under  the  duty,  in  constructing  its  road  across  the 
plaintiff's  land,  to  construct  and  maintain  such  culverts  and  sluices  as 
the  natural  lay  of  the  land  required  for  the  necessary  drainage  thereof. 
This  charge  is  objected  to,  for  the  reason  that  the  statute  only  makes 
the  railway  company  liable  when  it  negligently  fails  to  perform  this 
duty,  or  fails  to  maintain  the  ditches  and  sluices  in  proper  order.  In 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Gurley  (11  Texas  Ct.  Rep.,  359)  and 
Texas  &  Pac.  Ry.  Co.  v.  Whittaker  (11  Texas  Ct.  Rep.,  249),  it  is  held 
that  the  requirements  of  the  statute  are  absolute,  and  the  right  to  re- 
cover damages  resulting  from  such  failure  is  not  dependent  upon  wheth- 
er or  not  the  railway  company  was  guilty  of  negligence. 

The  case  of  Clark  v.  Dyer  (81  Texas,  343)  holds  that  the  failure  to 
maintain  the  right  of  way  or  the  sluices  and  culverts  in  proper  condi- 
tion, so  as  to  effect  the  purpose  intended  by  the  statute,  is  not  dependent 
upon  the  fact  whether  the  railway  company  was  guilty  of  negligence  or 
not.  In  other  words,  the  duty  to  maintain  in  proper  condition  is  to  be 
governed  by  the  same  absolute  rule  that  requires  the  railway  company  to 
construct. 

What  we  have  said  disposes  of  the  second  assignment  of  error.  The 
first  portion  of  the  charge  requested  under  appellant's  third  assign- 
ment of  error  was  erroneous.  It  stated,  in  terms,  that  the  defendant 
owed  no  duty  to  the  plaintiff  to  construct  and  maintain  ditches  that 
would  carry  off  the  water  which  was  diverted  from  its  natural  course 
to  such  ditches.  There  the  sentence  ends.  Then  the  charge  proceeds 
upon  the  theory  that  the  railway  company  would  not  be  liable  for  dam- 
ages resulting  from  ditches  on  the  plaintiff's  farm  constructed  by  the 
plaintiff  or  those  under  whom  he  claims.  The  charge  being  improper  in 
the  particular  first  noticed,  it  was  properly  refused.  Although  the  is- 
sue presented  by  the  latter  portion  of  it  might  have  been  submitted,  the 
court  was  not  required  to  properly  frame  and  reconstruct  the  charge,  so 
as  to  eliminate  the  objectionable  portion. 

The  action  of  the  court  in  refusing  the  charge  set  out  under  the 
fourth  assignment  of  error  was  correct.  This  charge  loses  sight  of  that 
phase  of  the  case  which  sought  to  hold  the  appellant  liable  for  its 
failure  to  properly  maintain  the  sluices  and  ditches  in  proper  condition. 
The  first  portion  of  the  charge  does  mention  the  word  "maintain," 
but  it  concludes  with  this  statement:  "And  unless  vou  believe  from 
the  evidence  that  the  plaintiff  has  suffered  damage  by  reason  of  water 
diverted  from  its  natural  course  to  plaintiff's  land  by  the  construction 
of  defendant's  railway,  you  will  find  for  defendant."  The  jury  from 
this  latter  portion  of  the  charge  could  have  assumed  that  if  the  railway 
company,  in  the  construction  of  its  railway,  properly  provided  sluices 
and  ditches  for  the  drainage  of  the  water,  that  it  would  not  be  liable 
although  it  might  have  failed  to  maintain  them  in  proper  condition, 
after  being  originally  properly  constructed. 

The  charges  complained  of  on  the  measure  of  damages,  we  think, 
were  proper,  and  of  that  portion  of  them  that  relates  to  the  market  value 
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of  the  crop  the  appellant  poBsibly  is  not  in  a  position  to  complain,  be- 
cause it  seems  that  it  had  requested  a  similar  instruction.  The  instruc- 
tion of  the  court  to  the  jury  on  this  subject  is  that,  if  they  find  for  the 
plaintiff,  they  will  allow  him  such  sum  as  will  in  cash  compensate  him 
for  the  damages  done  to  his  crop,  taking  into  consideration  the  actual 
cash  market  value  of  the  crop  so  injured  or  destroyed,  if  any,  at  the 
time  of  such  injury,  allowing  only  for  the  actual  damages  to  the  same; 
and  if  you  find  from  the  evidence  that  the  plaintiff's  land  was  injured 
you  will  allow  him  such  further  sum  as  will  in  cash  compensate  him  for 
the  injuries,  if  any,  done  to  the  land. 

There  is  some  evidence  in  the  record  which  had  a  tendencv  to  show 
that  the  injury  to  the  land  was  merely  temporary,  and  not  permanent, 
and  there  is  evidence  tending  to  show  that  there  was  a  partial  injury 
and  destruction  of  the  crop.  While  ordinarily  the  rule  may  be  that  the 
crop,  in  the  condition  it  was  at  the  time  it  was  injured  or  destroyed, 
may  not  have  had  a  market  value  (International  &  Q.  N.  By.  Co.  v. 
Pape,  73  Texas,  503),  but,  if  it  had  a  market  value,  we  see  no  reason 
why  it  would  not  be  proper  to  instruct  the  jury  to  award  the  plaintiff,  as 
compensation,  the  market  value  of  the  crop  so  injured  or  destroved. 
(Texas  &  St.  L.  Ry.  v.  Young,  60  Texas,  203,  and  Gulf,  C.  &  S^,  F. 
Ky.  V.  Nicholson,  25  S.  W.  Rep.,  54.) 

The  verdict  and  judgment  in  appellee's  favor  are  supported  by  the 
evidence. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 


Galveston  Dry  Goods  Company  v.  Charles  Frenkel,  Trustee. 

Decided  April  5,  1905. 

Bankmptey — ^Preference — Notioe. 

A  transfer  of  property  by  an  insolvent  debtor,  made  within  four  months 
prior  to  the  adjudication  of  his  bankruptcy  is  not  voidable  by  the  trustee  in 
bankruptcy  as  a  preference  unless  the  transferee  or  his  agent  acting  for  him 
had  reasonable  cause  to  believe  that  it  was  intended  by  the  transfer  to  give  a 
preference. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  R.  G.  Street. 

Wm.  B.  Lockhart  and  Jos.  B.  dk  Chas.  J.  Stubbs,  for  appellant. — 
To  avoid  a  preference  under  the  bankrupt  law  it  is  essential  to  prove 
not  only  the  insolvency  of  the  debtor  at  the  time  of  the  transfer,  but 
also  that  the  transferee  must  have  had  reasonable  cause  to  believe  that 
the  debtor  intended  to  give  a  preference,  which  necessarily  involves  rea- 
sonable cause  to  believe  that  the  debtor  was  insolvent,  and  that  he  in- 
tended to  violate  the  provisions  of  the  law;  and  where  there  is  either 
conflict  of  evidence,  or  where  different  deductions  may  be  drawn  from 
the  evidence,  the  issue  must  be  left  to  the  decision  of  the  jury.    Pirie  v. 
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Chicago  Title  and  Trust  Co.,  182  U.  S.,  438,  45  L,  Ed.,  1171;  Bankrupt 
Act  of  1898,  sees.  60  a,  b,  67  e;  In  re  Eggert,  98  Fed.  Rep.,  843,  af- 
firmed, 102  Fed.  Rep.,  742;  In  re  Goodhile,  130  Fed.  Rep.,  471;  In  re 
Ratliff,  107  Fed.  Rep.,  82;  McNair  v.  Mclntvre,  113  Fed.  Rep.,  114; 
Jones  V.  Simpson,  116  U.  S.,  609,  29  L.  Ed.,"  742;  Grant  v.  Bank,  97 
U.  S.,  80,  24  L.  Ed.,  972 ;  Stucky  v.  Masonic  Savings  Bank,  108  U.  S., 
74,  27  L.  Ed.,  640;  Jacobs  v.  Van  Sickle,  123  Fed.  Rep.,  341;  Githens 
V.  Shiffler,  112  Fed.  Rep.,  505;  Hughes'  Fed.  Proc.,  139,  140;  Branden- 
burg on  Bankruptcy,  563;  Collier  on  Bankruptcy,  425;  Tennent,  etc., 
Co.  V.  Partridge,  84  Texas,  329 ;  Hadock  v.  Hill,  75  Texas,  193 ;  Haas  v. 
Kraus,  75  Texas,  106;  LeGierse  v.  Whitehurst,  66  Texas,  244;  Oppen- 
heimer  v.  Half! ,  68  Texas,  409 ;  Edwards  v.  Anderson,  6  Texas  Ct.  Rep., 
119;  Blum  v*  McBride,  69  Texas,  63;  Ellsworth  v.  Graber,  69  Texas, 
226;  Congleton  v.  Schreihofer  (N.  J.),  54  Atl.  Rep.,  144;  Gamble  v. 
Elkin  (Pa.),  54  Atl.  Rep.,  783. 

Kleberg,  Davidson  &  Neethe,  for  appellee. — On  the  question  of  in- 
solvency and  notice,  counsel  cited:  United  States  Bank.  Law  1898,  sees. 
60  a,  60  b,  70;  Walbum  v.  Babbitt,  16  Wall.,  577;  Wager  v.  Hull,  16 
Wall.,  584;  Buchanan  v.  Smith,  16  Wall.,  277;  Hoover  v.  Wise,  91  U. 
S.,  308 ;  In  re  Conhaim,  97  Fed.  Rep.,  923 ;  Pirie  v.  Trust  Co.,  182  U. 
S.,  438;  Brandenburg  on  Bankruptcy,  p.  569,  par.  18;  EUser  v.  Graber, 
69  Texas,  226;  Blum  v.  Simpson,  66  Texas,  84;  Goldberg  v.  Harlan, 
67  N.  E.  Rep.,  707;  Lampkin  v.  Bank,  71  S.  W.  Rep.,  715:  Calkins  v. 
Bank,  73  S.  W.  Rep.,  1098;  McFarlan  v.  Wells,  74  S.  W.  Rep.,  879; 
Harris  v.  Bank,  75  S.  W.  Rep.,  1053;  Lowell  on  Bankruptcy,  pp.  56,  73, 
74,  78,  98 ;  Brandenburg  on  Bankruptcy,  p.  562,  sec.  10. 

JAMES,  Chief  Justice. — The  suit  was  brought  by  Frenkel  as  trus- 
tee in  bankruptcy  for  Roark  &  Co.,  against  the  appellant,  to  recover  the 
sum  of  $1,900,  alleging  certain  preferences  given  by  the  bankrupts  to 
them  within  four  months  prior  to  the  adjudication  of  bankruptcy ;  that 
at  the  time  of  such  transactions  the  copartnership  of  Roark  &  Co.,  and 
the  individuals  composing  same,  were  insolvent;  that  appellant  and 
their  agents  knew,  or  had  reasonable  cause  to  believe,  that  they  were 
insolvent,  and  that  by  such  transfers  and  payments  it  was  intended  to 
give  a  preference  to  appellant  and  enable  it  to  obtain  a  greater  percent- 
age of  the  debt  then  due  it  from  said  Roark  &  Co.  than  any  other  of 
their  creditors  holding  claims  of  the  same  class  as  the  appellant  would 
obtain,  and  that,  in  fact,  appellant  did  obtain  therefrom  a  preference 
and  larger  percentage. 

The  court  charged  the  jury  that  plaintiff  was  entitled  to  recover 
$923.65,  the  value  of  a  stock  of  goods  received  by  defendant,  and  $300, 
the  value  realized  by  defendant  from  certain  other  goods  received  by 
them,  with  certain  interest  on  said  sums.  The  charge  was,  in  effect,  a 
denial  of  plaintiff's  right  to  recover  for  other  matters,  and  this  is  the 
effect  of  the  judgment.  The  charge  and  the  judgment  entered  are  not 
complained  of,  except  by  appellant,  as  to  items  referred  to  in  the  in- 
struction. 

The  existing  Bankrupt  Act  (sec.  60  a,  U.  S.  Comp.  Stats.,  1901) 
provides:    "A  person  shall  be  deemed  to  have  given  a  preference,  if, 
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being  insolvent,  he  has  procured  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement  of  such  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debts  than  any  other  of  such  creditors  of  the  same  class/' 

Section  60  b.  "If  a  bankrupt  shall  have  been  given  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to  beh'eve  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  its  value  from  such  person/' 

The  enactment  is  in  such  clear  terms  as  to  make  known  its  meaning 
unmistakably.  The  bankrupt  must  have  been  insolvent,  as  that  term  is 
defined  in  the  Act,  and  must  have  made  a  transfer  within  the  specified 
period  which  would  have  the  effect  specified.  But  this  was  not  enough. 
The  transferee  or  his  agent,  acting  for  him,  must  have  had  reasonable 
cause  to  believe  that  it  was  intended  by  the  transfer  to  give  a  preference. 

The  court,  in  this  instance,  must  have  considered  that  the  evidence 
undisputably  showed  that  Boark  &  Co.,  at  the  time  the  transaction  oc- 
curred, were  in  fact  insolvent  (with  this  we  are  disposed  to  agree),  and 
that  defendant  or  its  agents  had  reasonable  cause  to  believe  that,  by 
them,  a  preference  was  intended.  With  this  we  can  not  agree.  We  have 
no  desire  to  discuss  the  testimony,  especially  in  a  case  of  fhis  kind, 
where  it  consists  largely  and  necessarily  in  circumstances,  the  infer- 
ences to  be  drawn  from  which  are  strictly  questions  of  fact.  Circum- 
stances may  be  so  cogent,  and  point  so  unmistakably  to  a  fact,  that  the 
court  might  be  authorized  to  assume  it.  But  such  cases  would  be  ex- 
ceptional, and  the  testimony  here  does  not  present  such  a  case.  Whether 
or  not  defendant  had  reasonable  cause  to  believe  that  the  acts  were  in- 
tended as  preferences  should  have  been  submitted  to  the  jury. 

Having  considered  the  testimony  and  reached  this  conclusion,  the 
judgment  must  be  reversed,  however,  to  be  tried  only  upon  the  two  mat- 
ters referred  to  in  the  charge.  The  judgment  is  not  complained  of  by 
any  one  in  respect  to  other  transactions  or  preferences  alleged,  and  they 
should  be  regarded  here  as  properly  settled  in  favor  of  the  defendant. 
The  other  assignments  of  error  are  overruled.    Reversed  and  remanded. 

Reversed  and  remanded. 


P.  A.  Glass  v.  Adoue  &  Lobit. 

Bedded  April  9,  1906. 

Id — ^Promiuory  Hote— Time  of  Payment. 

Where  defendant  sent  to  plaintifTs  his  note  in  settlement  in  which  no  time 
of  payment  was  specified^  but  stated  in  the  accompanying  letter  that  he  would 
pay  it  as  soon  as  able,  the  note,  when  accepted,  formed  with  the  statement  in 
the  letter  a  single  transaction,  and  the  obligation  was  to  pay  the  amount  when 
defendant  become  able  to  do  so. 

2. — Same— Limitation. 

Plaintiffs'  action  on  the  note  was  not  barred  by  limitations  where  it  was 
begun  within  two  years  after  defendant  became  able  to  pay,  although  this  was 
seventeen  years  after  the  date  of  the  note. 
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ON  BEHEABINO. 

8. — Same — Ability  to  Pay. 

Evidence    considered    and    held    insufficient    to    show   that    defendant    had 
become  able  to  pay  the  note. 

Appeal  from  the  County  Court  of  Galveston.  Tried  below  before 
Hon.  Lewis  Fisher. 

This  was  an  action  by  appellees,  as  plaintiifs,  upon  a  promissory  note. 
The  suit  was  begun  October  17,  1903,  and  the  defense  of  limitations  was 
interposed.  The  judgment  was  for  plaintiffs,  from  which  the  defend- 
ant appealed. 

John  C,  Walker,  for  appellant. — 1.  Where  no  day  of  payment  is 
specified  the  note  is  payable  on  demand,  and  it  is  construed  as  if  it  con- 
tained these  words  on  its  face.    Salinas  v.  Wright,  11  Texas,  575. 

2.  If  the  words  "when  able"  had  been  inserted  in  the  instrument, 
limitations  would  have  run  from  its  date,  as  it  would  have  been  payable 
on  demand  or  at  once,  no  time  for  payment  being  specified,  and  the  new 
promise  would  have  no  more  vitality  than  the  original  one.  Howard 
&  Hume  V.  Windom,  86  Texas,  565. 

Kleberg,  Davidson  &  Neethe,  for  appellees. — The  court  did  not  err 
in  overruling  defendant's  exception  of  the  statute  of  limitation,  because 
the  petition  alleges  that  the  defendant  agreed  to  pay  the  debt  sued  upon 
when  he  should  be  able  to  do  so,  and  it  alleged  that  not  until  within  two 
years  prior  to  the  filing  of  plaintiff's  petition  did  he  become  able.  The 
action  could  not  have  been  commenced  until  he  was  able,  and  therefore 
it  was  not  barred  by  limitation.  Salinas  v.  Wright,  11  Texas,  571;  Car- 
lisle V.  Hooks,  58  Texas,  421 ;  Lange  v.  Caruthers,  70  Texas,  722. 

JAMES,  Chief  Justice. — The  case  was  tried  by  the  judge,  and  this 
court  must  consider  that  he  accepted  the  testimony,  if  any,  which  will 
support  the  judgment.  The  action  was  upon  a  note  which  read  as  fol- 
lows: 

"February  7,  1886. 

"After  date  I  promise  to  pay  to  the  order  of  Adoue  &  Tx)bit  three 
hundred  and  ninety-six  and  nineteen  one-hundredths  dollars,  at  their 
office  in  Galveston,  Texas,  value  received.  F.  A.  Glass.'' 

It  appears,  from  the  testimony  of  Lobit,  that  Glass  owed  appellees 
money  on  a  prior  note,  and  sent  the  above  in  settlement  of  the  old  note. 
When  received  appellees  returned  it  to  him,  saying  that  they  could  not 
accept  it  in  that  shape — asked  him  to  fill  it  out  (meaning  the  blank), 
and  wanted  to  know  when  he  would  pay  it.  He  returned  it,  and  said 
he  could  not  tell  when  he  w-ould  be  able  to  pay  it,  and  asked  appellees 
to  hold  it,  and  that  he  would  pay  it  as  soon  as  he  was  able.  This  was  by 
letter.  Lobit  testified  that  the  letter,  with  other  letters  of  that  date, 
had  been  lost  in  the  storm  at  Galveston. 

In  our  opinion,  this  testimony  would  show  that  the  note  was  not  ac- 
cepted by  appellees  when  firet  sent,  and  was  not  accepted,  nor  finally 
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delivered  to  them,  until  it  was  returned  with  the  letter,  whereby  appel- 
lant fixed  the  time  of  payment  at  the  time  when  he  should  become  able 
to  pay  it.  The  note  and  letter  formed  a  single  transaction,  hence  all 
contentions  founded  upon  the  theory  that  they  constituted  separate 
transactions  are  not  well  taken.  The  obligation  evidenced  by  the  two 
writings  was  one  to  pay  the  amount  called  for  in  the  note  when  plain- 
tiff should  become  able  to  do  so. 

There  was  evidence  sufficient  to  warrant  the  finding  that  appellant  did 
not  become  able  to  pay  the  note  until  about  a  year  before  the  trial. 

The  first  assignment  of  error  will  not  be  considered  because  not  a 
proper  one  under  the  rules. 

The  second  assignment  relates  to  a  matter  that  is  immaterial. 

Affirmed. 

ON    REHEARING. 

The  evidence  which  tended  to  show  that  appellant  had  become  able 
to  pay  the  note  consisted  of  the  testimony  of  Mr.  Ijasker,  to  the  effect 
that  the  appellant  had  stated  to  him  about  a  year  previous  that  he  owned 
some  fifty  or  sixty  acres  of  land  in  the  oil  fields  at  Sour  I^ake,  which  he 
and  vritness  were  upon  at  the  time,  that  witness  offered  him  $30,000  for 
an  acre  of  it,  but  he  stated  that  he  wouldn't  sell  any  portion  of  it — 
that  he  proposed  to  hold  it  all  and  develop  it. 

Appellant  testified  that  he  had  no  property  when  he  gave  the  note 
sued  on,  and  has  none  yet.  That  he  had  no  interest  in  any  oil  lands  in 
Texas;  that  his  boys  inherited  some  oil  lands  in  Hardin  County  from 
their  mother  and  he  was  managing  it  for  them.  Her  will  was  intro- 
duced, which  showed  that  her  sons  were  her  devisees  and  legatees.  That 
he  did  not  remember  telling  Mr.  Lasker  that  he  owned  the  property 
about  which  they  were  conversing;  that  he  could  not  have  told  him  that 
he  owned  any,  because  he  did  not,  and  it  could  not  have  had  any  founda- 
tion. He  owned  none  of  the  land,  and  the  owners  of  it  were  his  sons, 
whom  he  was  representing. 

In  this  state  of  the  evidence  we  have  come  to  the  conclusion,  on  recon- 
sideration, that  the  proof  was  not  sufficient  to  warfant  finding  that  ap- 
pellant owned  any  land  as  that  to  which  Mr.  Lasker  referred.  Had  the 
testimony  developed  nothing  more  than  that  appellant  had  made  the 
statement  on  the  one  hand,  and  his  denial  of  the  statement  on  the  other, 
the  court  might  properly  have  accepted  the  testimony  of  Lasker  and 
found  the  fact  against  appellant  on  his  admission.  But  appellant  went 
further,  and  showed  that  he  owned  no  land,  that  his  sons  owned  exclu- 
sively what  Ijaskers'  testimony  had  reference  to.  If  appellant  had  owned 
any  land  his  testimony  could  have  been  contradicted  by  the  records.  He 
testified  that  there  was  no  capitalization,  nor  stock,  connected  with  the 
property,  which  excluded  the  idea  of  his  owning  any  stock. 

The  testimony  adduced  by  appellant  showed  enough,  in  addition  to  his 
own  denial,  to  render  it  improper  to  find  that  he  owned  the  property. 
If  appellant  made  the  statement  attributed  to  him,  it  was  open  to  ex- 
planation, and  it  was  explained  by  facts  testified  to  and  not  controverted. 
For  these  reasons  the  motion  is  granted,  and  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


24  Texas  Civil  Appeals  IIepobts,  Vol.  39.  [April, 


Daube  &  Kapp  v.  Chicago,  Rock  Island  &  Texas  Railway 

Company. 

Decided  April  12,  1905. 

1.-— Carriers  of  Freight— Special  Damages — Notice  to  Carrier. 

Where  plaintiff  ordered  feed  stuff  intended  for  feeding  his  beef  cattle,  being 
then  nearly  out  of  feed,  and  because  of  delay  in  transportation  the  cattle  were 
out  of  feed  for  three  days,  lost  flesh,  etc.,  the  carrier  could  not  be  held  liable 
for  such  injury  in  the  absence  of  notice  of  the  purpose  of  the  shipment  and  the 
circumstances  making  it  probable  that  such  injury  would  ensue. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W..  Patterson. 

Nicholson  &  Fitzgerald,  for  appellants. 

iV.  H.  Lassiter,  Robt  Harrison  and  Stark  &  Oroner,  for  appellee. — 
The  damages  sought  to  be  recovered  in  this  case  are  purely  special  dam- 
ages, which  can  not  be  recovered  unless  the  plaintiff  shows  that  the  de- 
fendant, at  the  time  of  entering  into  the  contract,  had  notice  of  the 
special  facts  which  would  cause  the  injury  claimed  to  have  been  suf- 
fered if  the  goods  were  delayed.    Railway  v.  Belcher,  32  S.  W.  Hep.,  519. 

NEILL,  Associate  Justice. — Appellants  sued  appellee  to  recover 
$1,636  damages.  Upon  hearing  the  evidence  the  court  peremptorily  in- 
structed a  verdict  for  the  defendant;  and,  from  a  judgment  entered 
upon  a  verdict  returned  in  obedience  to  the  instruction,  the  plaintiffs 
have  appealed. 

Plaintiffs'  petition  is  unusually  voluminous,  but  the  substance  of  the 
material  allegations  may  be  briefly  stated  as  follows :  That  on  the  26th 
day  of  February,  1903,  plaintiffs  were  engaged  in  Jacksboro  in  feeding 
cattle  for  market,  and  then  and  there  had  on  hand  to  be  fed  for  market 
two  hundred  head  of  fine  large  steers;  that  on  said  day  plaintiffs  pur- 
chased, and  had  shipped  to  them  from  Waxahachie,  Texas,  two  car- 
loads of  cotton-seed  hulls  for  the  purpose  of  feeding  said  cattle;  that 
said  shipment  arrived  at  Fort  Worth  in  due  time,  and  were  then  deliv- 
ered to  defendant,  who  received  it  and  transported  said  freight  to 
Bridgeport,  a  station  on  its  line  of  road  in  Wise  County,  where  it  was 
delayed  from  one  o'clock  a.  m.,  March  1,  until  10 :30  o'clock  a.  m.,  March 
3,  1903,  when  forwarded  by  defendant  to  Jacksboro,  where  it  arrived 
at  11 :45  a.  m.  on  same  day ;  that  immediately  upon  the  arrival  of  the 
cotton-seed  hulls  plaintiffs  demanded  that  defendant  place  the  two  cars 
containing  them  on  a  side-track  so  that  they  might  be  unloaded  and 
cotton-seed  hulls  fed  to  his  steers,  but  that  defendant  negligently  re- 
fused to  comply  with  the  demand  until  about  four  o'clock  p.  m.,  where- 
upon the  two  carloads  of  hulls  were  wrongfully  kept  from  plaintiffs' 
cattle  for  about  three  davs. 

That  plaintiffs,  during  the  five  days  next  preceding  the  arrival  of  the 
cotton-seed  hulls  at  Jacksboro,  notified  defendant's  agent  at  that  place 
of  the  great  importance  to  them  that  the  two  carloads  of  cotton-seed 
hulls  should  arrive  and  be  delivered  without  unnecessary  delay,  stating 
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to  said  agents  that  they  were  nearly  out  of  feed  for  their  cattle;  that, 
though  so  notified,  defendant  and  its  agents  wrongfully  delayed  the 
transportation  and  delivery  of  said  carloads  of  hulls,  and  that,  by  rea- 
son of  such  delay,  plaintiffs'  cattle  were  without  feed  for  three  days, 
and  plaintiffs  were  compelled  to  purchase  hay  to  feed  them,  and  they 
lost  flesh  and  depreciated  in  value,  whereby  plaintiffs  were  damaged  in 
the  aggregate  amount  of  $1,636. 

Among  the  matters  plead  in  defense  were  that,  at  the  time  defendant 
accepted  the  cars  containing  the  cotton-seed  hulls,  to  be  forwarded  from 
Fort  Worth  to  Jacksboro,  it  nor  its  agents  had  any  notice  that  the  hulls 
were  intended  as  food  for  plaintiffs'  cattle,  or  that  their  cattle  were 
nearly  out  of  food,  or  that  the  damages  claimed  would  likely  ensue  from 
delay  in  forwarding  the  cars  to  their  destination. 

The  charge  of  the  court  is  as  follows:  "Plaintiffs  are  seeking  to  re- 
cover for  special  damages,  and  the  burden  is  upon  them  to  show  that 
the  defendant,  at  or  before  the  hulls  were  received  by  it,  had  notice  of 
the  purpose  of  plaintiffs  on  ordering  the  hulls  and  the  necessity  for  im- 
mediate transportation  thereof,  and  of  the  damages  that  would  likely  be 
caused  plaintiffs*  cattle  by  a  failure  to  receive  said  hulls  promptly,  and, 
as  there  is  no  proof  that  would  authorize  you  in  finding  that  defendant 
had  such  notice,  yon  will  find  for  the  defendant. 

We  have  concluded,  from  a  careful  examination  and  consideration  of 
the  statement  of  facts,  that  there  was  no  evidence  tending  to  show  that 
defendant  or  its  agents,  at  the  time  it,  as  a  connecting  carrier  at  Fort 
Worth,  received  the  cars  containing  the  hulls  to  be  forwarded  over  its 
line  to  Jacksboro,  had  any  notice  whatever  that  plaintiffs  wanted  the 
hulls  for  the  purpose  of  feeding  their  cattle,  or  of  any  facts  from  which 
it  could  reasonably  anticipate  that  the  damages  claimed,  or  any  part 
thereof,  might  probably  ensue  to  plaintiffs  from  defendant's  failure  to 
promptly  forward  and  deliver  the  hulls  to  them  at  Jacksboro. 

It  will  be  seen  from  the  pleadings  that  this  case  belongs  to  a  class 
which,  for  special  reasons,  the  shipper  desired  the  transportation  of  his 
goods  to  be  hastened.  In  such  cases,  in  order  for  the  shipper  to  recover 
such  damages  as  are  claimed  here,  it  is  essential  to  show  the  fact  that 
the  carrier  was  notified  of  the  special  circumstances  from  which  such 
damages  would  probably  flow  in  case  of  delay  in  transportation.  For. 
without  this  is  proven,  it  can  not  be  made  to  appear  that  the  damages 
claimed  were  such  as  might  reasonably  be  supposed  to  have  been  con- 
templated by  the  parties  at  the  time  of  the  contract  of  carriage  was 
made  as  the  probable  result  of  its  breach. 

We  think,  therefore,  the  court  did  not  err  in  instructing  a  verdict  for 
defendant.    Affirmed. 

Affirtned, 


26  Texas  Civil  Appeals  Reports..  Vol.  39.  [April, 

James  Lawless  v.  G.  A.  Wright. 

Decided  April  5,  1905. 

1. — State  School  Land — ^Forfeiture — Effect. 

The  State  has  the  power  to  forfeit,  through  a  declaration  of  the  Land 
Commissioner,  a  sale  of  State  school  land  for  nonpayment  of  interest  due 
thereon,  and  such  forfeiture  reinvests  the  title  in  the  State,  notwithstanding 
the  provision  of  the  statute  permitting  a  reinstatement  of  the  sale,  under  certain 
conditions,  upon  payment  of  all  interest  due. 

2. — Same — Adverse  PosscBsion  Broken. 

Where  school  land  was  paid  out  by  and  patented  to  plaint iflf  twenty  years 
after  the  date  of  its  sale  by  the  State,  and  defendant  claimed  a  part  of  the 
survey  under  the  ten  years  statute  of  limitation,  having  had  such  part  en- 
closed in  his  pasture  for  ten  years,  plaintiff  was  entitled  to  show  that  during 
such  ten  years'  period  the  sale  by  the  State  had  been  forfeited  for  nonpayment 
of  interest,  and  that  the  sale  was  not  reinstated  until  nine  months  after  such 
forfeiture,  thus  causing  a  break  in  the  continuity  of  the  adverse  possession. 

3. — Same — ^Effect  of  Break — Tacking. 

Since  limitation  does  not  run  against  the  State,  defendant's  possession 
during  the  nine  months  was  not  adverse  to  the  true  owner  at  that  time,  and 
BO  was  not  such  possession  as  the  statute  requires,  and  after  the  continuity 
of  the  adverse  possession  was  thus  broken,  defendant's  possession  after  the  re- 
instatement could  not  be  tacked  on  to  his  possession  prior  to  the  forfeiture. 

Appeal  from  the  District  Court  of  Baylor.  Tried  below  before  Hon. 
J.  M.  Morgan. 

D.  A,  Holman,  for  appellant. — 1.  Upon  the  forfeiture  of  the  Fan- 
cher  purchase  for  nonpayment  of  interest  on  July  20,  1899,  only  seven 
years  after  Wright's  enclosure  of  the  premises,  "the  land  instantly  re- 
verted to  the  government,  and  became  a  part  of  the  public  domain,  and 
may  be  granted  to  another.*'  Sayles'  Civ.  Stats.,  art.  42181;  Holliman 
V.  Peebles,  1  Texas,  700;  Rivers  v.  Foote,  11  Texas,  337;  Snodgrass  v. 
Posey,  6  Texas  Ct.  Rep.,  226 ;  Waggoner  v.  Flack,  52  S.  W.  Rep.,  584. 

While  thus  held,  the  statute  of  limitations  could  not  run  against  the 
State.  Stanley  v.  Swalby,  85  Texas,  353;  Parker  v.  Brown,  80  Texas, 
557 ;  Brown  v.  Sneed,  77  Texas,  474. 

2.  Wright  had  no  interest  whatever  at  the  time  of  forfeiture,  nor 
could  have,  until  ten  full  consecutive  years  of  adverse  possession  had 
transpired.  His  seven  years  of  previous  possession  was  no  more  effect- 
ive than  the  first  year,  month  or  day.  Kimbro  v.  Hamilton,  28  Texas, 
565;  Murchison  v.  Pavne,  37  Texas,  305;  Mosely  v.  Lee,  37  Texas,  480; 
Craig  v.  Cartwright,  65  Texas,  420. 

3.  A  forfeiture  of  land  for  nonpayment  of  interest  instantly  reverts 
title  to  the  State,  and  puts  an  end  to  all  rights  under  that  purchase,  ex- 
cept reinstatement  by  original  purchaser.  Bates  v.  Bacon,  66  Texas, 
349 ;  Milam  Countv  v.  Robertson,  33  Texas  381 ;  Bowerman  v.  Pope,  75 
S.  W.  Rep.,  1093.  ^ 

Limitation  could  not  run  against  plaintiff  until  his  cause  of  action 
accrued;  and  from  tho  forfeiture  until  the  reinstatement  plaintiff  had 
no  cause  of  action  against  defendant  for  possession.    Smith  v.  Powers, 
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23  Texas,  34;  Murchison  v.  Payne,  37  Texas,  305;  Truehart  v.  Bab- 
cock,  49  Texas,  258. 

Dickson  &  Britain,  for  appellee. — 1.  When  the  Land  Commissioner 
reinstated  the  Fancher  purchase,  then  it  stood  as  if  no  forfeiture  had 
ever  occurred.  Sayles'  Rev.  Stats.,  art.  4218  f;  Highsmith  v.  Ussery, 
25  Texas  Supp.,  105;  Childs  v.  May,  73  Texas,  77;  Beissner  v.  Texas 
Ex.  Co.,  1  Texas  Civ.  App.,  458;  Bigham  v.  Talbot,  63  Texas,  271; 
Shirley  v.  Railway  Co.,  10  S.  W.  Rep.,  543 ;  Cotton  v.  Lyter,  81  Texas, 
11;  Miller  v.  Earle,  4  Texas  Civ.  App.,  361. 

2.  Limitation  was  not  suspended  during  such  forfeiture,  but  ran 
from  the  time  it  accrued.  Otherwise  there  would  be  a  break  in  plain- 
tiff's title,  and  an  impassable  one.  It  was  only  necessary  for  defendant 
to  hold  adversely  for  the  statutory  period  against  the  A.  R.  Fancher 
purchase,  under  which  plaintiff  claimed  and  none  other.  Converse  v. 
Ringer,  24  S.  W.  Rep.,  705;  Longley  v.  Warren,  33  S.  W.  Rep.,  304; 
Price  V.  Eardley,  77  S.  W.  Rep.,  416. 

3.  Limitation  could  not  run  at  any  time  against  the  State,  but  could 
run  against  A.  R.  Fancher  or  his  assignee  of  the  land  in  controversy. 
Dutton  V.  Thompson,  19  S.  W.  Rep.,  1026 ;  Button  v.  Thompson,  71  S. 
W.  Rep.,  544;  Hodges  v.  Ross,  25  S.  W.  Rep.,  976;  Parker  v.  Brown, 
16  S.  W.  Rep.,  262. 

4.  The  period  of  adverse  possession  of  school  lands  between  the  ap- 
plication to  purchase  and  the  issue  of  the  patent  may  be  included  in  the 
ten  years'  limitations  prescribed  by  statute.  Thompson  v.  Dutton,  69  S. 
W.  Rep.,  641 ;  Miller  v.  Moss,  65  Texas,  180. 

5.  When  plaintiff's  title  under  the  A.  R.  Fancher  file  was  reinstated, 
on  April  11,  1900,  his  title  stood  as  though  no  forfeiture  had  ever  oc- 
curred and  limitation  was  never  interrupted.  Rev.  Stats.,  art.  4218; 
Anderson  v.  Neighbors,  59  S.  W.  Rep.,  543 ;  24  Am.  &  Eng.  Encv.  Law 
(2d  ed.),  246;  18  Ency.  Dictionary,  3940;  Childs  v.  Mavs,  73  Texas,  76- 
78;  Mitchell  v.  Mitchell,  84  Texas,  306;  Cotton  v.  Lvter,  81  Texas,  12; 
Miller  v.  Earle,  15  S.  W.  Rep.,  917. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  one  hundred  and  twelve  and  twenty-two  one-hundredths  acres  of  land 
lying  in  Baylor  and  Knox  Counties,  instituted  by  appellant  against  ap- 
pellee. Appellant,  in  his  second  amended  petition,  specially  pleaded  his 
title  as  follows : 

"Plaintiff  shows  that  said  land  was  classified,  appraised  and  put  on 
the  market  May  9,  1881,  as  dry  agricultural  land,  at  $2  per  acre.  That 
afterwards,  to  wit,  on  October  20,  1882,  A.  R.  Fancher  made  applica- 
tion under  the  law  to  purchase  the  same  from  the  State  of  Texas,  and 

that  the  same  was  sold  to  him,    That  afterwards,  to  wit,  on day  of 

June,  1889,  plaintiff  purchased  the  same  from  A.  R.  Fancher.  That 
afterwards,  to  wit,  on  July  20,  1899,  the  same  was  forfeited  to  the 
State  for  nonpayment  of  interest.  That  on  the  1st  day  of  September, 
1899,  the  same  was  reclaBsified  and  appraised  and  put  upon  the  mar- 
ket, notice  having  been  given  to  the  clerk  of  the  County  Court  of  Bay- 
lor County,  Texas,  and  on  the  5th  day  of  Septombor,  1899.  D.  Lawless 
applied  to  purchase  the  same  from  the  State,  and  the  same  was  awarded 
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to  him.  That  his  application,  affidavit  and  obligation  were  all  in  due 
form  of  law  and  his  first  payment  thereon  duly  paid.  That  on  April 
14,  1900,  said  D.  Lawless  relinquished  to  the  State  his  said  purchase, 
and  the  same  was  canceled,  and  thereupon  the  purchase  of  A.  R.  Fan- 
cher  was  reinstated  according  to  law.  That  on  February  13,  1902,  plain- 
tiflP,  as  assignee  of  A.  R.  Fancher,  paid  the  principal,  interest  and  patent 
fees  on  said  section,  and  the  same  was  duly  patented  to  plaintiff  as  as- 
signee of  A.  R.  Fancher." 

Appellee  excepted  to  that  part  of  the  petition  above  copied  as  being 
an  attempt  to  go  behind  the  patent,  and  to  show  a  relinquishment  of 
an  award  once  made  bv  the  Commissioner  of  the  General  Land  Office, 
for  which  there  is  no  authority  of  law.  Appellee  pleaded  not  guilty  and 
ten  years'  limitation.  Appellant,  in  a  supplemental  petition,  set  up  the 
forfeiture  of  Fancher's  title  by  the  State,  on  July  20,  1899,  the  reclassi- 
fication and  appraisement  of  the  land,  and  the  subsequent  sale  of  the 
land  by  the  State  to  D.  Lawless,  and  his  conveyance  to  the  State  on 
April  4,  1900.  The  special  exceptions  of  appellee  were  sustained  both 
as  to  the  petition  and  supplemental  petition,  and,  on  the  trial,  proof  as 
to  the  forfeiture  of  Fancher's  title  and  the  other  matters  set  forth  in 
the  above  copied  pleadings  was  rejected  by  the  court.  The  court  in- 
structed a  verdict  for  appellee. 

It  appears  from  the  pleadings,  which,  even  though  the  rejected  testi- 
mony had  not  been  offered,  would,  in  considering  the  propriety  of  sus- 
taining the  special  exceptions,  be  taken  as  true,  that  the  land  was  a 
part  of  a  section  of  land  sold  by  the  State  of  Texas  to  A.  R.  Fancher  on 
October  20,  1882;  that  in  June,  1889,  Fancher  sold  to  appellant,  and 
that  on  July  20,  1899,  the  State  forfeited  the  title  for  nonpayment  of 
interest.  On  September  1,  1899,  the  land  was  again  classified  and  ap- 
praised and  put  upon  the  market,  and  on  September  5,  1899,  D.  Law- 
less applied  to  purchase  the  land,  and  it  was  awarded  to  him.  On  April 
14,  1900,  D.  Lawless  relinquished  the  land  to  the  State,  and  the  award 
was  canceled  and  the  purchase  of  Fancher  was  reinstated.  Fancher  as- 
signed the  land  to  appellant,  and  on  February  13,  1902,  the  land  was 
patented  to  appellant  as  assignee  of  Fancher. 

The  evidence  showed  that  appellee  was  the  owner  of  a  section  of  land 
lying  contiguous  to  the  section  belonging  to  appellant,  and  that  the 
land  in  controversy,  which  was  a  part  of  appellant's  section,  had  been 
enclosed  in  appellee's  pasture  from  the  spring  of  1892  to  the  time  of 
the  filing  of  this  suit  on  June  16,  1903,  and  that  he  had  been  in  con- 
tinuous possession  of  the  same  for  that  period  of  time,  and,  unless  the 
adverseness  of  his  possession  was  interrupted  by  the  fact  that  the  State 
had  forfeited  Fancher's  purchase,  he  had  title  to  the  land. 

It  is  the  settled  law  that  the  State  of  Texas  has  the  power  and  au- 
thority to  forfeit,  through  a  declaration  of  the  Land  Commissioner,  a 
sale  of  its  lands  for  the  nonpayment  by  the  vendee  of  the  interest  on 
the  purchase  money.  (Fristoe  v.  Blum,  92  Texas,  76;  Standifer  v. 
Wilson,  93  Texas,  232;  Brightman  v.  Comanche  County,  94  Texas,  599.) 
Such  being  the  law,  the  act  of  the  Land  Commissioner  in  forfeiting 
the  purchase  Of  the  land  by  Fancher  had  the  effect  of  restoring  such 
land  to  the  public  domain  of  the  State.  When  the  declaration  of  for- 
feiture was  made,  appellee  had  been  in  possession  of  the  land  for  only 
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seven  years,  and,  of  course,  had  not  perfected  his  title  by  ten  years' 
limitation.  Statutes  of  limitation  not  applying  to  the  sovereign,  the 
moment  the  forfeiture  of  Fancher^s  title  went  into  effect  the  statutes  of 
limitation  as  to  the  land  was  interrupted.  After  the  forfeiture  the  land 
assumed  the  same  status  that  it  occupied  before  the  sale  to  Fancher, 
and  the  State  clearly  had  the  right,  which  it  exercised,  of  placing  the 
land  on  the  market  again  and  selling  it.  It  is  provided  in  article  4218 1, 
Sayles'  Statutes,  that,  when  a  forfeiture  takes  place,  the  land  "shall 
revert  to  the  particular  fund  to  which  it  originally  belonged,  and  be  re- 
sold under  the  provisions  of  this  chapter  or  any  future  law.*' 

It  is  true  that  in  article  4218  f  it  is  provided  that,  "in  any  cases 
where  lands  have  been  forfeited  to  the  State  for  the  nonpayment  of  in- 
terest, the  purchasers  or  their  vendees  may  have  their  claims  reinstated 
on  their  written  request,  by  paying  into  the  treasury  the  full  amount 
of  interest  due  on  such  claim  up  to  the  date  of  reinstatement,  provided 
that  no  rights  of  third  persons  may  have  intervened."  But  that  pro- 
vision in  no  way  weakens  or  affects  the  proposition  that  a  forfeiture  re- 
stores the  land  to  the  public  domain  and  reinvests  the  title  in  the  State. 
In  this  case,  after  the  forfeiture,  the  State  exercised  its  right  to  again 
sell  the  land,  and  had  it  not  been  for  the  voluntary  relinquishment  of 
his  title  by  D.  Lawless,  the  purchase  made  by  Fancher  could  never  have 
been  reinstated.  The  forfeiture  destroyed  his  Kilaim  to  the  land  com- 
pletely, and  the  privilege  given  to  him  to  have  it  restored  depended  on 
certain  payments  and  on  the  rights  of  others  not  intervening.  That 
privilege  did  not  limit  the  rights  of  the  State  in  the  land  any  more  than 
if  it  had  been  provided  that  the  original  purchaser  should  have  the 
right  to  purchase  again,  if  no  one  else  had  purchased,  and  that  credit 
would  be  given  for  the  amounts  already  paid.  In  other  words,  the  pro- 
vision as  to  reinstatement  did  not  have  the  effect  of  continuing  the  title, 
whether  legal  or  equitable,  in  the  purchaser  after  the  forfeiture,  and  al- 
though he  may  have  fully  intended  to  have  his  claim  reinstated  at  some 
future  time,  he  could  not,  until  that  reinstatement  was  made,  have  main- 
tained a  suit  for  possession.  He  did  not  have  any  possession,  or  right  of 
possession,  to  be  invaded  by  appellee  after  the  forfeiture,  and  limitation 
could  not  run  against  him. 

When  the  adverse  possession  of  appellee  was  interrupted  by  the  for- 
feiture for  a  period  of  nearly  nine  months,  the  reacquisition  of  the 
property  by  appellant  could  not  have  destroyed  the  effect  of  the  inter- 
ruption and  have  made  the  seven  years  of  adverse  possession  as  effective 
as  though  there  had  been  no  interruption.  To  constitute  adverse  pos- 
session it  must  not  only  be  actual,  visible,  notorious,  distinct  and  hostile, 
as  to  the  true  owner,  but  it  must  be  continuous.  (Article  3349,  Sayles' 
Stats.;  Bracken  v.  Jones,  63  Texas,  184;  Mhoon  v.  Cain,  77  Texas,  317.) 
When  the  continuity  of  the  possession  has  been  once  broken  it  is  not 
possible  afterwards  to  take  up  its  raveled  threads  and  bind  them  to- 
gether so  as  to  make  a  continuous  whole. 

The  forfeiture  of  the  purchase  by  Fancher  or  his  assignee,  and  the 
reinstatement  of  the  same,  is  not  analogous  to  cases  where  suit  is  insti- 
tuted and  then  dismissed  and  reinstated.  There  can  be  no  doubt,  as 
held  in  Childs  v.  Mays  (73  Texas,  76)  and  reiterated  in  other  cases,  that 
the  reinstatement  of  a  dismissed  cause  places  it  as  though  it  had  never 
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been  dismissed,  and  this  ruling  is  based  on  the  statute.     There  is  no 
similarity  between  that  kind  of  case  and  one  like  this.  . 

The  evidence  which  appellant  desired  to  introduce  had  no  reference 
to  the  patent,  and  was  not  for  the  purpose  of  affecting  it  in  any  man- 
ner, but  was  to  meet  the  evidence  as  to  limitation.  That  Fancher  had 
purchased  the  land  from  the  State  in  1882  w-as  admitted,  and  if  he 
was  the  owner  of  the  property  during  all  the  time  up  to  the  time  the 
patent  was  issued,  and  up  to  the  institution  of  suit,  appellee  showed  a 
title  by  limitation.  (Button  v.  Thompson,  96  Texas,  205.)  It  therefore 
became  necessary  for  appellant  to  meet  appellee's  occupancy  and  show 
that  he  had  not  been  the  owner  of  the  land  during  the  whole  time,  but 
that  his  title  had  been  forfeited  and  had  reverted  to  the  State.  This  he 
should  have  been  allowed  to  plead  and  prove. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


P.  D.  Parker  et  ux.  v.  William  Cameron  &  Company. 

Decided  April  6,  1905. 

1. — ^Pleading — Trespass  to  ^  Try  Title — Limitations. 

Where  plaintiffs  sued  in  trespass  to  try  title  for  IdO  aeres  out  of  a  described 
640  acre  tract,  and  their  petition  was  defective  in  not  specifically  describing 
the  160  acres^  claimed  by  virtue  of  limitations  and  possession  for  ten  years, 
but  there  was  no  special  exception  taken  on  that  account,  it  was  error  for  the 
court  to  sustain  a  general  demurrer  to  plaintiffs'  petition  because  of  such  defect, 
since  the  judgment  could  award  to  plaintiffs  the  160  acres,  with  their  im- 
provements, to  which  they  might  be  entitled.  Giddings  v.  Fischer,  97  Texas, 
184,  distinguished. 

Appeal  from  the  District  Court  of  Trinity.  Tried  below  before  Hon. 
J.  M.  Smither. 

Cook  &  Cook,  for  appellants. 

Kenley  &  Stephenson,  for  appellees. 

GARRETT,  Chief  Justice.— The  plaintiflFs,  P.  D.  Parker  and  wife, 
brought  this  suit  in  trespass  to  try  title  to  160  acres  out  of  a  tract  of 
640  acres  patented  to  the  Houston  &  Texas  Central  Railway  Company, 
situated  in  Trinity  County,  claimed  by  them  under  the  ten  years  statute 
of  limitation. 

The  defendant,  William  Cameron  &  Company,  filed  a  general  demur- 
rer to  the  plaintiffs*  second  amended  original  petition,  which  was  sus* 
tained  by  the  court  below,  and  the  plaintiffs  having  declined  to  amend, 
judgment  was  rendered  in  favor  of  defendant  and  the  cause  finally  dia*- 
missed. 

The  case  is  before  this  court  upon  the  sufficiency  of  the  petition  to 
show  the  right  of  the  plaintiffs  to  have  160  acres  of  said  survey,  to  in- 
clude their  improvements,  allowed  to  them  under  their  plea  of  limita- 
tion. The  plea  is  not  to  be  commended  for  the  clearness  and  certainty 
generally  prescribed  for  the  petition,  but  we  think  it  sufficient  on  gen- 
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eral  demurrer  to  show  a  cause  of  action,  and^  in  the  absence  of  special 
exceptions,  the  court  shQuld  have  heard  the  case  upon  its  merits. 

The  plaintiffs  allege  that  they  constitute  a  family,  and  lived  upon  the 
land,  and  that  they  and  their  grantor  have  had  possession  thereof,  hold- 
ing the  same  in  "adverse,  actual,  peaceable,  continuous,  notorious,  dis- 
tinct and  hostile  possession/'  to  the  amount  of  160  acres,  hereinafter 
described,  occupying,  cultivating,  using  and  enjoying  the  same  for  more 
than  ten  years  next  before  the  filing  of  this  suit.  That  the  premises 
entered  upon  by  the  defendant  are  described  as  follows:  "160* acres  sit- 
uated upon  survey  number  3,  patented  to  the  Houston  &  Texas  Central 
Bailway  Company  on  the  25th  day  of  July,  1870,  patent  number  214, 
volume  19,  certificate  number  25-1327 ;  said  survey  consists  of  640  acres 
of  land  situated  about  ten  miles  south  10  degrees  west  from  the  town 
of  Groveton.'' 

It  was  further  averred  that  the  defendant  claimed  the  land  through 
some  unknown  party,  or  as  grantee  of  the  Houston  &  Texas  Central 
Bailway  Company;  that  the  claim  of  the  defendant  to  the  160  acres 
upon  which  plaintiffs  lived  is  null  and  void,  stale,  and  of  no  effect,  but 
that  the  same  was  a  cloud  upon  plaintiff's  title.  Plaintiffs  prayed  for 
restitution,  and  that  they  have  judgment  against  the  defendant  for  the 
restitution  of  the  160  acres  of  land  described,  and  that  all  the  rights 
which  the  defendant  has,  or  claims  to  have,  in  and  to  said  160  acres  be 
vested  in  plaintiffs,  and  that  they  be  quieted  in  their  title  to  same.  Said 
160  acres  to  be  taken  so  as  to  include  improvements  of  plaintiffs;  and 
further,  for  their  damages  and  costs  of  suit,  and  such  other  and  further 
relief  as  they  may  be  entitled  to  receive  either  in  law  of  equity. 

The  petition  shows  that  the  plaintiffs  were  in  possession  of  the  en- 
tire tract,  claiming  only  the  160  acres  given  by  limitation  under  the 
statute  to  the  person  claiming  under  the  ten  years'  possession  in  such 
manner  as  to  give  title.  Plaintiffs  say  in  the  petition  that  they  live  upon 
the  land,  and  are  in  hostile  possession  to  the  amount  of  160  acres,  and 
pray  for  judgment  for  that  amount  of  the  survey  to  be  vested  in  them. 
It  is  true  that  they,  in  general  terms,  speak  of  160  acres  of  the  tract  as 
the  particular  tract  claimed  by  them,  but,  construing  the  entire  peti- 
tion, we  are  at  no  loss  in  inferring  that  plaintiffs  are  claiming  it  as  the 
amount  allowed  to  them  under  their  claim  of  title  through  the  ten 
years'  statute  of  limitation,  and  that,  rejecting  the  attempted  descrip- 
tion of  the  160  acres  as  void  for  a  want  of  sufficiency,  it  still  appears 
that  the  plaintiffs  claim  an  undefined  part  of  the  whole  tract  under  the 
statute  to  the  amount  of  160  acres,  to  include  their  improvements,  and 
their  prayer  for  such  further  relief  as  they  may  be  entitled  to  receive, 
either  in  law  or  equity,  will  entitle  them  to  have  it  set  apart  to  them  by 
the  court.  The  court  below  should  have  held  the  petition  for  trial  upon 
the  merits  in  the  absence  of  special  exceptions,  and,  upon  proof  of  the 
facts  alleged,  should  have  adjudged  the  plaintiffs  160  acres  of  the  land, 
to  be  set  apart  to  them  out  of  the  whole  tract  so  as  to  include  their  im- 
provements. (Eev.  Stats.,  art.  3344 ;  Bering  v.  Ashley,  30  S.  W.  Bep., 
838.) 

The  distinction  to  be  made  between  this  case  and  the  case  of  Gid- 
dings  V.  Fischer  (97  Texas,  184,  77  S.  W.  Bep.,  209),  is,  that  the  party 
who  asserted  a  title  under  limitation  in  that  case  undertook  to  describe. 
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by  metes  and  bounds,  a  definite  tract  of  land,  and  disclaimed  as  to  the 
rest  of  the  survey  sued  for,  and  the  Supreme  Court  held,  in  the  first 
place,  that  the  description  of  the  tract  claimed  was  not  sufficiently  cer- 
tain, and  in  the  second  place,  that  the  evidence  was  of  too  unsatisfactory 
character  to  authorize  this  court  to  render  judgment  instead  of  remand- 
ing the  case  for  another  trial.  In  that  case  it  appeared  that  Fischer  did 
not  set  up  any  claim  to  any  part  of  the  land,  or  claim  to  hold  it  under 
limitation,  except  the  160  acres  which  he  undertook  to  describe.  It  is 
sufficiently  plain  in  this  case  that  the  claim  was  made  by  reason  of 
plaintiffs*  possession  of  the  entire  tract,  and  was  only  limited  in  amount 
by  the  statute;  in  other  words,  that  they  were  in  possession  of  the  en- 
tire 640  acres,  claiming  as  much  as  the  law  would  allow  them,  which 
they  asked  should  be  set  aside  to  them  by  the  court  so  as  to  include  their 
improvements.  Plaintiffs  were  not  required  to  sue  for  a  specified  160 
acres,  and  upon  a  showing  that  they  were  in  possession  of  the  640-acre 
tract,  claiming  under  the  ten  years'  statute,  they  were  entitled  to  recover 
160  acres,  to  be  designated  by  the  court  so  as  to  include  their  improve- 
ments. We  think  the  case  of  Bering  v.  Ashley  is  conclusive  of  this,  and 
that  the  judgment  of  the  court  below  should  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


San  Antonio  and  Aransas  Pass  Railway  Company  v.  Arthur 

Burns  et  al. 

Decided  April  8,  1905. 

1. — Rallroadi — Hozioai  Plants  on  Bight  of  Way — ^Damage  to  Adjoining  Owner. 

Under  the  common  law  a  railroad  company,  with  respect  to  noxious  plants, 
such  as  Johnson  grass,  growing  upon  its  right  of  way,  owes  no  duty  to  the 
owner  of  adjoining  land  except  to  refrain  from  actively  conveying  the  noxious 
seed  to  such  adjoining  premises.     Following  Railway  v.  Oakes,  94  Texas,  162. 

2. — Same— Johnton  Orau  Statute — Negligence. 

Under  the  statute  forbidding  any  railroad  to  permit  Johnson  grass  to  go 
to  seed  on  its  right  of  way  an  adjoining  landowner  may  recover  for  damages 
already  suffered  without  proof  of  negligence,  and  may  ask  for  the  penalty  pre- 
scribed by  the  statute,  or  may  not,  as  he  chooses.  Act  of  April  18,  1901,  Qen. 
Uws,  27th  Leg.,  p.  283. 

3. — Same — ^Landowner  Permitting  Johnson  Grass  to  Seed. 

Where  the  owner  of  the  adjoining  land  to  which  Johnson  grass  has  been 
communicated  from  a  railroad  right  of  way  permits  the  grass  to  go  to  seed 
on  his  land  he  can  not,  under  the  terms  of  the  statute,  recover  against  the  road 
the  damages  and  penalty  therein  provided.  Following  ruling  of  Supreme  Court 
herein  on  certified  question  (99  Texas,  154). 

Appeal  from  the  County  Court  of  De  Witt.  Tried  below  before  Hon. 
Chas.  A.  Summers. 

Proctors,  for  appellant. — 1.  Any  common-law  cause  of  action  for 
damages,  based  upon  injury  caused  a  plaintiflP  by  the  communication 
to  his  premises  of  noxious  vegetation  from  defendant's  premises^  is  es- 
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sentially  predicated  on  the  introduction  of  said  noxious  vegetation  on 
the  defendant's  premises,  either  by  the  defendant  or  some  predecessor  in 
his  estate.  There  was  never  any  cause  of  action  at  common  law  for  the 
communication  to  a  plaintiff's  premises  of  noxious  vegetation  not  in- 
troduced by  the  defendant  or  predecessor  in  estate,  but  which  came  on 
the  defendant's  premises  from  natural  causes.  Thompson  on  Neg.,  sees. 
694-705 ;  Giles  v.  Walker,  L.  R.  A.,  24 ;  Q.  B.  Div.,  656 ;  62  L.  T.  N.  S., 
933;  54  J.  P.,  599;  quoted  with  approval  in  Railway  Co.  v.  Oakes,  94 
Texas,  162;  Bishop's  Non-Contract  Law,  sees.  829,  860;  Wilson  v.  New- 
berry, L.  R.,  7 ;  Q.  B.,  31 ;  41  L.  J.  Q,  B.  N.  S.,  31 ;  25  L.  T.  N.,  695.- 

2.  Appellees  can  not  invoke  the  statute  because  they  permitted  the 
Johnson  grass  to  go  to  seed  on  their  land.    Acts  27th  Leg.,  p.  283. 

Davidson  &  Bailey,  for  appellees. — It  is  a  well-established  rule  of 
common  law  that  one  who,  for  his  own  purpose,  negligently  suffers  to 
accumulate  or  collect  on  his  own  land,  and  keeps  or  negligently  allows 
anything  to  remain  there  which  is  likely  to  do  mischief  if  it  escapes, 
must  keep  it  at  his  peril,  and  if  he  does  not  do  so  he  is  prima  facie  an- 
swerable for  all  damages  which  are  the  natural  consequences  of  its  es- 
cape; and,  a  fortiori,  is  this  true  if,  in  the  management  of  his  property 
and  the  construction  of  his  ditches,  culverts  and  drains,  he  collects,  in 
said  ditches,  culverts  and  drains  quantities  of  water  sufficient  to  flow 
the  roots  and  seeds  of  such  substance  upon  the  adjoining  lands  of  an- 
other, which  act  of  collecting  unusually  large  quantities  of  water,  with 
the  dangerous  substance  intermingled  therewith,  and  carrying  the  same 
into  the  adjoining  lands  of  another,  would  be,  on  the  part  of  the  railway 
company  in  this  instance,  an  act  of  negligence.  21  Am.  &  Eng.  Encv.  of 
Law  (2d  ed.),  p.  98,  sec.  5;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Oakes,  94  Texas, 
155;  Terhune  v.  Railway  Co.,  81  S.  W.  Rep.,  74;  Missouri,  K.  &  T.  Ry. 
Co.  V.  McGregor,  68  S.  W.  Rep.,  711. 

GILL,  Associate  Justice. — On  August  5, 1902,  the  appellees  brought 
this  suit  against  the  railway  company  to  recover  damages  for  injury  to 
their  lands,  alleged  to  have  been  due  to  the  negligence  of  the  defendant 
in  permitting  Johnson  grass  to  go  to  seed  on  its  right  of  way,  and  per- 
mitting its  communication  to  plaintiffs'  land  by  the  flow  of  the  surface 
water  from  the  right  of  way  thereon.  They  also  sought  to  recover  the 
penalty  prescribed  by  the  legislative  Act  of  April  18,  1901,  familiarly 
known  as  the  "Johnson  Grass  Statute." 

The  defendant  answered  by  general  denial,  and  specially  pleaded  that 
it  owned  in  fee  simple  its  right  of  way  through  and  contiguous  to  plain- 
tiff's land,  and  that  it  had  carefully  and  skillfully  constructed  and  main- 
tained its  road  in  full  compliance  with  the  statute. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
plaintiffs  for  $750,  from  which  the  defendant  has  appealed. 

Plaintiffs  are  the  owners  of  a  660-acre  tract  of  land  through  which, 
in  1887,  the  defendant  acquired  a  right  of  way  in  fee  simple,  and  con- 
structed its  road  thereon.  Shortly  after  the  completion  of  the  road 
Johnson  grass  appeared  on  its  right  of  way,  and  has  been  growing 
thereon  ever  since.  It  was  not  placed  thereon  by  the  procurement  of  the 
Vol.  XXXIX.  Civil— 8. 
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railway  company,  nor  is  it  specifically  shown  by  what  means  the  seed 
were  first  brought  upon  the  right  of  way.  It  is  made  to  appear,  however, 
that  a  number  of  years  ago,  and  before  the  noxious  qualities  of  the  plant 
were  known  in  that  section  of  the  country,  it  was  extensively  sown  in 
De  Witt  County  for  hay  and  forage.  Since  that  time  there  has  been  an 
effort  more  or  less  general  to  get  rid  of  it.  It  is  undisputed  that  its 
presence  upon  land  seriously  affects  its  value  for  purposes  of  cultiva- 
tion, as  its  growth  is  rank  and  persistent,  and  it  is  very  difficult  to  eradi- 
cate. 

At  the  time  of  which  complaint  is  made  plaintiffs  were  the  owners 
and  in  possession  of  about  130  acres  of  land  within  the  larger  tract  above 
referred  to.  This  smaller  tract  had  been  reduced  to  cultivation.  Forty 
acres  of  it  lay  on  the  east  side  of  defendant's  right  of  way  and  ninety 
acres  on  the  west  side.  The  entire  130-acre  tract  sloped  to  the  west,  so 
that  according  to  the  natural  lay  of  the  land  the  surface  water  that  fell 
on  the  east  side  flowed  over  the  defendant's  right  of  way,  and  thence 
over  the  90  acres.  The  right  of  way  through  this  tract  consists,  since  the 
construction  of  the  road,  partly  of  a  cut  and  partly  a  fill.  When  the  road 
was  constructed  a  ravine  which  ran  westwardly  through  the  land  was 
bridged  by  the  company,  and  at  another  depression  a  sufficient  culvert 
was  put  in.  Both  the  culvert  and  ravine  discharges  the  surface  water 
from  the  40-acre  tract  and  from  the  right  of  way  on  to  the  90-acre  tract, 
but  in  no  greater  quantities  than  flowed  thereon  before  the  construction 
of  the  road.  But  whereas,  before  the  construction  of  the  road,  it  did 
not  flow  in  a  confined  stream,  at  the  point  where  the  culvert  was  placed 
it  now  does.  Along  its  roadbed  through  plaintiffs'  land  defendant  has 
made  shallow  ditches,  which  conduct  to  the  culvert  and  to  the  ravine 
under  the  bridge  the  water  which  falls  on  the  right  of  way. 

The  trial  court  found,  upon  sufficient  evidence,  that  no  water  which 
flowed  over  or  across  plaintiffs'  land  came  from  elsewhere  than  the  40- 
acre  tract  to  the  east  or  from  defendant's  right  of  way. 

The  ditches  and  drains  of  defendant  were  properly  constructed  and 
maintained,  and  negligence  is  not  averred  in  this  respect.  The  ditches 
are  complained  of,  however,  as  the  cause  of  the  seeds  being  carried  to 
the  90-acre  tract,  and  the  testimony  of  plaintiffs  shows  that  there  was 
no  Johnson  grass  on  the  tract  until  after  it  appeared  on  the  right  of 
way,  and  that  it  first  appeared  on  their  land  along  the  ditch  and  ravine. 
It  was  also  shown,  however,  that  the  grass  had  invaded  the  40-acre  tract, 
and  damages  were  allowed  therefor,  although  it  was  undisputed  that  it 
lay  higher  than  the  right  of  way,  and  that  no  water  from  the  right  of 
way  did  or  could  flow  over  it. 

The  court,  after  finding  that  the  culvert  and  drains  had  been  prop- 
erly constructed,  held  that  to  allow  the  seeds  of  the  Johnson  grass  thus 
to  be  communicated  to  plaintiffs'  land  was  negligence,  and  upon  that 
theory  he  based  his  judgment. 

The  statutory  penalty  prayed  for  was  not  allowed,  the  court  stating 
in  his  judgment,  as  well  as  in  his  conclusions  of  fact  and  law,  that  the 
plaintiffs  had  abandoned  their  action  under  the  statute  and  relied  alone 
upon  their  action  at  common  law. 

The  judgment  is  assailed  on  the  ground  that  the  facts  are  insufficient 
to  sustain  it  on  the  theory  upon  which  it  is  based,  and  we  are  of  opin- 
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ion  the  assignment  is  meiitorious.  The  facts  show,  and  the  court  finds, 
that  the  grass  appeared  on  the  right  of  way  without  the  procurement  of 
defendant.  What  its  common-law  dutv  was  in  such  a  situation  is  for- 
tunately  already  settled  in  this  State.  The  authorities  are  reviewed  by 
Justice  Williams  in  Railway  Co.  v.  Oakes  (94  Texas,  162).  That  case 
arose  prior  to  the  Act  of  April,  1901,  and  the  cause  of  action  neces- 
sarily was  predicated  upon  the  common  law.  The  complaint  was  that 
the  company  had  planted  Bermuda  grass  on  its  embankments;  that  it 
was  detrimental  to  agricultural  lands,  and  had  been  by  the  company 
negligently  permitted  to  spread  upon  the  adjoining  lands  of  complain- 
ants to  their  damage. 

The  court  laid  down  the  rule  that,  as  the  planting  of  the  grass  upon 
the  right  of  way  was  not  in  itself  unlawful,  no  action  w^ould  lie  unless 
it  was  shown  to  have  been  an  unjustifiable  use  of  its  property,  and  it 
was  held  under  the  facts  that  the  exercise  of  due  care  was  a  defense  to 
the  action  in  any  event.  In  determining  the  questions  arising  in  that 
case  the  court  saw  proper  to  review  the  authorities  at  considerable 
length,  and  incidentally,  those  dealing  with  the  right  and  duties  of  land- 
owners with  respect  to  noxious  plants  accidentally  or  naturally  growing 
upon  their  lands,  and  not  purposely  planted  there  by  the  owner.  Upon 
this  point  it  was  held  that  the  owner  of  the  land  in  such  cases  owed  to 
his  neighbor  no  active  duty,  railway  companies  being  placed  upon  the 
same  footing  as  other  owners  of  lands. 

It  is  therefore  clear  that,  as  the  railway  company  owed  the  plaintiffs 
no  duty  under  the  facts  except  to  refrain  from  actively  conveying  the 
noxious  seeds  to  plaintiffs*  premises,  and  the  uncontroverted  evidence 
showing  it  was  guilty  of  no  such  acts,  the  judgment  can  not  be  sus- 
tained under  the  common  law. 

Of  course,  if  the  company  had  wrongfully  diverted  surface  water 
upon  plaintiffs*  land,  to  their  injury,  it  would  have  been  liable  for  the 
proximate  consequences,  and  it  may  be  that  one  of  the  elements  of  dam- 
age would,  in  such  case,  have  been  the  injury  resulting  from  the  trans- 
fer of  the  noxious  seeds  by  that  means.  But  no  such  case  is  made,  and, 
indeed,  it  is  doubtful  if  the  pleadings  are  susceptible  of  being  construed 
as  averring  a  negligent  construction  of  the  ditches  and  culverts,  or  an 
unlawful  turning  of  the  surface  water  upon  plaintiffs'  land.  In  any 
event,  the  facts  do  not  establish  such  a  case.  For  the  reasons  given,  the 
judgment  must  be  reversed.  Appellant  contends  that  it  is  entitled  to 
have  the  judgment  here  rendered  in  its  favor,  predicating  the  conten- 
tion on  the  waiver  of  the  plaintiffs  of  the  statutory  action.  The  action 
as  brought  would  have  authorized  a  judgment  under  the  statute,  if  sup- 
ported by  the  evidence.  Appellant  contends  that  the  plaintiffs*  rights 
under  the  statute  were  abandoned  upon  the  trial  because  the  defense 
was  established  that  plaintiffs  also  permitted  Johnson  grass  to  seed 
upon  their  lands. 

Appellees  contend  that  they  sought  to  sustain  their  action  under  the 
rules  of  the  common  law,  and  did  not  contend  they  were  entitled  to  a 
judgment  under  the  statute  because,  at  the  time  of  the  trial,  the  consti- 
tutionality of  the  Act  was  seriously  doubted,  and  the  case  of  Railway 
V.  May  (24  Sup.  Ct.  Rep.,  638),  in  which  the  question  was  made,  was 
then  pending  and  undetermined  in  the  Supreme  Court  of  the  United 
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States.  Which  of  these  reasons  controlled  plaintiffs  in  waiving  their 
right  under  the  statute  the  record  does  not  disclose. 

The  Act  in  question  makes  it  unlawful  for  any  railway  company  to 
permit  Johnson  grass  to  go  to  seed  on  its  right  of  way,  and  gives  to  any 
owner  of  contiguous  land  injured  thereby  his  action  for  damages  and  a 
penalty  of  $25.  It  is  provided,  however,  that  if  the  owner  is  shown  to 
have  permitted  the  grass  to  go  to  seed  upon  his  land,  that  fact  shall  con- 
stitute a  defense  to  the  action.     (Acts  27th  Leg.,  p.  283.) 

It  is  clear  that  under  these  provisions  a  contiguous  owner  might  re- 
cover the  penalty  although  he  had  as  yet  suffered  no  damage.  This  por- 
tion of  the  statute  was  manifestly  designed  to  enable  the  owner  to  abate 
the  threatened  danger  before  the  damage  accrued.  If  the  suit  is  for 
damages  already  suffered,  they  may  be  recovered  without  proof  of  neg- 
ligence. In  this  respect  the  rule  of  the  common  law  is  changed.  As 
regards  the  penalty,  the  person  complaining  may  ask  for  it  or  not,  as 
he  chooses. 

This,  to  our  minds,  is  clearly  the  meaning  of  the  statute.  As  regards 
the  recovery  of  damages,  it  dispenses  with  the  necessity  of  proof  of  neg- 
ligence, and,  as  it  is  a  part  of  the  general  law  of  the  land,  it  seems  to  us 
a  suit  brought  for  damages  upon  allegations  of  fact  bringing  the  case 
within  the  Act  would  invoke  its  application,  notwithstanding  the 
pleader  may  have  made  no  reference  to  the  Act.  If,  in  such  a  case,  the 
plaintiff  erroneously  concedes  that  the  facts  do  not  invoke  the  statute, 
and  that  he  must  recover  upon  some  other  principle  of  law,  and  the 
trial  court  follows  the  invited  error  and  renders  judgment  against  the 
plaintiff,  he  will  not  be  heard  to  complain.  But  if  the  trial  court  renders 
a  judgment  in  his  favor  which  is  responsive  to  the  pleadings  and  sup- 
ported by  the  evidence,  it  is  immaterial  whether  the  court  was  actuated 
by  the  wrong  reason  advanced  by  plaintiffs  or  gives  a  right  reason  not- 
withstanding the  erroneous  theory  so  advanced.  It  is  a  common  thing 
for  a  right  judgment  to  be  affirmed,  though  the  party  seeking  to  sus- 
tain it  urges  an  erroneous  theory,  and  the  trial  court,  in  giving  a  reason 
for  his  conclusion,  fell  into  a  like  error. 

To  put  it  another  way,  if  the  statute  did  not  exist,  but  its  substance 
as  it  now  stands  was  a  part  of  the  common  law,  the  plaintiffs'  judgment 
might  stand  here,  however  erroneous  the  reasons  upon  which  either  they 
or  the  trial  court  may  have  proceeded,  if  the  pleadings  and  the  facts 
sustained  it.  As  the  statute  but  substitutes  another  rule  for  the  common- 
law  rule,  the  case  is  not  different  from  the  one  supposed.  In  waiving 
the  application  of  the  statute  they  abandoned  no  part  of  their  pleadings 
except  the  prayer  for  the  penalty,  and  upon  another  trial,  upon  the 
pleadings  as  they  stand,  they  may,  without  proof  of  negligence,  recover 
judgment  for  their  damages  if  the  other  facts  should  justify  it. 

In  this  view  of  the  case  the  judgment  might  be  affirmed  but  for  the 
fact  that  the  statute  provides  for  a  specific  defense,  and  we  are  unable 
to  say  that,  in  preparing  the  case  for  appeal,  or  in  the  conduct  of  the 
case  below,  the  appellants  may  not  have  been  influenced  by  the  waiver 
of  plaintiffs  to  omit  the  facts  upon  that  point.  For  this  reason  the 
cause  is  remanded  for  another  trial.  In  view  of  this  order  it  is  neces- 
sary to  pass  upon  another  point. 

Appellant  contends  that,  under  the  statutory  proviso,  no  one  can  sua- 
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tain  the  action  who  has  allowed  the  grass  to  seed  upon  his  own  land, 
and  this  though  the  grass  thus  allowed  to  seed  was  communicated  by 
the  wrong  of  the  company. 

We  are  unable  to  concur  in  this  construction.  It  seems  to  us  the 
more  reasonable  view  of  the  matter  is  that  the  Ijcgislature  intended  to 
preclude  those  who  were  engaged  in  the  cultivation  of  Johnson  grass, 
or  who  allowed  it  to  go  to  seed  upon  their  land  when  brought  there  from 
other  causes  than  the  fault  of  the  company.  This  view  is  strengthened 
by  the  fact  that  the  cause  of  action  for  the  penalty  may  accrue  before 
the  noxious  seeds  are  communicated  to  the  land  of  the  contiguous  owner. 
So,  also,  may  he  sue  for  damages  immediately  upon  the  appearance  of 
the  grass  upon  his  land,  and  we  do  not  think  he  would  lose  his  cause  of 
action  by  thereafter  allowing  the  grass  thus  wrongfully  communicated 
to  go  to  seed.  The  statute  does  not  deprive  private  land-owners  of  the 
right  to  raise  Johnson  grass,  nor  impose  upon  those  growing  it  any 
higher  duty  than  that  imposed  by  the  common  law.  It  does  declare, 
however,  that  one  who  either  purposely  or  by  inaction  allows  it  to  seed 
upon  his  premises  can  not  recover  against  a  railway.  Indeed,  it  would 
seem  that  this  defense  would  be  as  effective  against  the  common-law 
action  as  against  one  brought  strictly  under  the  statute.  But  if  the 
owner,  not  wishing  to  raise  Johnson  grass,  finds  his  lands  set  with  it  by 
the  wrong  of  a  railway  company,  he  may  have  his  action  against  the 
company  for  the  decreased  value  of  his  land,  and  this  though  he  may 
conclude  that  it  is  cheaper  and  wiser  to  let  the  grass  grow  and  reap  it 
for  forage  than  to  undertake  its  eradication. 

For  the  reasons  given  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

ON  REHEARING. 

The  controlling  questions  in  this  case  were  certified  to  the  Supreme 
Court,  and  the  answers  are  conclusive  of  the  rights  of  appellees  under 
the  undisputed  facts.  (Railway  v.  Burns,  99  Texas,  154,  87  S.  W. 
Bep.,  1144.)  The  motion  for  rehearing  is  therefore  granted,  our  order 
remanding  the  cause  is  set  aside,  and  judgment  here  rendered  for  ap- 
pellant. 

Reversed  and  rendered. 

Note: — The  holding  of  the  Supreme  Court  is  shown  in  the  third 
head-note. 


Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  A.  S.  Vealb  & 

Company. 

Decided  April  8,   1905. 

1. — Ameiidment  to  Pleadings — ^Injury  to  Cattle — Hegliffenoe. 

VV)iere  in  an  action  for  damages  to  cattle  during  shipment  plaintiffs' 
original  petition  allied  negligence  in  that  the  cattle  were  detained  on  the 
cars  after  arrival  at  destination  for  24  hours  without  feed  or  water  before 
baing  unloaded,  an  amendment  alleging  that  the  damages  were  caused  by  the 
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cattle  having  been  unloaded  and  detained  for  24  hours  in  muddy  and  unsuit- 
able pens  without  feed  or  water,  did  not  set  up  a  new  cause  of  action  so  as  to 
let  ic  limitations. 

8. — Cattle  Shipment — ^Measure  of  Damagrea — ^DilTerenoe  In  Value. 

In  an  action  for  damages  to  cattle  during  shipment  resulting  from  their 
having  been  kept  in  muddy  pens  without  feed  and  water  after  their  arrival  at 
destination,  the  measure  of  damages,  in  the  absence  of  a  market  value  at  the 
place  of  destination,  was  the  diflference  between  the  actual  value  of  the  cattle 
in  their  condition  at  the  time  they  were  delivered  to  plaintiffs,  and  what  their 
actual  value  would  have  been  when  delivered  had  they  been  detained  and  held 
with  ordinary  care. 

3. — Same — Pens — ^Pleading  and  Proof. 

An  allegation  that  plaintiffs'  cattle  were  kept  in  unsuitable  pens  was  suffi- 
cient to  admit  proof  that  they  were  kept  in  a  muddy  inclosed  lane  about  a 
mile  long  and  300  yards  wide,  which  seems  to  have  been  but  an  extension  of 
what  was  generally  designated  as  the  pens. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  H.  CalhouiL 

Ed.  J.  Hamner  and  J.  W.  Terry,  for  appellant. — 1.  Where  the  orig- 
inal petition  seeks  damages  to  a  shipment  of  cattle  because  they  were  de- 
tained on  the  cars  after  arrival  at  their  destination  for  twenty-four 
hours,  without  feed  or  water,  before  being  unloaded ;  and,  more  than  two 
years  thereafter,  the  amended  pleading  seeks  damages  to  the  shipment 
of  cattle  because  thev  were  unloaded  and  detained  in  muddv  and  unsuit- 
able  pens,  such  amended  pleading  sets  up  a  new  cause  of  action,  founded 
on  a  separate  and  distinct  tort,  and  the  new  cause  of  action  is  barred  by 
the  statute  of  two  years'  limitation.  Lumber  Co.  v.  Water  Co.,  94  Texas, 
462,  and  cases  cited. 

2.  The  primary  measure  of  damages  to  a  shipment  of  cattle  is  the 
difference  between  their  market  value  at  the  time,  in  the  place  and  con- 
dition in  which  they  should  have  been  delivered,  and  their  market  value 
at  the  time,  in  the  place  and  condition  they  were  delivered.  If  said  cat- 
tle have  no  market  value  at  their  destination,  then  their  market  value 
at  the  nearest  place  to  their  destination  where  they  have  a  market  value, 
less  the  cost  of  transporting  them  to  such  place,  is  the  test  for  the  sec- 
ondary measure  of  damages.  And  not  until  it  has  been  shown  that  said 
cattle  have  no  market  value  can  intrinsic  value  be  resorted  to  as  a  mea- 
sure of  damages.  Railway  v.  Chittim,  40  S.  W.  Rep.,  24;  Railwav  v. 
Stanley,  89  Texas,  42;  Railway  v.  Williams,  31  S.  W.  Rep.,  558. 

3.  Damages  occurring  at  a  different  time  and  place,  and  occasioned 
by  a  different  cause  than  is  pleaded,  can  not  form  the  basis  of  a  recovery, 
and,  therefore,  evidence  of  such  damages  is  not  admissible.  Railway  v. 
Hennesey,  75  Texas,  157;  Railway  v.  Summers,  49  S.  W.  Rep.,  1107; 
Railway  v.  Chittim,  40  S.  W.  Rep.,  24;  Railway  v.  Herring,  36  S.  W. 
Rep.,  130;  Telegraph  Co.  v.  Henry,  87  Texas,  167;  Wallace  v.  Bogel,  62 
Texas,  638. 

D.  0.  Hunt,  for  appellee. — Appellees  having  sued  appellants  for 
damage  caused  them  by  breach  of  contract  for  the  transportation  of  one 
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certain  lot  of  cattle,  and  also  damages  for  retaining  possession  of  said 
cattle  on  board  its  cars,  an  amendment  claiming  no  additional  element 
of  damage,  but  simply  alleging  that  said  cattle  were  retained  on  board 
the  cars  and  in  the  pens  of  appellants,  states  no  new  cause  of  action.  47 
S.  W.  Eep.,  54;  42  S.  W.  Eep.,  241;  41  S.  W.  Rep.,  123 ;  40  S.  W.  Rep., 
1043;  40  S.  W.  Rep.,  1060;  68  Texas,  370;  63  Texas,  529. 

CONNER,  Chief  Justice. — The  appellee  company  was  the  owner 
and  shipper  of  1,180  head  of  cattle,  or  two  train  loads,  from  Albany, 
Texas,  to  Ochelata,  Indian  Territory.  The  shipment  was  made  from 
Albany  over  the  Texas  Central  Railroad  to  Dublin,  Texas,  thence  over 
the  Fort  Worth  &  Rio  Grande  Railway  to  Port  Worth,  Texas,  thence 
over  the  Gulf,  Colorado  &  Santa  Fe  Railway  to  its  connection  with  the 
appellant  railway  company,  whence  the  latter  transported  said  cattle  to 
Ochelata.  Appellees  sued,  alleging  the  execution  of  a  contract  with  the 
Texas  Central  Railroad  Company  at  Albany  of  a  rate  of  $57.50  per  car 
for  the  shipment.  It  was  further  alleged  that,  upon  the  arrival  of  the 
cattle  at  Ochelata,  the  appellant  company  refused  to  deliver  the  cattle 
to  appellees  until  an  additional  freight  of  $7.25  per  car  for  the  thirty- 
three  cars  used  in  the  shipment  was  paid;  that  appellees,  at  the  incep- 
tion of  the  shipment,  had  paid  the  Texas  Central  Railroad  Company  the 
full  amount  of  freight  as  then  contracted  for,  and  was  unprepared  to 
make  immediate  payment  of  the  additional  freight  demanded  by  appel- 
lant ;  that,  until  appellees  could  do  so,  and  did  do  so,  appellant  retained 
possession  of  said  cattle  at  Ochelata,  in  muddy  pens,  without  feed  and 
water,  whereby  they  were  greatly  damaged.  The  trial  resulted  in  a 
judgment  in  favor  of  the  Fort  Worth  &  Rio  Grande  Railway  Company 
and  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  but  against 
the  Texas  Central  Railroad  Company  for  the  additional  freight  de- 
manded by  appellant,  to  wit,  the  sum  of  $239.25,  with  six  percent  per 
annum  from  May  5,  1902,  and  against  the  appellant  company  for  a  total 
damage  of  $1,500  done  said  cattle.  From  this  judgment  the  appellant 
company  alone  appeals. 

Appellees,  in  their  original  petition,  which  was  filed  on  June  24,  1903, 
in  alleging  their  damages  at  Ochelata,  averred,  in  substance,  that  said 
cattle  were  detained  on  the  cars  after  their  arrival  at  that  place  for 
twenty-four  hours,  without  fee^  or  water,  before  being  unloaded,  and 
hence  damaged  as  alleged.  The  trial  was  had,  however,  upon  an 
amended  petition  filed  by  appellees  on  the  8th  day  of  August,  1904,  in 
which  the  damages  to  the  cattle  at  Ochelata  were  alleged,  in  substance, 
to  have  been  caused  by  having  been  unloaded  and  detained  by  the  ap- 
pellant in  muddy  and  unsuitable  pens,  without  feed  and  water,  as  a  re- 
sult of  which  the  damages  alleged  were  sustained. 

Appellant  first  insists,  under  appropriate  assignments  of  error,  that 
the  amended  petition  sets  up  a  new  cause  of  action  which  was  barred  by 
the  two  years'  statute  of  limitations,  and  that  hence  its  special  excep- 
tion so  urging  should  have  been  sustained,  and  that  its  special  charge 
so  instructing  the  jury  should  have  been  given  by  the  court.  The  court, 
in  its  submission  of  the  cause,  proceeded  upon  the  theory,  as  the  evi- 
dence established,  that  the  appellant  company  was  not  bound  by  the 
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contract  of  the  Texas  Central  Bailroad  Company  for  the  through  freight 
rate,  but  was  authorized  to  detain  appellee's  cattle  until  the  additional 
sum  demanded  by  it  had  been  paid,  but  instructed  the  jury,  in  effect, 
that  the  duty  of  appellant  was  to  provide  suitable  pens,  and  to  exercise 
ordinary  care  while  detaining  appellee's  cattle.  We  think  the  gravamen 
of  appellees'  cause  of  action,  as  presented  in  the  evidence  and  in  both 
the  original  and  amended  petitions,  was  a  want  of  due  care  while  de- 
taining appellees'  cattle  at  Ochelata.  If  so,  the  fact  that  they  were  de- 
tained in  appellant's  pens,  rather  than  in  the  cars  in  which  the  ship- 
ment was  made,  is  immaterial.  Negligence  in  failing  to  exercise  due 
care  in  either  instance  constitutes  the  material  matter.  The  fact  that, 
in  the  amended  petition,  it  was  averred,  in  addition  to  the  allegations 
of  the  original  petition,  that  the  pens  were  muddy,  which  also  resulted 
in  injuries,  amounts,  in  our  judgment,  but  to  an  amplification  of  the 
cause  of  action  as  originally  made,  and  not  to  a  new  cause  of  action  as 
appellant  contends.  (See  Railway  Co.  v.  Irvine,  64  Texas,  523;  Scoby 
v.  Sweat,  28  Texas,  729 ;  Bremond  v.  Johnson,  1  Texas  Civ.  App.,  325 ; 
Tynberg  v.  Cohen,  32  S.  W.  Rep.,  158;  Railway  Co.  v.  Partin,  33  Texas 
Civ.  App.,  173,  76  S.  W.  Rep.,  237,  and  authorities  therein  cited.)  We 
therefore  think  the  court  properly  overruled  said  exceptions  and  refused 
said  charge.  Appellant's  first,  second,  third  and  fourth  assignments  of 
error  are  hence  overruled. 

Other  questions  need  very  brief  notice  The  argument  of  counsel 
complained  of  in  the  fifth  assignment  is  in  substantial  respects  similar 
to  that  passed  upon  by  us  in  the  case  of  Texas  Central  Railroad  Com- 
pany v.  O'Loughlin  (12  Texas  Ct.  Rep.,  102),  and  held  not  to  consti- 
tute reversible  error.  A  writ  of  error  was  refused  by  the  Supreme  Court 
in  that  case;  and,  without  wishing  to  be  understood  as  in  all  respects 
approving  the  argument,  we  nevertheless,  under  the  authority  of  the 
O'Loughlin  case,  and  under  the  circumstances  of  this  case  and  the  court's 
charge  to  disregard  the  argument,  overrule  said  fifth  assignment. 

We  find  no  reversible  error  in  the  court's  rulings  in  the  admission  of 
evidence.  The  evidence  of  a  want  of  a  market  for  cattle,  and  of  their 
actual  value  at  Ochelata,  to  which  objection  is  made  in  the  tenth  as- 
signment, was  on  the  part  of  witnesses  who  qualified  themselves  to  tes- 
tify thereto.  In  the  absence  of  a  market  at  said  place,  to  which  fact 
one  or  more  of  the  witnesses  testified,  the  actual  value  was  the  test,  and 
not  necessarily  the  value  in  the  market  at  .the  nearest  place  having  a 
market  for  such  cattle,  less  the  cost  of  transportation.  The  market 
price  at  such  place,  less  cost  of  transportation,  would  be  admissible  as  a 
circumstance  to  be  considered,  with  other  evidence,  in  determining  the 
actual  value  at  destination,  but  it  is  not  the  test.  In  the  absence  of 
market  price  at  Ochelata,  the  true  measure  of  damage  was  as  given  by 
the  court,  viz.,  "the  difference,  if  any,  between  the  actual  value  of  said 
cattle  in  their  condition  at  the  time  they  w-ere  delivered  to  the  plaintiffs, 
and  what  their  actual  value  would  have  been  when  so  delivered  to  the 
plaintiffs  had  they  been  detained  and  held  with  ordinary  care." 

It  was  shown  that,  from  the  stock  pens  into  which  appellee's  cattle 
were  unloaded,  an  enclosed  lane  extended  about  one  mile  to  the  line  of 
the  Osage  Nation.  This  lane  was  called  the  quarantine  lane,  because 
the  pens  and  lane  were  in  the  Cherokee  Xation,  where  cattle  were  sub- 
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ject  to  quarantine  regulations,  whereas  the  Osage  Nation  was  not,  and 
by  driving  cattle  from  the  pens  through  the  lane  such  regulations  were 
avoided.  This  lane  was  from  one  to  three  hundred  yards  wide,  and  in 
very  bad  condition.  The  evidence  tends  to  show  that,  by  the  direction 
of  appellant's  agents  appellees'  cattle  were  held  in  said  lane  for  several 
hours,  and  were  thereby  damaged.  Objection  was  made  to  this  evidence 
on  the  ground  that  the  petition  contained  no  such  allegations.  No  such 
averments  were  specifically  made,  but,  we  think,  were  sufficiently  com- 
prehended within  the  general  allegations  relating  to  the  pens  and  their 
condition.  A  pen,  in  the  sense  under  consideration,  is  but  an  enclosure 
of  greater  or  less  dimensions,  and  with  no  requisite  form.  The  lane  was 
enclosed — it  seems  to  have  been  but  an  extension  of  what  was  generally 
designated  as  the  pens — and  we  think  the  court's  ruling  correct. 

We  think  the  evidence  sustains  the  verdict  to  the  effect  that  appel- 
lant was  negligent,  as  alleged,  and  that  appellees'  cattle  were  damaged 
in  the  amount  of  the  verdict.  The  evidence  also  establishes  the  mate- 
rial averments  of  appellees'  petition  that  relate  to  appellant  in  other 
particulars,  and  the  motion  for  new  trial  was  therefore  properly  over- 
ruled. 

Complaint  is  made  that  the  judgment  is  so  framed  as  to  adjudge  the 
costs  of  the  Fort  Worth  &  Bio  Grande  and  the  Gulf,  Colorado  &  Santa 
Fe  Eailway  Companies  against  the  appellant.  It  is  not  very  clear  that 
it  was  so  intended,  but,  to  remove  all  liability  of  misconstruction  on  the 
question,  the  judgment  below  will  be  so  reformed  as  that  the  companies 
in  whose  favor  the  judgment  was  rendered  shall-  recover  all  costs  by  them 
incurred  of  and  from  appellees.  In  all  other  respects  the  judgment  be- 
low will  be  affirmed. 

Affirrned, 

Writ  of  error  refused. 


W.  V.  Bingham,  Administrator,  et  al.  v.  J.  Matihews. 

Decided  April  8,  1905. 

1. — ^Taz  Buit-^ltatlon — ^Unknown  Owner — Kotloe  by  PoMetsion. 

Where  the  owner  of  land  is  in  the  actual  occupation  thereof,  through 
agents  or  tenants,  and  his  title  is  of  record,  the  State  and  its  oflficers  are  charge- 
able with  knowledge  of  such  possession  and  title,  and  can  not,  by  a  suit  for 
delinquent  taxes  against  an  unknown  owner,  with  citation  by  publication  only, 
deprive  the  owner  of  title. 

2. — Same — Void  Judgment. 

The  judgment  and  sale  had  thereunder  in  such  case,  in  a  suit  brought 
under  the  aSa  of  1897,  page  132,  were  void  and  ineffectual  to  pass  the  owner's 
title,  and  the  judgment  was  subject  to  collateral  attack  in  an  action  of  tres- 
pass to  try  title. 

Appeal  from  the  District  Court  of  Young.    Tried  below  before  Hon. 
A.  H.  Carrigan. 

C.  W.  Johnson  and  Thos.  D.  Sporer,  for  appellants. 
R,  F,  Arnold^  for  appellee. 
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MACK,  Special  Associate  Justice. — The  appellee,  J.'  Matthews, 
joined  by  others,  brought  an  action  in  trespass  to  try  title  to  recover 
three  tracts  of  land  in  Young  County  against  the  appellants,  W.  V. 
Bingham,  administrator  of  the  estate  of  J.  M.  Cole,  deceased,  Mrs.  Mary 
Cole  and  Anna  Cole,  surviving  widow  and  minor  child,  respectively,  of 
the  deceased,  and  others  not  interested  in  this  appeal.  The  appellants — 
defendants  below — the  minor  child  appearing  by  her  guardian  ad  litem, 
answered  by  plea  of  not  guilty,  and  by  special  answer  setting  up  the  in- 
validity of  certain  judgments  in  tax  foreclosure  suit,  and  subsequent  pro- 
ceedings therein  affecting  the  land  in  controversy,  through  which  appel- 
lee deraigned  title,  as  well  as  a  tender  made  by  the  admiuistraior  of 
Cole  to  appellee  of  double  the  amount  of  money  paid  by  the  latter  to 
redeem  the  lands  acquired  by  him  in  the  tax  foreclosure  proceedings. 
It  was  alleged  that  this  tender  was  made  within  the  statutory  two  years, 
refused  by  appellee,  and  that  appellee  was  estopped  from  asserting  title 
by  reason  of  other  facts,  which  latter  pleading  is  immaterial  in  view  of 
the  disposition  made  of  this  appeal.  A  nonjury  trial  resulted  in  judg- 
ment for  the  appellee  for  the  title  and  possession  of  the  land  in  contro- 
versy, from  which  judgment  appellants  prosecute  this  appeal. 

From  the  statement  of  facts  prepared  by  the  trial  judge  we  conclude 
that  the  three  tracts  of  land  in  controversy,  aggregating  369  acres,  were 
rendered  for  taxes  by  the  owner,  J.  M.  Cole,  in  1896  and  1897,  he  being 
a  resident  of  Jack  County.  In  November,  1896,  Cole  sold  the  lands  to 
Wade  Bennett,  who  lived  in  Dallas  County,  and  the  latter  reconveyed  to 
Cole,  the  deed  of  reconveyance  having  been  filed  for  record  in  Young 
County  June  25,  1898.  Bennett  was  unknown  to  the  tax  assessor  of 
Young  County,  having  made  but  two  short  visits  to  Jack  County. 

The  lands  became  delinquent  for  taxes  for  the  year  1898,  being  on 
the  unrendered  rolls  in  the  name  of  an  unknown  owner.  Cole  married 
the  appellant,  Mrs.  Mary  Cole,  in  1898,  Anna  Cole,  the  minor  appellant, 
being  the  sole  issue  of  such  marriage.  Cole  died  in  February,  1899, 
leaving  his  surviving  widow  and.  the  said  child.  At  the  time  of  his 
death  he  was  a  resident  of  Jack  County,  and  conducted  a  gin  there,  but 
he  was  well  known  to  all  business  men  in  Young  County,  where  he  owned 
a  pasture.  The  appellant,  W.  V.  Bingham,  is  the  administrator  of  the 
estate  of  decedent. 

In  the  summer  of  1899  the  county  attorney  of  Young  County  filed 
suits  returnable  to  the  August  term,  1899,  of  the  District  Court  of 
Young'  County,  for  foreclosure  of  tax  liens  on  the  lands  in  controversy 
against  "an  unknown  owner."  These  suits  were  prosecuted  to  judg- 
ment, service  of  citation  being  had  by  publication  against  the  unknown 
owner,  and  judgment  by  default  rendered  at  the  February  term,  1900, 
subsequent  to  which  orders  of  sale  were  duly  issued  and  executed,  eventu- 
ating in  the  sale  of  the  lands  to  the  appellee,  Matthews,  for  the  total 
sum  of  $84.  No  question  is  made  of  the  regularity  of  the  tax  foreclosure 
proceedings.  Two  sons  of  Mrs.  Cole,  by  her  first  husband,  were  in  pos- 
session of  the  lands  in  1899,  making  a  crop  on  the  100-acre  farm  em- 
braced within  these  lands,  living  on  the  lands  while  at  work.  Appellee 
lived  three  miles  from  the  lands  in  controversy,  having  lived  there  for 
a  number  of  years,  and  was  enga^d  in  business  at  Finis,  in  Jack 
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County,  while  the  decedent  operated  a  gin  at  that  place  a  few  miles 
from  the  lands. 

We  have  found  it  necessary  to  dispose  of  but  one  question  on  this  ap- 
peal, whether,  where  the  owner  of  land  is  in  the  actual  occupation 
thereof,  through  agents  or  tenants,  and  where  his  title  is  of  record  the 
State  and  its  officers  are  chargeable  with  knowledge  of  such  possession 
and  title,  and  can,  by  a  suit  for  delinquent  taxes  against  an  unknown 
owner,  and  without  actual  notice  to  the  real  owner,  deprive  the  latter 
of  title. 

On  the  trial,  appellants  objected  to  the  introduction  in  evidence,  as 
the  sole  constituent  of  title  by  appellee,  of  the  judgments  by  default 
in  the  tax  lien  foreclosure  suits,  insisting  that,  insofar  as  they  are  con- 
cerned, these  judgments  are  void.  This  objection  being  overruled,  er- 
ror is  here  assigned,  to  which  appellee  responds  that,  under  Sayles'  Stat- 
utes (1897),  article  5232  o.  Act  Twenty-fifth  Legislature,  1897,  page 
132,  section  15,  the  judgments  are  valid,  and  the  attack  now  made 
thereon  by  appellants  amounts  to  a  collateral  attack.  With  this  con- 
tention we  do  not  agree,  and  accordingly  hold  that  the  objections  to  the 
introduction  of  these  judgments  in  evidence  were  well  taken,  and  should 
have  been  sustained  by  the  trial  judge.  (Hollywood  v.  Wellhausen,  68 
S.  W.  Rep.,  329 ;  Green  v.  Robertson,  30  Texas  Civ.  App.,  236,  70  S.  W. 
Rep.,  345.) 

Being  clearly  of  the  -opinion  that,  under  the  Act  of  the  Twenty-fifth 
Legislature,  1897,  page  132,  relating  to  the  foreclosure  of  liens  for  de- 
linquent taxes  on  lands,  a  judgment  by  default  rendered  against  an  un- 
known owner  of  lands,  which  are  in  the  possession  of  the  owner  or  his 
tenants,  and  where,  his  title  being  of  record,  the  State,  through  her 
proper  officers,  by  the  exercise  of  ordinary  diligence,  could  have  ascer- 
tained the  real  owner  and  made  him  a  party  to  the  foreclosure  suit,  is 
absolutely  void  and  ineffectual  to  divest  the  true  owner  of  title,  we  con- 
clude that  the  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Conner,  Chief  Justice,  and  Stephens,  Associate  Justice,  being  dis- 
qualified, and  such  disqualification  being  certified  to  the  Governor,  C. 
K.  Bell  and  Theodore  Mack  were  appointed  Special  Chief  Justice  and 
Associate  Justice,  respectively. 


Julia  C.  Harle  et  al.  v.  Texas  Southern  Railway. 

Decided  April  8,   1005. 

1. — ^Praotlce— Sustaining  Xlzceptions  bnt  Admitting  Evidence — Harmless  Error. 

Error  of  the  court  in  sustaining  exceptions  to  certain  parts  of  defendant's 
answer  became  immaterial  where,  on  the  trial,  evidence  was  admitted  on  all 
the  matters  pertaining  to  defendant's  rights. 

2. — ^Xarried  Woman — Separate  Property — ^Purchase  of  Railroad. 

Where  the  consideration  for  a  purchase  of  the  property  and  franchises  of 
H  railroad  corporation  at  receiver's  sale  was  paid  out  of  the  separate  fund9 
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of  a  married  woman  and  the  deed  was  taken  in  the  name  of  a  third  party 
who  bid  it  in  for  her  use  and  benefit,  she  became  thereby  vested  with  the 
absolute  title,  which  could  be  divested  only  by  written  transfer  duly  acknowl- 
edged by  her,  or  by  estoppel  or  limitation. 


8. — Same — Conveyanoe  with  Notice — ^Deed  only  a  Xortgragre. 

Where  such  third  party,  vested  with  the  legal  title,  conveyed  the  property 
to  K.,  who  was  acting  for  a  bank,  to  secure  a  loan  by  it  to  the  married  woman 
and  her  husband,  and  after  a  new  corporation  was  organized  to  operate  the 
road  K.  conveyed  the  property  to  such  new  corporation,  which  had  notice  of 
the  wife's  rights,  her  title  did  not  pass,  the  deed  to  K.  being  intended  only  as 
a  security  and  conferring  on  him  no  power  to  convey. 

4. — Same — ^Wife  Accepting  Shares  of  Stock — ^Estoppel. 

The  new  corporation  issued  certificates  of  stock  to  certain  parties,  among 
them  the  wife,  who  endorsed  in  blank  those  issued  to  her  and  they  were 
hypothecated  by  her  husband,  part  of  them  being  placed  with  K.  to  secure  the 
debt  due  the  bank,  in  lieu  of  the  deed  to  K.  The  husband  voted  and  controlled 
the' wife's  stock  in  the  directors'  meetings,  none  of  which  she  attended.  Held, 
that  the  wife's  title  did  not  pass  to  the  new  corporation,  she  swearing  that 
she  never  consented  to  the  sale  of  her  interest  in  the  property,  and  the  deed 
executed  by  K.  to  the  new  corporation  remaining  in  her  possession  undeliv- 
ered, though  the  directors'  minutes  recited  that  it  was  accepted. 

5. — Same — ^Estoppel  of  Married  Woman — Pleading. 

A  married  woman  is  not  estopped  by  the  acts  and  representations  of  her 
husband,  nor  by  her  own  conduct  unless  she  is  guilty  of  some  act  of  fraud, 
and  an  estoppel,  to  be  available,  must  be  pleaded  by  the  party  claiming  the 
benefit  thereof. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before  Hon. 
R.  B.  Levy. 

T,  P.  Young  and  Chas.  E.  Carter,  for  appellants. — 1.  Julia  C.  Harle 
having  bought  with  her  separate  funds  under  the  receiver's  sale,  the 
property  in  controversy,  and  had  title  vested  in  trustee  for  her  use  and 
benefit,  was  the  true  owner  of  the  property  as  between  her  and  the 
Texas  Southern  Bailway  Company,  and  the  last  named  company  being 
a  new  corporation  and  a  reorganization  of  the  old,  could  not  acquire 
her  title,  unless  it  purchased  same,  and  received  conveyance  therefor 
executed  in  accordance  with  law.  Thayer  v.  Wathem,  44  S.  W.  Rep., 
906;  Carothers  v.  Alexander,  12  S.  W.  Rep.,  4;  Dawson  v.  McLeary, 
29  S.  W.  Rep.,  1044;  Sulphur  Springs  &  Mt.  P.  R.  R.  Co.  v.  St.  L.  A. 
&  T.  R.  R.  Co.,  22  S.  W.  Rep.,  107. 

Mrs.  Harle  being  a  married  woman  could  not  convey  her  separate 
property  except  by  deed  joined  by  her  husband.  Rev.  Stats.,  arts.  4310, 
4313;  Berry  v.  Donley,  26  Texas,  737;  Smith  v.  Elliott,  39  Texas, 
201 ;  Fitzgerald  v.  Turner,  43  Texas,  79 ;  Stone  v.  Sledge,  26  S.  W.  Rep., 
1068;  Railway  Co.  v.  Durrett,  75  Texas,  48;  Railway  Co.  v.  Donahoo, 
59  Texas,  128;  Texas  Trunk  Railway  Co.  v.  Hall,  24  S.  W.  Rep.,  324; 
Stephens  v.  Shaw,  4  S.  W.  Rep.,  458. 

2.  A  deed  absolute  in  form,  deposited  only  as  a  security  for  the 
payment  of  a  debt,  is  in  legal  effect  a  mortgage,  and  can  not  be  regarded 
as  a  valid  deed  of  transfer  in  a  chain  of  title.  National  Bank  of  Texas 
V.  Lovenberg,  63  Texas,  509;  Kennard  v.  Mabry,  78  Texas,  156;  Grey 
V.  Shelby,  83  Texas,  408. 
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3.  Where  a  railroad  is  sold  by  a  special  commissioner  at  public 
auction  under  a  decree  of  District  Court,  foreclosing  liens  on  same 
and  said  sale  is  duly  confirmed,  the  purchaser  acquires  the  franchises 
and  corporate  property,  and  all  of  the  rights  of  the  sold  out  company; 
and  a  new  company  incorporated  and  organized  to  acquire  such  fran- 
chise and  rights  and  property,  must  have  a  deed  from  such  purchasers 
and  the  old  company.  Eev.  Stats.,  arts.  4549,  4550 ;  Thayer  v.  Wathem, 
44  S.  W.  Rep.,  910;  Carothers  v.  Alexander,  74  Texas,  309;  McLeary 
V.  Dawson,  87  Texas,  524 ;  Atkins  v.  Gamble,  10  Am.  Rep.,  282 ;  People 
V.  Refinery  Co.,  18  Am.  St.  Rep.,  843,  S.  C,  121  N.  Y.,  682. 

Scott,  Jones  &  Gardner,  for  appellee. — The  purchaser  of  a  railroad, 
together  with  all  of  its  property,  rights,  privileges  and  franchises,  at 
foreclosure  sale  does  not  acquire  such  title  to  the  specific  pieces  of 
property  owned  by  the  corporation  as  makes  it  necessary  for  such  pur- 
chaser to  convey  said  property  by  deed,  such  purchaser  only  acquiring 
and  becoming  ^^the  owner  of  said  charter  and  corporators  under  the 
same,  and  vested  with  all  the  powers,  rights,  privileges  and  benefits 
thereof,  in  the  same  manner  and  to  the  same  extent  as  if  they  were 
the  original  corporators  of  said  company."  Arts.  4549,  4550,  Rev. 
Stats. ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Crawford  &  Morris,  67  Texas,  700 ; 
C.  &  M.  R.  R.  V.  Morris  &  Crawford,  68  Texas,  59;  Acres  v.  Moyne, 
59  Texas,  623;  Houston  &  T.  C.  Ry.  Co.  v.  Shirley,  54  Texas,  138. 

RAINEY,  Chief  Justice. — The  appellee  sued  Mrs.  Julia  C.  Harle 
and  husband,  J.  W.  Harle,  and  Geo.  W.  Parrott,  alleging  that  it  is  the 
owner  of  a  line  of  railroad  from  Marshall,  in  Harrison  County,  Texas, 
to  Winsboro,  Texas,  and  owns  and  is  in  possession  of  the  right  of  way, 
together  with  all  the  improvements,  buildings,  superstructures,  ties, 
bridges,  rails,  viaducts,  etc.,  and  is  the  owner  of  certain  franchises, 
rights  and  privileges  by  authority  of  its  charter  of  incorporation  ex- 
tending through  Lamar  to  and  including  Jefferson  and  certain  inter- 
vening counties.  That  it  owns  and  is  in  possession  of  and  is  using 
certain  terminal  properties  and  facilities  in  the  towns  of  Winnsboro, 
Gilmer,  Harleton  and  Marshall,  including  car  houses,  engine  houses, 
shops,  warehouses,  station  houses,  water  stations,  depots  and  depot 
grounds.  That  defendants  are  claiming  some  right,  title  or  interest  in 
that  part  of  the  said  property  being  located  in  the  city  of  Marshall, 
Harrison  County,  including  the  side  and  spur  tracks  and  grounds  at 
the  present  depot  of  the  plaintiflE  in  Marshall,  and  also  the  line  of  rail- 
road from  Marshall  to  Montvale  Springs  in  said  Harrison  County, 
Texas.  That  said  claim  is  a  cloud  upon  plaintiff's  title,  and  plaintiff 
prays  for  judgment  removing  said  cloud. 

Defendants  answered  that  they  disclaimed  all  title  to  all  of  the  prop- 
erty sued  for  by  appellee  save  and  except  that  part  of  the  railroad 
and  right  of  way,  equipment  and  appurtenances  situated  in  Harrison 
County,  Texas,  and  being  the  line  of  road,  etc.,  from  Marshall  to 
Montvale  Springs  in  said  county,  and  described  as  follows:  "The  rail- 
road extending  northwest  from  Marshall  to  Montvale  Springs,  in  Har- 
rison County,  Texas,  said  road  lying  in  Harrison  County,  and  now  being 
operated  under  the  name  of  the  Texas  Southern  Railway  Company, 
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including  the  right  of  way(  roadbed,  side  tracks,  depot  grounds,  depot 
buildings,  warehouses,  franchises,  iron,  superstructures,  all  bridges,  cul- 
verts and  appurtenances,  all  of  which  property  is  situated  in  the  said 
county  of  Harrison."  Defendants  claimed  title  to  said  above  described 
property  as  being  the  separate  property  of  Mrs.  Harle,  and  plead  a 
general  denial  and  not  guilty.  That  same  was  bought  for 
her  at  receiver's  sale  and  paid  for  with  her  separate  funds, 
and  she  prayed  for  affirmative  relief.  The  defendants  further 
averred  that  the  property  claimed  by  them  had  been  placed  in 
the  hands  of  a  receiver,  it  then  being  owned  and  operated  by  the  Paris, 
Marshall  &  Sabine  Pass  Bailway  Company;  that  it  had  been  sold 
by  order  of  court,  etc.,  and  Mrs.  Harle  was  the  purchaser,  and  that 
title  vested  in  her  by  reason  of  said  sale. 

Plaintiff  then  filed  demurrers  attacking  defendant's  plea  of  absolute 
ownership  to  the  property  claimed,  which  demurrers  were  sustained. 
After  hearing  the  evidence  the  court  instructed  the  jury  to  return  a 
verdict  for  plaintiff. 

Appellants  assign  as  error  the  action  of  the  court  in  sustaining 
the  special  demurrer  to  that  portion  of  the  answer  claiming  title 
to  a  certain  portion  of  the  railroad  under  a  decree  of  the  court  in  the 
receivership  proceedings.  This  assignment  is  well  taken,  but  the  court's 
action  became  immaterial,  as  upon  the  trial  evidence  was  admitted  on 
all  the  matters  pertaining  to  defendants'  rights. 

The  court  erred  in  instructing  a  verdict  for  plaintiff,  and  this  is 
complained  of.  The  record  shows  the  following:  "It  was  proven  and 
admitted  by  both  the  plaintiff  and  defendants  in  open  court  that  all  of 
the  property,  corporate  rights,  franchises  and  privileges  of  the  Paris, 
Marahall  &  Sabine  Pass  Bailway  Company  were  duly  placed  in  the  hands 
of  J.  W.  Harle,  as  receiver,  by  an  order  of  the  District  Court  of  Har- 
rison County,  Texas,  in  the  suit  of  the  First  National  Bank  v.  Paris, 
Marshall  &  Sabine  Pass  Bailway  Company,  No.  7832  on  the  docket 
of  said  court;  that  on  proper  application  the  said  court  ordered  all  of  the 
property  to  be  sold  under  judgment,  duly  entered,  foreclosing  the  mort- 
gage in  favor  of  the  Central  Trust  Company,  and  appointed  Amory  B. 
Starr,  special  master  commissioner  to  sell  said  property  in  accordance 
with  said  order;  that  the  said  property  was  regularly  sold  by  said 
master  commissioner  on  the  4th  day  of  October,  1892,  the  property 
sold  being  fully  described  in  the  deed  executed  by  Amory  E.  Starr, 
special  master  commissioner,  to  George  W.  Parrott.  That  at  the  said 
sale  the  property  was  bid  in  by  George  W.  Parrott,  of  Atlanta,  Georgia, 
for  $16,000.  that  on  the  5th  day  of  October,  1892,  the  said  District 
Court  approved  the  said  sale,  and  ordered  the  said  special  master  commis- 
sioner to  convey  the  same  to  George  W.  Parrott;  that  all  of  the  pro- 
ceedings and  orders  in  said  cause  No.  7832  of  First  National  Bank  v. 
Paris,  Marshall  &  Sabine  Pass  Bailway  Company,  were  regular  and  in 
due  form,  and  that  the  plaintiff  and  defendants  in  this  suit  rely  upon 
the  said  order  and  sale  as  the  source  of  the  respective  titles  claimed  bv 
them." 

There  was  testimony  that  the  consideration  for  the  property  so  sold 
by  decree  of  the  court  was  paid  out  of  the  separate  funds  of  Mrs.  Julia 
C,  Harle,  wife  of  J.  W.  Harle,  and  that  the  deed  made  to  said  Parrott 
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was  for  the  use  and  benefit  of  Mrs.  Harle.  If  this  testimony  be  true, 
Mrs.  Harle  became  vested  with  the  absolute  title  to  the  property,  and 
the  only  way  to  divest  her  of  the  title  was  by  written  transfer  duly  ac- 
knowledged by  her,  or  by  estoppel  or  limitation.  Thayer  v.  Wathen, 
17  Texas  Civ.  App.,  382,  44  S.  W.  Rep.,  906,  and  authorities  there 
cited.  Whether  or  not  the  property  was  purchased  with  Mrs.  Harle's 
separate  funds  was  a  question  that  should  have  been  submitted  to  the 
jury  for  their  determination.  There  is  testimony  that  out  of  the  con- 
sideration paid  for  said  property  at  the  sale  under  the  decree,  $4,000 
was  borrowed  from  the  First  National  Bank  of  Marshall  by  the  Harles, 
and  to  secure  same  J.  W.  Harle  requested  Parrott  to  execute-  a  deed 
to  E.  Key,  who  was  connected  with  the  bank.  A  quitclaim  deed  was 
executed  in  compliance  therewith,  and  Key  held  the  said  deed  only  as 
security  for  said  sum.  After  the  sale  by  order  of  court  said  road  was 
operated  under  the  name  of  Paris,  Marshall  ft  Sabine  Pass  Railway 
Company  until  some  time  in  1897,  when  the  Texas  Southern  Railway 
Company  was  chartered  for  the  purpose  of  acquiring  the  rights  of  the 
Paris,  Marshall  &  Sabine  Pass  Railway  Company  and  operating  said 
road  under  the  name  of  the  Texas  Southern  Railway  Company.  The 
Texas  Southern  Railway  Company  was  organized  March  16,  1897,  J.  W. 
Harle  being  present  as  one  of  the  stockholders.  Directors  were  elected. 
On  May  21,  1897,  E.  Key  executed  a  deed  to  the  Texas  Southern 
Railway  Company  conveying  the  said  property  to  it.  The  minutes  of 
a  meeting  of  the  board  of  directors  of  the  Texas  Southern  Railway 
Company,  held  May  24,  1897,  recites  that  the  deed  from  Key  was 
accepted.  J.  W.  and  Julia  C.  Harle  both  testified  that  said  deed  was 
never  delivered,  but  remained  in  the  possession  of  Mrs.  Harle.  The 
Texas  Southern  Railway  Company,  upon  its  organization,  executed  its 
certificates  of  stock  to  certain  parties,  among  whom  was  Mrs.  Harle, 
and  to  her  they  issued  150  shares  of  the  value  of  $100  each.  The 
certificates  issued  to  Mrs.  Harle  were  endorsed  in  blank  by  her  and  were 
hypothecated  by  her  husband,  J.  W.  Harle,  part  of  them  being  placed 
with  E.  Key  to  secure  the  said  $4,000  indebtedness  to  the  bank  in- 
stead of  the  deed  from  Parrott  to  Key.  J.  W.  Harle,  by  verbal  au- 
thority of  Julia  C.  Harle,  controlled  and  voted  her  stock  in  the  di- 
rectors* meetings.  Mrs.  Harle  never  attended  the  meetings,  and  sho 
swears  she  never  consented  to  the  sale  of  her  interest  in  said  property. 
In  1897  the  Texas  Southern  Railway  Company  took  possession  of  said 
property  and  operated  it  until  the  trial  of  this  case. 

The  deed  from  Parrott  to  Key  was  only  intended  as  a  mortgage  to 
secure  the  debt  due  the  bank,  of  which  the  Texas  Southern  Railway 
Company  had  notice,  and  if  the  property  sold  under  the  decree  of  the 
court  was  paid  for  with  the  separate  funds  of  Mrs.  Harle,  then  there 
was  no  power  in  E.  Key  to  convey  her  interest  to  the  Texas  Southern 
Railway  Company.  Under  the  statute  only  the  purchasers  can  organize 
and  operate  under  the  original  charter.  If  a  new  organization  is  formed 
by  those  not  purchasers,  such  must  become  the  owners  by  transfer 
or  lease  from  the  purchasers  before  they  can  legally  manage  and  control. 
The  evidence  fails  to  show  that  Mrs.  Harle  ever  conveyed  her  title 
in  the  manner  prescribed  by  law  for  conveyance  by  married  women. 

But  it  is  insisted  that  she  is  estopped  by  her  acts  from  asserting 
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title.  Plaintiff  did  not  plead  estoppel  as  against  Mrs.  Harle.  Besides, 
the  evidence  does  not  show  conclusively  that  she  is  estopped.  A  mar- 
ried woman  is  not  estopped  by  the  acts  or  representations  of  her  hus- 
band ;  nor  can  she  be  estopped  unless  she  is  guilty  of  some  act  of  fraud. 
Cauble  v.  Worsham,  96  Texas,  86,  70  S.  W.  Rep.,  737. 
The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


H.  R.  Hynson  v.  St.  Louis  Southwestern  Rt.  Co. 

Decided  April  8,  1905. 

1. — ^Master  and  Serrant — ^Assiimed  BlBk. 

An  employe  has  the  right  to  assume  that  his  employer  has  provided  a  safe 
place  for  him  to  work  in,  and  safe  appliances,  and  he  does  not  assume  the  risk 
arising  from  the  employer's  failure  to  perform  that  duty  unless  he  knows  of 
the  failure  and  attendant  risk,  or  in  the  ordinary  dischaige  of  his  own  duty 
must  necessarily  have  acquired  such  knowledge. 

2. — Same — ^Ballroad  Switohman. 

Where  an  experienced  railroad  man  had  worked  for  seven  months  as 
switchman  in  a  yard  where  all  the  guard  rails  were  not  blocked,  he  must  be 
held  to  have  known  of  such  conditions  there  and  to  have  assumed  the  risk 
resulting  therefrom. 

8. — Same — Coupling  Xoving  Cars. 

Where  a  yard  switchman,  with  knowledge  that  the  automatic  coupler 
would  not  work  and  of  the  danger  of  the  situation  went  between  slowly  mov- 
ing cars  to  make  a  coupling,  in  violation  of  the  company's  rule  forbidding 
this,  he  assumed  the  risk  resulting  from  his  so  doing. 

4. — Same— Defective  Onard  Rail — ^lune  for  Jury. 

Where  it  was  shown  that  the  guard  rail  was  further  from  the  main  rail 
than  was  usual  and  proper,  and  that  the  switchman,  who  was  not  charged 
with  knowledge  of  that  defect,  caught  his  foot  between  the  two  while  un- 
coupling cars,  the  space  between  such  rails  being  at  one  place  three  to  three 
and  a  half  inches  and  the  sole  of  his  shoe  being  four  inches  wide,  the  question 
whether  the  shoe  could  have  been  pressed  in  and  then  extricated  in  time  to 
have  prevented  the  injury  presented  an  issue  of  negligence  for  the  juiy  to 
determine. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
P.  A.  Turner. 

Todd  &  Armistead  and  Tf.  P.  McLean,  for  appellant. — 1.  It  is  a 
question  for  the  jury  whether  failure  to  block  guardrails  is  negligence. 
Hughn  V.  Railway  Co.,  92  Mo.,  440,  4  S.  W.  Rep.,  937;  Hamilton  v. 
Coal  Co.,  108  Mo.,  364,  18  S.  W.  Rep.,  977;  Stoddard  v.  Railway  Co., 
65  Mo.,  514;  Sherman  v.  Railway  Co.,  34  Minn.,  259,  25  K  W.^Rep., 
573;  Austin  v.  Railway  Co.,  93  la.,  236,  61  K  W.  Rep.,  540;  Brooke 
V.  Railway  Co.,  61  la.,  504,  47  N.  W.  Rep.,  74;  Belly  v.  Railway 
Co.,  6  Utah,  319,  23  Pac,  751 ;  Patterson  v.  Railway  Co.,  76  Pa.  St., 
380;  Missouri  P.  Ry.  Co.  v.  Baxter,  42  Neb.,  993,  60  N".  W.  Rep., 
1044. 

2.    An  employe  is  not  bound  to  the  duty  of  inspection^  and  must  not 
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only  actually  or  necessarily  know  of  the  defect,  but  also  the  danger 
confronting  him.  Bonnet  v.  Bail  way  Co.,  89  Texas,  76 ;  Railway  Co.  v. 
Bingle,  91  Texas,  288;  Railway  Co.  y.  Hannig,  91  Texas,  351. 

3.  The  doctrine  of  assumed  risk  has  no  application  to  a  case  where 
the  servant  first  discovered  the  defect  at  the  time  of  his  injury.  Rail- 
way Co.  V.  Milam,  50  S.  W.  Rep.,  417 ;  Railway  Co.  v.  Gourley,  54  S.  W. 
Rep.,  308. 

4.  It  would  be  superfluous  to  refer  to  the  hundreds  of  cases  which 
decide  that  it  is  not  contributory  negligence  per  se  for  a  brakeman  or 
switchman  to  go  between  moving  ears  to  perform  his  duty  of  uncoupling 
cars.  I  refer  to  one  only,  because  very  recent  and  very  analogous  to 
this :  International  &  Q.  N.  Ry.  Co.  v.  Penn,  9  Texas  Ct.  Rep.,  188,  and 
on  rehearing,  id.,  p.  592.  If  that  case  was  not  one  of  contributory  neg- 
ligence, a  fortiori,  this  can  not  be,  as  a  matter  of  fact,  much  less  as  a 
matter  of  law. 

5.  It  is  impossible  for  us  to  understand  upon  what  theory  or  con- 
ception of  the  law  the  learned  judge  below  conceived  it  to  be  his  duty 
to  take  this  case  from  the  jury  of  his  own  motion  and  direct  a  verdict 
for  defendant,  unless  he  held  that  the  fact  that  the  guard-rail  was  un- 
blocked was  ihe  sole  cause  of  the  injury,  and  that  appellant  assumed 
the  risk  of  injury  from  that  cause;  thus  following  the  harsh,  though 
not  harmonious,  rule  of  the  Federal  Courts.  Such  holding,  we  think, 
was  not  warranted  by  the  evidence  nor  by  the  law.  Vicars  v.  Railway 
Co.,  11  Texas  Ct.  Rep.,  592,  593. 

E.  B,  Perkins  and  Glass,  Estes  &  King,  for  appellee. — 1.  Where  ap- 
pellant has  worked  seven  months  in  appellee's  yards,  where  practically 
every  guard-rail  is  unblocked,  and  it  is  open  and  plain  to  his  observa- 
tion, and  the  fact  that  he  ought  to  have  known  and  acquired  the  knowl- 
edge in  the  discharge  of  his  duties,  he  will  be  conclusively  presumed  to 
have  known  that  they  were  unblocked.  Railway  v.  Thompson,  33  S.  W. 
Rep.,  718;  Railway  v.  Crawford,  33  S.  W.  Rep.,  534;  Railway  v.  Seley, 
152  TJ.  S.,  145;  Lindsay  v.  Railway,  112  Fed.  Rep.,  384;  Morris  v. 
Railway,  108  Fed.  Rep.,  747;  Tuttle  v..  Railway,  122  U.  S.,  189;  Gil- 
bert V.  Railway  Co.,  128  Fed.  Rep.,  529;  St.  Louis  Cordage  Co.  v.  Mil- 
ler, 126  Fed.  Rep.,  496. 

2.  If  the  coupling  appliance  was  defective,  by  having  the  chain  dis- 
connected, that  fact  was  known  to  appellant  before  he  attempted  to  un- 
couple the  cars,  and  he  assumed  the  risk  of  injury  on  account  thereof. 
Railwav  v.  Crawford,  33  S.  W.  Rep.,  534;  Railway  v.  Com.  Union  Ins. 
Co.,  139  U.  S.,  223. 

3.  Appellant  going  between  the  ends  of  moving  cars  and  attempting 
to  uncouple  the  same,  whilst  walking  towards  a  switch  and  guard-rail 
which  he  had  just  switched  a  car  over,  and  over  which  he  was  continu- 
ously working,  was  guilty  of  contributory  negligence  precluding  recov- 
ery. Railway  v.  Thompson,  33  S.  W.  Rep.,  718;  Railway  v.  Crawford, 
33  S.  W.  Rep.,  534 ;  Morris  v.  Railway,  108  Fed.  Rep.,  747 ;  Southern 
Pac.  Ry.  V.  Seley,  152  U.  S.,  145 ;  Tuttle  v.  Railway,  122  U.  S.,  189 ; 
Gilbert  v.  Railway,  128  Fed.  Rep.,  529;  Greenlee  v.  Southern  Ry.,  41 
L.  R.  A.,  401. 

Vol.  XXXIX.  Civil— 4. 
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BAINEY,  Chief  Justice. — Appellant  sued  to  recover  of  appellee 
damages  for  personal  injtfries  alleged  to  have  been  sustained  by  appel- 
lant through  the  negligence  of  appellee's  servants.  Upon  the  trial  the 
court  instructed  the  jury  to  return  a  verdict  for  appellee,  which  was 
done,  and  this  action  is  assigned  as  error. 

The  issues  raised  were,  whether  or  not  the  railway  company  was  neg- 
ligent in  failing  to  have  all  of  its  guard-rails  blocked  in  the  yards  in 
Texarkana,  in  not  having  a  coupling  appliance  in  a  reasonably  safe 
condition,  and  in  placing  the  guard-rail  too  far  from  the  main  rail,  and 
whether  or  not  appellant  had  assumed  the  risk  and  was  guilty  of  con- 
tributory negligence. 

The  evidence  tends  to  show  that  in  the  railway  company's  yards  at 
Texarkana  there  were  quite  a  number  of  switches,  a  part  of  which  were 
blocked,  but  the  majority  of  them  were  not  blocked.  The  appellant  was 
employed  by  said  company  as  switchman  in  said  yards,  and  had  been 
working  there  for  over  seven  months,  and  was  perfectly  familiar  with 
the  conditions  there,  as  to  part  of  the  switches  being  blocked  and  part 
unblocked.  Appellant  was  injured  while  trying  to  uncouple  cars.  The 
train  was  slowly  moving.  A  chain  which  was  used  in  connection  with  a 
lever,  to  uncouple  cars,  was  disconnected,  and  the  coupling  pin  could  not 
be  drawn  by  the  use  of  the  appliance,  and  appellant  went  in  between  the 
cars  to  uncouple,  when  his  foot  caught  in  the  guard-rail,  which  caused 
the  injury. 

An  employe  has  the  right  to  assume  that  the  master  has  furnished 
reasonably  safe  tools  with  which  to'  work,  and  a  reasonably  safe  place 
for  the  doing  of  such  work,  and  is  not  required  to  assume  the  risk  aris- 
ing from  the  failure  of  the  master  to  perform  his  duty,  unless  he  knows 
of  the  failure  and  attendant  risk,  or,  in  the  ordinary  discharge  of  his 
own  duty,  must  necessarily  have  acquired  such  knowledge.  He  is  not 
required  to  use  ordinary  eare  to  see  that  the  master  has  provided  proper 
tools  or  a  proper  place  for  the  doing  of  the  work.  (Railway  Co.  v.  Han- 
nig,  91  Texas,  374.) 

The  foregoing  announces  the  proper  rule  of  law  in  regard  to  the  as- 
sumption of  risk  by  the  employe.  Applying  it  to  this  case,  in  regard 
to  the  question  of  blocking  guard-rails,  we  think  the  appellant  assumed 
the  risk  as  to  whether  or  not  the  appellee  was  negligent  in  not  blocking 
all  the  guard-rails  in  the  yard.  The  appellant  was  an  experienced  rail- 
road man.  He  had  been  working  as  switchman  in  this  yard  for  over 
seven  months,  and  must  be  held  to  have  known  the  condition  of  the 
switches  there. 

It  must  further  be  held  that  he  assumed  the  risk  of  going  in  between 
the  ends  of  the  cars  to  uncouple  the  cars,  and  the  negligence  of  the  com- 
pany, if  any,  to  have  the  automatic  coupler  in  proper  condition,  does 
not  relieve  him.  Before  going  in  between  the  cars  appellant  knew  the 
automatic  coupler  would  not  work,  and  he  knew  the  danger  incident 
thereto.  A  rule  of  the  company  forbade  his  going  in  between  the  cars 
when  moving,  and,  having  violated  the  rule  of  the  company,  he  assumed 
the  risk.  In  Railway  v.  Keefe  (11  Texas  Ct.  Rep.,  966),  in  approving 
a  charge,  this  court  held  that,  where  the  employe  violated  a  rule  of  the 
company  similar  to  the  one  here,  he  assumed  the  risk  of  so  doing.    On 
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this  ground  of  alleged  negligence  appellant  was  not  authorized  to  re- 
cover. 

The  third  ground  of  negligence  upon  which  appellant  seeks  a  recov- 
ery is,  that  tnis  particular  guard-rail  was  farther  from  the  main  rail 
than  is  usual  or  proper  in  placing  guard-rails.  There  is  testimony  by 
appellant  showing  that  the  straight  or  middle  part  of  the  guard-rail 
was  three  or  three  and  one-half  inches  from  the  main  riil,  when  it  was 
shown  by  other  evidence  that  the  proper  distance  was  two  and  one- 
fourth  or  two  and  one-half  inches.  The  evidence  fails  -to  show  at  what 
point  the  foot  was  caught,  whether  near  the  end,  where  the  guard-rail 
flares,  or  in  the  middle,  where  it  runs  parallel  with  the  main  rail.  It  is 
argued  by  counsel  for  appellee  that  the  foot  must  have  caught  near  the 
end  of  the  guard-rail,  and  not  in  the  middle,  for  if  it  was  a  sufficient 
distance  for  the  foot  to  have  gone  in  it  was  sufficiently  wide  for  the  foot 
to  have  been  pulled  out.  It  was  shown  that  the  sole  of  appellant's  shoe 
was  four  inches  wide  If  the  guard-rail  was  not  properly  placed,  there 
is  no  evidence  to  show  that  appellant  knew  this,  or  that  he  should  neces- 
sarily have  acquired  such  knowledge  in  the  discharge  of  his  duty. 
WTiether  or  not  the  shoe  could  have  been  pressed  in  and  then  extricated 
in  time  to  prevent  the  injury  is  not  so  apparent  as  to  admit  of  a  per- 
emptory charge  that  it  could.  AVe  think  the  evidence  raises  an  issue  on 
this  point  which  should  have  been  admitted  to  the  jury  for  their  de- 
termination, and  the  court  should  have  submitted  it  under  appropriate 
instructions. 

For  this  reason  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  A.  D.  Hay. 

Decided  April  8,  1906. 

1. — ^Penonal  Injuries — ^Pleadincr  and  Charge. 

Where  the  petition  in  an  action  for  personal  injuries  alleged  other  injuries 
than  those  proven,  and  the  charge  instructed  that  if  defendant  was  negligent, 
etc.,  and  if  plaintiff  was  thereby  injured  "in  whole  or  in  *  art,  as  alleged  in 
his  petition,"  the  jury  should  find  for  the  plaintiff,  this  could  not  be  construed 
as  a  charge  upon  facts  not  introduced  in  evidence,  and  as  authorizing  a  recovery 
for  injuries  pleaded  but  not  proved.  The  better  practice,  however,  is  for  the 
charge  to  make  a  statement  of  the  injuries  which  the  jury  are  authorized  to 
consider. 

8. — Same — ^Former  Injuries — Charge. 

Where  there  was  evidence  that  some  years  before  the  injury  in  question 
plaintiff  had  sustained  injuries  from  which  he  had  not  entirely  recovered  at 
the  time  of  trial,  a  failure  of  the  charge  to  limit  recovery  for  medical  expenses, 
etc.,  to  such  as  were  incurred  on  account  of  the  injuries  complained  of,  was 
not  error  in  the  absence  of  request  for  a  charge  supplying  the  omission. 

Appeal  from  the  District  Court  of  Grayson.    Tried  below  before  Hon. 
B.  L.  Jones. 

T.  S,  Miller  and  Smith  &  Beaty,  for  appellant 
Randell  &  Woodj  for  appellee. 
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BOOKHOUT,  Associate  Justice. — This  was  a  suit  by  the  plaintiff 
against  the  defendant  for  damages  on  account  of  personal  injuries  re- 
ceived by  the  former  while  on  one  of  the  latter^s  passenger  trains  in  the 
employ  of  the  federal  government  as  a  mail  clerk.  The  trial  resulted  in 
a  judgment  in  his  favor  for  $2,200,  from  which  the  defendant  appeals. 

1.  It  is  contended  that  the  court  erred  in  the  third  paragraph  of 
his  charge  by  submitting  to  the  jury,  as  an  issue  of  fact,  whether  the 
plaintiff  was  injured  in  whole  or  in  part,  as  alleged  in  his  petition,  it 
being  insisted  &at  the  evidence  fails  to  show  that  he  was  injured  in 
whole,  as  alleged  in  the  petition. 

The  evidence  showed  bruises  to  the  back  and  sides,  two  broken  ribs 
and  a  wrench  of  the  spinal  cord,  resulting  in  serious  nervous  disorders. 
The  petition  alleged  other  injuries  than  those  proved. 

The  paragraph  of  the  charge  complained  of  reads:  "If  you  find  and 
believe  from  the  evidence  that,  on  the  13th  day  of  December,  1902,  a 
train  of  passenger  cars  operated  by  the  defendant  company,  its  agents, 
servants  or  employes,  was  run  into  by  a  freight  train  going  in  an  oppo- 
site direction,  at  or  near  the  town  of  Burleson,  and  that  at  the  time  of 
such  collision,  if  any  such  occurred,  the  plaintiff,  A.  D.  Hay,  while 
traveling  upon  said  train  of  cars  as  postal  or  mail  clerk  in  the  employ- 
ment of  the  United  States  government,  and  in  charge  of  the  mail  mat- 
ter on  such  train,  was,  by  reason  of  such  collision,  thrown  with  great 
force  and  violence  in  and  upon  the  floor  and  table  of  said  car,  and 
thereby  injured  in  whole  or  in  part  as  alleged  in  his  petition;  and  if  you 
further  find  and  believe  from  the  evidence  that  the  defendant,  in  per- 
mitting said  collision  at  said  time  and  place  (if  you  find  it  did  permit 
such  collision),  was  guilty  of  negligence,  as  that  term  has  been  hereto- 
fore defined  and  explained  to  you,  and  that  such  negligence,  if  any,  was 
the  proximate  cause  of  plaintiff's  said  injuries,  if  any  he  received,  you 
will  find  for  plaintiff,  and  assess- his  damages  as  hereinafter  instructed, 
unless  vou  should  find  for  defendant  under  instructions  hereinafter 
given  you." 

The  charge  is  not  erroneous.  There  was  no  serious  contest  on  the 
issue  of  negligence  on  the  part  of  appellant.  The  main  contest  was  the 
extent  of  appellee's  injuries.  The  petition  was  before  the  jury,  and  a 
part  of  the  record  of  the  cause,  and,  it  would  seem,  constituted  a  suffi- 
cient statement  of  the  injuries  to  enable  the  jury  to  pass  upon  the  same. 
(Railway  Co.  v.  Tankersley,  63  Texas,  60.)  The  better  practice  is  for 
the  court,  in  the  charge,  to  make  a  statement  of  the  injuries  which  the 
jury  are  authorized  to  consider,  rather  than  refer  to  the  pleading  for 
such  statement. 

The  clause  of  the  charge  that,  if  defendant  was  negligent,  and  plain- 
tiff was  "thereby  injured  in  whole  or  in  part,  as  alleged  in  his  petition," 
can  not  be  construed  as  a  charge  upon  facts  not  introduced  in  evidence. 

2.  The  following  clause  of  the  court's  charge  is  assigned  as  error: 
"If,  under  the  foregoing  instructions,  you  find  for  plaintiff,  you  will 
allow  him  such  sum  as  you  may  believe  from  the  evidence  will,  as  a 
present  cash  payment,  reasonably  and  fairly  compensate  him  for  the 
physical  and  mental  pain,  if  any,  he  has  suffered  in  the  past,  or  which 
you  may  believe  it  is  reasonably  probable  that  he  will  suffer  in  the  fu- 
ture as  a  result  of  such  injuries,  if  any,  and  also  for  the  reasonable 
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value  of  his  services  for  the  time  he  has  lost,  if  any ;  for  his  diminished 
capacity  to  labor  and  earn  money,  if  any,  in  the  future;  also  for  the 
reasonable  value  of  his  expenses  necessarily  incurred  for  doctors'  bills, 
if  any,  by  reason  of  his  injuries,  if  any.  But  in  this  connection  you 
are  instructed  that,  if  you  should  believe  from  the  evidence  that  plain- 
tiffs mental  and  physical  pain,  if  any  he  suffers  or  has  suffered,  or  the 
impaired  condition  of  his  health,  if  any,  at  this  time  or  heretofore,  are 
the  results  of  injuries,  if  any,  which  you  may  believe  from  the  evidence 
he  received  prior  to  the  time  alleged  in  his  petition,  you  are  instructed 
that  plaintiff  would  not,  in  any  event,  be  entitled  to  recover  in  this  case 
for  any  such  mental  or  physical  pain  or  impaired  health  as  you  may 
believe  to  be  the  result  of  former  injuries.'^  About  three  years  prior 
to  the  time  of  the  collision  which  caused  the  injuries  complained  of 
herein  plaintiff  was  in  an  accident,  and  sustained  injuries  from  which 
he  had  not  fully  recovered  at  the  time  of  the  trial. 

It  is  contended  that  this  charge  is  erroneous  in  failing  to  limit 
plaintiff's  recovery  for  services  lost  and  expenses  incurred  for  doctors' 
bills,  to  such  services  as  were  lost  and  doctors'  bills  incurred  on  account 
of  the  particular  injuries  mentioned  in  the  petition.  This  contention 
is  not  sound.  The  question  of  former  injuries  was  matter  of  defense, 
and,  if  appellant  desired  a  more  comprehensive  charge,  it  should  have 
requested  the  same.  (Queen  Ins.  Co.  v.  Jefferson  Ice  Co.,  64  Texas, 
583 ;  Texas  &  P.  Ry.  Co.  v.  O'Donnell,  58  Texas,  42 ;  Milmo  v.  Adams, 
79  Texas,  530.) 

A  special  charge  was  requested  by  appellant  reading:  "Gentlemen 
of  the  Jury:  li  you  believe  any  part  of  the  plaintiff's  present  condi- 
tion is  due  to*or  results  from  injuries  previous  to  those  mentioned  in 
his  petition  you  can  not  allow  him  anything  for  such  part."  This 
charge  does  not  refer  to  doctors'  bills  or  lost  services  on  account  of 
former  injuries,  and  the  matters  embraced  therein  are  fully  covered  by 
the  main  charge. 

The  contention  that  the  verdict  of  the  jury  is  excessive  is  not  sus- 
tained. The  evidence  fully  justified  the  jury  in  finding  that  the  de- 
fendant was  negligent,  and,  as  a  result,  plaintiff  sustained  permanent 
injuries,  and  was  damaged  in  the  amount  of  the  verdict. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Afflrmed. 

Writ  of  error  refused. 


Texas  &  New  Orleans  Railway  Company  v,  C.  T.  Walker  et  al. 

Decided  April   12,  1905. 

1. — ^Beeordt  of  Conrt — Suit  to  Correct — Jurisdiction. 

A  court  hag  jurisdiction  to  entertain  a  suit  to  correct  its  record,  by  ex- 
punging therefrom  an  order  which  it  has  not  made,  after  the  expiration  of  the 
term  at  which  the  record  was  made,  and  after  an  appeal  has  been  perfected 
from  a  final  judgment  in  the  case. 

S. — Same — ^Pleading. 

In  such  a  suit  it  "is  not  necessary  that  the  petition  should  be  supported 
by  an  affidavit  showing  fraud,  surprise,  mistake  or  meritorious  defense,  since 
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the  suit  is  not  for  a  new  trial  nor  to  set  aside  or  correct  a  judgment  actually 
rendered,  and  the  rules  governing  such  proceedings  are  not  applicable  to  it. 

3. — Same — ^Practice  on  Appeal — ^Postponement. 

Where,  after  an  appeal  has  been  perfected,  the  appellee  institutes  a  suit  in 
the  trial  court  to  correct  the  record  in  the  case  as  to  a  matter  upon  which 
the  jurisdiction  of  the  Appellate  Court  depends,  he  is  entitled  to  have  the  sub- 
mission of  the  cause  on  appeal  postponed  until  the  final  determination  of  the 
application  to  correct  the  record. 

Appeal  from  the  District  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Tom  C.  Davis. 

Baker,  Boils,  Parker  &  Garwood  and  Blount  &  Garrison,  for  appel- 
lant.— The  court  had  ample  authority,  although  the  term  at  which  the 
case  was  tried  had  adjourned,  to  correct  its  records  as  to  the  pretended, 
order  allowing  appeal  bond  upon  pauper's  oath,  so  as  to  make  them 
speak  the  truth.  Eev.  Stats.  1895,  art.  1356;  Fort  Worth  &  D.  C.  Ky. 
Co.  V.  Roberts  (Sup.  Ct.),  81  S.  W.  Rep.,  25;  Blum  v.  Neilson,  59 
Texas,  378;  Ramsey  v.  McCauley,  9  Texas,  106;  Miller  v.  Russell,  40 
Texas,  494;  Chestnutt  v.  Pollard,  77  Texas,  86;  Cameron  v.  Thurmond, 
56  Texas,  28 ;  Ximenes  v.  Ximenes,  43  Texas,  463 ;  Frank  v.  Tatum,  23 
S.  W.  Rep.,  311;  De  Hymel  v.  Mortgage  Co.,  80  Texas,  493;  Cruger  v. 
McCracken,  87  Texas,  584 ;  Orr  v.  Wright,  45  S.  W.  Rep.,  632 ;  Wilcox- 
son  V.  Howard,  62  S.  W.  Rep.,  802 ;  Ex  parte  Wight,  134  U.  S.,  136. 

Ingraham,  Middlebrook  &  Hodges,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  proceeding  was  instituted 
in  the  District  Court  pf  Nacogdoches  County  to  correct  an  error  in  the 
record  of  a  suit  between  the  parties  hereto,  decided  at  the  next  preced- 
ing term  of  said  court. 

The  motion  or  petition  alleges,  in  substance,  that,  at  the  preceding 
term  of  the  court,  appellee  C.  T.  Walker,  for  herself,  and  as  next  friend 
of  her  minor  children,  brought  suit  against  appellant  for  damages 
caused  by  the  death  of  T.  L.  Walker,  her  husband,  and  the  father  of  said 
minors;  that  said  suit  was  tried  on  March  18,  1904,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  defendant,  and,  a  motion  for  new  trial 
having  been  thereafter  overruled,  the  plaintiff  appealed  to  the  Court  of 
Civil  Appeals  at  Galveston.  It  is  further  alleged  that  thereafter,  on 
April  19,  1904,  appellee  C.  T.  Walker  filed,  with  the  papers  in  said 
cause,  an  affidavit  stating  that  she  desired  to  prosecute  an  appeal,  and 
that  she  and  her  coplaintiffs  were  unable  to  pay  the  costs  of  appeal  or 
to  give  security  therefor ;  that  thereafter,  on  the  same  day,  appellees'  at- 
torneys caused  the  following  order  to  be  entered  upon  the  minutes  of 
the  court : 

"This  day,  April  19,  1904,  in  this  cause  came,  on  the  regular  call  of 
this  docket,  this  case  for  a  further  hearing,  upon  application  of  the 
plaintiff  in  the  above  styled  and  numbered  cause,  inability  to  pay  costs 
in  this  court,  or  any  part  thereof,  and  also  the  plaintiffs'  inability  to 
pay  the  costs  of  appeal,  or  give  security  for  appeal  therefor,  or  any  part 
thereof,  and  all  parties  appearing  and  announced  ready  for  trial,  and  a 
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hearing  thereof^  and  the  courts  after  hearing  the  evidence  and  argument 
of  counsel  thereon  heard^  the  court,  it  is  therefore  considered,  and  so 
ordered,  adjudged  and  decreed  by  the  court  that  the  plaintiff  C.  T. 
Walker,  for  herself  and  for  William  F.  Walker  and  Annie  L.  Walker,  can 
and  may  appeal  this  cause.  The  proof  having  been  made  of  inability  to 
pay -the  costs,  or  to  give  security  therefor,  of  the  cost  already  accrued, 
or  that  may  hereafter  accrue  by  reason  of  this  appeal,  and  she  is  hereby 
permitted  to  prosecute  this  appeal  upon  the  affidavit  of  former  pauper's 
oath  by  her  made,  as  though  an  appeal  bond  had  been  made." 

It  is  then  alleged  that  the  recitals  in  such  judgment  are  false  in  that 
the  aflSdavit  was  not  made  before  the  court,  nor  was  it  presented  to  the 
court,  and  no  judgment  was  rendered  by  the  court  finding  the  facts 
stated  in  the  affidavit  to  be  true  and  adjudging  that  appellees  were  en- 
titled to  persecute  their  appeal  thereon.  The  prayer  of  the  petition  is 
for  citation,  and  that,  upon  a  hearing,  the  court  may  enter  its  judg- 
ment declaring  that  the  judgment  entered  at  the  March  term  of  the 
District  Court,  in  cause  No.  1949,  wherein  the  said  court  authorizes  the 
said  C.  T.  Walker  to  appeal  said  cause  to  this  court,  upon  a  pauper's 
oath,  be  in  all  things  set  aside,  and  be  declared  null  and  void,  and  for 
general  and  special  relief.    This  petition  was  filed  August  29,  1904. 

The  appellees  demurred  generally  and  specially  to  the  petition,  and 
answered  by  general  denial  and  several  special  pleas,  the  nature  of 
which  it  is  unnecessary  to  state. 

The  demurrers  to  the  petition  were  based  upon  the  following  proposi- 
tions :  First. — That  the  term  of  the  court  at  which  the  alleged  erroneous 
judgment  was  entered  having  adjourned,  and  the  appeal  of  the  cause  to 
this  court  having  been  perfected,  the  District  Court  was  without  juris- 
diction to  hear  and  determine  the  issue  presented  by  the  petition. 
Second. — That  the  petition  was  insufficient  because  not  supported  by 
an  affidavit  showing  fraud,  surprise,  mistake  or  meritorious  defense. 

The  trial  court  sustained  all  the  demurrers  and  dismissed  appellant's 
suit. 

The  contention  of  appellees  that  the  court  was  without  jurisdiction  to 
entertain  a  suit  to  correct  its  record  after  the  expiration  of  the  term 
of  the  court  at  which  the  record  was  made,  and  after  the  appeal  in  the 
case  had  been  perfected,  can  not  be  sustained.  Our  Supreme  Court  has 
decided  the  direct  question  adversely  to  this  contention.  (De  Hymel  v. 
Mortgage  Co.,  80  Texas,  493;  Railway  Co.  v.  Roberts,  98  Texas,  42.) 

Appellant's  suit  is  not  for  a  new  trial,  nor  to  correct  a  mistake  in  a 
judgment,  but  is,  in  effect,  one  to  expunge  from  the  record  an  order 
which  it  claims  was  never  made  by  the  court.  Unless  proof  of  the  in- 
ability of  appellees  to  pay  the  costs  of  the  appeal  from  the  judgment 
in  the  original  suit,  or  give  security  therefor,  was  made  as  required  by 
the  statute,  they  were  not  entitled  to  prosecute  an  appeal  without  giv- 
ing a  bond  for  costs.     (Graves  v.  Horn,  89  Texas,  77.) 

Appellant  contends  not  only  that  the  necessary  proof  was  not  made 
before  the  court,  but  that  the  court  heard  no  application  for  an  order 
authorizing  an  appeal  without  bond,  and  no  such  order  was  made.  The 
record  in  the  original  case  contains  the  order  set  out  in  the  petition  in 
this  case,  and,  since  the  verity  of  the  record  in  that  case  can  not  be  at- 
tacked in  this  court  by  affidavit,  the  only  remedy  was  to  proceed  in  the 
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court  below  to  have  that  record  corrected,  if  it  is  incorrect,  as  claimed 
by  them.  (Willis  Bros.  v.  Smith,  90  Texas,  636;  Boggess  v.  Harris,  90 
Texas,  476.) 

In  the  case  of  Bailway  Company  v.  Roberts,  supra,  the  Supreme 
Court,  speaking  through  Chief  Justice  Gaines,  says :  "That  a  court  has 
the  continuing  power,  after  an  adjournment  for  the  term,  to  correct 
its  minutes,  and  to  make  them  speak  the  truth  by  the  entry  of  an  order 
that  has,  in  fact,  been  made,  or  a  judgment  that  has  actually  been  ren- 
dered but  which  has  been  omitted  from  its  minutes,  the  authorities  all 
agree."  There  can  be  no  possible  difference  in  the  power  of  the  court 
to  correct  its  minutes  by  entering  nunc  pro  tunc  an  order  actually  made 
but  not  entered  and  its  power  to  correct  its  minutes  by  expunging 
therefrom  an  order  which  it  had  not  made. 

Appellees'  second  contention  is  equally  untenable.  No  rule  of  pleading 
requires  the  petition  to  be  supported  by  an  affidavit,  and  the  appellant 
was  not  required  to  tender  or  meet  the  issue  of  whether  appellees  were 
unable  to  pay  the  costs  or  give  security  therefor.  As  before  stated,  this 
is  not  a  suit  for  a  new  trial  nor  to  set  aside  or  correct  a  judgment  actu- 
ally rendered,  and  the  rules  governing  such  proceedings  are  not  ap- 
plicable. We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed  and  the  cause  remanded. 

Before  the  day  for  the  submission  of  the  original  case  in  which  this 
proceeding  was  begun,  and  which  is  now  pending  in  this  court  on  appeal, 
appellant  filed  a  motion  to  postpone  submission  until  the  appeal  in  this 
suit  to  correct  the  record  was  determined.  At  a  former  day  of  this  term 
we  granted  that  motion.  It  now  appearing  that  the  court  below  erred 
in  refusing  to  hear  the  application  to  correct  the  record,  as  our  juris- 
diction in  the  original  suit  depends  upon  whether  the  record  in  that 
case  is  correct,  an  order  will  be  entered  further  postponing  the  submis- 
sion of  the  case  until  the  question  of  the  jurisdiction  of  this  court  can 
be  settled  by  a  judgment  of  the  court  below  deciding  whether  or  not 
that  record  is  correct.  (Boggess  v.  Harris,  90  Texas,  476.)  Reversed 
and  remanded. 

Reversed  and  remanded. 


North  Texas  Construction  Company  v.  John  T.  Crawford. 

Decided  April  12,  1905. 

1 . — ^Evidence — Negligrence— Bangerons  Xethods. 

Where  the  pleadings  presented  the  issue  that  the  personal  injury  for 
which  plaintiff  sought  to  recover  was  due  to  the  defendant's  adoption  of  a 
method  of  loading  cotton  on  customers'  wagons  at  defendant's  gin,  known  to 
be  dangerous,  evidence  of  another  customer  that  the  same  method  was  pursued, 
by  the  same  foreman  of  defendant,  on  another  occasion,  in  loading  witness's 
cotton,  and  the  threatened  danger,  was  relevant. 

8. — Stating  What  Witness  Wonld  Testify. 

There  w^as  no  error  in  permitting  counsel,  on  the  exclusion  of  a  question 
to  his  witness,  to  state  in  the  presence  of  the  jury  what  the  witness  would 
answer  if  permitted,  for  the  purpose  of  incorporating  it  in  his  bill  of  exceptions. 
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S. — ^Permanent  Injury — ^Ezpectanoy  of  Life. 

Where  there  was  evidence  that  the  injury  to  plaintiffs  person  was  perma- 
nent, it  was  competent  for  him  to  prove,  also,  his  expectancy  of  life. 

4. — Impeaohment  of  Witness — ^False  Swearing. 

A  witness  can  not  be  impeached  by  cross-examining  him  as  to  whether 
he  did  not,  on  another  occasion,  in  a  matter  immaterial  to  the  issue  on  trial, 
make  a  false  affidavit. 

5. — Charge— Assuming  Faot. 

A  charge  was  not  erroneous  for  assuming  the  fact  that  plaintiff,  who 
went  to  defendant's  public  gin  to  assist  another  in  getting  his  bale  of  cotton, 
was  on  the  premises  by  implied  invitation  of  the  proprietor. 

Appeal  from  the  District  Court  of  Collin  County.  Tried  below  be- 
fore Hon.  J.  M.  Pearson. 

The  bill  of  exceptions  to  the  exclueion  of  the  testimony  complained 
of  in  the  fifth  assignment  showed  that  defendant,  in  cross-examining 
Gladden,  a  material  witness  for  plaintiff,  offered  witness  an  affidavit, 
sworn  to  by  him,  that  a  certain  young  woman  was  eighteen  years  of  age, 
and  that  there  was  no  legal  objection  to  her  marriage  with  another  per- 
son named  therein,  and  proposed  to  prove  by  the  witness  that  the  affi- 
davit was  knowingly  and  willfully  falsely  made,  and  that  the  testimony 
was  excluded  on  objection  that  it  was  irrelevant  and  incompetent. 

Abemathy  &  Abemathy  and  A,  M.  Carter,  for  appellant. — The  testi- 
mony of  witness  Dobson  was  irrelevant,  immaterial  and  incompetent, 
relating  to  an  independent  transaction  between  witness  and  defendant, 
and  was  calculated  to  prejudice  the  minds  of  the  jurv  against  appellant. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  90  Texas,  371 ;  Texas  &  P.  Ry.  Co. 
V.  Payne,  35  S.  W.'  Rep.,  297;  Mutual,  etc.,  Ins.  Co.  v.  Baker,  10  Texas 
Civ.  App.,  523 ;  Cunningham  v.  Austin,  etc.,  Ry.  Co.,  88  Texas,  538 ; 
Southern  Pac.  Ry.  Co.  v.  Markey,  19  S.  W.  Rep.,  393;  Houston,  etc., 
Ry.  Co.  V.  Jones,  16  Texas  Civ.  App.,  180;  Missouri,  etc.,  Ry.  v.  John- 
son, 92  Texas,  383;  Western  U.  Tel.  Co.  v.  Tobin,  56  S.  W.  Rep.,  641; 
International,  etc.,  Ry.  Co.  v.  Branch,  56  S.  W.  Rep.,  542. 

It  was  error  for  counsel  for  plaintiff  to  repeatedly  state,  in  the  pres- 
ence and  hearing  of  the  jury,  that  they  offered  to  prove  by  the  witnesses 
Steinebaugh  and  Pambrough  that  he  was  acquainted  with  the  general 
reputation  of  Freeman ;  that  he  was  reckless  in  loading  cotton  at  appel- 
lant's gin  at  the  time  when  Crawford  was  injured.  It  was  not  material 
what  was  the  expectancy  of  plaintiff's  life. 

The  court  erred  in  refusing  to  permit  the  defendant  to  prove  by  Glad- 
den that  he  made  an  affidavit  which  he  (Gladden)  knew  at  the  time  was 
willfully  and  deliberately  false.  Said  Gladden  having  testified  to  mate- 
rial facts  for  the  plaintiff,  it  was  competent  to  impeach  the  witness  by 
his  mouth. 

The  evidence  in  this  case  shows  that  plaintiff  was  a  mere  volunteer 
on  the  premises  of  the  defendant,  had  no  business  there,  and  there  was 
no  invitation,  either  expressed  or  implied,  to  him  to  be  upon  said  prem- 
ises ;  defendant  owed  him  no  duty  except  not  to  willfully  and  knowingly 
injure  him.     The  court's  charge  assumed  that  he  was  lawfully  on  de- 
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fendant's  premises  by  invitation,  either  implied  or  expressed,  and  that 
the  defendant  owed  him  the  duty  to  exercise  ordinary  care,  and  failure 
so  to  do  rendered  it  liable  to  him  for  damages.  Galveston  Oil  Co.  v. 
Morton,  70  Texas,  403 ;  San  Antonio,  etc.,  Ry.  Co.  v.  Morgan,  92  Texas, 
102;  Missouri,  etc.,  Ry.  Co.  v.  Dobbins,  40  S.  W.  Rep.,  861;  Holmes  v. 
Drew,  24  Mass.,  141. 

Abernathy  &  Mangum,  for  appellee. — The  court  did  not  err  in  ad- 
mitting the  testimony  of  Sol  Dobson  as  to  how  his  bale  of  cotton 
bounced  out  of  the  wagon  a  few  weeks  before  appellee  was  hurt  by  the 
loading  of  a  bale  of  cotton,  because  the  evidence  showed  that  the  same 
system  of  loading  cotton  was  used  in  both  cases,  and  appellee  having 
plead  that  such  system  was  dangerous,  and  known  to  appellant  to  be  so, 
any  evidence  showing  or  tending  to  show  that  the  system  was  danger- 
ous, or  that  the  servants  of  defendant  knew  of  the  danger  to  plaintiff 
by  turning  the  bale  loose  at  the  time  they  did,  was  admissible  under  the 
pleading. 

There  was  no  error  in  counsel  stating  to  the  court  that  he  could 
make  the  same  proof  by  two  other  witnesses  as  that  which  was  offered 
by  Fambrough,  as  this  was  done  to  get  his  bill  of  exception,  and  the 
court  stated  at  the  same  time,  in  the  presence  and  hearing  of  the  jury, 
that  the  statement  of  counsel  did  not  go  to  the  jury. 

The  court  did  not  err  in  permitting  the  witness  M.  T.  Jones  to  tes- 
tify as  to  what  the  expectancy  of  life  of  the  plaintiff  Crawford  would 
be,  for  the  reason  that  Dr.  Burt  testified  that  it  was  reasonably  prob- 
able that  the  plaintiff  would  suffer  pain  in  the  future  from  the  fracture, 
and  that  the  injured  leg  would  never  be  as  strong  as  the  other,  and  plain- 
tiff testified  that  his  hurt  leg  was  shorter  than  the  other,  and  that  in 
damp  weather  it  hurts  him.  Gulf,  C.  &  S.  F.  Ry.  v.  Cooper,  8  Texas 
Ct.  Rep.,  288 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Mangham,  4  Texas  Ct.  Rep.,  682. 

The  court  did  not  err  in  refusing  to  permit  the  defendant  to  prove 
by  the  witness  Gladden  that  an  affidavit  which  he  made,  he  knew,  at  the 
time,  was  willfully  and  deliberately  false,  (1)  because  a  witness  can  not 
be  impeached  by  showing  that  he  swore  falsely  to  an  immaterial  matter; 
(2)  because  a  witness  can  be  impeached  by  evidence  of  his  general  repu- 
tation only,  and  not  a  particular  fact.  Sutor  v.  Wood,  76  Texas,  408 ; 
Johnson  v.  Brown,  51  Texas,  76. 

The  charge  of  the  court  is  not  erroneous  in  assuming  that  the  plain- 
tiff was  on  the  premises  of  defendant  company  by  invitation  of  defend- 
ant, express  or  implied,  (1)  because  the  uncontradicted  evidence  showed 
this;  (2)  because  they  saw  him  there,  and  saw  his  danger  from  their 
acts,  and  owed  him  the  duty  to  exercise  ordinary  care,  at  least,  not  to 
injure  him.    Texas  &  Pac.  Ry.  Co.  v.  Staggs,  90  Texas,  461. 

ETDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  the  appellee  against  the  appellant,  to  recover  damages  for  neg- 
ligently injuring  him  (appellee),  whereby  his  leg  was  broken.  The 
case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and  judgment  for 
appellee  in  the  sum  of  $1,000. 

Appellant's  first  and  second  assignments  of  error  are  as  follows ; 
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"1. — llie  court  erred  in  permitting  plaintiff's  witness,  Sol  Dobson,  to 
testify :  'I  think  it  was  Freeman.  I  am  satisfied  he  was  the  boss  man. 
He  told  me  to  drive  around  on  the  west  side  and  back  my  wagon  up, 
and  I  backed  my  wagon  back.  I  didn't  back  it  square  back,  but  angling, 
and,  just  as  I  backed  up,  he  thro  wed  down  the  skids  into  my  wagon,  and 
I  saw  he  was  going  to  pitch  the  bale  of  cotton  into  the  wagon,  and  I 
said,  ''Hold  up/'  and  he  said,  "Stay  there,"  and  used  a  rough  wonl,  and 
1  jumped  out  and  it  went  corner-ways  into  my  wagon,  and  it  would 
have  gone  in  between  my  horses,  and  I  thrQwed  up  my  hands,  and  it 
went  out  and  sorter  glanced  against  the  right  forewheel  of  my  wagon.' " 

"2. — It  having  been  shown  that  Sol  Dobson's  wagon  was  in  a  differ- 
ent position,  and  a  different  kind  of  wagon  from  that  of  Gladden's,  and 
a  different  bed,  the  court  erred  in  refusing  to  exclude  this  evidence." 

There  was  no  error  in  the  admission  of  the  testimony  complained  of 
in  these  assignments  of  error.  Appellee  having  alleged  in  his  petition 
that  appellant's  system  of  loading  cotton  was  dangerous,  and  that  such 
system  was  known  to  appellant  and  its  servants  to  be  dangerous,  testi- 
mony ^showing  that,  prior  to  the  occasion  when  appellee  was  injured, 
appellant  used  the  same  system  or  method  of  loading  cotton  as  was 
used  when  the  appellee  received  his  injuries,  and  that  the  use  of  such 
system  on  such  prior  occasion  was  attended  with  danger  to  a  person 
whose  cotton  was  being  loaded,  or  would  have  resulted  in  danger  to  such 
person  had  he  remained  in  the  situation  he  waS  required  or  expected  to 
remain  in  during  the  progress  of  the  loading  of  a  bale  of  cotton  by  such 
method  or  system,  tended  to  prove  these  issues.  And  the  testimony  of 
this  witness,  to  the  effect  that  Freeman,  on  the  occasion  testified  about, 
was  in  charge  of  the  employes  of  appellant,  and  conducting  the  loading, 
and  the  testimony  showing  that  the  said  Freeman  was  also  in  charge 
of  such  employes  while  loading  the  bale  of  cotton  on  the  occasion  when 
appellee  received  his  injuries,  tended  to  show  that  Freeman  knew  the 
system  he  was  using  to  be  dangerous.  This  testimony  was  also  admis- 
sible, in  view  of  the  testimony  of  appellant's  general  manager  to  the 
effect  that  the  system  used  at  the  time  of  the  injury  to  plaintiff  was 
the  same  used  prior  thereto,  and  appellant  had  never  had  an  accident 
before  this  one.  The  fact  that  the  wagon  of  the  witness  Dobson  was  in 
a  different  position,  and  a  different  kind  of  wagon  to  that  appellee  was 
in  at  the  time  he  received  his  injuries,  would  not  affect  the  admissibility 
of  the  testimony,  but  might  its  weight,  which  was  a  matter  for  the  jury. 

There  was  no  error  in  the  action  of  the  court  complained  of  in  ap- 
pellant's third  assignment  of  error.  There  was  nothing  improper  in 
counsel  for  appellee  stating  to  the  court  what  he  could  prove  in  answer 
to  the  questions  propounded  to  certain  witnesses,  which  questions  the 
witnesses  were  not  permitted  by  the  court  to  answer,  as  this  was  neces- 
sary in  order  to  secure  a  proper  bill  of  exceptions  to  the  action  of  the 
court,  and  the  jury  were  properly  informed  by  the  court  that  the  state- 
ments of  counsel  could  not  be  considered  as  evidence. 

Appellant's  fourth  assignment  of  error  is  overruled.  What  the  ex- 
pectancy of  the  life  of  appellee  would  be  was  material,  and  it  was  admis- 
sible, in  view  of  the  evidence  of  the  witness  Dr.  Burt,  who  testified  that 
it  was  reasonably  probable  that  appellee  would  suffer  pain  in  the  future 


60  Texas  Civil  Appeals  Bepobts^  Vol.  39.  [April, 

from  the  fracture,  and  that  the  injured  leg  would  never  be  as  strong  as 
the  other;  and  also  in  view  of  the  testimony  of  appellee  to  the  effect 
that  the  injured  leg  was  shorter  than  the  other,  and  that  it  pained  him 
in  damp  weather. 

There  was  no  error  in  the  action  of  the  court  complained  of  in  appel- 
lant's fifth  assignment  of  error.  It  is  not  competent  to  impeach  a  wit- 
ness by  proof  that  he  has  testified  falsely  to  an  immaterial  or  collateral 
matter. 

Appellant's  sixth  and  seventh  assignments  of  error  are  overruled. 
The  uncontroverted  evidence  showing  that  appellee  was  on  the  premises 
of  appellant  by  its  invitation,  the  court  did  not  err  in  assuming,  in  its 
charge,  such  fact.  Appellant's  business  was  to  gin  and  bale  cotton  for 
the  public,  and,  when  ginned  and  baled,  to  load  the  bales  on  the  wagons 
of  its  customers.  The  uncontroverted  testimony  shows  that  Gladden 
had  a  bale  of  cotton  at  the  appellant's  gin  which  it  had  ginned  for  hire, 
and  that,  at  the  request  of  Gladden,  appellee  went  to  the  gin  with  him 
to  receive  it.  Appellee  was  told  where  to  drive  Gladden's  wagon  to  re- 
ceive the  bale  of  cotton.  All  of  the  employes  saw  him  there,  and  loaded 
the  cotton  in  the  wagon  as  he  backed  it  up. 

Appellant's  other  assignments  of  error  complain  of  various  para- 
graphs of  the  court's  charge,  and  the  refusal  of  the  court  to  give  cer- 
tain special  charges  requested  by  it.  We  have  carefully  considered  all 
of  these  assignments,  and  are  of  opinion  none  of  them  is  well  takciL 

The  charge  of  the  court  is  an  able,  clear  and  full  enunciation  of  the 
principles  of  law  applicable  to  the  issues  raised  by  the  pleadings  and 
evidence,  and  properly  guarded  and  protected  every  right  of  the  appel- 
lant. We  find  that  the  testimony  in  the  record  is  sufficient  to  support 
the  allegations  of  negligence  against  appellant  contained  in  appellee's 
petition,  and  that  the  testimony  is  insufficient  to  show  contributory  neg- 
ligence upon  the  part  of  appellee,  as  alleged  in  appellant's  answer,  and 
that  the  amount  of  the  verdict  of  the  jury  and  judgment  of  the  court 
below  is  supported  by  the  evidence. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


D.  L.  Garrett,  Executor,  bt  al.  v,  T.  C.  Spbadlino. 

Decided  April  12,  1905. 

1. — ^Brlef — ^Propotition — ^Auisrnments. 

Propositions  raising  questions  not  presented  by  the  assignments  of  error 
need  not  be  considered. 

8. — ^Beed — Execution — Evidence— Xarried  Woman. 

To  prove  the  execution  of  a  lost  deed  by  a  married  woman,  where  forgery 
has  been  plead,  evidence  of  the  purchase  and  payment  for  the  land  by  the 
grantee  and  of  the   existence   of  the   deed   with   separate   acknowledgment   ia 
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admissible,  in  connection  with  other  evidence,  though  not  in  itself  going  to 
prove  that  the  deed  was  made  in  pursuance  of  such  purchase  or  that  the  deed 
described  by  the  witness  was  in  fact  executed  by  such  grantor. 

8. — Loit  Deed — ^Eyidenoe. 

In  proof  of  an  unrecorded  lost  deed  evidence  of  a  witness  as  to  the  exist- 
ence of  such  a  deed  and  the  regularity  of  the  acknowledgment,  not  extending 
to  proof  of  its  signing  by  the  grantor,  was  admissible  as  tending  to  prove  a 
material  issue  in  the  case,  the  effect  of  it  being  for  the  jury  to  determine. 

4. — Charge — Burden  of  Proof. 

Chaige  considered  and  held  to  sufficiently  present  to  the  jury  the  proof 
and  the  burden  of  proof  necessary  to  show  the  execution  of  lost  deeds  and  the 
privy  acknowledgment  thereof  by  a  married  woman. 

Appeal  from  the  District  Court  of  Bains  County.  Tried  below  before 
Hon.  H.  C.  Connor. 

B,  M,  McMahan,  Z>.  M.  Bodes  and  Perkins  &  Craddock,  for  appel- 
lant.— In  an  action  of  trespass  to  try  title,  when  the  defendant  files  an 
afiSdavit  that  a  deed  under  which  plaintiff  claims  title  is  a  forgery,  the 
burden  of  proving  the  execution  of  the  deed  attacked  is  east  upon  the 
plaintiff.  Bev.  Stats.,  art.  2312;  Jester  v.  Steiner,  86  Texas  Bep.,  415; 
Robertson  v.  DuBose,  76  Texas  Bep.,  1;  Cox  v.  Cock,  59  Texas  Bep., 
521. 

In  an  action  of  trespass  to  try  title,  when  the  plaintiff  claims  under 
a  deed,  as  one  of  the  links  in  his  chain,  which  has  been  lost  and  never 
recorded,  the  burden  of  proof  rests  upon  him  to  prove  the  execution  of 
the  deed  alleged  to  have  been  lost  and  not  recorded.  Hatchett  v.  Con- 
ner, 30  Texas  Bep.,  108 ;  Wood  v.  Welder,  42  Texas  Bep.,  396 ;  Jester  v. 
Steiner,  86  Texas  Bep.,  415. 

J.  W.  Humphrey  and  C.  J,  Crabb,  for  appellee. — An  affidavit  of 
forgery,  in  order  to  have  the  effect  of  placing  the  burden  of  proof  as  to 
the  execution  of  a  deed  by  the  common-law  method  upon  the  party  of- 
fering it  in  evidence,  should  be  filed  at  least  three  days  before  the  day 
of  trial,  and  notice  of  the  filing  of  such  afiSdavit  given  to  the  opposite 
party.  Hammond  v.  Connolly,  63  Texas,  62;  Davidson  v.  Felder,  2 
Texas  Civ.  App.,  273. 

The  affidavit,  or  sworn  allegation  of  forgery,  not  having  been  sub- 
mitted until  the  day  the  trial  began,  the  plaintiff  is  relieved  from  the 
burden  of  proving  the  execution  of  a  recorded  deed  under  which  he 
claims  title,  and  the  question  of  forgery  then  merely  becomes  a  question 
for  the  jury,  like  any  other  issue  of  fact,  with  the  burden  upon  the  party 
alleging  it  to  prove  the  forgery.  Bev.  Stats.,  art.  2312;  Bobertson  v. 
DuBose,  76  Texas,  1 ;  Thompson  v.  Johnson,  24  Texas  Civ.  App.,  246. 

A  deed  deposited  with  the  County  Clerk  for  record  is  considered  as 
recorded  from  and  after  the  date  of  such  deposit. 

Secondary  evidence  is  admissible  to  prove  the  existence  and  contents 
of  a  lost  deed  which  has  been  recorded  after  proof  that  diligent  search 
and  inquiry  has  been  made  of  the  proper  persons  and  in  the  proper  places 
for  the  lost  instruments.  Sayles'  Bev.  Civ.  Stats.,  arts.  4607  and  4642 ; 
Bayne  v.  Denny,  21  Texas  Civ.  App.,  436. 
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EIDSON,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  brought  by  appellee  in  the  court  below  against  D.  L.  Garrett, 
Jolly  Ivey  and  his  wife,  Emily  Ivey,  for  the  recovery  of  190  acres  of 
land,  part  of  the  320-acre  survey  patented  to  James  Garrett,  assignee  of 
W.  H.  Garrett.  Appellant  D.  L.  Garrett  disclaimed  any  interest  in  the 
land  individually,  but  claimed  same  for  the  estate  of  James  Garrett,  of 
which  he  was  the  executor,  and  in  that  capacity  answered  by  general 
demurrer,  general  denial,  plea  of  not  guilty,  limitations  of  three,  five 
and  ten  years,  suggested  improvements  in  good  faith,  and  filed  a  sworn 
plea,  alleging  that  the  two  deeds,  purporting  to  be  executed  by  appellant 
Emily  Ivey  (then  Holbert),  joined  by  her  husband,  J.  T.  Holbert,  one 
to  J.  R.  Allcorn  and  his  wife,  Susan  B.  Allcorn,  for  100  acres  out  of 
said  W.  H.  Garrett  survev,  and  the  other  to  S.  M.  Woodrum  for  90  acres 
out  of  said  survey,  and  which  deeds  constitute  links  in  appellee's  chain 
of  title  to  the  land  in  controversy,  were  never  in  fact  executed  by  said 
Emily  Holbert  and  her  husband,  J.  T.  Holbert,  but  were  forgeries. 

Appellants  Emily  Ivey  and  her  husband.  Jolly  Ivey,  answered  by  gen- 
eral demurrer,  general  denial,  plea  of  not  guilty,  and  adopted  that  part 
of  the  answer  of  appellant  D.  L.  Garrett  alleging  that  the  two  deeds 
above  mentioned  were  forgeries. 

Jas.  B.  Burdett,  by  his  guardian,  W.  W.  Burdett,  filed  a  plea  of  in- 
tervention, claiming  title  to  the  land  in  controversy,  but  as  the  grounds 
upon  which  he  claims  title  to  same  do  not  in  anywise  affect  the  ques- 
tions presented  on  this  appeal,  it  is  unnecessary  to  state  them. 

The  case  was  submitted  to  the  jury  by  the  court  below  on  special 
issues,  which,  being  found  by  the  jury  in  favor  of  appellee,  judgment 
was  rendered  in  his  favor  for  the  land  in  controversv. 

Appellant's  first  and  second  assignments  of  error  are  as  follows: 

"1. — The  court  erred  in  permitting  the  plaintiff  to  read  in  evidence 
the  sixth  direct  interrogatory  propounded  by  plaintiff  to  his  witness  W. 
S.  Allcorn,  and  the  answer  thereto,  which  answer  is  as  follows:  *My 
father  bought  this  land  from  J.  H.  Holberf  and  wife.  J.  H.  Holbert 
and  wife,  at  the  time  the  land  was  bought  by  my  father,  resided  in  Bell 
County,  Texas,  at  or  near  the  town  of  Belton.  He  bought  the  land 
about  1877.  He  paid  for  the  land  in  sheep.  It  was  all  paid  for.'  Be- 
cause the  deposition  of  said  witness  did  not  show  that  the  deed  of  con- 
veyance claimed  to  have  been  made  by  Emily  Holbert,  a  married  woman, 
conveying  her  separate  estate,  had  been  acknowledged  in  the  form  pre- 
scribed in  the  statute  for  a  married  woman  conveying  her  separate  es- 
tate, and  did  not  show  who  the  officer  was,  either  by  name  or  title,  or 
where  he  lived,  whether  authorized  to  take  acknowledgments  or  not, 
and  did  not  show  whether  or  not  the  officer  who  took  the  acknowledg- 
ment knew  the  grantor  or  his  wife,  Emily  Holbert,  or  was  introduced  to 
them,  or  that  they  were  proven  to  him  by  any  one  to  be  the  persons  whose 
names  were  signed  to  the  instrument ;  and  because  the  interrogatory  and 
answer  thereto  does  not  show  that  the  instrument  was  explained  to"^  Mrs. 
Emily  Holbert,  as  is  required  to  pass  title  to  the  separate  estate  of  a 
married  woman ;  and  because  there  was  on  file  among  the  papers  of  the 
case  an  affidavit  charging  forgery,  if  such  deed  was  ever  in  existence, 
and  the  execution  of  the  deed  had  not  been  proven.  All  of  which  is 
fully  shown  by  defendant's  bill  of  exception  number  1, 
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'*2. — The  court  erred  in  permitting  in  evidence  the  eighth  interroga- 
tory, and  the  answer  thereto  of  plaintiff's  witness  W.  S.  AUcorn,  who 
testified  by  deposition  that  he  had  then  in  his  possession  a  deed  executed 
by  J.  H.  Holbert  and  wife  to  J.  R.  Allcorn ;  that  the  deed  was  destroyed 
by  fire  in  the  year  1887  in  Walker  County,  Texas.  The  deed  was  made 
in  the  year  1877,  as  well  as  witness  remembers,  in  the  summer.  J.  H. 
Holbert  and  his  wife  signed  and  acknowledged  said  deed.  I  can  not 
remember  before  what  officer  it  was  acknowledged.  Mrs.  Holbert's  ac- 
knowledgment was  to  the  deed.  I  did  not  see  her  appear  before  the  of- 
ficer, but  the  officer's  certificate  of  acknowledgment  was  to  the  deed, 
taking  her  separate  acknowledgment  to  the  deed.  I  can  not  remember 
the  name  of  the  officer  who  took  the  acknowledgment.  The  certificate 
of  acknowledgment  showed  that  she  appeared  before  the  officer  and  was 
privily  examined  by  him,  separate  and  apart  from  her  husband,  and  the 
certificate  showed  that  he  had  fiilly  explained  the  deed  to  her,  and  that 
she  had  acknowledged  to  him  upon  her  privy  examination,  separate  and 
apart  from  her  husband,  that  she  had  willingly  signed  the  deed  as  her 
own  act  and  deed,  and  that  she  did  not  wish  to  retract  it.  It  was  a  gen- 
eral warranty  deed. 

'^Because  the  same  was  irrelevant  and  immaterial,  and  because  the 
evidence  in  the  case,  nor  the  deposition  of  the  witness,  did  not  show 
that  there  was  any  deed  executed  and  acknowledged  by  J.  T.  Holbert 
and  his  wife,  in  the  form  prescribed  by  law,  conveying  any  portion  of 
the  property  in  controversy;  and  because  there  had  been  an  affidavit 
filed  with  the  papers  in  the  case  charging  that,  if  such  a  deed  had  ever 
been  in  existence,  that  the  same  was  a  forgery,  and  its  execution  had  not 
been  proven,  and  because  the  deposition  of  said  witness  did  not  show 
that  the  deed  or  conveyance  claimed  to  have  been  made  by  Emily  Hol- 
bert, a  married  woman,  had  been  acknowledged  in  the  form  prescribed 
in  the  conveyance  of  the  separate  estate  of  a  married  woman." 

Appellants'  only  proposition  presented  under  this  assignment  of  er- 
ror, which  is  as  follows :  "In  an  action  of  trespass  to  try  title,  when  the 
defendant  files  an  affidavit  that  a  deed  under  which  plaintiff  claims 
title  is  a  forgery,  the  burden  of  proving  the  execution  of  the  deed  at- 
tacked is  cast  upon  the  plaintiff,"  is  not  germain  to  the  assi^ments, 
and  on  that  account,  we  are  not  required  to  consider  same.  However, 
in  our  opinion,  these  assignments  are  not  well  taken,  as  the  testiiriony, 
while  perhaps  not  sufficient  within  itself  to  prove  the  due  execution  of 
the  deeds  to  which  it  referred,  was  admissible  in  connection  with  other 
testimony  in  the  record,  as  tending  to  prove  such  execution,  and  it  was 
proper  for  the  court  to  permit  same  to  go  to  the  jury  for  their  considera- 
tion. 

Appellants'  sixth  and  seventh  assignments  of  error  are  as  follows: 

"6th. — Because  the  court  erred  in  permitting  the  plaintiff,  T.  C. 
Spradling,  to  testify  that  he  knew  the  land  in  controversy,  and  had 
acted  as  agent  for  S.  M.  Woodrum  for  some  land,  and  bought  some 
once  owned  by  him;  that  he  was  agent  for  Woodrum  for  some  of  the 
W.  H.  Garrett  land;  that  it  was  out  of  the  southwest  comer  of  the 
survey — ^ninety  acres  more  or  less;  that  he  knew  what  Mr.  Woodrum 
did  with  the  ninety  acres;  he  sold  it  to  James  Cotton;  that  he  knew  it 
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by  having  secured  the  deed  from  James  Cotton ;  that  the  deed  was  signed 
by  Woodrum  and  acknowledged  before  an  officer,  a  notary  public  of 
Marion  County;  witness  did  not  remember  his  name;  that  he  took  the 
certificate  to  be  in  due  form,  investigated  before  he  bought  this  land; 
that  the  certificate  showed,  as  he  understood  it,  two  separate  acknowledg- 
ments; that  the  parties  were  personally  known,  and  the  certificates  of 
acknowledgment  were  in  due  form,  the  form  they  usually  have  on  blank 
deeds;  the  deed  was  dated  somewhere  between  1887  and  1895 — some- 
where about  1892;  witness  did  not  recollect  the  date,  Witness  brought 
the  deed  and  filed  it  with  Mr.  Fitzgerald,  county  clerk  of  Bains  County, 
because  there  was  better  evidence,  and  because  the  plaintiff  was  at- 
tempting to  prove  a  lost  deed  alleged  to  have  been  executed  by  S.  M. 
Woodrum  to  James  Cotton,  without  proving  its  execution,  was  imma- 
terial and  irrelevant.  And  because  the  witness  did  not  see  the  deed  exe- 
cuted, and  it  was  not  proven  by  the  testimony  of  any  other  witness,  and 
because  the  evidence  showed  the  deed  had  never  been  recorded,  all  of 
which  is  shown  in  defendant's  bill  of  exception  number  6. 

"7th. — The  court  erred  in  permitting  the  plaintiff  to  prove  by  his 
witness  W.  H.  Clendenin  that  witness  was  a  lawyer,  and  that  witness's 
recollection  was  that  plaintiff  T.  C.  Spradling  talked  to  him  at  one 
time  and  had  some  deeds;  he  remembered  the  name  of  Cotton  very  dis- 
tinctly being  connected  with  some  of  their  papers;  that  the  plaintiff 
T.  C.  Spradling  spoke  to  him  once,  he  did  not  recollect  the  time,  some- 
thing about  looking  into  the  title  of  a  tract  of  land,  and  his  recollection 
was  that  it  was  some  land  mentioned  in  these  papers  that  Spradling 
had ;  that  he  could  not  be  positive  about  it,  but  did  not  look  into  the 
title,  and  did  not  remember  what  survey  of  land  it  was,  except  it  was 
Garrett's  survey ;  could  not  be  positive  what  Garrett.  Witness  could  not 
be  positive  whether  the  deed  presented  to  him  for  examination  was  the 
particular  deed  that  had  Cotton  in  it  or  not,  but  his  best  recollection 
was  that  Mr.  Spradling  said  something  to  witness  about  writing  a  deed, 
and  perhaps  witness  did  write  a  deed  for  him.  His  recollection  was  that 
Mr.  Flanagan  was  a  party  to  that  deed,  and  that  the  Cotton  deed  was 
in  connection  with  the  same  land,  and  that  Spradling  showed  witness 
a  deed,  he  could  not  be  positive,  but  it  was  his  recollection  that  it  was 
at  the  time  of  the  conversation  relative  to  writing  the  deed  to  which 
the  name  of  Flanagan  appeared.  And  that  if  the  deed  witness  examined 
was  the  Cotton  deed,  that  he  could  not  be  positive,  but  his  recollection 
was  that  he  considered  the  acknowledgment  in  good  shape.  But  could 
not  be  positive  whetlier  or  not  the  deed  he  examined  was  a  deed  from 
Cotton  or  not.  Because  it  was  immaterial,  irrelevant  and  uncertain, 
and  because  the  plaintiff  was  put  upon  proof  of  the  execution  of  the  deed, 
and  the  evidence  showed  that  the  deed  had  never  been  recorded,  and 
because  it  was  not  shown  by  the  evidence  that  S.  M.  Woodrum  ever 
executed  a  deed  to  James  Cotton  to  any  portion  of  the  land  in  con- 
troversy." 

The  proposition  submitted  by  appellants  under  these  assignments 
of  error  is  to  the  effect  that  in  an  action  of  trespass  to  try  title,  when 
the  plaintiff  clafms  under  a  deed  as  one  of  the  links  in  his  chain  of 
title,  which  deed  having  been  lost  and  never  recorded,  the  burden  of  proof 
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rests  upon  him  to  prove  the  execution  of  the  deed  alleged  to  have  boon 
lost  and  not  recorded.  This  proposition  is  not  applicable  to  the  assign- 
ments of  error  under  which  it  is  submitted ;  but  in  our  opinion  the 
testimony,  the  admission  of  which  is  complained  of  by  said  assign- 
ments of  error  Nos.  6  and  7,  was  admissible  as  tending  to  prove  a 
material  issue  in  the  case,  and  its  weight  was  a  matter  for  the  jury  to 
determine.  The  only  issues  submitted  by  the  court  below  to  the  jury 
were  as  follows: 

"1.  Did  Emily  Holbert,  joined  by  her  husband  in  the  manner  above 
explained,  convey  to  J.  R.  Allcorn  the  100  acres  of  land  described  in 
the  deed  from  the  Allcoms  to  T.  C.  Spradling? 

**2.  Did  the  deeds  from  Holbert  and  wife  to  S.  M.  Woodrum, 
from  Woodrum  and  wife  to  James  Cotton,  and  from  James  Cotton  to 
J.  W.  Flanagan  convey  the  90  acres  of  land  described  in  the  deed  from 
J.  W.  Flanagan  to  T.  C.  Spradling?" 

Preliminary  to  and  in  connection  with  the  above  quoted  special  is- 
sues, the  court  instructed  the  jury  as  follows:  "The  conveyance  of 
land  by  a  married  woman  must  be  by  a  deed  of  conveyance  signed 
by  her  and  her  husband  and  acknowledged  by  her  privily  and  apart 
from  her  husband  before  some  officer  authorized  bv  law  to  take  ao- 
knowledgments  to  deeds.  A  notary  public  is  one  of  the  officers  author- 
ized by  law  to  take  acknowledgments  to  deeds.  The  burden  of  proof 
is  upon  the  plaintiff  to  establish  by  a  preponderance  of  the  evidence  the 
affirmative  of  the  following  issues:" 

Thus  it  will  be  observed  that  the  court  properly  instructed  the  jury 
that  the  burden  was  upon  appellee  to  establish  by  a  preponderance  of 
the  evidence  the  affirmative  of  both  issues  submitted  to  the  jury. 

No  reversible  error  being  pointed  out  in  the  record,  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  R.  Emerson  et  al.  v.  S.  B.  Scott  et  al. 

Decided  April  12,  1905. 

1. — Evidence— Lawyer — Pxivlleged  Commnnioation. 

A  statement  by  a  testator  to  the  lawyer  preparing  his  will  that  a  debt, 
which  by  his  will  was  relinquished  to  the  debtor,  was  secured  by  a  deed  of 
the  debtor's  property  to  him  was  inadmissible,  in  an  action  by  such  debtor 
against  the  heirs  and  devisees  of  the  testator,  to  show  that  the  deed  in  question 
was  a  mortgage  and  was  released  by  the  will;  the  declaration  was  a  privileged 
communication  and  the  heirs,  devisees  and  representatives  of  declarant  could 
claim  the  privilege. 

2. — Same. 

The  exception  permitting  the  attorney  who  wrote  a  will  to  testify  to 
statements  by  the  testator  applies  only  between  litigants  who  claim  under  such 
will,  and  is  not  available  to  one  who,  though  a  devisee  under  the  will,  is 
asserting  in  the  litigation  rights  not  derived  therefrom,  but  claimed  adversely 
to  the  testator. 

Vol.  XXXIX.  Civil— 5. 
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8. — Evidence — Party — ^Transaotions  with  Decedent. 

The  right  to  exclude  testimony  by  a  party  as  to  a  transaction  with  a 
decedent  is  limited  to  his  heirs  and  representatives,  and  is  not  available  to  his 
devisees  or  legatees. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Richard  Morgan. 

Oano,  Oano  &  Oano,  Henry  &  Henry,  W.  P.  Finley,  W.  J.  J.  Smith 
and  Coombs  &  Taylor,  for  plaintiffs  in  error. — Every  communication 
which  a  client  makes  to  his  legal  adviser  for  the  purpose  of  professional 
advice  or  aid  upon  the  subject  of  his  rights  or  liabilities  is  to  be  deemed 
confidential.  Flack  v.  Neill,  26  Texas,  276;  Warner  Mfg.  Co.  v.  Hous- 
ton (Texas),  28  S.  W.  Rep.,  405;  Mcintosh  v.  Moore,  22  Texas  Civ. 
App.,  22 ;  Henderson  v.  Terry,  62  Texas,  285 ;  Stallings  v.  HuUum,  79 
Texas,  421 ;  Abrams  v.  The  State,  31  Texas  Cr.  App.,  451 ;  Orman  v. 
The  State,  22  Texas  Cr.  App.,  604;  Vogel  v.  Gruaz,  110  U,  S.,  311; 
People  V.  Buchanan,  145  N.  Y.,  1;  Kant  v.  Kessler,  114  Pa.  St.,  603; 
Greenleaf  on  Evidence,  vol.  1,  sec.  239. 

The  client  and  his  heirs,  representatives  and  devisees  may  claim 
privilege;  and  such  privilege  remains  for  the  benefit  of  said  parties 
until  waived,  and  the  waiver  must  be  distinct  and  unequivocal.  Pearsall 
V.  Elmer,  5  Redf.,  N.  Y.,  181 ;  Brown  v.  Butler,  71  Conn.,  576 ;  Possler 
V.  Schriber,  38  111.,  173;  Winters  v.  Winters,  102  Iowa,  53;  Tate  v. 
Tate,  75  Va.,  522;  Mcintosh  v.  Moore,  22  Texas  Civ.  App.,  22;  Am. 
&  Eng.  Enc.  of  Law,  vol.  23,  p.  82. 

Word  £  Charlton,  for  defendants  in  error. — The  reason  of  the  general 
rule  which  excludes  from  evidence  confidential  communications  from 
client  to  attorney  does  not  apply  to  communications  made  to  an  at- 
torney by  a  testator  while  giving  instructions  for  drafting  a  will.  Jones 
on  Evidence,  3d  vol.,  sec.  773;  Rice  on  Evidence,  2d  vol.,  pp.  649  and 
660;  O'Brien  v.  Spalding,  66  Am.  St.  Rep.,  202. 

The  court  erred  in  refusing  to  permit  the  plaintiff  to  prove  by  his 
own  testimony  the  consideration  for  which  said  instrument  in  dispute 
was  executed,  and  that  the  same  was  intended  by  both  the  plaintiff 
and  S.  P.  Emerson  for  a  mortgage  to  secure  certain  debts,  as  shown 
by  plaintiff's  bill  of  exception,  Xo.  2.  Newton  v.  Newton,  77  Texas, 
508;   Mitchell   v.   Mitchell,   80   Texas,   111. 

KEY,  Associate  Justice. — S.  B.  Scott  brought  this  suit  against 
W.  R.  Emerson  and  a  number  of  other  defendants,  for  the  purpose  of 
canceling  a  deed  and  removing  cloud  from  title.  The  deed  purported 
to  convey  the  land  to  S.  P.  Emerson,  under  whom  the  defendants  claim. 

The  plaintiff  alleged  that  the  instrument,  though  in  form  a  deed, 
was  executed  for  the  purpose  of  securing  a  debt,  and  was  therefore 
a  mortgage;  that  S.  P.  Emerson,  who  is  now  deceased,  made  a  will, 
by  the  terms  of  which  he  remitted  and  relinquished  unto  the  plaintiff  the 
indebtedness  secured  by  the  alleged  mortgage. 

The  defendants  interposed  several  special  defenses,  which  we  deem 
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it  unnecessary  to  discuss  in  this  opinion.  There  was  a  jury  trial 
resulting  in  a  verdict  and  judgment  for  the  plaintiff,  and  the  defendants 
have  brought  the  case  to  this  court  by  writ  of  error. 

Without  discussing  in  detail  the  various  questions  presented  in  plain- 
tiff in  error's  brief,  we  hold  that  the  trial  court  ruled  correctly  in  all 
the  matters  complained  of  except  in  overruling  the  objections  urged 
to  the  testimony  of  the 'witness  Arthur  Ponsford,  complained  of  in  the 
sixth  assignment  of  error.  The  witness  referred  to  was  a  lawyer  and 
was  employed  and  consulted  by  S.  P.  Emerson  in  reference  to  making 
his  will,  and  after  such  consultation  the  witness  prepared  the  will, 
and  the  court,  over  the  objection  of  the  defendants,  permitted  him  to 
testify  that  during  his  consultation  with  the  testator,  the  latter  told  him 
that  the  notes  which  he  held  against  the  defendant  in  error  were  secured 
by  a  deed  to  his  property.  The  witness  testified  that  Emerson  told 
him  that  Scott  owed  him  about  $4,000,  for  which  he  held  as  security 
a  deed  to  all  of  his  property,  and  that  Scott  would  be  glad  to  get  it 
back.  This  testimony  was  objected  to  upon  the  ground  that  it  was 
a  privileged  communication  from  a  client  to  his  legal  adviser,  and  the 
court  overruled  the  objection.  The  objection  was  well  taken,  and 
should  have  been  sustained.  The  client  and  his  heirs,  representatives 
and  devisees  may  claim  the  privilege,  and  such  privilege  remains  in 
force  until  waived.  (Mcintosh  v.  Moore,  22  Texas  Civ.  App.,  22;  23 
Am.  &  Eng.  Ency.  Law,  2d  ed.,  70.) 

Counsel  for  the  defendant  in  error  contend  that  the  testimony  com- 
plained of  comes  .within  an  exception  to  the  general  rule,  citing  among 
other  authorities,  O'Brien  v.  Spalding,  66  Am.  St.  Rep.,  202.  The 
authorities  cited,  and  others  examined,  hold  that  as  between  litigants 
who  claim  under  the  testator,  and  especially  when  the  question  of  mental 
capacity  to  make  a  will  is  involved,  the  attorney  who  wrote  the  will  may 
testify  as  to  statements  made  to  him  by  the  testator.  The  leading  case, 
and  perhaps  the  one  establishing  the  exception  to  the  general  rule, 
is  Russell  V.  Jackson,  9  Hare,  386,  decided  in  1851  by  the  English 
High  Court  of  Chancery.  And  in  that  case  the  court  held  that  the 
reasons  of  the  rule  which  protects  from  disclosure  communications  made 
in  professional  confidence  apply  in  cases  of  conflict  between  the  client 
or  those  claiming  under  him  and  third  persons,  but  do  not  apply  in 
cases  of  testamentary  disposition  by  the  client  as  between  different 
parties,  all  of  whom  claim  under  him. 

We  do  not  think  this  case  falls  within  the  exceptions  referred  to. 
It  is  true  that  Scott,  the .  defendant  in  error,  was  a  devisee  under 
Emerson's  will,  but  he  does  not  claim  title  to  the  land  in  controversy 
through  the  will  or  under  Emerson.  His  assertion  of  title  is  antago- 
nistic to  Emerson,  and  all  persons  claiming  under  him;  and  therefore 
this  case  does  not  come  within  the  exception  referred  to.  True  it  is, 
the  will  relinquished  his  indebtedness  to  the  estate,  but  there  was  no  dis- 
pute about  that  fact.  The  gist  of  his  case  rested  upon  his  averment 
that  the  instrument,  executed  by  him  in  form  of  a  deed,  and  which 
apparently  vested  absolute  title  in  Emerson,  w^as,  in  legal  effect,  a  mort- 
gage only;  and  on  that  issue  he  was  claiming  adverse  to  Emerson  and  all 
persons  claiming  under  him;  and  the  testimony  complained  of,  related  to 
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that  issue.    Hence  we  hold  that  the. trial  ^ourt  committed  error  when 
it  admitted  the  testimony  referred  to. 

By  cross  assignments  the  defendant  in  error  complains  of  the  ruling 
of  the  trial  court  in  excluding  certain  testimony  offered  by  him.  He 
offered  to  testify  in  his  own  behalf  that  the  deed  in  controversy  was 
executed  for  the  purpose  of  securing  certain  debts,  and  was  intended 
as  a  mortgage.  This  was  objected  to  upon  the  ground  that,  Emerson 
being  dead,  and  this  being  a  suit  against  his  heirs  and  legal  representa- 
tives, the  adverse  party,  on  account  of  statutory  prohibition,  was  not 
a  competent  witness  to  prove  transactions  between  himself  and  Emerson. 
The  statute  referred  to  is  limited  to  heirs  and  legal  representatives, 
and  does  not  include  devisees  and  legatees.  (Newton  v.  Newton,  77 
Texas,  508;  Mitchell  v.  Mitchell,  80  Texas,  111.) 

It  was  shown  in  this  case  that  the  defendants  in  the  court  below  had 
fonnerly  engaged  in  litigation  amotig  themselves  concerning  the  validity 
and  legal  effect  of  the  will  of  S.  P.  Emerson;  and  that  an  agreed  judg- 
ment had  been  rendered  in  that  litigation  by  which  three  churches, 
defendants  in  this  suit,  recovered  an  interest  in  the  estate  as  legatees 
under  the  will  of  Emerson;  and  the  other  defendants  recovered  an  in- 
terest therein  as  his  heirs.  Hence  we  hold  that  as  between  Scott  and 
the  churches  referred  to,  the  testimony  was  admissible,  but  as  against 
the  other  defendants,  it  was  not  admissible.  The  court  should  have 
admitted  the  testimony  and  instructed  the  jury  to  consider  it  only 
as  against  the  churches  who  held  as  legatees  under  the  will. 

The  letter  written  by  Scott  to  S.  P.  Emerson,  and  offered  in  evi 
dence  by  Scott,  was  not  admissible,  and  the  court  properly  sustained 
the  objections  urged  against  it. 

For  the  error  pointed  out  in  admitting  the  testimony  of  the  witness 
Ponsford,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


o 
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State  of  Texas  v.  W.  J.  Langran  &  Company  et  al. 

Decided  April   12,  1905. 

Liquor  Dealer'!  Bond-4ksreens. 

There  was  no  violation  of  the  clause  in  a  liquor  dealer's  bond  conditioning 
it  that  the  seller  should  not  maintain  a  screen  or  other  device  to  obHtruct  the 
view,  where,  owing  to  the  irregular  form  of  the  room  rented  for  carrying  on 
the  business,  the  bar  could  not  be  seen  from  the  front  door,  no  screen  or  other 
device  being  used  to  obstruct  the  view. 

Appeal  from  the  District  Court  of  Johnson  County.    Tried  below  be- 
•fore  Hon.  Nelson  Phillips. 

Mason  Cleveland,  County  Attorney,  Haynes,  and  0.  T.  Plummer,  for 
appellant. — The  court  erred  in  rendering  judgment  in  this  case  for  de- 
fendants, because  the  uncontradicted  evidence  proved  beyond  a  doubt 
that  defendants  did  not  keep  an  open  house  at  the  place  where  they 
sold  spirituous,  vinous  and  malt  liquors  or  medicated  bitters  capable  of 
producing  intoxication  during  the  time  mentioned  in  plaintiff's  petition, 
and  because  as  a  question  of  law  under  the  facts  proven  said  judgment 
was  erroneous  and  is  contrary  to  law  applicable  to  the  case.  Sayles' 
Rev.  Stats.,  art.  5060g;  Com^ponovo  v.  State,  39  S.  W.  Rep.,  1114; 
People  V.  Kennedy,  62  N.  W.  Rep.,  1020;  People  v.  Carrell,  118  Mich., 
79. 

T.  L.  Camp,  for  appellees. — The  court  did  not  err  in  rendering  judg- 
ment for  appellees  because  the  uncontradicted  testimony  shows  that  W. 
J.  Langran  &  Company  did  keep  an  open  house  within  the  meaning  of 
the  statutes.    Rev.  Stats.,  art.  5060g. 

KEY,  Associate  Justice. — This  is  a  suit  brought  by  the  State  for 
an  alleged  breach  of  a  liquor  dealer's  bond.  There  was  a  nonjury  trial 
resulting  in  a  judgment  for  the  defendants,  and  the  State  has  appealed. 

The  testimony  discloses  the  following  facts:  W.  J.  Langran  & 
Company  executed  a  statutory  bond,  and  obtained  the  necessary  license 
and  engaged  in  the  business  of  retail  liquor  dealers  in  the  city  of 
Cleburne.  The  business  was  conducted  in  a  rented  house,  built  in  an 
irregular  shape,  so  that  the  rear  was  much  wider  than  the  front  part; 
in  fact,  the  front  was  only  eight  feet  and  ten  inches  wide  for  a  distance 
of  about  half  the  length  of  the  building,  where  there  was  an  offset  at 
a  right  angle  for  sixteen  feet.  The  bar  was  located  and  the  customers 
served  within  the  offset  in  the  rear  part  of  the  building,  and  that  part 
of  the  building  and  persons  located  therein,  could  not  be  seen  from  the 
front  door  on  account  of  the  angle  in  the  building.  The  following 
diagram  represents  the  building,  the  front  being  on  Anglin  street: 
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Langran  &  Co.  put  up  no  screen  or  any  other  obstruction  to  prevent 
the  view  from  the  front  door.  It  was  shown  that  persons  on  the  street, 
in  front  of  the  building,  or  in  the  front  door  could  not  see  the  bar 
or  persons  standing  by  it.  Article  5060g  of  the  Revised  Statutes  re- 
quires those  engaging  in  the  retail  liquor  business  to  execute  a  bond, 
conditioned,  among  other  things,  that  they  will  keep  an  open  house,  de- 
fined in  the  statute  as  "one  in  which  no  screen  nor  other  device  is  used 
or  placed,  either  inside  or  outside  of  such  house  or  place  of  business, 
for  the  purpose  of  or  that  will  obstruct  the  view  through  the  open  door 
or  place  of  entrance.*' 

In  our  opinion,  the  trial  court  decided  the  case  correctly.  The  tes- 
timony fails  to  show  that  Langran  &  Company  used  a  screen  or  any  oth- 
er device  for  the  purpose  of  obstructing  the  view  from  the  door.  They 
did  not  erect  the  building  in  that  shape  to  be  used  for  that  purpose. 
On  the  contrary,  the  building  did  not  belong  to  them,  but  they  rented  it 
from  the  o\iTier.  The  undisputed  testimony  shows  that  they  located  the 
bar  and  served  their  customers  at  the  most  convenient  place  in  the 
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building.  In  fact,  the  testimony  tends  strongly  to  show  that  the  bar 
could  not  have  been  suitably  located  elsewhere  in  the  building,  without 
removing  the  closet  shown  on  the  diagram,  and  it  was  not  shown  that 
the  lessees  had  any  right  to  make  such  a  material  change  in  the  building. 

No  error  has  been  shown  and  the  judgment  will  be  affirmed. 

Afjlrmed. 

Writ  of  error  refused. 


Mbs.  T.  M.  Pickett  et  al.  v.  J.  W.  Oleed. 

Decided  April  12,  1905. 

1. — ^Homeitead — ^DetignatloB — ^Xortgraffe. 

The  validity  of  a  designation  of  the  homestead,  made  at  the  time  a  mort- 
gage of  other  lands  was  executed,  is  not  affected  by  the  fact  that  such  designa- 
tion was  planned,  prepared  and  executed  at  the  instance  of  the  mortgagee, 
where  all  the  land  embraced  was  used  at  the  time  for  homestead  purposes,  and 
no  fraud  is  shown  on  the  part  of  the  lender  as  against  the  husband,  or  on  the 
part  of  either  or  both  as  against  the  wife. 

t. — flame — ^Fraud— Pleading. 

Fraud  In  the  designation  could  not  be  proven  in  order  to  defeat  the  mort- 
gage where  the  fraud  was  not  pleaded. 

8. — flame— ]>eslgnation  by  Husband  Alone. 

As  the  head  of  the  family  the  husband  may  set  apart  the  homestead,  and 
it  is  not  essential  to  the  validity  of  such  designation  that  it  be  signed  by  the 
wife,  or  even  that,  in  the  absence  of  fraud,  it  be  assented  to  or  concurred  in 
by  her. 


4. — flame — ^Homestead  Vim — Eerenue. 

One  who  owns  500  acres  of  land,  all  of  which  is  used  for  homestead  pur- 
poses, has  the  right  to  designate  for  the  homestead  any  200  acres  thereof, 
though  the  use  of  the  part  designated  be  a  mere  convenience  and  it  produces 
little  or  no  revenue. 


5. — flame— Mortgage  Foreolosure — Defense  of  Homestead. 

In  an  action  to  foreclose  a  mortgage  wherein  the  homestead  right  was  set 
up  in  defense  and  in  reply  plaintiff  pleaded  in  estoppel  a  designation  of  the 
homestead  at  the  time  of  the  loan,  it  was  not  essential  to  the  validity  of  the 
mortgage  that  there  should  have  been  a  written  application  for  the  loan,  or 
that  such  application  should  contain  a  description  or  field  notes  of  the  land 
to  be  mortgaged,  and  hence  proof  that  a  description  and  field  notes  were  pasted 
to  the  application  after  the  husband  had  signed  and  sworn  to  it  was  irrelevant 
and  inaamiseible. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
Nelson  Phillips,  Special  Judge. 

Robertson  &  Robertson,  for  appellants. — The  right  of  the  head  of  the 
family  to  designate  which  200  acres  of  a  large  tract,  is  used,  occupied 
and  claimed  as  the  homestead,  does  not  carry  with  it  the  right  to 
change  the  true  homestead,  neither  can  he  do  so  in  fraud  of  the  rights 
of  the  wife  nor  for  the  purpose  of  in  any  manner  evading  the  consti- 
tutional provisions  prohibiting  the  giving  of  liens  upon  homesteads. 
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but  he  must  act  in  perfect  good  faith.  Medlenka  v.  Downing,  59  Texas, 
40;  Land  Co.  v.  Blalock,  76  Texas,  85;  Affloeck  v.  Wangerman,  93 
Texas,  351;  Brin  v.  Anderson,  60  S.  W.  Rep.,  778;  Cervenka  v.  Dyches, 
32  S.  W.  Rep.,  321;  Building  Association  v.  Guillmet,  15  Texas  Civ. 
App.,  653. 

The  well  from  which  the  Pickett  family  obtained  all  of  their  drink- 
ing and  stock  water,  and  the  garden  from  which  they  supplied  their 
table,  being  located  about  the  center  of  the  150  acre  tract  and  in  the 
middle  of  the  farm,  were  such  as  in  law  fixed  the  homestead  as  being 
in  part  made  up  by  this  150  acre  tract,  and  no  designation  of  homestead 
to  the  contrarv,  however  made,  could  ever  be  valid.  Land  Co.  v.  Blalock, 
76  Texas,  80  ;^Brin  v.  Anderson,  60  S.  W.  Rep.,  778 ;  Affloeck  v.  Wanger- 
man, 93  Texas,  351;  Railway  Co.  v.  Winters,  44  Texas,  597. 

Wm.  M.  Knight,  for  appellee. — Where  several  tracts  of  land  aggre- 
gating over  two  hundred  acres  are  used  for  the  purposes  of  a  home, 
the  head  of  the  family  has  a  right  to  designate  any  two  hundred  acres 
thereof  which  are  so  used  at  that  time,  of  course  including  the  residence, 
barns,  lots,  etc.,  although  the  two  hundred  acres  designated  may  be 
used  for  convenience  and  may  produce  little  or  no  revenue.  Rev.  Stats., 
art.  2403;  Affleck  v.  Wangeman,  55  S.  W.  Rep.,  312;  Hunter  v.  Kelley, 
60  S.  W.  Rep.,  890 ;  Anderson  v.  Brin,  73  S.  W.  Rep.,  838 ;  Same  case, 
60  S.  W.  Rep.,  778;  Anderson  v.  Sessions,  51  S.  W.  Rep.,  874;  Arto  v. 
Maydole,  54  Texas,  247;  Axer  v.  Bassett,  63  Texas,  545;  Brooks  v. 
Chatham,  57  Texas,  33 ;  Am.  Freehold  Land  Mtg.  Co.  v.  Dulock,  67  S. 
W.  Rep.,  172. 

NEILL,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
the  former  one  being  by  the  appellee  from  a  judgment  against  him 
in  favor  of  the  present  appellants.  The  opinion  on  the  other  appeal 
is  reported  in  68  S.  W.  Rep.,  192,  where  the  nature  of  the  case  is  fully 
stated  and,  for  that  reason,  need  not  be  reiterated.  Suffice  it  to  say  that 
it  was  brought  by  appellee  against  appellants,  the  widow  and  children 
of  Joseph  Pickett,  deceased,  to  foreclose  a  mortgage  lien  on  certain 
lands  executed  by  decedent  to  secure  a  certain  promissory  note  for 
$2,500,  and  interest  coupons  made  by  Joseph  Pickett  to  the  Lombard 
Investment  Company  on  the  23d  day  of  October,  1890,  and  payable  on 
the  1st  day  of  November,  1895;  that  defendants  answered  by  claiming 
that  one  hundred  and  twelve  acres  of  the  land  included  in  the  mortgage 
constituted  a  part  of  the  homestead  of  Pickett  and  family  when  the 
mortgage  was  made.  In  reply  to  their  plea  of  homestead,  appellee  plead 
matters  in  estoppel,  averring  the  use  for  homestead  purposes  and  desig- 
nation by  Pickett  and  wife  of  two  hundred  acres  of  lands,  upon  which 
were  situated  their  domicile  outhouses  and  appurtenances,  other  than 
the  land  upon  which  the  mortgage  was  given,  and  of  their  sworn  state- 
ment in  the  application  for  the  loan,  as  well  as  recitals  in  the  mortgage 
that  the  land  so  designated  was  their  homestead,  and  that  no  part  of  the 
land  mortgaged  was,  and  that  the  money  for  which  the  note  sued  on  was 
given  was  loaned  by  the  investment  company  to  Pickett  upon  the  faith 
and  belief  of  the  truth  of  such  designation,  sworn  statement  and  re- 
citals in  the  mortgage. 


1905.]  Pickett  v.  Qleed.  73 

In  reply  to  plaintiff's  plea  of  estoppel  defendants  plead  they  were 
not  estopped  by  any  statements  in  the  application  for  the  loan,  because 
at  the  time  it  was  signed  and  sworn  to  it  did  not  contain  the  descrip- 
tion of  any  lands,  and  had  been  changed  since.  That  the  application 
for  the  loan,  designation  of  homestead  and  recitals  in  the  mortgage 
were  not  true  nor  relied  upon  by  the  investment  company,  and  were  not 
executed  by  Joseph  Pickett  in  good  faith  with  the  intention  of  changing 
his  actual  homestead,  but  were  simulated  for  the  purpose  of  mortgaging 
the  homestead,  with  full  knowledge  on  the  part  of  said  company. 

Upon  the  trial,  for  the  purpose  of  being  allowed  to  open  and  conclude, 
the  defendants  (appellants)  admitted  plaintiff's  cause  of  action  set  forth 
in  his  petition,  except  insofar  as  it  might  be  defeated  by  the  facts  of 
their  answer  constituting  a  good  defense  which  might  be  established 
upon  the  trial.  With  this  admission,  the  case  was  tried  before  a  jury 
and  the  trial  resulted  in  a  verdict  and  judgment  for  plaintiff. 

Conclusions  of  Fact. — The  main  question  in  this  case  is,  was  any  part 
of  the  land  described  in  the  mortgage  sought  to  be  foreclosed  em- 
braced in  the  homestead  of  Joseph  Pickett  when  the  mortgage  was 
executed  ?  This  was  an  issue  of  fact  for  the  jury  to  determine,  and  as  it 
was  submitted  to  them  and  they  decided  it  in  the  negative,  upon  evi- 
dence reasonably  sufficient  to  sustain  their  verdict,  we  are  not  authorized 
to  disturb  their  finding,  but  must  make  it  our  conclusion  of  fact.  This 
conclusion  necessarily  rests  upon  the  premises  that  the  designation  re- 
ferred to  in  the  pleadings  of  the  parties  was  an  actual  and  valid  desig- 
nation of  the  homestead;  and  that  the  200  acres  so  designated  were, 
at  the  time  of  the  designation  and  execution  of  the  mortgage,  actually 
used  for  homestead  purposes.  These  premises,  also,  find  support  in 
the  evidence,  else  the  conclusion  stated  on  the  principal  issue  could 
not  have  been  reached. 

Conclusions  of  Law. — Prom  our  conclusions  of  fact,  no  other  conclu- 
sion of  law  can  be  reached  than  that  the  mortgage  sought  to  be  fore- 
closed is  valid,  and  that  therefore  the  judgment  of  foreclosure  must 
be  affirmed,  unless  there  be  assigned  some  error  as  to  the  admission  or  re- 
jection of  testimony,  or  to  the  charge  that  requires  its  reversal.  We 
will,  therefore,  consider  such  assignments. 

1.  The  appellants  offered  to  prove  by  George  P.  Robertson,  that  the 
designation  of  Pickett's  homestead  was  planned,  prepared  and  executed 
at  the  instance  and  request  and  under  the  direction  of  the  Lombard 
Investment  Company,  and  that  this  was  done  after  the  agent  of  the 
company  had  inspected  and  viewed  the  lands  and  knew  the  location  of 
the  farm  and  improvements,  and  that  Joseph  Pickett  did  not  assist 
or  direct  the  preparation  thereof  and  had  nothing  whatever  to  do  with 
the  same.  Appellee's  counsel  objected  to  such  testimony  upon  the  grounds 
that  it  was  irrelevant  and  immaterial  and  there  were  no  allegations 
charging  any  fraud  or  imposition  of  the  Lombard  Investment  Company 
on  Pickett,  or  any  allegations  charging  the  perpetration  of  any  fraud 
on  Mrs.  Pickett. 

The  court  sustained  the  objections,  and  its  action  in  doing  so  is  the 
basis  of  the  first  assignment  of  error.     Suppose  the  testimony  offered 
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had  been  introduced,  then,  cui  bono?  We  can  perceive  none.  Though 
the  designation  may  have  been  planned,  prepared  and  executed  at  the 
instance  of  the  investment  company,  in  the  absence  of  fraud  of  such 
company  on  Joseph  Pickett,  or  the  company  and  Pickett  (either  or 
both)  on  Mrs.  Pickett,  it  would  nevertheless  be  a  valid  designation,  if 
all  the  land  embraced  were  used  at  the  time  for  homestead  purposes. 
Such  fraud  could  not  be  proven  unless  alleged,  and  there  was  no  such 
allegation. 

2.  The  appellants  also  offered  to  prove  by  Mrs.  T.  M.  Pickett,  one  of 
appellants,  that  while  she  signed  the  designation  of  homestead,  she 
did  so  at  the  request  of  her  husband,  and  that  had  she  known  it  desig- 
nated other  lands  and  excluded  the  farm  she  would  not  have  signed  it. 
Objections  that  such  testimony  was  irrelevant  and  immaterial  were 
properly  sustained  to  its  introduction.  It  is  for  the  head  of  the  family 
to  designate  and  set  apart  the  homestead,  and  when  its  head  was,  as  in 
this  case,  the  husband,  it  is  not  essential  to  the  validity  of  such  designa- 
tion that  it  be  signed  by  the  wife,  or,  in  the  absence  of  fraud,  even  that 
it  be  assented  to  or  concurred  in  by  her. 

3.  The  appellants  offered  to  prove  by  N.  R.  Morgan  that  he  swore 
Joseph  Pickett  to  the  application  for  loan  introduced  in  evidence  by 
appellee,  and  that  he  saw  Pickett  sign  such  application  and  swore  him  to 
it,  but  at  the  time  he  signed  and  swore  to  the  application  it  contained 
no  description  of  any  lands,  and  that  the  typewritten  description  and 
field  notes  as  they  now  appear  were  afterwards  pasted  in  the  application 
by  the  Lombard  Investment  Company.  The  court  sustained  the  objec- 
tions that  such  testimony  was  irrelevant  and  immaterial  and  no  legal 
rights  cotdd  be  predicated  upon  it  if  true.  This  ruling  was  correct, 
for  it  was  not  essential  to  the  validity  of  the  mortgage  that  there  should 
be  any  written  application  for  the  loan,  nor,  if  there  were  such  appli- 
cation, that  it  should  contain  any  description  of  or  field  notes  of  the  land 
intended  to  be  mortgaged  to  secure  the  loan. 

4.  This  special  charge;  "where  a  person  is  possessed  of  several  dif- 
ferent parcels  of  land  aggregating  over  two  hundred  acres,  all  of  which 
are  used  for  the  purpose  of  a  home,  he  has  the  right  under  the  law 
to  designate  any  two  hundred  acres  thereof  as  his  homestead.  Now  if 
you  believe  from  the  evidence  that  Joseph  Pickett,  on  October  23,  1890, 
owned  about  five  hundred  acres  of  land,  and  that  he  had  previously 
designated  two  hundred  acres  thereof  as  his  homestead  in  the  designation 
in  evidence,  and  if  you  further  believe  that  said  two  hundred  acres 
therein  described  was  at  the  time  used  by  him  for  the  purpose  of  a 
home,  although  the  use  may  have  been  a  mere  convenience  and  may 
have  produced  little  or  no  revenue,  you  should  find  for  the  plaintiff 
the  amount  of  his  debt  and  finding  that  he  has  a  lien  on  the  land  de- 
scribed in  his  original  petition,'^  given  at  appellee's  request,  is  assigned 
as  error.  There  is  no  merit  in  the  assignment,  for  the  charge  is  in  per- 
fect harmony  with  the  views  of  the  court  expressed  in  the  prior  opinion, 
which  we  believe  to  be  the  law  applicable  to  the  facts  in  this  case. 

5.  In  the  sixth  paragraph  of  the  charge  is  embodied  all  the  essen- 
tial elements  of  an  estoppel  in  pais;  there  was  evidence  of  the  existence 
of  all  the  matters  constituting  such  estoppel ;  and  such  paragraph  simply 
informed  the  jury  of  the  law  flowing  from  such  matters,  if  established 
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by  the  evidence,  and  how  to  apply  it.    Parrish  v.  Hawes,  66  S.  W.  Rep., 
210. 

This  disposes  of  all  the  assignments  of  error  and  requires  an  affirm- 
ance of  the  judgment. 

Affirmed. 

Writ  of  error  refused. 


J.  B.  Cochran  et  al.  v.  Frederick  Moerer. 

Decided  April   12,  1905. 

Boundary — ^Faet  Caie. 

Evidence  in  a  case  involving  a  question  of  boundary  held  to  conclusively 
show  the  location  of  the  tract  in  controversy  to  be  at  a  different  place  from 
that  found  by  the  jury. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  6.  Kittrell. 

0.  W.  Tharp,  for  plaintiffs  in  error. 

A.  R.  £  W.  P.  Hamblen^  for  defendant  in  error. 

NEILL,  Associate  Justice. — On  April  20,  1901,  plaintiffs  in  error, 
Jerome  B.  Cochran  and  W.  J.  Settegest,  Jr.,  sued  defendant  in  error, 
Frederick  Moerer,  in  the  form  of  trespass  to  try  title  to  recover  43.7  acres 
of  land  out  of  lot  number  13  of  Trott's  subdivision  of  the  west  half  of 
the  Lnke  Moore  league,  situated  in  Harris  County,  Texas,  on  Bray's 
Bayou,  about  thirty-two  miles  southeast  of  the  city  of  Houston,  begin- 
ning at  a  stake  on  the  north  bank  of  Bray's  Bayou,  it  being  the  southern 
comer  of  lots  8  and  13,  Trott's  subdivision.  Thence  north  20  degrees 
east  986.3  varas  along  the  dividing  line  of  lots  8  and  13  to  a  stake  in 
south  line  of  the  one-half  enclosure ;  thence  south  70  degrees  east  237^^ 
varas  along  said  enclosure  to  a  stake  in  west  line  of  the  Sierwesen  tract; 
thence  south  70  degrees  west  854.3  varas  to  a  stake  on  Bray's  Bayou; 
thence  up  said  bayou  with  its  meanders  to  the  place  of  beginning. 

The  defendant,  Frederick  Moerer,  answered  by  pleas  of  three,  five 
and  ten  years  statute  of  limitations,  and  that  the  land  sued  for  is  a  part 
of  lot  8  of  the  west  half  of  the  Luke  Moore  league,  and  is  bounded  as 
follows : 

Beginning  on  Bray's  Bayou  at  a  point  which  is  the  southeast  corner 
of  lot  8  on  the  dividing  line  between  lots  8  and  13,  in  the  upper  or  west- 
ern half  of  the  Luke  Moore  league,  a  sycamore  standing  .  .  .  varas  for 
said  comer,  and  the  hole  or  root  of  a  pine  tree,  at  one  time  standing — 
now  gone — are  original  landmarks  of  said  survey;  .  .  .  varas  from 
said  bayou,  being  now  the  southeast  corner  of  lot  8  and  southwest  cor- 
ner of  lot  13,  on  the  dividing  line;  thence  north  20  degrees  east  along 
a  fence  897  varas  to  comer,  a  pine  24  inches  in  diameter,  marked  "P," 
on  south  side ;  thence  north  70  degrees  west  250  varas  along  an  old  wire 
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fence  to  the  dividing  line  of  lot  8,  between  Kolbow  and  defendants,  be- 
ing Kolbow^s  northeast  comer,  a  leaning  post  oak  marked  "K,"  and 
small  pin  oak  marked  "K;'^  thence  south  20  degrees  west  999  varas 
along  said  dividing  line  and  Kolbow's  east  fence,  being  middle  line  of 
lot  8,  to  Bray^s  Bayou ;  thence  down  Bray's  Bayou  with  its  meanders  to 
the  beginning,  being  the  same  land  sued  for  by  plaintiff,  except  a  strip 
nine  feet  wide  along  said  dividing  line  throughout  its  entire  length,  and 
being  the  same  land  to  which  the  plea  of  limitations  applies,  and  which 
is  described  by  plaintiffs  as  part  of  lot  13. 

The  case  was  tried  before  a  jury,  who  were  instructed  that,  if  they 
found  the  land  sued  for  by  plaintiffs  was  in  lot  13,  to  return  a  verdict 
for  plaintiffs,  unless  they  should  find  for  defendant  under  its  plea  of 
limitation  of  ten  years.  And  "if,  on  the  other  hand,  the  plaintiffs  do 
not  prove  by  a  preponderance  of  evidence  that  the  land  sued  for  is  in 
lot  13,  or  if  they  believe  the  land  sued  for  is,  in  fact,  on  lot  8,  to  so  say 
by  their  verdict,  and  find  for  defendant,  and  inquire  no  further.  But 
if  they  should  find  that  the  land  claimed  by  defendant  is,  in  fact,  on 
lot  13,  to  consider  the  question  of  ten  years  limitation."  Then  follows 
an  appropriate  instruction  for  the  guidance  of  the  jury  in  considering 
said  plea. 

After  being  so  instructed  the  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  land  sued  for  is  on  lot  8,  and  find  for  defend- 
ant." Upon  this  verdict  judgment  was  entered  for  the  defendant, 
Frederick  Moerer,  from  which  judgment  this  writ  of  error  is  prosecuted. 

It  will  be  seen,  from  the  statement  of  the  case,  that  the  issue,  as  pre- 
sented to  us,  is  one  purely  of  boundary.  In  determining  it  we  feel  only 
authorized  to  pass  upon  the  question  decided  by  the  jury — i.  e.,  whether 
the  land  in  controversy  is  on  lot  8  or  lot  13  of  Trott's  subdivision  of  the 
west  half  of  the  Luke  Moore  league  survey.  This  excludes  from  our 
consideration  the  defendant's  plea  of  ten  years  limitation,  for  such  plea 
was  not  passed  upon  by  the  jury,  and  the  evidence  upon  it  is  not  so  con- 
clusive in  favor  of  defendant  as  would  authorize  us  to  sav,  as  a  matter 
of  law,  that  no  other  judgment  than  the  one  rendered  could  find  sup- 
port in  the  facts  in  view  of  the  evidence  upon  such  plea. 

In  1824  the  government  of  Mexico  titled  one  league  of  land  to  Luke 
Moore ;  it  was  in  the  form  of  a  square  and  surrounded  by  lands  belong- 
ing to  the  govenmient.  In  1829  Luke  Moore  conveyed  the  western  half 
of  said  league  to  Stephen  P.  Austin,  who  died  in  1837,  and  James  F. 
Perry  was  his  executor.  In  1838  Henry  Trott,  surveyor,  subdivided 
the  west  half  of  the  league  under  the  direction  of  James  F.  Perry,  ad- 
ministrator, and  recorded  the  plat  in  book  "C,"  p.  276,  a  copy  of  which 
plat  is  hereto  attached  in  order  that  the  evidence  upon  the  question  un- 
der consideration  may  be  understood. 
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The  lines  between  the  lots,  according  to  said  subdivision,  run  south 
20  degrees  west  from  the  north  line  of  the  league,  and  each  lot  is  500 
varas  wide.  Plaintiffs  have  a  regular  chain  of  title  from  Perry,  Austin's 
executor,  of  the  western  portion  of  lot  13,  and  defendant  regular  chain 
or  title  from  said  executor  from  the  eastern  portion  of  lot  8  of  the  Trott 
subdivision  of  the  west  half  of  said  league.  Indeed,  it  was  by  this  plat 
that  all  the  lots  in  the  subdivision  were  described  when  sold  by  Austin's 
executor.  In  fact  there  was  never  any  other  authorized  or  recognized 
subdivision  or  plat  of  the  west  half  of  the  Luke  Moore  survey. 

It  seems,  however,  that  in  1860  one  Will  Powers,  a  surveyor,  having 
concluded  that  Henry  Trott  had  made  a  mistake  in  his  subdivision  by 
beginning  125  varas  too  far  west,  of  his  own  motion  undertook  to  change 
the  lines  of  the  subdivision  so  as  to  make  it  correspond  to  his  idea  of  the 
true  location  of  the  west  line  of  the  survey,  thus  moving  each  of  the 
parallel  east  and  west  lines — ^as  run  by  Trott — of  the  subdivision  125 
varas  east,  thereby  throwing  everything  out  of  joint,  and  causing  much 
confusion  among  the  owners  of  the  several  lots  on  the  west  half  of  the 
league.  The  question,  however,  between  plaintiffs  and  defendant,  as  to 
the  location  of  the  land  respectively  claimed  by  them,  does  not  depend 
upon  any  mistake  that  may  have  been  made  by  Trott  as  to  the  true  lo- 
cation of  the  west  line  of  the  survey,  but  by  the  true  boundary  line^  as 
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run  by  Trott,  between  lots  8  and  18  of  his  subdivision.  Whatever  legiti- 
mate evidence  that  may  be  found  in  the  record  tending  to  show  this 
line — i.  e.,  the  east  line  of  lot  8  and  the  west  line  of  lot  13,  as  run  by 
Trott — will  be  considered  in  determining  its  location. 

As  will  be  seen  from  the  plat  of  the  subdivision^  each  lot  is  500  varas 
wide,  and  the  lines  extending  from  the  north  to  the  south  are  all  straight. 
S.  E.  Paccard,  a  civil  engineer  and  surveyor,  testified:  "I  have  run 
nearly  all  the  lines  according  to  Trott's  map.  The  middle  line,  dividing 
the  league  into  east  an^  west  half,  is  well  defined.  The  distance  from 
the  west  line  of  Luke  Moore  league  to  the  middle  line,  according  to  the 
Trott  subdivision,  is  2,502  varas  by  actual  measurement,  or  five  lots, 
each  500  varas  wide.  At  the  northeast  comer  of  lot  12  on  the  common 
north  end  of  the  dividing  line  between  the  east  half  and  west  half  of 
the  Luke  Moore  league,  there  is  a  gas  pipe.  It  is  a  well-recognized  cor- 
ner, and  is  a  proper  distance  according  to  Trott's  subdivision.  Where 
the  middle  line  crosses  Bray's  Bayou  it  is  marked  on  the  trees,  and  is 
known  and  designated  as  a  line  at  that  point,  and  recognized  as  such. 
The  west  line  of  the  Luke  Moore  league,  according  to  the  Trott  line,  is 
a  well-known,  marked  line.  There  is  an  iron  pin  at  the  northwest  cor- 
ner of  the  league,  and  the  west  line  runs  down  the  center  of  Scott 
Street.  The  Tierwester  survey  lies  west  of  the  Luke  Moore  league,  and 
the  enclosure  of  Paul  Webber,  who  lives  on  the  Tierwester  survey,  ex- 
tends to  the  Trott  line.  The  Grapevine  tract  is  an  old  tract,  and  is  en- 
closed according  to  the  Trott  line;  passing  south  along  Scott  Street,  in 
lot  1,  there  is  the  Seneschal  place,  held  by  the  Trott  line;  it  is  an  old 
place.  In  passing  down  Scott  Street  to  the  southwest  comer  of  the 
league  there  is  an  iron  monument  to  designate  that  line.  On  the  Trott 
line  we  found  marked  trees.  On  the  north  side  of  the  bayou  we  found 
an  old  hickory  with  a  very  old  mark  on  it;  also  a  white  oak  with  very 
old  marks  on  it;  and  on  the  south  side  of  the  bayou  an  old  hackberry 
with  very  old  marks,  on  the  Trott  line.  J.  0.  Davis  and  myself  made 
the  survey  on  New  Year's  day,  1898,  when  we  found  those  trees.  I  took 
J.  J.  Gillespie,  who  is  now  dead,  and  W.  A.  Polk  out  and  showed  them 
these  marks ;  the  bark  had  fallen  off  one  white  oak,  and  Mr.  Polk  brought 
it  into  court  in  another  case.  I  recognized  the  mark  on  the  bark.  The 
tree  from  which  the  bark  came  stood  on  the  north  side  on  the  Trott 
line,  about  300  feet  north  of  the  bayou.  It  was  an  old  white  oak  tree; 
it  was  dead,  and  the  bark  peeled  off.  I  surveyed  the  lines  between  lots 
3,  4,  5  and  6  in  1895  or  1896.  There  was  a  marked  line  about  500  varas 
east  of  the  west  line  of  the  Luke  Moore  league  according  to  Trott's  tsur- 
vey.  Between  lots  7  and  8,  or  at  a  corner  where  5,  6,  7  and  8  join,  there 
are  marks  of  improvements  that  indicate  that  it  is  an  old  line.  Between 
lots  5,  6,  7,  8  and  9  there  is  a  well  marked  line;  between  5  and  6  the 
southwest  corner  of  Koehler's  tract  is  a  well-defined  line  according  to 
Trott's  survey.  Passing  south  between  lots  7  and  8  we  found  an  old 
stump  on  Bray's  Bayou  which  Mr.  Gillespie  told  me  was  the  original 
comer,  according  to  the  Trott  subdivision,  between  lots  7  and  8.  One 
thousand  varas  east  from  the  west  line  of  the  Luke  Moore  league  is  the 
east  line  of  lot  2  and  the  west  line  of  lot  10 ;  I  have  passed  south  along 
the  line  between  2  and  10,  and  between  4  and  10,  and  know  where  the 
Ingram  tract  is;  the  improvements  are  old,  and  are  made  according  to 
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the  Trott  line  lot  10.  At  the  southwest  corner  of  lot  10  is  the  William- 
son tract;  it  is  the  old  Helmke  homestead,  and  is  enclosed  by  the  Trott 
line.  I  have  surveyed  the  line  between  lots  13  and  6.  The  Link  road 
is  on  the  line  between  lots  11  and  12,  and  there  are  old  enclosures  on 
either  side  of  the  road.  The  line  between  14  and  15  is  known,  and  there 
are  enclosures  along  the  line — i.  e.,  the  Trott  line.  Bustenbach  lives  in 
lot  15,  and  his  enclosures  are  old,  and  are  by  the  Trott  line.  T»t  1  of 
the  east  one-half  of  the  Luke  Moore  league  is  enclosed  to  the  Trott  line. 
Measuring  from  the  Trott  line  on  the  west  of  the  league  east  across  lots 
7  and  8  is  about  1,000  varas  to  the  west  line  of  the  land  in  controversy. 
Measuring  from  the  west  line  of  the  league  the  proper  distance,  accord- 
ing to  Trott's  survey,  the  43  acres  in  controversy  is  in  lot  13.  Measuring 
from  the  east  line  of  the  west  half  1,500  varas  goes  to  the  west  line  of 
lot  13.  Measuring  across  14  and  15,  it  is  1,000  varas  to  the  east  line  of 
lot  13.  Measuring  west  from  the  middle  line  of  the  league  the  proper 
distance  and  the  land  in  controversy  would  be  in  lot  13.  I  have  made 
many  surveys  according  to  the  old  marked  lines  in  the  timber.  The 
Trott  line  is  an  old  marked  line.  The  old  marked  lines  are  not  wrong 
when  they  begin  at  the  southwest  comer  according  to  the  Trott  line. 
The  old  marked  lines  and  the  lines  claimed  under  this  controversy  are 
Trott  lines.  The  distance  from  the  northeast  corner  of  the  43  acres 
claimed  by  plaintiffs  to  the  Trott  line  on  the  west  of  the  league  is  1,150 
varas.  I  got  my  beginning  point  at  the  northwest  comer  of  the  league, 
which  is  a  well-known  point.  It  comers  with  the  Tierwester,  the  Wells 
and  Williams  surveys.  Then,  running  east  1,000  varas,  you  strike  the 
line  which  divides  8  and  13.  Lots  8  and  13  are  not  in  conflict  that  I 
know  of.  The  east  line  of  the  43  acres  is  a  recognized  Powers  line  be- 
tween lot  13  on  the  east  and  6  and  8  on  the  west.  By  the  Trott  marked 
lines  the  43  acres  comes  exactly  as  shown  on  the  map,  entirely  in  lot  13.'* 

This  testimony  of  the  witness  Paccard  is  corroborated  by  a  number  of 
witnesses  and  circumstances,  and  is  inconsistent  with  any  other  hypo- 
thesis than  that  the  land  in  controversy  actually  lies  in  lot  13,  as  claimed 
by  plaintiffs.  Defendant's  main  witness,  J.  W.  Gillespie,  testified:  "If 
the  Trott  line  is  the  correct  line  between  lots  8  and  13,  then  the  43 
acres,  125  varas  of  it,  would  be  in  13."  The  defendant  testified  that  he 
did  not  claim  any  interest  in  lot  13  of  the  west  half  of  the  Moore  league. 

As  the  testimony  demonstrates  to  a  mathematical  ceitainty  that  the 
land  in  controversy  is  not  on  lot  8,  but  on  lot  13  of  the  Trott  subdivision 
of  the  west  half  of  the  league,  it  follows  that  the  verdict  is  against  the 
evidence,  and  the  judgment  for  this  reason  must  be  reversed. 

Under  this  view  of  the  case  it  is  unnecessary  for  us  to  consider  the 
first,  second  and  third  assignments  of  error,  which  complain  of  the  ex- 
clusion of  certain  testimony  offered  by  plaintiffs.  We  will  say,  however, 
that  it  seems  to  us  that  the  testimony  was  res  inter  alios  acta,  and  inad- 
missible for  that  reason. 

As  it  is  conclusively  shown  by  the  testimony  that  the  land  in  contro- 
versy is  in  lot  number  13  of  the  Trott  subdivision,  defendant  can  only 
defeat  plaintiffs  claim  to  it  by  his  plea  of  the  ten  years  statute  of  limi- 
tations. Therefore,  the  judgment  of  the  District  Court  is  reversed,  and 
the  cause  remanded  to  be  tried  solely  upon  that  issue. 

Reversed  and  remanded. 
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Barstow  Ibrioation  Company  v»  B.  M.  Black  et  al. 

Decided  April  12,  1905. 

1. — ^tnjury  from  OYerflow— Pleading— Iitne  of  Negllgenoe  Ealied. 

Where  in  an  action  for  injury  to  land  and  crops  from  the  overflow  of 
surface  water  caused  by  the  construction  of  an  embankment  it  was  alleged  that 
the  natural  flow  of  water  had  been  obstructed  by  the  embankment  and  that  a 
ditch  with  culvert  constructed  through  the  embankment,  designed  to  carry  off 
the  water,  was  not  large  enough  for  that  purpose  during  times  of  freshets,  and 
that  the  water  had  no  other  outlet,  this  was  sufficient  to  raise  the  issue  of  an 
improper  construction  of  the  ditch  in  that  it  was  not  sufficient  to  carry  off  the 
water. 

2. — Same — ^Xinlmizing  Injury — TrespaM. 

Where  after  plaintiff's  land  and  crops  had  been  overflowed  for  several  days 
by  reason  of  defendant's  negligence  in  the  construction  of  its  embankment,  they 
cut  the  embankment  and  thus  drained  the  land,  defendant  could  not  defeat 
any  part  of  the  liability  on  the  ground  that  plaintiffs  should  have  sooner 
done  the  cutting  and  thus  prevented  the  damage,  since  they  were  not  required 
to  commit  a  trespass  in  order  to  protect  or  relieve  themselves  from  injury 
resulting  from  the  act  of  a  wrongdoer. 

8. — Same— Irrigation  Company — Pliability — Skilled  Engineers. 

The  defendant  irrigation  company  having  failed  in  its  duty  to  so  construct 
its  canal,  ditches  and  embankment  as  not  to  cause  injury  to  adjacent  land- 
owners by  the  accumulation  of  water  during  ordinary  rainfalls,  it  was  liable 
for  the  damage  resulting  therefrom,  no  matter  how  learned  and  skillful  may 
have  been  the  civil  engineers  it  employed  in  the  construction  work. 

4. — ^Assignment  of  Error— Statement  of  Faots. 

An  assignment  of  error  to  the  exclusion  of  certain  evidence  fails  where 
the  agreed  statement  of  facts  shows  that  the  evidence  was  admitted. 

5. — Same — Rebuttal  Evidence — ^Harmless  Error. 

An  assignment  complaining  of  the  admission  of  certain  irrelevant  evidence 
is  not  well  taken  where  such  evidence  was  in  rebuttal  of  other  evidence  on  the 
same  point  drawn  out  by  the  other  party,  and  it  does  not  appear  that  it  could 
have  been  detrimental. 

T.  J,  Hefner  and  Jas.  F.  Ross,  for  appellant. — 1.  It  is  the  duty  of 
one  injured  by  tort  to  make  a  reasonable  effort  to  avoid  damages  there- 
from, even  to  the  extent  of  making  reasonable  expenditure  of  money  to 
such  end,  provided  it  can  be  done  without  detriment  to  the  property  of 
others  than  the  wrongdoer.  A.  &  N.  W.  Ry.  Co.  v.  Anderson,  85  Texas, 
88;  Jones  v.  George,  61  Texas,  345;  Galveston,  H.  &  S.  A.  Rv.  Co.  v. 
Becht,  21  S.  W.  Rep.,  971;  8  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  pp. 
605,  606,  and  cases  cited;  13  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p. 
714,  and  cases  cited. 

2.  Irrigation  companies  are  liable  in  damages  only  when  negligent 
in  the  construction  and  maintenance  of  their  ditches,  embankments,  cul- 
verts, etc.,  and  are  only  required  to  use  such  degree  of  care  and  pru- 
dence as  an  ordinarily  discreet  and  cautious  man  would  exercise  in  a 
like  business  or  undertaking.  H.  &  G.  N.  R.  R.  Co.  v.  Parker,  50  Texas, 
330;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Hollidav,  65  Texas,  512;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Pomerov,  67  Texas,  498;  Gulf,  C.  &  S.  F.  Rv.  Co.  v. 
Pool,  70  Texas,  713;  King  v.  MUes  City  Irrig.  Ditch  Co.  (Mont.),  41 
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Pac.  Bep.^  431;  13  Am.  &  £ng.  Ency.  of  Law  (2d  ed.),  699,  and  cases 
cited;  13  Am.  &  Bng.  Ency.  of  Law  (2d  ed.),  688,  and  cases  cited;  17 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  512,  and  cases  cited;  Long  on  Irri- 
gation, sec.  96,  p.  126,  and  cases  cited. 

A.  J.  Wilson  and  J.  E.  Siarley,  for  appellees. — 1.  Where  an  irriga- 
tion corporation  bnilds  upon  its  right  oi  way  an  irrigation  canal  with 
embankments,  in  such  a  manner  as  to  cause  surface  water  to  overflow 
the  farm  of  another  adjoining  same,  such  adjoining  owner  is  not  re- 
quired nor  authorized  to  enter  upon  such  right  of  way  and  cut  the  em- 
bankment to  avoid  damage  to  himself.  Gulf,  etc.,  By.  Co.  v.  Beed,  22 
S.  W.  Bep.,  283;  8  Am.  &  Eng.  Ency.  of  I^aw  (2d  ed.),  p.  607. 

2.  One  who,  by  constructing  an  embankment,  causes  another's  prop- 
erty to  be  overflowed,  knowing  such  fact,  can  not  stand  by,  and  allowing 
the  cause  of  the  injury  to  continue,  and  maintaining  same,  and  then  ex- 
cuse himself  from  liability  because  of  the  failure  of  the  injured  party 
to  avoid  the  injury.  The  doctrine  of  contributory  negligence  does  not 
apply.  Long  on  Irrigation,  sec.  70,  p.  128;  17  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  p.  513. 

3.  If,  in  the  construction  of  its  canal  embankments,  an  irrigation 
company  fails  to  provide  such  culverts  and  sluiceways  as  the  natural 
lay  of  the  land  demands,  and  thereby  causes  surface  and  surplus  waters 
to  back  up  and  overflow  the  lands  of  another  to  his  damage,  such  canal 
company  is  responsible  in  damages  for  the  injury.  H.  &  G.  N.  By.  Co. 
V.  Parker,  50  Texas,  330;  Bailwby  Co.  v.  Halloren,  53  Texas,  46;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Helsley,  62  Texas,  593;  Bonner  v.  Wingate,  14  S. 
W.  Bep.,  790;  Texas  &  P.  By.  Co.  v.  O'Mahoney,  50  S.  W.  Bep.,  1049; 
San  Antonio  &  A.  P.  By.  Co.  v.  Kiersey,  81  S.  W.  Bep.,  1045;  17  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.),  p.  512.' 

4.  The  law  required  the  appellant,  in  the  construction  and  mainte- 
nance of  its  canal  and  embankment,  to  guard  against  all  such  floods  as 
might  be  anticipated,  though  some  of  them  might  be  extraordinarv  and 
unusual.  Texas  &  P.  By.  Co.  v.  \\Tiitaker,  82  S,  W.  Bep.,  1051 ;  Mis- 
souri, K.  &  T.  By.  Co.  V.  Davidson,  1  Texas  Ct.  Bep.,  338 ;  Bailwav  Co. 
V.  Pomerov,  67  Texas,  498 ;  Sabine  &  E.  T.  By.  Co.  v.  Hadnot,  4  S.  W. 
Bep.,  138 ;"  Gulf,  C.  &  S.  F.  By.  Co.  v.  Nicholson,  25  S.  W.  Bep.,  54 ;  H. 
&  Q.  N.  By.  Co.  V.  Parker,  50  S.  W.  Bep.,  330;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  HoUiday,  65  Texas,  513. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  E.  M.  Black 
and  J.  C.  Summers  against  appellant  to  recover  damages  arising  from 
iniurv  to  crops  by  water  which  was  forced  thereon  bv  the  faultv  con- 
struction  of  an  irrigation  plant  owned  by  appellant.  It  was  alleged  that 
Black  owned  the  land  and  Summers  was.  his  tenant,  the  latter  getting 
three-fourths  of  the  crops  raised  on  the  land.  It  was  alleged  in  the  pe- 
tition :  "ITiat  the  defendant  built,  owned  and  maintained  an  irrigation 
canal  with  high  embankments  on  each  side,  the  top  of  said  embankment 
being  about  four  feet  above  the  level  of  the  ground.  Said  canal  and 
embankment  was  and  is  about  twenty  yards  west  and  south  of  plain- 
tiffs' said  premises  and  crops,  and  extend  down  on  the  west  side  and 
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across  the  south  end  of  said  80  acres  of  land,  and  for  a  long  distance  on 
each  side. 

"That  there  is,  and  has  been  for  years,  a  natural  water  drain  and 
channel  crossing  said  land ;  said  natural  water  drain  and  channel  extend 
up  the  Pecos  Biver  Valley  in  a  north westernly  direction  on  the  east  side 
of  the  Pecos  River,  and  for  about  six  or  seven  miles  above  plaintiffs' 
said  land.  Said  natural  water  drain  and  channel  have  for  vcars  drained 
a  large  scope  of  land  of  its  surplus  surface  and  rain  waters,  and  said, 
waters  have  naturally  flown  and  run  down  said  natural  water  drain  and 
channel  past  and  below  plaintiffs'  said  land.  That  the  aforesaid  canal 
and  embankment  were  built,  and  have  been  maintained,  by  defendant, 
along  the  plaintiffs'  said  land  and  acro^  the  said  natural  water  drain 
and  channel.  That  the  defendant  dug  and  constructed  a  ditch  along  the 
course  of  said  water  drain  and  channel  for  about  three  miles  above  the 
place  where  the  said  canal  and  embankment  was  constructed  across 
said  natural  water  drain  and  channel.  Said  ditch  accelerated  the  flow 
of  said  surface  water,  and  drained  much  of  the  land  along  its  course  of 
other  waters  that  the  natural  watercourse  did  not  drain,  and  said  ditch 
carried  the  water  to  the  place  where  the  said  canal  and  embankment  was 
constructed  across  said  natural  water  drain  and  channel. 

"That,  near  the  place  where  the  said  canal  and  embankment  cross 
the  said  drain  and  channel,  and  where  said  ditch  crosses  same,  the  de- 
fendant constructed  under  said  canal  and  embankment  a  small  culvert, 
which  said  culvert  was  not,  and  has  never  been,  more  than  sufficient  to 
carry  the  usual  and  ordinary  flow  of  water  in  said  ditch,  and  being 
wholly  insufficient  to  carry  the  surplus  and  surface  Avaters  during  times 
of  freshets.  And,  except  for  said  culvert,  the  defendant  entirely  dammed 
and  obstructed  said  water  drain  and  channel,  and  said  ditch,  with  the 
said  canal  and  embankments.  That  the  land  drained  bv  the  said  water 
drain,  channel  and  ditch,  has  been  visited  at  various  intervals  of  time 
with  rains  that  cause  a  large  volume  of  water  to  run  into  and  down  said 
natural  water  drain,  channel  and  ditch,  to  the  place  where  the  said  canal 
and  embankment  cross  said  natural  water  drain,  channel  and  ditch,  and 
which,  if  not  obstructed  by  said  canal  and  embankment,  would  flow  in 
its  natural  course  through  said  natural  drain  and  channel.  That  the 
aforesaid  culvert  was  not  of  sufficient  size  to  carry  said  water  or  allow 
the  same  to  flow  past  the  said  embankment,  and  that  said  water  has  at 
various  and  sundry  times  been  blocked,  stopped  and  backed  up  over  the 
surrounding  land  by  said  canal  and  embankment.  That  at  various  times 
before  said  canal  and  embankments  were  constructed  the  land  drained 
by  said  natural  water  drain  and  channel,  and  now  also  by  said  ditch, 
had  been  visited  by  heavy  and  excessive  rains,  and  that  a  large  volume 
or  amount  of  water  ran  into  said  natural  water  drain  and  channel  and 
down  said  water  drain  and  channel,  and  past  the  place  where  said  canal 
and  embankment  was  constructed  across  same,  and  off  the  land  of  the 
plaintiff.  That  said  defendant,  its  officers  and  agents,  wholly  failed  and 
refused  to  enlarge  said  culvert,  or  to  provide  any  way  for  the  water 
from  said  drain,  channel  and  djtch  to  pass  said  canal  and  embankment, 
and  said  defendant  maintained  said  canal  and  embankment  across  said 
natural  water  drain,  channel  and  ditch. 

"That  on  or  about  the  23d  dav  of  .Tulv,  1902,  the  volume  of  water 
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flowing  down  the  said  natural  water  drain,  channel  and  ditch  aforesaid 
was  increased  by  reason  of  rain  falling  on  the  land  drained  by  the  said 
natural  water  drain,  channel  and  ditch,  and  that  the  culvert  aforesaid 
was  wholly  insufficient  to  carry  said  water,  or  to  allow  same  to  flow  past 
said  canal  and  embankment,  and  that  said  canal  and  embankment  stopped 
said  water  from  flowing  in  its  natural  course,  and  caused  same  to  back 
up  and  flow  upon  and  over  the  plaintiffs'  farm  and  crops  and  cover 
said  land  and  crops.  That  said  water  was  so  held  over  said  crops  for 
four  days  and  nights.  That  said  water  was  so  stopped,  obstructed  and 
run  over  said  crops  on  Thursday  evening,  and  the  defendant,  though  re- 
peatedly notified  of  such  facts,  and  said  fact  being  well  known  to  said  de- 
fendant, its  officers  and  agents,  the  defendant  allowed  said  canal  and 
embankment  to  remain  and  dam  up  said  watercourse  and  ditch,  and 
hold  said  water,  until  Sunday  night,  when  said  canal  and  embankment 
was  cut  and  the  water  run  off  of  said  farm  and  crops.  Plaintiffs  fur- 
ther allege  that,  prior  to  the  obstruction  of  the  said  canal  and  embank- 
ment by  the  defendant,  the  aforesaid  natural  drain  and  channel  was  of 
sufficient  size  and  capacity  to  carry  off  all  waters  running  into  same,  and 
all  waters  draining  into  same,  and  all  waters  from  local  rains,  etc. :  that 
all  said  waters  ran  through  said  drain  and  channel,  and  did  not  over- 
flow the  land  through  which  they  ran,  and  crops  on  the  said  land  were 
not  overflowed  or  injured,  and  not  liable  to  injury  therefrom.  That  the 
defendant  carelessly  and  negligently  constructed  its  canal  and  embank- 
ment west  and  south  of  said  crops,  and  carelessly  and  negligently  filled 
up  and  obstructed  the  natural  depressions  and  channels  in  said  land  for 
the  escape  of  water  therefrom,  and  carelessly  and  negligently  failed  to 
provide,  and  construct  suitable  and  sufficient  culverts,  sluices,  or  other 
means  for  water  to  escape  from  and  run  off  of  the  said  lands  and  crops 
and  pass  said  canal  and  embankment.  That,  during  the  month  of  July, 
1902,  the  waters  flowing  in  the  said  natural  drain  and  channel,  and  in 
said  drain  ditch,  were  dammed  up  and  forced  back  over  the  country  above 
the  said  canal  and  embankment,  and  over  plaintiffs'  said  land,  and  plain- 
tiffs' aforesaid  crops  were  overflowed,  damaged  and  killed  thereby,  as 
aforesaid,  to  plaintiffs'  great  damage,  $1,900,  as  before  alleged.'* 

It  was  proved  that  appellant  constructed  its  embankment  and  canal 
in  such  a  manner  as  to  obstruct  the  natural  flow  of  the  surface  water, 
and  failed  to  supply  drain  ditches  of  sufficient  capacity  to  carry  the 
water  off,  and  it  was  forced  back  on  appellees'  crop  and  damaged  the 
same  in  the  sum  of  $611,  as  found  by  the  jury. 

The  second,  third  and  sixth  assignments  of  error  complain  of  five 
paragraphs  of  the  court's  charge  on  the  ground  that  they  submit  an  is- 
sue as  to  the  improper  construction  of  the  drain  ditch,  when  no  such 
issue  was  raised  by  the  petition,  it  being  the  contention  that  appellees 
based  their  cause  of  action  on  the  theory  that  the  canal  and  embank- 
ment  of  appellant  was  constructed  across  and  obstructed  the  natural 
drainage.  We  think  the  allegations  are  sufficient  to  raise  the  issue  as 
to  whether  the  drain  ditch  erected  by  appellant,  in  lieu  of  the  natural 
drain,  was  sufficient  to  carry  off  the  water.  The  petition  showed  that  the 
flow  of  surface  water  had  been  obstructed  bv  the  canal  embankment,  and 
that,  being  thus  obstructed,  a  ditch  sufficiently  large  to  carry  the  water 
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by  a  culvert  through  the  embankment  had  not  been  erected.  The  water 
had  no  other  means  of  escape  except  through  the  ditch. 

It  appears  from  the  evidence  that,  after  the  water  had  flooded  the 
crops  of  appellees,  they  informed  appellant  of  the  situation,  but  noth- 
ing was  done  to  drain  the  farm.  After  waiting  for  some  time  appellees 
cut  the  canal  embankment,  and  the  land  was  drained.  It  is  the  con- 
tention of  appellant  that  appellees  should  have  sooner  committed  a 
trespass  by  cutting  its  embankment  and  thus  preventing  much  of  the 
damage  to  the  crop.  The  duty  of  cutting  the  embankment  did  not  de- 
volve upon  appellees,  even  though  the  whole  crop  had  been  destroyed  by 
allowing  it  to  stand.  Appellees  were  guilty  of  committing  a  trespass 
when  they  did  cut  the  embankment,  and  appellant  can  not  protect  it- 
self from  the  effect  of  its  illegal  act  by  the  plea  that  appellees  should 
have  sooner  committed  the  trespass  and  removed  the  obstruction  erected 
by  it.  The  rule  in  cases  of  this  character  is,  that  an  injured  person  must 
use  ordinary  and  reasonable  care  and  means  to  prevent  an  injury,  and 
the  consequences  of  it,  and  that  he  can  only  recover  damages  for  such 
losses  as  could  not  by  such  care  and  means  be  avoided.  (Cooper  v.  City 
of  Dallas,  83  Texas,  239.)  What  constitutes  such  care  and  means  is 
usually  a  question  of  fact  for  a  jury,  and  it  was  in  this  case  so  submitted 
to  the  jury,  although  the  court  would  have  been  justified  in  instructing 
the  jury  that  appellees  were  under  no  obligation  to  commit  a  trespass  on 
the  wrongdoer's  property  in  order  to  lessen  the  damages  to  their  crop. 

In  the  case  of  Railway  v.  Young  (60  Texas,  201),  it  was  held  that  it 
was  not  the  duty  of  a  party,  whose  crops  were  destroyed  by  stock  that 
entered  his  farm  through  defective  cattle-guards  erected  by  a  railway 
company,  to  repair  the  defect,  although  authority  was  given  to  the  owner 
of  the  inclosure  by  the  statutes  of  Texas  to  make  such  repairs  at  the  ex- 
pense of  the  railway  company.  The  court  said :  "The  right  of  appellee 
to  enter  upon  appellant's  roadway,  and  in  any  manner  to  interfere  with 
it,  is  only  a  permissive  right  given  by  the  statute,  without  which  an  in- 
terference by  him  would  be  a  trespass,  which  he  may  exercise  or  not,  at 
his  option,  without  liability  to  be  charged  with  contributoiy  negligence 
if  he  elects  not  to  exercise  it.'' 

In  the  case  of  Railway  v.  Reed  (22  S.  W.  Rep.,  283),  the  Court  of 
Civil  Appeals  of  the  First  District  held  that:  "one  is  not  required  to 
commit  a  trespass  in  order  to  protect  or  relieve  himself  from  injury  re- 
sulting from  the  act  of  a  wrongdoer."  The  case  of  Wolf  v.  Water  Co. 
(15  Cal.,  319)  is  cited,  the  facts  of  which  case  are  quite  similar  to  those 
in  this  case,  and  the  California  court  said:  "There  is  nothing  in  the 
point  that  the  plaintiffs  might,  by  ordinary  diligence,  have  avoided  the 
injury  of  which  they  complain.  They  could  have  done  so  only  by  the 
commission  of  a  trespass,  and  surely  they  are  not  tt)  be  denied  redress 
because  they  have  chosen  to  appeal  to  the  law  rather  than  violate  it." 

The  evidence  was  conflicting  on  the  question  as  to  whether  the  rain,  by 
which  appellees'  crop  was  injured,  was  or  was  not  an  unprecedented  one, 
and  the  court  instructed  the  jury  that  appellant  was  not  liable  if  the 
rain  was  extraordinary,  and  of  such  unusual  occurrence  that  it  could 
not  have  been  reasonably  anticipated  by  men  of  ordinary  experience  and 
pruc^ence.  There  was  evidence  tending  to  show  that  the  portion  of 
country  in  which  the  farm  was  situated  was  subject  to  sudden  floods,  and 
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that  such  rains  as  the  one  which  flooded  the  farm  had  fallen  in  that  lo- 
cality before  in  recent  years.  Appellant's  proposition  that  "an  extraor- 
dinary flood  is  an  act  of  God,  and  imposes  no  liability  upon  him  whose 
lawful  structure  is  an  instrument  in  causing  damage  to  others,"  may  be 
abstractly  correct,  but,  where  the  evidence  is  contradictory,  the  jury 
must  determine  the  character  of  the  flood.  Another  proposition,  under 
the  ninth  assignment  of  error,  that  the  irrigation  company  would  not 
be  liable,  under  the  facts  of  this  case,  unless  it  was  negligent  in  the  con- 
struction and  maintenance  of  its  ditches,  embankments,  culverts,  etc.,  is 
true;  but  where  it  is  shown,  as  in  this  case,  that  such  ditches,  embank- 
ments and  culverts  were  not  sufficient  to  meet  the  demands  of  an  ordi- 
nary rain,  negligence  has  been  proved,  and  liability  for  such  negligence 
arises.  There  is  no  force  or  merit  in  the  contention  that,  as  appellant 
had  employed  a  civil  engineer  of  acknowledged  skill  and  ability,  and  he 
had  superintended  the  work  of  construction  of  appellant's  irrigation 
plant,  and  had  used  the  best  material,  it  was  not  liable  for  injuries  aris- 
ing from  the  failure  of  its  ditches  to  carry  off  the  water  of  an  ordinary 
rain,  although  the  water  was  prevented  from  running  off  by  the  improve- 
ments erected  by  appellant.  There  is  no  sanction  in  law  for  such  a  prop- 
osition. It  was  the  duty  of  appellant  to  so  construct  its  canals,  ditches 
and  culverts  as  not  to  cause  injury  to  adjacent  land-owners  by  the  ac- 
cumulation of  water  from  the  ordinary  rainfall  and  freshets  in  the  par- 
ticular section  of  country  in  which  they  were  constructed,  and,  if  this 
was  not  done,  it  is  liable,  no  matter  how  learned  or  skillful  the  civil  en- 
gineers employed  by  it  may  have  been.  (Railway  v.  Parker,  50  Texas, 
330;  Bailroad\.  Halloran,  53  Texas,  46. 

The  rule  applied  to  railroads  in  the  construction  of  their  roadbeds  is 
applicable  to  appellant:  *lf  a  railway  company  undertakes  to  change 
the  flowing  of  surface  water,  it  must  see  to  it  that  such  change  does  not 
operate  to  the  injury  of  the  land-owner."  (Railway  v.  Helsley,  62  Texas, 
593.)  It  is  true  that  in  the  case  cited  a  statute  as  to  the  manner  of 
constructing  railroads  was  being  applied,  but  the  court  went  farther,  and 
said:  "Even  by  courts  which  follow  what  is  considered  the  common- 
law  rule,  if  surface  water  is  collected  into  artificial  channels,  and  thereby 
in  increased  quantities  thrown  upon  the  land  of  another,  the  person  who 
causes  this  to  be  done  will  be  liable  for  such  injury  as  results."  (See, 
also.  Railway  v.  Pomeroy,  67  Texas,  498;  Railway  v.  Pool,  70  Texas, 
713.)  If,  as  contended  by  appellant,  the  rain  was  an  extraordinary  one, 
still  the  facts  tend  to  prove  that  it  was  such  a  rain  as  might  have  been 
reasonably  expected  to  occur  in  that  locality,  and  should  have  been  an- 
ticipated by  appellant.     (Railway  v.  Pomeroy,  above  cited.) 

The  thirteenth  assignment  of  error  complains  of  the  exclusion  of  evi- 
dence of  B.  M.  Boxley,  as  to  the  effect  that  standing  and  running  water 
would  have  on  growing  cotton.  The  assignment  must  fail  for  the  rea- 
son that  the  facts  stated  to  have  been  excluded  are  embodied  in  the  state- 
ment of  facts  as  a  part  of  the  testimony  of  Boxley.  Appellant  agreed 
to  the  statement  of  facts. 

The  fourteenth  assignment  of  error  is  directed  at  the  action  of  the 
court  in  permitting  the  witness  W.  B.  Summers  to  testify  that  at  and 
before  July  23,  1902,  at  and  in  the  vicinity  of  the  farm  of  Black,  there 
existed  a  substratum  of  water  ranging  from  four  to  five  feet  from  the 
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surface.  This  was  objected  to  because  it  was  not  shown  to  have  existed 
when  the  canal  was  constructed,  and,  if  it  did  exist  at  that  time,  appel- 
lant was  not  bound  to  take  any  account  of  it  in  making  such  construc- 
tion. The  bill  of  exceptions  upon  which  the  assignment  of  error  is  based 
is  qualified  by  the  statement  of  the  district  judge  that  appellant  had 
brought  out,  on  cross-examination  of  the  witness,  that  the  ground  was 
in  a  boggy  condition  at  the  time  mentioned,  and  the  witness  was  allowed 
to  testify  as  he  did  in  rebuttal.  Even  if  that  were  not  the  case,  we  do 
not  see  how  the  evidence  could  have  been  detrimental  to  appellant. 

The  judgment  is  affirmed. 

Afitrmed. 

Writ  of  error  refused. 


Sour  Lake  Townsite  Company  et  al.  v.  B.  Deutser  Furniture 

Company. 

Decided  April  13,  1905. 

1. — Sale— Breach  of  Contraet — Remedies. 

Upon  breach  of  contract  of  sale  the  seller  has  choice  of  three  remedies; 
(a)  he  might  retain  the  goods  and  recover  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  delivery;  or  (b)  he  might 
hold  the  goods  for  the  buyer  and  recover  the  contract  price;  or  (c)  he  might 
resell  the  goods  for  the  best  price  obtainable  at  the  place  of  delivery,  or  the 
most  accessible  market,  and  recover  the  contract  price  less  the  net  amount 
realized  for  the  goods  at  such  sale. 

2. — Same — ^Election. 

Having  elected  which  one  of  the  three  remedies  he  will  pursue,  the  seller 
is  bound  by  the  measure  of  damages  appropriate  thereto,  and  he  can  not  be 
held  to  any  other  measure  by  the  purchaser. 


8. — Same — ^Measure  of  Damages. 

If  the  seller  elects  to  keep  the  goods,  the  measure  of  damage  is  the  dif- 
ference between  the  contract  price  and  the  market  value  at  the  time  of  the 
breach,  and  not  at  some  time  in  the  future. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below  be- 
fore Hon.  L.  B.  Hightower,  Jr. 

F,  J,  &  R.  C,  Duff,  A.  L,  Davis  and  Nugent  &  Foster,  for  appellants. 
— The  measure  of  damages  for  breach  of  contract  to  purchase  is  the 
difference  between  the  contract  price  and  the  market  value  of  the  prop- 
erty at  the  time  and  place  of  delivery  in  the  absence  of  a  resale,  but  if 
the  whole  or  any  part  of  the  property  has  been  sold  for  as  much  or  more 
that  the  contract  price,  this  fact  must  be  taken  into  consideration  in  es- 
timating the  damage  to  the  seller,  or,  in  other  words,  the  profit  so  real- 
ized must  be  deducted  from  the  amount  of  his  recovery.  Diamond  State 
Iron  Co.  V.  San  Antonio  &  A.  P.  Ry.  Co.,  11  Texas  Civ.  App.,  587 ;  Hal- 
bert  V.  Newell,  27  S.  W.  Eep.,  767 ;  White  v.  Matador  L.  &  C.  Co.,  75 
Texas,  468,  24  Am.  &  Eng.  Ency.  of  Law,  p.  1117  (2d.  ed) ;  1  Suth.  on 
Dam.,  p.  36,  see.  12. 

After  refusal  by  the  buyer  to  accept  personal  property  under  a  con- 
tract to  purchase,  the  seller  may,  with  proper  regard  for  the  interest  of 
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the  buyer,  resell  the  property  for  the  highest  price  obtainable,  and  charge 
the  buyer  with  the  difference  between  the  price  thus  obtained  and  the 
contract  price,  and  it  must  necessarily  follow  from  this  that,  if  the  seller 
obtains,  at  such  resale,  a  price  as  great  or  greater  than  the  contract 
price  for  a  portion  of  the  property,  the  amount  of  this  recovery  would  be 
proportionately  reduced,  and  if  he  sold  all  the  property  for  as  much  or 
more  than  the  contract  price  he  would  recover  only  nominal  damages. 
Waples  V.  Overaker,  77  Texas,  7;  Weathered  v.  Golden,  34  S.  W.  Rep., 
761,  24  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1139. 

Smith,  Crawford  <t  Sonfield,  for  appellees. — The  measure  of  damages 
for  failure  to  deliver  specific  articles,  in  accordance  with  the  contract,  is 
the  diflFerence  between  the  contract  price  and  their  value  at  the  time  and 
place  of  delivery,  and  proof  of  value  at  any  other  time  is  inadmissible. 
Ullman,  Lewis  &  Co.  v.  Babcock,  63  Texas,  69;  Steinlein  v.  Blaisdell, 
44  S.  W.  Rep.,  200;  Harris  v.  First  Nat.  Bank,  45  S.  W.  Rep.,  311; 
Field  on  Damages,  sec.  260. 

REESE,  Associate  Justice. — B.  Deutser  Furniture  Company  sued 
the  Sour  Lake  Townsite  Company  and  George  A.  Hill  to  recover  dam- 
ages for  breach  of  a  contract  whereby  plaintiflF  agreed  to  sell  and  de- 
liver, and  defendants  agreed  to  buy  and  pay  for,  certain  articles  of  fur- 
niture, the  entire  bill  amounting  to  $6,045.93. 

By  the  terms  of  the  contract,  which  was  in  writing,  the  defendants 
agreed  to  purchase  from  plaintiff  the  furniture,  household  goods,  wares, 
etc.,  described  in  a  schedule  accompanying  the  contract,  which  schedule 
contained  also  the  price  of  each  article  thereof,  the  whole  amounting  to 
$6,045.93,  the  goods  to  be  delivered  by  plaintiff  within  ten  days  after 
notice  from  defendants.  Tender  of  the  goods  is  alleged  by  plaintiff,  and 
refusal  of  defendants  to  receive,  to  its  damage  $3,000. 

Defendants  answered  by  general  demurrer  and  general  denial,  but, 
upon  the  trial,  made  no  defense  except  as  to  the  measure  of  damages. 

The  case  was  tried  by  the  court  without  a  jury,  and  judgment  ren- 
dered for  plaintiff  for  $2,500,  from  which  defendants  appeal. 

The  assignments  of  error  presented  by  appellants  present  the  single 
question  as  to  the  proper  measure  of  damages  under  the  evidence. 

In  its  conclusions  of  fact,  which  are  not  attacked  by  appellants,  the 
court  finds  that  the  contract  was  executed  as  alleged,  and  that  the  goods 
were  tendered,  or  that  appellee  was  ready  and  offered  to  deliver  the  same, 
in  accordance  with  the  contract,  on  October  1,  1903,  which  date  the 
court  finds  to  be  the  date  of  the  delivery  according  to  the  contract,  but 
that  appellants  refused  to  receive  the  same,  in  violation  of  the  contract. 
The  court  further  finds  that  the  difference  between  the  market  value  of 
the  goods  and  the  contract  price,  at  the  time  and  place  of  delivery,  was 
$2,500.  It  is  found,  incidentally,  that  the  Sour  Lake  Hotel  was  de- 
stroyed by  fire  after  the  date  of  the  execution  of  the  contract  and  before 
the  1st  of  October. 

The  evidence  disclosed  that  appellee  was  engaged  in  business  as  a  fur- 
niture dealer  at  Beaumont,  and  that  when  appellants  refused  to  take 
the  goods  some  of  them  were  shipped  back  to  the  factory  from  which 
appellee  had  purchased  them,  and  some  of  them  were  sent  to  Beaumont 
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and  placed  in  appellee's  store  with  the  balance  of  its  stock,  and  of  those 
articles  sent  to  Beaumont  some  have  been  since  sold  by  appellee  at  retail. 

The  various  assignments  of  error  present  appellants'  contention  that, 
insofar  as  concerns  those  articles  which  had  been,  since  the  breach  of 
the  contract  and  before  the  trial,  sold  by  appellee,  the  proper  measure  of 
appellee's  damages  was  the  difference  between  the  contract  price  and  the 
amount  at  which  said  articles  had  been  sold.  The  evidence  having  shown 
that  certain  of  such  articles  had  been  sold  by  appellee  after  the  same  had 
been  sent  to  Beaumont,  and  placed  in  his  stock  there,  appellant  pro- 
pounded to  B.  Deutser,  president  of  appellee  company,  a  witness^  certain 
questions  as  to  the  prices  at  which  they  had  been  sold,  to  which  objection 
was  made  and  sustained  by  the  court,  on  the  ground  that  the  testimony 
was  immaterial,  and  would  not  affect  the  amount  of  appellee's  recovery, 
his  damage  being  the  difference  between  the  contract  price  and  the  mar- 
ket value  at  the  time  and  place  of  the  breach.  The  same  question  is 
presented  in  the  second  assignment  of  error,  attacking  the  conclusion  of 
law  of  the  trial  court,  that,  immediately  upon  the  breach  of  the  contract, 
the  plaintiff's  cause  of  action  was  complete,  and  his  measure  of  dam- 
ages as  above  indicated. 

Upon  the  breach  of  the  contract  by  the  refusal  to  take  the  goods,  ap- 
pellee, the  seller,  had  its  choice  of  three  remedies.  It  might  have  re- 
tained the  goods  and  recovered  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  of  delivery ;  or  it  might  have 
held  the  property  for  appellants,  and  at  their  risk,  and  recovered  the 
purchase  money  at  the  contract  price;  or  it  had  the  right  to  resell  the 
property  for  the  best  price  obtainable  at  the  place  of  delivery,  or,  if  there 
was  no  market  for  the  goods  there,  in  the  most  accessible  market,  charg- 
ing appellants  with  the  reasonable  expenses  of  the  sale  and  of  keeping 
the  goods,  and  recovered  the  purchase  price  less  the  net  amount  realized 
for  the  goods  at  said  sale.  (Waples  v.  Overaker  &  Co.,  77  Texas,  11; 
Woldert  Grocery  Company  v.  Boonville  Elevator  Co.,  lately  decided  by 
this  court.) 

Because  appellee  had  the  right  to  pursue  the  latter  course,  in  which 
event  he  would  be  charged  with  the  amount  realized  from  such  sale,  it 
does  not  follow  that,  if  he  elected  to  keep  the  goods,  he  can  be  charged 
with  whatever  amount  he  may  have  realized  from  a  sale  of  the  same,  or 
a  part  thereof,  at  any  time  in  the  future.  This  is  the  proper  measure 
of  damages  only  when  the  seller  elects,  at  the  time  of  the  breach,  to  sell 
the  goods,  or  a  part  thereof,  as  the  agent  of  the  defaulting  purchaser, 
and  for  his  account.  (White  v.  Matador  Land  Co.,  75  Texas,  468;  3 
Suth.,  Damages,  sec.  647.) 

Such  resale  is  one  means  of  determining  the  market  value,  and  it  has 
been  held  that,  if  the  vendor  himself  buy  at  such  sale,  which  he  may  do 
if  the  sale  is  fairly  made  at  auction,  and  he  subsequently  sells  the  prop- 
erty at  a  price  equal  to  the  contract  price,  this  would  be  immaterial  so 
far  as  concerns  the  effect  of  the  sale  as  fixing  the  market  value.  (3 
Suth.,  Damages,  sec.  647,  pp.  1861,  1862.) 

Suppose  the  seller  elects  to  keep  the  goods,  and  afterwards  sells  the 
same  for  the  market  value  then,  but  for  much  less  than  would  have  been 
the  market  value  at  the  time  and  place  of  delivery,  certainly  it  would 
not  be  contended  that,  in  such  case,  the  defaulting  purchaser  could  be 
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made  to  stand  the  Iobb  by  reason  of  the  sale  for  less  than  such  market 
Tslue.  Having  elected  which  one  of  the  three  remedies  open  to  him  he 
will  pursue,  the  seller  is  bound  by  the  measure  of  damages  appropriate 
thereto,  nor  can  he  be  held  to  any  other  measure  by  the  purchaser.  The 
right  of  the  seller  to  resell  in  satisfaction  of  the  unpaid  purchase  money 
is  well  settled,  but  he  is  not  required  to  do  so.  (24  Am.  &  Eng.  Ency. 
of  Law,  p.  1140.)  Nor,  if  he  elects  to  retain  the  goods,  is  he  bound 
either  to  keep  them  always,  or,  as  an  alternative,  account  to  the  default- 
ing purchaser  for  whatever  he  may  realize  upon  a  sale  of  them  in  the 
future. 

It  does  not  appear  when  the  articles  claimed  to  have  been  sold  by  ap- 
pellee were,  in  fact,  sold,  but  it  does  appear  that  they  were  sent  to  Beau- 
mont and  mingled  with  its  general  stock,  and  thus  disposed  of  at  some 
time  after  the  breach  of  the  contract,  having  been  kept,  in  the  meantime, 
at  the  risk  of  appellee,  both  as  to  loss  in  value  and  in  other  ways.  It 
was  immaterial  at  what  price  these  articles  were  sold  by  appellee,  and 
there  was  no  error  in  sustaining  appellee's  objection  to  the  evidence  of- 
fered on  this  point.  Nor  did  the  court  err  in  fixing  the  measure  of 
damages  at  the  difference  between  the  contract  price  and  the  market 
value  at  the  time  and  place  of  delivery. 

No  other  question  is  presented  by  appellants,  and  the  judgment  of 
the  trial  court  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 


William  Jordan  et  al  v.  Charles  N.  Henderson  bt  al. 

Decided  April  16,  1905. 

l.^-Attaohment — ^Levy  of  Writ  After  Betnm  Bay. 

A  writ  of  attachment  affords  no  justification  for  a  seizure  of  goods  there* 
under  by  the  sheriff  after  the  return  day  of  the  writ. 


2. — Same — ^Indemnity  Bond — ^Liahility. 

Sureties  on  an  indemnity  bond  to  a  sheriff  are  not  liable  for  his  act  in 
levying  a  writ  of  attachment  after  its  return  day  where  they  in  90  manner 
advised,  directed  or  consented  to  such  levy,  or  thereafter  in  any  way  ratified 
it  or  received  any  part  of  the  proceeds  derived  from  it. 

Appeal  from  the  County  Court  of  Lynn.  Tried  below  before  Hon.  W. 
L.  Elliott. 

W.  J.  Arrington,' Ernest  Herrington  and  Theodore  Mack,  for  appel- 
lants.— 1.  A  writ  of  attachment,  after  its  return  day,  is  functus  officio, 
and  the  officer  who  makes  a  levy  then  by  virtue  of  such  a  writ  is  a  naked 
trespasser^  and  he  alone  is  liable  in  damages  for  his  acts  Nance  v.  Bar- 
ber, 26  S.  W.  Rep.,  151;  lilies  v.  Fitzgerald,  11  Texas,  417,  430;  Till- 
man  v.  McDonough,  2  W.  &  W.,  sec.  53 ;  Molette  v.  Hodges,  1  W.  &  W., 
sees.  398,  399 ;  Davidson  v.  Hayden,  38  S.  W.  Rep.,  679. 

2.  The  sureties  upon  an  indemnity  bond  given  to  a  sheriff  at  the 
same  time  the  writ  of  attachment  is  delivered  to  him,  and  before  the 
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levy  is  made,  and  also  before  the  writ  upon  its  face  is  returnable,  are  not 
legally  bound  by  said  bond  to  said  sheriff  if  no  levy  or  sale  is  made  under 
the  said  writ  until  after  its  return  day. 

Jasper  N.  Haney,  for  appellees. — 1.  The  appellant  indemnitors,  Jor- 
dan, Gregory  and  Guest,  as  well  as  their  principal,  the  First  National 
Bank,  and  the  appellee  Doak  (sheriff),  are  all  and  each  of  them  liable 
as  trespassers,  directly,  to  appellee,  for  the  actual  damages  in  seizing  and 
taking  from  his  possession  and  converting  the  cattle,  and  the  judgment 
herein  should  be  affirmed.  Unsel  v.  Sisk,  11  Texas  Ct.  Rep.,  321; 
Cabell  V.  Shoe  Co.,  81  Texas,  104;  6  Waits,  Act.  and  Def.,  79,  89,  99. 

2.  The  liability  of  the  makers  of  the  indefnnity  bond,  which  induced 
the  sheriff  to  commit  the  trespass,  is  a  different  liability  from  that  of 
the  sureties  on  the  sheriff's  official  bond,  in  that  the  former  are  liable  di- 
rectly to  the  injured  party,  as  original  trespassers,  and,  if  there  should 
be  equity,  recrimination,  degrees  of  responsibility,  or  remedies  as  be- 
tween such  several  trespassers,  the  same  can  not  be  urged  against  the 
injured  party,  who  is  without  fault  as  to  the  trespass  and  damage,  and 
each,  or  either,  being  properly  sued,  must  respond  for  the  acts  of  his 
joint  tort  feasor. 

CONNEB,  Chief  Justice. — This  suit  was  instituted  in  the  County 
Court  of  Lynn  County  on  November  12,  1903,  by  the  appellee,  Charles 
X.  Henderson,  against  his  co-appellee  Charles  H.  Doak,  sheriff  of  Lynn 
County,  and  the  First  National  Bank  of  Grinnell,  Iowa,  a  nonresident 
corporation,  for  the  conversion  of  certain  cattle  on  November  5,  1903, 
the  amount  claimed  as  damages  against  the  sheriff  being  $330,  and 
against  the  bank  th^  same  sum,  as  actual  damages,  and  the  further 
sum  of  $50  exemplary  damages.  The  action  grew  out  of  a  levy  of  a  writ 
of  attachment  by  said  sheriff,  at  the  suit  of  said  bank,  against  one  R.  A. 
Henderson,  pending  in  a  Justice  Court  of  Stonewall  County,  Texas. 
Appellee  Doak  answered  by  general  denial,  and  impleaded  the  appellants, 
William  Jordan,  Jesse  Gregory  and  W.  P.  Guest,  as  sureties  on  an  in- 
demnity bond,  and  prayed  for  judgment  over  against  them  on  their  said 
undertaking.  The  bank  made  no  answer.  In  answer,  appellants  alleged 
specially,  in  substance,  that  the  conversion  alleged,  if  any,  was  by  said 
sheriff,  by  virtue  of  a  writ  of  attachment,  void  by  reason  of  its  execution 
after  the  return  day  thereof;  that  the  sureties  had  no  notice  of  this, 
never  authorized  such  void  levy,  and  never  ratified  the  same. 

The  jury  trial,  on  August  13,  1904,  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  Charles  N.  Henderson  against  all  of  the  other 
parties  herein  named  for  the  sum  of  $133,  as  the  value  of  the  cattle  con- 
verted, and  in  favor  of  appellee  Doak,  against  the  bank,  and  against  ap- 
pellants Jordan,  Gregory  and  Guest,  for  said  sum  of  $133,  with  the  fur- 
ther sum  of  $50  attorneys'  fees.    The  indemnitors  alone  appeal. 

Appellants  assign  as  error  the  refusal  of  the  court  to  give  the  follow- 
ing special  charge  requested  by  them: 

"Gentlemen  of  the  Jurv:  You  are  instructed  that,  if  vou  believe 
from  the  evidence  that  the  writ  of  attachment  was  levied  upon  said  cat- 
tle after  the  return  day,  then,  and  in  that  event,  the  levy  was  void,  anr'. 
a  recovery  for  damages  for  seizure  under  a  void  writ  can  not  be  had 
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against  the  sureties  on  the  indemnity  bond.  And  if  you  believe  that  said 
writ  was  levied  after  the  return  day  thereof,  you  will  find  for  the  de- 
fendants, William  Jordan,  Jesse  Gregory  and  W.  P.  Guest." 

We  are  of  opinion  not  only  that  the  special  charge  quoted  should  have 
been  given,  but  also  that  the  facts  would  have  authorized  a  peremptory 
instruction  in  appellants'  favor.  It  is  undisputed  that  the  writ  of  at- 
tachment pleaded  by  appellee  Doak,  as  a  justification  for  the  levy  upon 
appellee  Henderson's  cattle,  was  issued  out  of  the  Justice  Court  of  Stone- 
wall County  in  the  suit  of  the  bank  against  R.  A.  Henderson,  on  Octo- 
ber 24,  1903,  and  that,  by  its  terms,  it  was  made  returnable  November 
2,  1903 ;  that,  at  the  time  of  the  issuance  of  this  writ  of  attachment,  the 
indemnity  bond  sued  upon  by  Doak  was  executed  by  the  appellants,  and, 
together  with  the  writ  of  attachment,  was  forwarded  to  and  received 
by  appellee  Doak  on  the  2d  day  of  November,  1903;  that  the  cattle,  for 
the  value  of  which  the  recovery  was  had  in  this  case,  were  levied  upon 
by  appellee  Doak  by  virtue  of  this  writ  upon  the  5th  day  of  November, 
1903;  that  thereafter,  on  November  14,  an  order  of  salu  issued  and  the 
cattle  were  sold,  and  the  money  returned  to  the  Justice  Court  of  Stone- 
wall County,  and,  by  the  attorney  for  the  bank,  was  applied  as  a  credit 
on  the  judgment  of  the  bank  against  R.  A.  Henderson.  It  is  also  undis- 
puted that  appellants  executed  the  indemnity  bond,  which  was  condi- 
tioned as  such  bonds  usually  are,  as  matter  of  mere  accommodation  to 
the  bank ;  that  after  the  execution  of  the  bond  they  had  no  further  notice 
or  any  knowledge  of  the  levy  of  the  writ,  after  the  return  day  thereof, 
until  after  the  institution  of  this  suit;  that  they  in  no  manner  advised, 
directed  or  consented  to  the  levy  of  the  writ  at  the  time  it  was  levied; 
nor  did  appellants  thereafter  receive  or  participate  in  the  proceeds  of  the 
sale,  or  in  any  manner  ratify  the  unlawful  levy. 

It  is  well  settled  that  process,  such  as  here  in  question,  affords  no  justi- 
fication after  the  return  day  thereof.  The  sheriff,  Doak,  was  a  mere 
trespasser  in  his  levy  upon  appellee  Henderson's  cattle  for  the  debt  of 
another,  and,  as  such,  without  doubt,  liable  for  the  value  of  the  cattle 
converted.  Cases  may  be  found  where  indemnitors  have  been  held  liable 
for  a  levy  and  conversion  by  virtue  of  process  executed  after  return  day, 
but  they  are  cases  where  the  circumstances  authorize  the  conclusion  that 
such  indemnitors  advised  or  directed  the  execution  of  the  void  process 
or  ratified  it  after  it  was  done.  It  is  upon  such  ground  alone  that  ap- 
pellants could  have  been  made  liable  to  appellee  Henderson,  for  the  bond 
of  indemnity  was  primarily  for  the  security  of  the  sheriff,  in  terms  not 
made  payable  to  appellee  Henderson,  and  will  not  inure  to  his  benefit. 
(Lacy  V.  Rollins,  74  Texas,  566;  Frey  v.  Fort  Worth  &  R.  G.  Ry.  Co., 
86  Texas,  465.)  So  that,  under  the  circumstances  of  this  case,  it  seems 
clear  that  appellants  are  not  liable  to  appellee  Henderson  for  the  conver- 
sion shown.  It  seems  equally  clear  that  they  also  are  not  liable  to  ap- 
pellee Doak.  The  tender  of  the  indemnity  bond  imposed  on  the  sheriff 
no  duty  not  imposed  by  the  law.  An  oflBcer  can  not  be  legally  required 
to  commit  a  trespass.  (Hutchinson  v.  Lull,  17  Vt.,  133;  Jones  v. 
Thompson,  12  La.  Ann.,  174.)  The  sheriff,  Doak,  therefore  executed  the 
process  in  question  at  his  peril.  The  request  of  appellants  to  be  implied 
from  the  execution  of  the  indemnity  bond  can  not  be  construed  as  a  re- 
quest to  execute  the  process  after  its  return  day.    They,  as  well  as  the 
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sheriff,  were  entitled  to  whatever  of  legal  justification  valid  process  would 
afford,  and,  in  the  absence  of  participation  in  the  trespass  here  involved, 
and  of  a  ratification  thereof,  are  free  from  all  liability.  The  case  we 
have  been  able  to  find  most  nearly  in  point  is  that  of  Dawson  v.  Baum, 
by  the  Supreme  Court  of  Washington  Territory,  reported  in  the  19 
Pacific  Reporter,  at  page  46.  It  was  there  distinctly  held  that  indemni- 
tors, by  merely  signing  the  indemnity  bond,  are  not  made  responsible 
for  the  torts  committed  by  the  sheriff  in  the  execution  or  attempted  exe- 
cution of  process  in  his  hands.  In  the  case  of  McDonald  v.  Fett  (49 
Cal.,  354)  it  was  held  that  the  mere  act  of  signing  an  attachment  bond 
did  not  make  a  surety  thereon  liable  as  a  trespasser  for  tortious  acts  of 
the  sheriff  in  executing  the  process.  (See,  also,  lilies  v.  Fitzgerald,  11 
Texas,  417.) 

Other  questions  suggested  by  the  facts  appearing  of  record  will  not 
be  noticed,  but  we  conclude  that  the  judgment  should  be  reversed  and 
here  rendered  for  appellants,  not  being  disturbed  as  between  appellee 
Henderson  and  appellee  Doak. 

Reversed  and  rendered. 


Port  Worth  &  Denver  City  By.  Co.  et  al.  v.  J.  B.  Smith. 

Decided  April  15,  1905. 
1. — Railroad! — ^Injury  to  Employe — Negligence. 


While  an  engine  wiper  was  engaged  in  cleaning  an  engine  standing  on  a 
switch  track  he  was  injured  by  reason  of  a  string  of  cars  standing  near  being 
baclced  suddenly  against  the  engine  by  a  switching  crew  in  making  a  coupling 
at  the  other  end  of  the  string.  No  person  was  sent  forward,  as  was  the 
custom,  to  give  notice  of  the  movement  of  the  cars,  although  the  switching 
crew  knew  or  should  have  known  of  the  engine  being  there.  Held,  that  negli- 
gence  was  sufficiently  shown  to  authorize  a  recovery  for  the  injury. 


8. — Same — ^ABinmed  Bisk. 

Because  the  engine  wiper  knew  that  a  switch  engine  was  liable  at  any 
time  to  make  a  coupling  from  the  other  end  of  the  nearby  string  of  cars,  he 
did  not  assume  the  risk  resulting  from  its  being  negligently  made. 

8. — Same — Negligence  of  Lessee. 

A  railway  company  is  bound  to  furnish  its  employe  a  safe  place  to  work, 
and  it  is  liable  for  injury  to  him  resulting  from  the  negligence  of  another  com- 
pany to  which  it  has  given  the  right  to  use  its  yards  and  track. 

4. — Same — Ringing  Bell — Sufficiency  of  Warning — ^Fact  Question. 

It  was  for  the  jury  to  determine  whether,  because  of  the  noise  made  there 
by  a  mill  and  cooperage  shop,  other  warning  than  the  ringing  of  the  bell 
at  the  time  of  making  the  coupling  should  have  been  given  by  the  switching 
crew  in  the  exercise  of  proper  care. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

Spoonts  &  Thompson  and  J.  ff.  Bartinse,  Jr.,  for  appellant,  Ft.  Worth 
&  D.  C.  Ey.  Co. — 1.  Where  the  testimony  shows  conclusively  and  be- 
yond controversy,  as  it  does  in  this  record,  that  the  injury  to  appellee 
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occurred  from  a  defect  or  danger  that  was  open,  patent,  and  actually 
visible  and  known  to  him;  where  the  proof  shows  conclusively  that 
appellee  actually  knew  of  the  alleged  defect  or  dangerous  situation,  and 
fully  appreciated  and  understood  the  attendant  danger  of  performing 
the  work;  and  where,  as  here,  he  had  equal  knowledge  with  the  master, 
and  occupied  the  same  vantage  ground  as  the  master,  in  the  matter  of 
discovering  the  defect  or  existing  dangerous  situation ;  then,  as  a  matter 
of  law,  he  assumed  the  risk  of  injury  arising  therefrom.  Sogers  v. 
Galveston  City  By.  Co.,  76  Texas,  505 ;  Galveston,  H.  &  S.  A.  Kv.  Co. 
V.  Lempe,  59  Texas,  19 ;  Texas  &  P.  By.  Co.  v.  Bradford,  66  Texas^l  732 ; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Drew,  59  Texas,  10;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  Brentford,  79  Texas,  625 ;  Missouri,  K.  &  T.  By.  Co.  v.  Wood, 
35  S.  W.  Bep.,  880 ;  Missouri  Pac.  By.  Co.  v.  Somers,  78  Texas,  441 ; 
Brown  v.  Miller,  62  S.  W.  Bep.,  548,  549 ;  Parks  v.  St.  L.  S.  W.  By. 
Co.,  5  Texas  Ct.  Bep.,  385 ;  Bailway  Co.  v.  French,  86  Texas,  96 ;  Hous- 
ton &  T.  C.  By.  Co.  V.  Conrad,  62  Texas,  627. 

Eldridge  &  Midkiif,  for  appellant,  M.  K.  &  T.  By.  Co.— The  plaintiff 
knew  the  danger  of  passing  between  the  said  box  car  and  engine  at 
the  time  he  was  hurt  as  evidenced  by  the  fact  that  he  states  that  he 
looked  to  see  whether  there  was  a  switch  engine  attached  to  the  cars, 
before  he  attempted  to  pass  between  said  engine  and  car,  and  plaintiff 
had  equal  means  of  knowing  same  with  defendant,  if  there  was  danger 
of  so  passing  between  said  engine  and  car  and  the  danger  being  patent 
and  obvious,  plaintiff  assumed  the  risk  of  being  injured,  when  he  at- 
tempted to  so  pass  between  said  engine  and  cars,  and  is  not  entitled 
to  recover.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Schwabbe,  21  S.  W.  Bep.,  707 ; 
Texas  &  P.  By.  Co.  v.  Bradford,  2  S.  W.  Bep.,  598 ;  Bonnett  v.  Galveston, 
H.  &  S.  A.  By.  Co.,  33  S.  W.  Bep.,  335. 

Montgomery  &  Hughes,  for  appellee. — 1.  The  servant  does  not  as- 
sume the  risk  of  injuries  due  to  danger  arising  from  the  negligence 
of  the  master  unless  he  knows  of  the  danger.  White  v.  Bailway  Co.,  56 
S.  W.  Bep.,  204;  Missouri,  K.  &  T.  By.  Co.  v.  Milam,  50  S.  W.  Bep., 
417;  Missouri,  K.  &  T.  By.  Co.  v.  Felts,  50  S.  W.  Bep.,  1031;  San 
Antonio  Paper  Co.  v.  Noll,  11  Texas  Ct.  Bep.,  668;  Missouri,  K.  &  T. 
By.  Co.  V.  Homing,  42  S.  W.  Bep.,  508;  Texas  &  P.  By.  Co.  v.  Eber- 
heart,  43  S.  W.  Bep.,  510;  Bamett  v.  Bailway  Co.,  33  S.  W.  Bep., 
332;  Bailway  Co.  v.  Single,  42  S.  W.  Bep.,  971;  Texas  &  P.  By.  Co. 
V.  Bryant,  27  S.  W.  Bep.,  825. 

2.  The  servant  has  the  right  to  assume  that  the  master  has  made 
proper  regulation  for  his  safety.  Bonnett  v.  Bailway  Co.,  33  S.  W., 
334;  Missouri,  K.  &  T.  By.  Co.  v.  Homing,  43  S.  W.,  508;  Texas 
&  P.  By.  Co.  V.  Eberhart,  43  S.  W.,  510;  Bailway  Co.  v.  Burgle, 
43  S.  W.,  971;  Texas  &  P.  By.  Co.  v.  Homing,  43  S.  W.,  511;  Bailway 
Co.  V.  Lehenberg,  75  Texas,  67. 

3.  The  burden  is  on  the  defendant  to  show  that  it  had  established 
suitable  rules,  or  that  the  plaintiff  knew  of  his  failure  to  discharge 
his  duty.  Hightower  v.  Gray,  11  Texas  Ct.  Bep.,  393;  Harris  v.  Bailway 
Co.,  67  S.  W.  Bep.,  315;  Bailway  Co.  v.  Harris,  43  S.  W.  Bep.,  877, 
879. 
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CONNER,  Chief  Justice. — The  appellee,  J.  B.  Smith,  iiiBtituted  this 
suit  in  the  District  Court  of  Wichita  County  on  April  25,  1904,  against 
the  appellants,  the  Fort  Worth  &  Denver  City  Railway  Company  and 
the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  for  damages 
resulting  from  personal  injuries.  The  trial  on  April  1,  1904,  resulted 
in  a  verdict  and  judgment  in  appellee's  favor  against  both  of  the  ap- 
pellants in  the  sum  of  $1,000. 

The  principal  assignments  of  error  call  in  question  the  sufficiency 
of  the  evidence  to  support  the  verdict,  or  even  to  have  authorized  the 
submission  of  any  issue  of  fact  to  the  jury. 

We  find  the  facts  to  be  substantially  as  follows:  "Appellee,  some 
three  days  prior  to  his  injury,  had  been  employed  by  the  appellant,  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  as  engine  wiper 
and  cleaner  in  the  yards  of  that  company  at  Wichita  Falls,  Texas. 
There  was  a  switch  track  extending  in  the  general  direction  of  north  and 
south,  west  of  the  main  line;  this  track  was  owned  by  and  was  within 
the  yards  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 
Upon  the  incoming  of  a  local  freight  train  of  this  company  the  custom 
was  to  transfer  the  engine  from  the  main  line  to  said  switch  line  where 
it  remained  until  again  used,  and  upon  which  it  was  wiped  or  cleaned 
by  appellee,  the  company  having  no  other  place  at  this  point  where  this 
labor  could  be  done.  This  switch  track  was  also  used  by  both  appel- 
lants for  the  transfer  of  cars  to  and  from  the  main  lines  of  railway, 
the  transferring  and  switching  being  done  under  an  agreement  of  the 
two  companies  by  the  switch  crew  of  appellant  the  Fort  Worth  &  Denver 
City  Railway  Company.  On  the  day  of  appellee's  injury  there  were 
nine  freight  cars  standing  upon  this  switch  track.  The  engine  of  the 
local  freight  of  appellant  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, came  in  and  was  transferred  to  the  switch  track  and  stopped  at 
the  customary  place,  its  entrance  being  from  the  north  end  of  the  switch 
track.  Upon  this  occasion,  however,  it  stopped  within  a  very  short 
distance  from  the  north  end  of  the  string  of  freight  cars  before  men- 
tioned, there  being  but  a  very  few  inches  between  the  pilot  of  the 
engine  and  the  draw  bar  of  the  freight  car.  Appellee  in  the  discharge 
of  his  duty  wiped  and  cleaned  one  side  of  the  engine  and  then  at- 
tempted to  pass  between  the  car  and  engine  for  the  purpose  of  wiping 
the  other  side;  while  in  the  act  of  doing  so  the  switch  crew  of  the 
appellant  the  Fort  Worth  &  Denver  City  Railway  Company,  for  the 
purpose  of  transferring  some  of  the  cars  from  the  switch  track,  entered 
thereon  from  the  south  and  made  a  coupling  on  the  south  end  of  the 
string  of  cars.  This  coupling  does  not  appear  to  have  been  other  than 
the  usual  one,  but  it  was  with  sufficient  force  to  suddenly  project  the 
car  next  to  the  engine  against  its  pilot,  at  which  precise  juncture  appellee, 
in  making  the  attempted  pass  between  the  car  and  the  engine,  as  stated, 
had  his  right  foot  so  situated  as  to  be  caught  between  the  pilot  and 
draw-head  of  the  car.  On  the  side  of  the  engine  and  string  of  ears  that 
appellee  was  attempting  to  gain  there  was  a  mill  and  cooperage  shop, 
which  at  the  time  was  making  considerable  noise.  Appellee  knew  that 
switching  on  this  track  was  liable  to  be  done  at  any  time,  and,  before 
attempting  to  pass  between  the  car  and  engine,  he  looked  along  the  side 
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of  the  string  of  cars  to  see  if  he  could  discover  evidences  of  an  engine; 
or  of  any  impending  switching;  he  saw  nothing  of  the  kind,  nor  did  he 
hear  the  ringing  of  any  bell.  The  evidence  warrants  a  finding  that  no 
bell  was  rung,  although  the  evidence  tended  to  raise  this  issue.  The  evi- 
dence also  shows  that  on  no  former  occasion,  within  the  knowledge  of 
any  of  the  witnesses,  had  the  engine  been  left  so  close  to  cars  situated 
upon  said  track,  the  proof  showing  that,  ordinarily,  the  engine  was 
stopped  within  a  distance  of  not  less  than  ten  or  twelve  feet  of  cars  that 
might  be  so  situated.  The  train  of  cars  on  the  track  on  this  day,  how- 
ever, was  longer  than  usual,  and  the  track  was  so  situated  as  that,  from 
appellee's  position  at  the  side  of  the  engine,  and  at  the  time  he  started 
to  cross  between  the  car  and  the  engine,  he  could  not  see  the  lower  or 
southern  end  of  the  string  of  cars,  and  the  switch  engine  which  was  in 
the  act  of  making  the  coupling.  The  switch  crew  failed  to  send  forward 
any  person  or  lookout  to  warn  appellee  of  danger,  and  no  rule  of  either 
appellant  was  shown  that  required  appellee  to  put  out  flags  or  give 
other  evidence  of  his  work  upon  the  engine  so  as  to  apprise  switch  crews 
of  the  fact  of  his  work  about  it.  The  engineer  and  fireman  of  the  switch 
engine  testified  that  they  did  not  notice  the  presence  of  the  engine  upon 
which  appellee  was  at  work  prior  to  the  coupling  in  question.  We  think, 
however,  the  evidence  warrants  a  finding  that  they  would  have  known 
of  this  fact  had  the  care  of  a  person  of  ordinary  prudence  been  exer- 
cised. 

We  conclude  that  these  facts  not  only  authorized  the  submission  of 
the  issues  given  in  charge  to  the  jury,  but  also  are  sufficient  to  support 
the  verdict  and  judgment  in  appellee's  favor  against  both  appellants. 
The  evidence  authorized  the  inference  that  the  switch  crew  were  negli- 
gent, as  alleged,  in  failing  to  send  forward  some  person  to  see  and  warn 
any  one  on  or  about  the  engine  of  the  approaching  act  of  coupling.  The 
evidence  shows  that  this  was  customary;  that  the  crew  knew,  or  ought 
to  have  known,  of  the  position  of  the  engine,  and  knew,  or  ought^to 
have  known,  that,  because  of  the  noise  of  the  mill  and  cooperage  shop, 
the  mere  sounding  of  the  bell  would  be  insufficient.  It  is  true,  as  appel- 
lants insist,  that  appellee  assumed  the  risks  of  the  usual  dangers  of  his 
employment,  and  of  such  dangers  and  risks  as  were  obvious,  and  the 
jury  were  so  instructed;  but  he  did  not  assume  risks  caused  by  negli- 
gence. He  knew  the  position  of  the  cars,  and  of  the  engine,  and  that  a 
switch  engine  was  liable  to  make  a  coupling  at  any  time,  but  the  jury 
found  that  he  was  not  guilty  of  contributory  negligence,  and  the  evi- 
dence authorized  the  conclusion  that  he  did  not  know  that  such  coupling 
would  be  negligently  made  without  warning.  If  so,  he  was  without  the 
necessary  element  of  a  knowledge  of  the  impending  danger  arising  from 
a  negligent  coupling,  and  hence  did  not  assume  the  risk.  These  conclu- 
sions of  law  are  so  well  known  that  we  forbear  the  citation  of  authority. 
If,  as  we  have  found,  the  appellant,  the  Fort  Worth  &  Denver  City  Rail- 
way Company,  was  liable  because  of  the  negligence  of  the  switch  crew,  it 
follows  that  the  other  appellant,  whose  tracks  and  yards  it  was  using, 
is  also  liable  therefor.  It  was  the  duty  of  the  appellant  the  Missouri, 
Kansas  &  Texas  Railway  Company  to  furnish  appellee  a  safe  place  to 
work,  and  it  can  not  escape  from  the  consequences  of  negligence  on  the 
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part  of  one  to  whom  it  has  given  the  right  to  use  its  yards  and  tracks. 
(See  Bailway  Co.  v.  Delaney,  22  Texas  Civ.  App.,  427;  Railway  v.  Mil- 
ler, 79  S.  W.  Bep.,  1109;  Bay  v.  Pecos  &  Northern  Texas  Bailway  Com- 
pany, 80  S.  W.  Bep.,  112,  and  authorities  therein  cited  on  this  point.) 
Besides,  appellee  alleged,  and  there  was  evidence  tending  to  show,  that 
appellee  was  an  inexperienced  workman ;  that  the  appellant  the  Missouri, 
Kansas  &  Texas  Bailway  Company  was  negligent  in  failing  to  adopt 
and  use  rules  by  means  of  which  appellee  would  have  been  warned  in 
time,  and  that  appellee  was  without  knowledge  or  notice  of  the  fact  that 
no  such  rules  were  in  use.  (Texas  &  Pacific  Bailway  Co.  v.  Eberhart, 
91  Texas,  321,  43  S.  W.  Bep.,  510.) 

The  foregoing  conclusions  dispose  of  the  main  contentions  in  this 
case.  The  court  properly  refused  to  give  special  charge  number  4  re- 
quested by  the  appellant  the  Fort  Worth  &  Denver  City  Bailway  Com- 
pany, because  it  sought  a  finding  of  the  jury  on  a  question  of  law,  and  it 
excluded  the  issue  of  whether  other  warning  than  the  ringing  of  the  bell, 
at  the  time  of  making  the  coupling,  was  required  in  the  exercise  of 
proper  care.  It  was  the  function  of  the  jury  to  determine  from  the  evi- 
dence whether  the  bell  was  in  fact  then  rung,  and,  if  so,  whether  ap- 
pellee heard,  or,  in  the  exercise  of  ordinary  care  for  his  own  safety, 
would  have  heard,  the  warning,  but  whether  it  was  legally  sufficient  is  a 
question  of  law.  The  jury  might  have  found,  as  required  by  the  charge, 
that  the  ringing  of  the  bell  was  such  warning  as  would  have  been  given 
by  a  person  of  ordinary  prudence,  and  that  it  was  sufficient  to  apprise 
appellant  of  the  approach  of  the  engine,  and  yet  have  believed  that  a 
person  of  ordinary  prudence  would,  under  the  circumstances,  have  given 
a  further  or  more  specific  warning  of  the  danger  and  of  its  imminence. 

We  conclude  that  the  court  fairly,  and  without  prejudicial  error,  sub- 
mitted the  issues  made  by  the  pleadings ;  that  the  evidence  supports  the 
finding  of  the  jury  to  the  effect  that  appellee's  injuries  were  proximately 
caused  by  the  negligence  alleged,  for  which  both  appellants  are  liable; 
that  he  thereby  suffered  damage  in  the  amount  of  the  verdict,  and  that 
the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Bailway  Company  v.  D.  H.  Lynch. 

Decided  April  15,  1906. 


1. — Secondary  Evidence — ^Letter-prest  Copy. 

A  letter-press  copy  or  impression  of  a  freight  waybill,  by  virtue  of  which 
plaintiff  was  claiming  return  transportation  at  the  time  of  his  ejection  from 
the  train,  is  not  admissible  in  evidence  over  the  objection  that  it  is  secondary 
and  not  the  best  evidence. 

2. — Carrier  of  Passengers — Ejection  from  Train — ^Ability  to  Pay  Fare. 

In  an  action  of  damages  for  ejection  from  a  train  on  which  plaintiff  was 
entitled  to  return  transportation  free,  it  may  be  shown  in  mitigation  of  the 
damages  to  his  feelings  resulting  from  humiliation  that  he  had  sufficient  money 
with  him  to  have  paid  the  fare  demanded. 
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Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

T.  J.  Freeman,  Spoonts  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  appel- 
lant.— 1.  A  letter-press  copy  of  a  written  document  is  secondary  evi- 
dence, and,  there  being  no  notice  to  produce  the  original  waybill  under 
which  the  shipment  moved,  and  no  proper  predicate  laid  for  the  intro- 
duction of  the  letter-press  copy,  the  action  of  the  court  in  admitting  the 
letter-press  copy  was  reversible  error.  King  v.  Compress  Co.,  10  Texas 
Ct  Rep.,  483. 

2.  Even  though  the  appellee  were  rightfully  entitled  to  ride  under 
the  contract,  yet,  his  right  so  to  do  not  being  clear,  and  there  being  a 
serious  controversy  as  to  his  right,  and  the  conductor  having  sought  to 
get  him,  under  those  conditions,  to  pay  his  fare  and  secure  a  refund  from 
the  company,  if  the  facts  developed  that  appellee  was  right,  the  appel- 
lant was  entitled  to  show  that  appellee  had  the  money  then  with  him 
suflBcient  with  which  to  have  paid  his  fare  to  Fort  Worth.  All  the  proof 
taken  together  was  suflScient  to  justify  the  contention  by  the  appellant 
that  the  appellee  was  purposely  seeking  to  aggravate,  increase  and  en- 
hance his  damages,  and  that  he  therefore,  and  for  that  purpose,  provoked 
the  conductor  to  eject  him  from  the  train,  so  that  he  could  perchance  re- 
cover from  appellant  heavy  damages;  and  the  testimony  offered,  and 
which  the  appellant  was  denied  the  privilege  of  producing,  was  perti- 
nent and  material.  Southern  Pac.  Co.  v.  Patterson,  27  S.  W.  Rep.,  197 ; 
Hutch.,  Carr.,  sec.  809  d;  Car.  Co.  v.  McDonald  (Texas  Civ.  App.),  21 
S.  W.  Rep.,  945;  Railway  Co.  v.  Trimble  (Ark.),  15  S,  W.  Rep.,  899; 
Railway  Co.  v.  Cole,  29  Ohio  St.,  126. 

Montgomery  &  Hughes,  for  appellee. — 1.  The  essential  fact  in  this 
case  sought  to  be  proved,  and  the  only  material  fact,  was  that  the  horses 
were  shipped  and  a  through  waybill  issued;  the  contents  of  the  waybill 
was  not  material,  and,  therefore,  this  essential  fact  could  be  proved  by 
parol  or  other  testimony  without  accounting  for  or  introducing  the  orig- 
inal waybiU.  Jones  on  Evidence,  sec.  202 ;  Doolen  v.  McEwen,  8  Texas, 
306. 

2.  If  the  plaintiff  was  lawfully  on  the  train,  as  a  passenger,  he  was 
not  bound,  even  if  he  had  the  money,  to  pay  his  fare  a  second  time  to 
prevent  ejection,  and,  therefore,  the  fact  that  he  had  the  money  was  im- 
material. Texas  &  P.  Ry.  Co.  v.  Lynch,  73  S.  W.  Rep.,  65;  Railway 
Co.  V.  Martino,  18  S.  W.  Rep.,  1068;  Railway  Co.  v.  Mackie,  71  Texas, 
494. 

STEPHENS,  Associate  Justice. — After  the  case  of  Lynch  v.  Texas 
&  Pacific  Railway  Company,  reported  in  73  S.  W.  Rep.,  65,  was  dis- 
missed by  the  Supreme  Court  (97  Texas,  25,  75  S.  W.  Rep.,  486),  an- 
other suit  was  brought  on  the  same  facts,  and  resulted  in  a  verdict  and 
judgment  in  appellee's  favor  in  the  sum  of  $1,000,  from  which  this 
appeal  is  prosecuted. 

The  court  erred  on  the  last  trial  in  admitting  in  evidence,  over  the  ob- 
jection that  it  was  secondary,  and  not  the  best  evidence,  the  impression 
Vol.  XXXIX.  Civil— 7. 
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or  letter-press  copy  of  the  waybill  from  Seymour  to  Texarkana,  via  the 
Texas  &  Pacific  Railway  from  Fort  Worth,  covering  the  livestock,  with 
which  appellee  was  carried,  on  account  of  which  he  claimed  to  be  entitled 
to  return  transportation.  (See  King  v.  Cisco  Compress  Co.,  10  Texas 
Ct.  Rep.,  483,  and  authorities  there  cited.) 

The  court  also  erred  in  refusing  to  allow  appellee,  while  on  the  wit- 
ness stand  testifying  in  his  own  behalf,  to  state,  in  answer  to  a  question 
propounded  to  him  by  appellant,  that,  when  he  was  ejected  from  the 
train  by  the  conductor,  he  had  in  his  pocket  money  abundantly  sufficient 
to  pay  his  fare  to  Fort  Worth,  which  was  excluded  on  the  objection  that 
it  was  irrelevant  and  immaterial. 

This  was  one  of  the  circumstances  attending  appellee's  expulsion  from 
the  train,  and  we  are  not  able  to  say  that  it  was  wholly  "irrelevant  and 
immaterial''  to  the  issue  raised  by  his  claim  for  damages  on  account  of 
the  humiliation  involved  in  his  forcible  expulsion  from  the  car.  The 
measure  of  compensation  for  such  an  injury  is  so  indefinite,  and  must 
be  left  so  largely  to  the  discretion  of  the  jury,  that  every  circumstance 
which  might  properly  influence  their  judgment  should  be  admitted.  The 
first  thing  that  would  naturally  suggest  itself  in  the  effort  to  reach  a 
just  conclusion  would  be  to  ascertain,  as  far  as  possible,  the  mental 
status  of  the  person  injured.  The  suffering  of  a  person  who  would  feel 
so  keenly  the  humiliation  of  being  put  off  the  train,  as  an  intruder,  that 
he  would  submit  to  the  wrong  of  having  to  pay  his  fare  a  second  time 
rather  than  undergo  the  humiliation,  would  be  much  greater,  if  forced 
to  undergo  it,  than  of  one  who,  with  the  ability  to  prevent  it,  would  de- 
liberately choose  to  accept  disgrace  in  order  to  coin  his  mental  anguish. 
In  all  sut?h  cases  it  is  for  the  jury  to  determine  whether  the  person 
ejected  from  the  car  was  grievously  wronged  and  humiliated,  or  was 
courting  an  expulsion  in  order  that  the  "jingling  of  the  guinea"  might 
help  the  "hurt  that  honor  feels."  The  fact  of  appellee's  having  the 
money,  and  refusing  the  demand  for  fare,  was  a  circumstance  for  the 
consideration  of  the  jury,  not  only  in  estimating  his  capabilities  for 
mental  suffering,  but  also  in  weighing  his  testimony  as  to  the  actual 
extent  thereof.  In  line  with  the  above  suggestions  are  the  following 
cases:  (Houston  &  T.  C.  Rv.  Co.  v.  Ritter,  16  Texas  Civ.  App.,  482,  41 
S.  W.  Rep.,  753;  Railwav  v.  Dean,  12  Texas  Ct.  Rep.,  434;  Railwav  v. 
Cole,  29  Ohio  St.,  126.)  * 

Therefore,  not  because  it  was  a  bar  to  recovery,  but  because  of  its 
bearing  on  the  amount  thereof,  the  fact  that  appellee  refused  to  use 
the  money  he  had  in  his  pocket  to  save  his  feelings  was  a  relevant  cir- 
cumstance. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING, 

It  is  suggested  in  the  argument,  submitted  as  a  part  of  the  motion, 
that  the  opinion  on  original  hearing  might  admit  of  the  construction 
that  it  contained  an  intimation  unfavorable  to  appellee;  but  we  dis- 
claim any  such  intimation.  We  do  not  controvert  the  position,  assumed 
in  the  argument,  that  a  person  with  the  highest  sense  of  honor  and 
pride  of  character  might,  with  the  money  in  his  pocket  to  pay  his  fare, 
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suffer  an  expulsion  from  a  passenger  coach  rather  than  submit  to  ex- 
tortion or  other  act  of  oppression ;  but  whether,  in  a  given  case,  expulsion 
is  due  wholly  to  a  spirit  of  resistance  to  oppression,  or,  in  part  at  least, 
to  a  willingness  to  suffer  a  temporary  injury  to  feelings  for  the  sake  of 
ultimate  pecuniary  gain,  or  punishment  to  the  carrier,  or  both,  is  a  ques- 
tion of  fact  which  seems  to  be  raised  when  a  passenger  refuses  to  avail 
himself  of  the  means  at  hand  to  prevent  an  expulsion  attended  with 
serious  inconvenience  and  humiliation.  Without,  therefore,  intending 
to  intimate  that  appellee  was  actuated  by  any  but  the  highest  motives, 
we  concluded  on  the  original  hearing,  and  are 'still  of  the  opinion,  that 
the  fact  of  his  submitting  to  the  expulsion,  when  he  could  have  averted  it 
by  paying  a  few  dollars  to  the  conductor,  was  a  circumstance  to  be  con- 
sidered by  the  jury  in  making  up  the  amount  of  their  verdict. 
Motion  overruled. 

Reversed  and  remanded. 


Matador  Land  &  Cattle  Company,  Limited,  v.  Anna  B.  Cooper 

ET  al. 

Decided  April  15,  1905. 

1. — ^Innooent  Purehaser — ^Wife's  Equitable  Title — Notice  by  Beoording. 

Where  land  which  was  the  separate  estate  of  the  wife,  although  the  legal 
title  was  in  the  husband,  was  conveyed  by  tliem  by  joint  deed  to  a  third  person 
and  the  deed  wc.8  duly  recorded,  and  thereafter  the  land  was  levied  on  and 
sold  under  execution  against  the  husband,  one  claiming  under  the  levy  and 
sale  could  not  be  an  innocent  purchaser  since  the  record  of  the  deed  charged 
notice,  and  the  execution  debtor  had  no  apparent  title  at  the  date  of  the  levy. 

2. — Same — ^Beed  in  Fraud  of  Creditors. 

A  deed  by  the  husband  and  wife  of  land,  the  legal  title  to  which  is  in 
his  name,  but  which  is,  in  fact,  the  separate  estate  of  the  wife,  and  held  by 
him  in  trust  for  her,  is  not  fraudulent  as  to  his  creditors. 

8. — ^Resulting  Tniit — ^Using  Wife'i  Money. 

Where  a  husband  purchased  land  certificates  with  the  wife's  separate  funds, 
taking  the  title  in  his  own  name,  there  was  at  once  and  by  implication  of  law 
a  resulting  trust  in  the  wife's  favor. 

4. — ^Burden  of  Proof — TrespaBs  to  Try  Title. 

A  requested  charge  in  trespass  to  try  title,  that  the  burden  of  proof 
was  on  defendants  to  establish  certain  matters  of  defense  by  ''dear  and  posi- 
tive testimony,"  was  properly  refused  as  imposing  too  great  a  burden  as  to 
the  requisite  quantum  of  proof. 

5. — ^Evldenee— Declaration!  at  to  Title. 

Declarations  by  a  husband  in  whose  name  stood  the  legal  title  of  land 
equitably  owned  by  the  wife,  that  the  land  belonged  to  her,  were  admissible 
in  her  favor  as  against  parties  claiming  the  land  under  execution  sale  by 
virtue  of  a  judgment  against  the  husband,  but  his  declarations  in  favor  of 
his  own  title  were  properly  excluded. 

6. — Same— Proof  of  Sqnitable  Title  in  Wife. 

In  an  action  against  a  wife  to  recover  land  bought  by  plaintifTs  vendor 
under  execution  against  her  husbnnd  it  was  competent  for  her  to  testify  that 
0he  turned  over  to  her  husband  the  money  with  which  the  land  was  bought| 
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irrespective  of  whether  or  not  plaintiiT  had  notice  or  knowledge  of  the  transac- 
tion or  that  she  claimed  any  interest  in  the  land  prior  to  its  own  purchase 
thereof. 

7. — ^Estoppel  Against  Karried  Woman. 

To  estop  a  married  woman  from  asserting  rights  to  land  she  must  have 
been  guilty  of  some  positive  act  of  fraud,  or  of  an  act  of  concealment  or  sup- 
pression which  would  in  law  be  equivalent  thereto,  which  act,  representation 
or  concealment  was  intended  to  cause  another  to  alter  his  position  or  condi- 
tion, and  has  actually  had  such  effect.  Mere  failure  of  the  wife  to  give  notice 
of  her  right  to  land,  the  legal  title  to  which  is  in  the  husband's  name,  to 
officers  of  the  State,  who  accept  her  husband  as  surety  on  an  official  bond,  will 
not  estop  her  from  claiming  the  land  as  against  a  purchaser  of  it  through 
an  execution  sale  made  for  and  to  the  State. 

Appeal  from  the  District  Court  of  Motley.  Tried  below  before  Hon. 
J.  M.  Morgan. 

Browning,  Madden  &  Truelove  and  Cowan  &  Burney,  for  appellant. — 
1.  Plaintiff  was  an  innocent  purchaser  for  value,  without  notice  of  any 
claim  that  the  land  in  controversy  was  the  separate  property  of  Mrs. 
Anna  B.  Cooper,  and  took  the  title  free  from  such  claim.  "  White  & 
Newman  v.  Frank,  91  Texas,  67;  Davis  v.  Harman,  29  S.  W.  Bep.,  492; 
Parker  v.  Coop,  60  Texas,  112;  Holmes  v.  Buckner,  67  Texas,  107;  Cook 
v.  Bremond,  27  Texas,  457 ;  Belt  v.  Racquet,  27  Texas,  481 ;  Neyland  v. 
Lumber  Co.,  64  S.  W.  Rep.,  698;  Stewart  v.  Crosby,  26  S.  W.  Rep., 
138 ;  Frank  v.  Heidenheimer,  84  Texas,  644 ;  Stiles  v.  Japhet,  84  Texas, 
91;  Wallace  v.  Campbell,  54  Texas,  89. 

2.  The  deed  from  Arthur  B.  Cooper  and  wife,  Anna  B.  Cooper,  to 
Sam  W.  Cooper,  was  not  notice  to  plaintiff  that  Anna  B.  Cooper  owned 
any  interest  in  the  property  in  controversy  as  her  separate  property,  be- 
cause (a)  plaintiff  did  not,  in  fact,  know  of  its  existence  when  it 
bought  the  land  from  the  State;  (b)  the  record  of  a  deed  from  one  who 
is  a  stranger  to  the  record  title  is  not  constructive  notice;  (c)  the  fact 
that  Mrs.  Cooper  joined  in  the  deed  does  not  give  notice  that  the  prop- 
erty is  other  than  community.  Cook  v.  Bremond,  27  Texas,  457;  Stiles 
v.  Japhet,  84  Texas,  91;  Frank  v.  Heidenheimer,  84  Texas,  644;  Taylor 
V.  Harrison,  47  Texas,  454;  Mcljouth  v.  Hurt,  51  Texas,  115. 

3.  The  title  which  Mrs.  Cooper  took  from  Samuel  W.  Cooper  will 
be  considered  as  a  transfer  of  the  legal  title  of  Arthur  B.  Cooper,  as 
evidenced  by  the  patents,  and  can  not  have  engrafted  upon  it  a  resulting 
trust  to  support  it,  when  otherwise  it  would  be  void  as  to  appellant.  See 
cases  cited  above. 

4.  The  mere  fact  that  the  wife's  money  was  used  to  pay  for  the  cer- 
tificates does  not,  as  a  matter  of  law,  constitute  a  resulting  trust,  where, 
as  in  this  case,  there  was  evidence  tending  strongly  to  show  that  there 
was  no  such  intention  at  the  time,  and  that  the  wife  acquiesced  in  the 
husband  taking  the  title  and  using  the  land  as  his  own  f9r  twenty  years. 
Cunis  V.  Burland,  1  Posey,  Un.  Cas.,  469;  Parker  v.  Coop,  60  Texas, 
112;  Smith  v.  Strahan,  16  Texas,  314;  Crenshaw  v.  Claybrook,  US. 
W.  Rep.,  536;  15  Am.  &  Eng.  Ency.  Law,  pp.  1136,  1137^,  title,  Rebut- 
ting Presumption  of  Resulting  Trust;  Proof  of  Intention. 

5.  It  was  the  duty  of  the  court,  under  the  facts  of  this  case,  to 
charge  the  jury  as  to  the  character  of  evidence  required  to  establish  a 
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resulting  trust,  and  not  leave  it  to  be  established  on  a  mere  preponder- 
ance of  the  evidence,  given  wholly  by  one  who  was  the  recipient  of  the 
benefits  of  the  verdict,  especially  as  her  evidence  contained  many  con- 
tradictory and  improbable  statements.  Markham  v.  Carothers,  47  Texas, 
28;  Howard  v.  Zirapleman,  14  S.  W.  Rep.,  61;  Goodrich  v.  Hicks,  48  S. 
W.  Bep.,  798,  799;  Focke  v.  Buchanan,  59  S.  W.  Bep.,  820;  15  New 
Ency.  of  Law,  1161. 

6.  Mrs.  Cooper's  failure  to  give  notice  to  the  State  of  Texas  of  her 
claim  to  said  land,  if  she  claimed  it  as  her  separate  property  by  reason 
of  a  resulting  trust,  estops  her  from  now  asserting  that  said  land  be- 
longed to  her  by  virtue  of  the  fact  that  she  furnished  the  money  to  pay 
for  the  certificates  with  which  said  land  was  located.  Isminger  v. 
Criswell,  67  N.  W.  Bep.,  289;  Porter  v.  Gobel,  55  N.  W.  Bep.,  530; 
Humes  v.  Scruggs,  94  U.  S.,  23,  24  L.  Ed.,  51 ;  Cravens  v.  Booth,  8 
Texas,  249 ;  O'Brien  v.  Hilbum,  9  Texas,  299 ;  Allen  v.  XJrquhart,  19 
Texas,  487;  Hopkins  v.  Joyce,  71  Wis.,  443;  Minnech  v.  Shaflfer,  135 
Ind.,  634;  Besson  v.  Eveland,  26  N.  J.,  468;  Scrutchfield  v.  Sauter,  119 
Mo.,  615;  Dobbin  v.  Gardiner,  4  L.  B.  A.,  335. 

7.  Married  women  can  not  enjoy  their  enlarged  rights  of  action  and 
of  property  and  remain  irresponsible  for  the  ordinary  legal  and  equi- 
table results  of  their  conduct.  Incident  to  the  power  of  married  women 
to  deal  with  others  is  the  capacity  to  be  bound,  and  to  be  estopped  by 
their  conduct,  when  the  enforcement  of  the  principle  of  estoppel  is  nec- 
essary for  the  protection  of  those  with  whom  they  deal.  Norton  v. 
Nichols,  24  Neb.,  760;  Knight  v.  Thayer,  125  Mass.,  25;  Bodine  v.  Kil- 
leen,  53  N.  Y.,  93;  Powell's  App.,  98  Pa.,  403;  Fryer  v.  Bishell,  84  Pa., 
621;  Godfrey  v.  Thornton,  46  Wis.,  677;  Lavassar  v.  Washbume,  50 
Wis.,  200;  Baum  v.  Mullen,  47  N.  Y.,  577;  Patterson  v.  Lawrence,  90 
LI.,  174 ;  Beis  v.  Lawrence,  63  Cal.,  129 ;  Sharp  v.  Foy,  L.  B.  4  Ch.  App., 
35 ;  2  Pom.,  Eq.  Jur.,  814. 

Fires  &  Decker  and  Matlock,  Miller  &  Dycus,  for  appellees. — 1.  One 
can  not  be  an  innocent  purchaser  of  property  when  the  person  under 
whom  he  claims  was  not  invested  with  the  apparent  title  at  the  time  of 
the  purchase;  and,  where  an  instrument  by  which  the  title  to  real  estate 
is  affected  is  properly  recorded,  the  record  thereof  is  constructive  notice 
to  subsequent  purchasers  under  the  same  grantor,  and  is  notice  to 
such  purchasers  of  the  contents  of  such  deed.  Wade  on  Notice,  p.  72, 
sec.  97,  and  authorities  cited ;  Edwards  v.  Barwise,  69  Texas,  87 ;  Book 
3,  Bose's  Notes  on  Texas  Beports,  p.  875 ;  Tinsley  v.  Park  Co.,  59  S.  W. 
Bep.,  631. 

2.  When  the  husband  invests  money  which  is  the  separate  property 
of  his  wife  in  the  purchase  of  other  property,  the  property  so  purchased, 
ipso  facto,  becomes  the  separate  property  of  the  wife,  even  though  the 
deed  of  convevance  thereof  be  taken  out  in  the  name  of  the  husband. 
Speer^s  Law  of  Married  Women,  sec.  239,  pp.  249,  250;  Parker  v.  Coop, 
60  Texas,  116;  Edwards  v.  Brown,  68  Texas,  334;  McTntyre  v.  Chap- 
pell,  4  Texas,  198,  199;  Montgomery  v.  Brown,  1  Texas  Civ.  App., 
755;  Glascock  v.  Hamilton,  62  Texas*  153;  Bank  v.  Weeras,  60  Texas, 
499;  Schmitt  v.  Huppman,  73  Texas,  115;  Atwell  v.  Watkins,  36  S.  W. 
Bep.,  107;  Blum  v.  Bogers,  71  Texas,  676,  679;  Johnson  v.  First  Nat. 
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Bank,  40  S.  W.  Bep.,  335;  Love  v.  Eobertson,  7  Texas,  6;  Smith  v. 
Bailey,  66  Texas,  554;  Rose  v.  Houston,  11  Texas,  326;  Chapman  v. 
Allen,  1.5  Texas,  283 ;  Hall  v.  Hall,  52  Texas,  299. 

3.  A  resulting  trust  must  arise  and  exist,  if  dt  all,  at  the  ven'  in- 
stant the  deed  is  taken,  and  it  can  not  be  created  by  any  prior  or  subse- 
quent agreement.  Parker  v.  Coop,  60  Texas,  118;  Gardner  v.  Rundell, 
70  Texas,  456;  Blum  v.  Rogers,  71  Texas,  676;  Kirbv  v.  Moodv,  84 
Texas,  203 ;  Bank  v.  Eustis,  28  S.  W.  Rep.,  229 ;  Araold  v.  Ellis,  48  S. 
W.  Rep.,  886;  Hirschfield  v.  Howard,  59  S.  W.  Rep.,  58;  Edwards  v. 
Brown,  68  Texas,  334;  Parker  v.  Coop,  60  Texas,  112;  King  v.  Gille- 
land,  60  Texas,  271 ;  Love  v.  Robertson,  7  Texas,  6 ;  Huston  v.  Curl,  8 
Texas,  239;  Stoker  v.  Bailey,  62  Texas,  299;  Cleveland  v.  Cole,  65 
Texas,  402. 

4.  The  declarations  of  a  grantor,  made  before  execution  of  the  deed, 
in  disparagement  of  his  title,  are  admissible  against  his  grantee,  but 
his  self-serving  declarations  are  not  admissible.  Snow  v.  Starr,  75 
Texas,  416;  Hancock  v.  Tram  Lumber  Co.,  65  Texas,  233;  5  Aiil  & 
Eng.  Ency.  of  Law,  p.  367;  1  Greenl.  on  Ev.,  sees.  109,  189. 

5.  A  charge  which  requires  of  plaintiff  more  than  a  preponderance 
of  the  evidence  to  entitle  him  to  recover  is  erroneous.  Howard  v.  Zim- 
pleman,  14  S.  W.  Rep.,  61 ;  Moore  v.  Stone,  36  S.  W.  Rep.,  909 ;  Thomp- 
son V.  Wilson,  60  S.  W.  Rep.,  355. 

6.  To  estop  a  married  woman  from  asserting  rights  to  land,,  she 
must  be  guilty  of  some  positive  act  of  fraud  or  some  act  of  concealment 
or  suppression  which,  in  law,  will  be  equivalent  thereto.  Johnson  v. 
Bryan,  62  Texas,  626;  Stone  v.  Sledge,  24  S.  W.  Rep.,  699;  Williams 
V.  Ellingsworth,  75  Texas,  480;  McLaren  v.  Jones,  89  Texas,  135; 
Grandjean  v.  San  Antonio,  38  S.  W.  Rep.,  841;  Steed  v.  Pettv,  65 
Texas,  496 ;  Wooldridge  v.  Hancock,  70  Texas,  21 ;  Smith  v.  Powell,  23 
S.  W.  Rep.,  1112;  Moore  v.  Blagge,  34  S.  W.  Rep.,  319;  Daniel  v. 
Mason,  90  Texas,  244 ;  Black  v.  Gamer,  63  S.  W.  Rep.,  921 ;  Owens  v. 
Land  Company,  32  S.  W.  Rep.,  190;  Munk  v.  Weidner,  29  S.  W.  Rep., 
409 ;  Robert  v.  Ezell,  32  S.  W.  Rep.,  362 ;  Williamson  v.  Gore,  73  S.  W. 
Rep.,  563. 

SPEER,  Associate  Justice. — This  is  an  ordinary  action  of  trespass 
to  try  title,  instituted  by  appellant  against  appellees  to  recover  the  title 
.and  possession  of  three  sections  of  land,  containing  610  acres  each,  situ- 
ated in  Motley  County.  The  pleadings  of  the  parties  were  sufficient  to 
raise  the  issues  hereinafter  discussed.  The  cause  was  submitted  to  a 
jury  upon  special  issues,  among  which  was  the  following:  ^'^Vere,  or 
not,  the  certificates  by  virtue  of  which  the  lands  in  controversy  were  lo- 
cated, paid  for  with  money  owned  by  Anna  B.  Cooper  before  her  mar- 
riage to  Arthur  B.  Cooper,  and  which  was  her  separate  property  at  such 
time  of  purchase?"  accompanied  by  a  direction  that,  in  the  event  such 
question  should  be  answered  in  the  affirmative,  the  jury  would  not  con- 
sider the  other  issues  submitted  to  them.  Having  answered  this  ques- 
tion in  the  affirmative,  the  court  thereupon  entered  judgment  in  favor 
of  the  appellees,  from  which  appellant  has  prosecuted  its  appeal  to  this 
court. 

The  questions  raised  under  the  various  assignments  will  be  better  un- 
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derstood  from  the  following  brief  statement:  In  December,  1878,  ap- 
pellee, Anna  Benson  Nelson,  was  married  to  Arthur  B.  Cooper.  At  the 
time  of  their  marriage  she  owned  in  her  separate  right  about  $600, 
which  she  had  saved  from  her  earnings  as  a  house  servant,  and  Arthur 
B.  Cooper  owned  only  the  sum  of  $2.50.  In  January,  1879,  Mrs.  Cooper 
turned  over  to  her  husband  about  $500,  with  which  to  purchase  land 
certificates,  and  with  this  money  he  subsequently  bought  the  certificates 
by  virtue  of  which  the  lands  in  controversy  were  located,  taking  the 
transfers  thereof  in  his  own  name.  Patents  were  subsequently  issued  to 
him  as  the  assignee  of  these  certificates.  On  September  4,  1895,  the 
State  of  Texas  instituted  suit  in  the  District  Court  of  Travis  Countv 

• 

against  Joe  Beckham,  tax  collector  of  Motley  County,  and  Arthur  B. 
Cooper  and  others,  as  his  sureties  on  snch  bond.  Citation  was  served 
upon  Cooper  September  17, 1895.  Judgment  for  the  State  for  the  sum  of 
$2,803.94  was  rendered  on  Noveml)er  4,  1895,  upon  which  judgment  an 
execution  to  Motley  County  was  issued  and  levied  upon  the  lands  in  con- 
troversy, as  the  property  of  Arthur  B.  Cooper,  February  3,  1896.  On  the 
first  Tuesday  in  March,  1896,  they  were  sold  to  the  State  for  the  sum 
of  $320  for  each  tract,  and  proper  deeds  were  executed,  delivered  and 
recorded.  On  April  12,  1899,  the  State,  by  proper  deed,  conveyed  to 
appellant,  who  paid  a  valuable  consideration  for  the  land.  On  Septem- 
ber 14,  1895,  Arthur  B.  Cooper,  joined  by  his  wife,  the  appellee,  Ann^ 
B.  Cooper,  transferred  all  the  lands  to  Samuel  W.  Cooper  by  general 
warranty  deeds,  which  deeds  were  duly  recorded  in  the  deed  records  of 
Motley  County  on  September  17,  1895.  In  the  year  1900  Samuel  W. 
Cooper  conveyed  these  lands  to  the  appellee,  Anna  B.  Cooper,  who,  in 
the  meantime,  had  been  divorced  from  her  husband,  Arthur  B.  Cooper. 

The  gist  of  the  propositions  asserted  by  appellant  under  tho  first 
group  of  assignments  is,  that  appellant  was  a  bona  fide  purchaser  for 
value,  without  notice  of  the  rights  of  appellee,  Anna  B.  Cooper,  and  took 
the  title  free  from  such  claim.  We  would  probably  dismiss  this  conten- 
tion in  a  very  cursory  manner  were  it  not  for  the  insistence  of  appellant, 
that  the  deeds  of  Arthur  B.  and  Anna  B.  Cooper  to  Samuel  W.  Cooper 
were  made  in  fraud  of  Arthur  B.  Cooper's  creditors,  and  for  that  reason 
were  void,  and  the  same  as  no  deeds,  authorizing  appellant  to  rely  upon 
the  real  title  being  in  Arthur  B.  Cooper  at  the  time  of  the  levy  and  sale, 
as  it  appeared  from  the  records  to  have  been  prior  to  such  fraudulent 
transfer.  A  great  number  of  authorities  have  been  cited  under  these 
propositions,  but  none  of  them  can  be  construed  as  supporting  the  con- 
tention that  appellant  is  a  bona  fide  purchaser  for  value  without  notice. 
It  is  insisted  that  the  deed  from  Arthur  B.  Cooper  and  wife  was  not 
notice  to  appellant  that  the  latter  owned  any  interest  in  the  property, 
because  (1)  appellant  did  not,  in  fact,  know  of  its  existence  when  it 
bought  the  land  from  the  State;  (2)  the  record  of  a  deed  from  one 
who  is  a  stranger  to  the  record  title  is  not  constructive  notice;  and  (3) 
tlie  fact  that  Mrs.  Cooper  joined  in  the  deed  did  not  give  notice  that 
the  property  is  other  than  community.  But  we  are  of  the  opinion  that 
these  contentions  proceed  from  a  misconception  of  the  applicability  of 
the  doctrine  of  innocent  purchaser  to  the  state  of  case  here  shown. 

At  the  date  of  the  levy  of  the  writ  of  execution,  the  deed  from  Ar- 
thur B.  and  Anna  B.  Cooper  to  Samuel  W.  Cooper  being  then  of  record. 
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the  apparent  title  was  in  Samuel  W.  Cooper,  and  not  in  Arthur  B. 
Cooper.  Whether  appellant  had  actual  notice  of  this  deed  or  not,  it  is 
yet  charged  with  notice  of  its  contents,  since  whatever  rights  it  has  in 
the  property  were  subsequently  acquired  under  the  grantor,  Arthur  B. 
Cooper.  (White  v.  McGregor,  92  Texas,  556,  and  authorities  there 
cited;  Edwards  v.  Barwise,  69  Texas,  87.)  So  that,  the  title  to  the 
property  appearing  to  be  in  Samuel  W.  Cooper  at  the  date  of  the  levy 
as  against  Arthur  B.  Cooper,  of  which  fact  appellant  is  charged  with 
notice,  it  is  difficult  to  see  how  it  can  be  an  innocent  purchaser.  In 
most,  if  not  every  one,  of  the  cases  cited  by  appellant,  the  person  pro- 
tected as  an  innocent  purchaser  acquired  his  title  from  the  apparent 
owner  of  the  land.  It  has  never  been  thought  proper  to  take  one  man's 
property  in  execution  for  the  payment  of  another's  debts.  And  it  is 
only  where  a  strong  equity  supervenes  that  such  a  thing  has  been  per- 
mitted to  prevent  the  purchaser  being  deceived  to  his  hurt  by  the  ap- 
pearance of  title  in  the  debtor.  But  where,  as  here,  the  debtor  has  no 
apparent  title,  the  doctrine  of  innocent  purchaser  finds  no  place  for 
application.  We  know  of  no  case  where  a  purchaser  has  been  held  to 
be  a  bona  fide  purchaser  for  value  without  notice  as  against  one  who 
holds  under  a  senior  recorded  title,  and  we  doubt  if  any  can  be  found. 
But,  contends  the  appellant,  the  deeds  to  Samuel  W.  Cooper  having 
been  made  with  the  intention  upon  the  part  of  Arthur  B.  Cooper  to  de- 
fraud his  creditors,  the  rule  should  be  different.  Ijet  us  see.  Suppose 
such  conveyance  was  made  with  such  intention,  yet,  if  Samuel  W. 
Cooper  was  in  no  way  involved  in  the  attempted  fraud,  and  paid  value, 
it  can  not  be  seriously  contended  that  he  would  not  take  a  good  title. 
Yet  appellant's  contention  is  that  it  would  take  title  as  an  innocent  pur- 
chaser, even  though  his  deed  was  duly  recorded.  Nor  would  the  illus- 
tration be  less  apt  because  the  conveyance  to  Samuel  W.  Cooper  may 
have  been  in  execution  of  a  trust  rather  than  upon  a  full  consideration 
paid. 

But  the  conveyance  by  Arthur  B.  Cooper  and  wife  can  not  in  any 
sense  be  said  to  be  in  fraud  of  Arthur  B.  Cooper's  creditors.  It  is  ele- 
mentary that  a  conveyance  by  a  debtor  of  property  in  which  his  cred- 
itors have,  and  can  have,  no  interest  or  concern,  is  not  fraudulent  as  to 
such  creditors.  (Evans  v.  Welborn,  74  Texas,  530;  McClelland  v.  Bar- 
nard, 81  S.  W.  Rep.,  591.)  In  the  case  first  cited,  which  is  strikingly 
similar  upon  this  point  to  the  one  before  us,  it  is  said :  "The  land  hav- 
ing been,  at  the  time  of  its  conveyance  by  William  and  Duanna  Wel- 
born to  Thomas  Welborn,  the  separate  property  of  the  wife,  it  was  not 
liable  for  the  husband's  debts,  and,  therefore,  no  kind  of  conveyance  or 
disposition  of  it  could  have  had  the  effect  to  defraud  his  creditors.  The 
fact  that  the  fears  of  the  parties  were  excited,  and  that  they  were  willing 
to  convey  it  fraudulently,  if  that  was  necessary  to  protect  it,  or  that, 
if  it  had  been  the  husband's  property,  they  would  have  committed  a 
fraud  by  conveying  it  to  avoid  the  payment  of  his  debts,  does  not  change 
or  affect  the  rule.^'  So  here,  if  the  lands  were  really  the  property  of 
Anna  B.  Cooper,  and  were  held  by  Arthur  B.  Cooper  in  trust  merely 
for  her,  the  legal  and  moral  duty  imposed  upon  him  was  to  protect  the 
same  from  seizure  by  his  creditors.     This,  we  think,  was  as  effectively 
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done  by  the  conveyance  to  Samuel  W.  Cooper  as  if  the  legal  title  had 
been  conveyed  directly  to  Anna  B.  Cooper,  the  equitable  owner. 

Under  the  next  group  of  assignments,  relating  to  the  issue  of  result- 
ing trust  growing  out  of  the  investment  by  the  husband  of  the  wife's 
funds,  it  is  urged  that  the  mere  fact  that  the  wife's  money  was  used  to 
pay  for  the  certificates  does  not,  as  a  matter  of  law,  constitute  a  result- 
ing trust,  since  the  evidence  tends  strongly  to  show  that  there  was  no 
such  intention  at  the  time,  and  the  wife  acquiesced  in  the  husband's 
taking  the  title  and  using  the  land  as  his  own  for  twenty  years.  Dif- 
ferently stated,  in  the  language  of  one  of  the  assignments  raising  this 
question,  the  contention  is  that  "a  resulting  trust  would  not  arise  in 
this  case  simply  from  the  fact,  if  it  be  a  fact,  that  the  money  which  was 
used  in  the  purchase  of  said  certificates,  or  any  of  them,  was  the  sepa- 
rate estate  of  Anna  B.  Cooper,  nor  from  the  fact  that  she  let  her  hus- 
band have  the  money,  if  she  did  so,  to  buy  the  land  certificates,  but 
could  only  arise  out  of  the  transaction  at  the  time  the  money  was  ad- 
vanced, if  it  was  advanced,  upon  an  agreement  between  Anna  B.  Cooper 
and  Arthur  B.  Cooper  that  the  purchase  of  said  certificate  or  certificates 
was  made  for  the  separate  estate  of  Anna  B.  Cooper,  and  such  agree- 
ment must  have  existed  at  the  instant  such  certificate  or  certificates 
were  purchased;  and  no  subsequent  agreement  between  Arthur  B. 
Cooper  and  Anna  B.  Cooper,  and  subsequent  declarations  of  Arthur  B. 
Cooper  or  Anna  B.  Cooper,  would  constitute  such  resulting  trust."  In 
short,  the  court  was  requested  by  appellant  to  give  the  above  in  charge 
to  the  jury.  We  can  not  sustain  this  contention;  indeed,  we  think  the 
law  is  quite  the  reverse.  The  beneficiary's  rights  in  such  a  case  are  not 
created  by  agreements  made  prior  or  subsequent  to  the  acquisition  of 
the  property,  but  the  transaction  must  be  such  that  a  trust  arises  at  the 
time.  Such  a  trust  is  not  the  result  of  contract  at  all.  It  arises  bv  im- 
plication  of  law,  if  at  all,  at  the  very  moment  of  the  acquisition  of  the 
property,  because  the  beneficiary's  means  have  entered,  in  whole  or  in 
part,  into  the  purchase.  (Speer's  Law  of  Married  Women,  paragraph 
239,  and  authorities  there  cited.)  If  Mrs.  Cooper's  separate  money  paid 
for  the  land  certificates  the  land  became  equitably  hers — a  trust  re- 
sulted in  her  favor — irrespective  of  the  agreement  of  the  parties  that 
such  should  be  the  case.  Indeed,  it  would  be  so  even  though  the  hus- 
band not  only  did  not  make  such  agreement,  but  really  intended  to  de- 
prive her  of  all  interest  in  the  land.  It  has  been  repeatedly  held  that, 
where  the  husband  invests  money  which  is  the  separate  property  of  his 
wife  in  the  purchase  of  other  property,  taking  the  conveyance  in  his 
own  name,  that  a  trust  immediately  arises  in  favor  of  the  wife.  (Parker 
V.  Coop,  60  Texas,  116;  Edwards  v.  Brown,  68  Texas,  334;  Blum  v. 
Rogers,  71  Texas,  676;  McCamey  v.  Thorp,  61  Texas,  648;  Boss  v. 
Kamrumpf,  64  Texas,  390;  Evans  v.  Welborn,  74  Texas,  530.) 

The  thirteenth  assignment  of  error,  which  is  submitted  as  a  proposi- 
tion, complains  of  the  refusal  of  the  court  to  instruct  the  jury  that  the 
burden  of  proof  was  on  the  appellees  to  establish,  by  "clear  and  posi- 
tive testimony,"  among  other  things,  "that,  at  the  time  Arthur  B. 
Cooper  took  title  to  such  certificates  in  his  own  name,  it  was  intended 
that  the  same  was  purchased  as  the  property  and  for  the  separate  estate 
of  said  Anna  B.  Cooper."    This  clearly  was  not  error,  not  only  for  the 
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reason  above  given,  but  for  the  additional  reason  that  it  imposed  too 
great  a  burden  upon  the  appellees  as  to  the  quantum  of  proof  required. 
(Howard  v.  Zimpleman^  14  S.  W.  Rep.,  61;  Moore  v.  Stone,  36  S.  W. 
Rep.,  909;  Torrey  v.  Cameron,  73  Texas^  583.) 

The  appellees  were  permitted  to  introduce  in  evidence  proof  of  the 
declarations  of  Arthur  B.  Cooper,  to  the  effect  that  the  certificates,  and 
the  land  located  by  virtue  of  them,  belonged  to  appellee,  Anna  B.  Cooper. 
In  this  there  was  no  error.  We  understand  it  to  be  the  rule  that  decla- 
rations made  by  one  while  in  possession  of  land,  in  disparagement  of 
the  title  of  declarant,  are  admissible  as  original  evidence.  (Snow  v. 
Starr,  75  Texas,  416;  Hancock  v.  Tram  Lumber  Company,  65  Texas, 
233;  1  Greenleaf  on  Evidence,  par.  109.)  But  his  declarations  in  favor 
of  his  own  title  are  inadmissible  in  favor  of  those  claiming  under  him, 
and  the  court  therefore  committed  no  error  in  excluding  testimony  as 
to  such  declarations.  (Snow  v.  Starr,  supra;  Gilbert  v.  Odum,  69 
Texas,  670;  Hickman  v.  Gillum,  66  Texas,  314;  McDow  v.  Rabb,  56 
Texas,  154;  Hays  v.  Hays,  66  Texas,  606.)  Such  declarations  are 
clearly  self-serving,  and,  for  obvious  reasons,  should  be  excluded,  other- 
wise a  party  in  possession  might  acquire  title  by  repeated  declarations 
of  ownership  made  in  the  absence  of  the  real  owner. 

Neither  was  there  error  in  permitting  the  appellee,  Anna  B.  Cooper, 
to  testify  that  she  turned  over  money  to  her  husband  with  which  to  buy 
land  certificates.  This  was  a  fact  about  which  she  was  competent  to  tes- 
tify, and  it  was  immaterial  that  appellant  had  no  notice  or  knowledge 
of  the  transaction,  or  that  she  claimed  any  interest  in  the  land  previous 
to  its  purchase  thereof  from  the  State. 

This  brings  us  to  a  discussion  of  the  question  of  estoppel  as  against 
Anna  B.  Cooper  to  assert  her  title  to  the  lands  in  controversy.  It  is  in- 
sisted by  appellant  that,  when  Arthur  B.  Cooper  became  surety  upon  the 
bond  of  Joe  Beckham,  as  tax  collector  of  Motley  County,  he  did  so  upon 
the  representation  that  he  was  the  owner  of  the  lands  in  controversy, 
and  that  Mrs.  Cooper  knew  of  this  fact,  and  failed  to  give  notice  to  the 
State  of  Texas  of  her  claim  to  the  land,  and  is,  therefore,  now  estopped 
to  assert  that  she  has  any  interest  by  virtue  of  the  fact  that  she  fur- 
nished the  money  to  pay  for  the  certificates.  To  estop  a  married  woman 
from  asserting  rights  to  land,  she  must  have  been  guilty  of  some  posi- 
tive act  of  fraud,  or  of  an  act  of  concealment  or  suppression  which,  in 
law,  would  be  equivalent  thereto,  which  act,  representation  or  conceal- 
ment was  intended  to  cause  another  to  alter  his  position  or  condition 
and  has  actually  had  such  effect.  (Johnson  v.  Brvan,  62  Texas,  623; 
Stone  v.  Sledge,  87  Texas,  49,  24  S.  W.  Rep.,  697,"^  and  26  S.  W.  Rep., 
1068;  Williams  v.  Ellingsworth,  75  Texas,  480,  12  S.  W.  Rep.,  746;  Mc- 
Laren V.  Jones,  89  Texas,  131,  33  S.  W.  Rep.,  849;  Speer's  Law  of  Mar- 
ried Women,  par.  128.)  This  is  the  general  rule,  and,  under  the  facts 
of  this  case,  we  see  no  reason  why  this  general  rule  would  not  prevent 
the  estoppel.  The  case  of  Bicocchi  v.  Casey-Swasey  Company  (91  Texas, 
259)  is  a  case  calling  more  loudly  for  the  application  of  the  doctrine  of 
estoppel  under  such  circumstances  than  the  one  before  us.  The  holding 
in  that  case,  if  anv  other  authoritv  than  those  above  cited  were  needed, 
would  require  us  to  overrule  the  assignment  presenting  this  question. 

The  evidence  is  suflScient  to  authorize  the  jury^s  fin(£ing  in  response  to 
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the  third  interrogatory,  that  the  lands  in  controversy  were  located  by 
virtue  of  certificates  paid  for  with  money  belonging  to  the  separate  es- 
tate of  appellee,  Anna  B.  Cooper,  and  such  finding  necessarily  deter- 
mines the  case  in  her  favor. 

All  assignments  of  error  are  therefore  overruled,  and  the  judgment  oi 
the  District  Court  is  affirmed. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

R.  Kilman. 

Decided  April  16,  1905. 

1. — ^Railroads — Signals  at  Crottlngi. 

One  who  is  traveling  along  a  highway  adjacent  to  and  parallel  with  a 
railroad  track  is  within  the  protection  of  the  statute  requiring  signals  to  be 
given  by  whistle  or  bell  for  public  crossings,  and  a  failure  to  give  such  signals 
may  be  negligence  as  to  him,  although  he  had  not  used  and  was  not  intending 
to  use  the  crossing.     Rev.  Stats.,  art.  4507. 


2. — Same — Forbearing  to  Whittle — DisooYered  Peril. 

Where  the  engineer  of  the  train  saw  that  plaintifTs  horse  would  be 
frightened  by  the  blowing  of  the  whistle  and  plaintiff  probably  injured,  and 
he  could  have  desisted  from  blowing  just  then  consistently  with  his  duties  and 
without  damage  to  the  railroad  company,  his  failure  to  so  desist  might  be 
negligence,  despite  the  statutory  requirement. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
T.  D.  Montrose. 

E,  B.  Perkins  and  Templeton,  Crosby  &  Dinsmore,  for  appellant. — 
The  court  erred  in  overruling  the  defendant's  general  demurrer  to  the 
plaintiffs  petition,  because  the  only  negligence  relied  on  by  plaintiff  is 
failure  of  defendant's  servants  to  blow  a  whistle  and  ring  the  bell  on 
approaching  the  crossing,  and  it  is  not  alleged  in  the  petition  that 
plaintiff  was  about  to  use  the  said  public  road  crossing,  or  had  used  it 
shortly  before,  or  intended  to  use  it,  or  that  plaintiff  was  on  defendant's 
right  of  way.  The  petition  does  not  show  that  defendant  owed  to  the 
plaintiff  the  duty  to  sound  the  whiatle  or  ring  the  bell  on  approaching 
the  crossing.  Railway  Co.  v.  Feathers,  10  Lea,  103;  Burgher  v.  Rail- 
way Co.,  20  S.  T7.  Rep.,  439. 

Looney  &  Clark,  for  appellee. — The  statute  makes  it  a  penal  offense 
to  neglect  to  blow  the  whistle  at  least  eighty  rods  from  a  crossing,  and 
declares  that  "the  corporation  operating  such  railway  shall  be  liable  for 
all  damages  which  shall  be  sustained  by  any  person  by  reason  of  such 
neglecf  Appellee  was  rightfully  in  the  public  highway  near  the  cross- 
ing, and  was  expecting,  and  had  the  right  to  expect,  appellant's  employes 
to  obey  the  law.  No  good  reason  can  be  assigned  why  he  should  be  de- 
nied the  protection  of  the  statute  simply  because  he  did  not  intend  to 
cross  the  track,  or  why  the  court  should  not  declare  that  to  be  negligence, 
which  the  law  itself  punishes  as  a  crime.  Rev.  Stats.,  art.  4507 ;  Rail- 
way V.  Taff,  74  S.  W.  Rep.,  89,  and  authorities  cited;  Railway  v.  Red 
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Cross  Stock  Farm,  53  S.  W.  Rep.,  834;  Railway  v.  Cunningham,  29  S. 
W.  Rep.,  332;  Ransom  v.  Railway  Co.,  62  Wis.,  178,  22  N.  W.  Rep.,  147; 
Chicago,  etc.,  Ry.  Co.  v.  Metcalf,  44  Neb.,  848,  63  N.  W.  Rep.,  51 :  I^n- 
ergan  v.  Illinois  Cent.  Ry.  Co.,  87  Iowa,  755,  17  L.  R.  A.,  254  (and  see 
exhaustive  note  in  this  report) ;  Cahill  v.  Cincinnati,  etc.,  Ry.  Co.,  18  S. 
W.  Rep:,  2;  Ross  v.  Railway,  37  L.  R.  A.,  591. 

BOOKHOUT,  Associate  Justice. — R.  Kilman  brought  this  suit 
against  the  St.  Louis  Southwestern  Railway  Company  of  Texas  to  re- 
cover damages  on  account  of  personal  injuries  occasioned  by  the  horse 
he  was  driving  taking  fright  at  a  passing  train.  The  defendant  pleaded 
the  general  issue,  contributory  negligence  and  assumed  risk.  There  was 
a  jury  trial,  which  resulted  in  a  judgment  for  the  plaintiff  for  $350. 
The  defendant's  motions  for  new  trial  were  overruled ;  wherefore  it  per- 
fected this  appeal. 

Concluisions  of  fact. — Appellee  was  injured  by  his  horse  becoming 
frightened  at  one  of  appellant's  trains  on  March  31,  1902,  just  east  of 
Neylandville,  in  Hunt  County,  while  on  his  way  home  over  the  Green- 
ville and  Commerce  public  road.  This  road  and  the  railroad  run  about 
east  and  west,  and  nearly  parallel  where  the  accident  happened,  the 
wagon  road  being  north  of  the  railroad,  adjacent  to  its  right  of  way. 
There  is  a  road  extending  from  the  Greenville  and  Commerce  road  south 
and  crossing  the  railroad  track.  This  crossing  is  called  in  the  evidence 
"the  store  crossing."  East  of  this  crossing  784  feet  another  road  ex- 
tending from  the  main  road  runs  south,  crossing  the  railroad,  to  the 
school-house  and  church,  and  is  called  "the  school-house  crossing." 
East  of  this  crossing  241  feet  is  a  whistling  post,  and  east  of  this  about 
a  quarter  of  a  mile  is  another  whistling  post.  About  320  feet  east  of 
the  school-house  crossing  the  Greenville  and  Commerce  road  turns  north, 
at  right  angles  with  the  railroad.  Just  east  of  this  turn  is  a  skirt  of 
timber  extending  to  the  railroad  right  of  way.  The  appellee  was  in  his 
buggy,  driving  a  single  horse  south  over  this  road,  and  as  he  approached 
the  railroad  track  he  stopped  and  listened  for  a  train.  Not  hearing  any, 
he  turned  west,  not  intending  to  cross  the  railroad  track.  When  near 
the  school-house  crossing  he  again  looked  and  listened  to  see  if  a  ^rain 
was  approaching.  He  was  told,  by  one  standing  near,  that  a  train  was 
approaching  from  the  east.  Not  having  time  to  drive  out  of  the  way, 
he  got  out  of  his  buggy  and  went  to  the  horse's  head  and  took  hold  of 
the  bridle  to  hold  him.  The  horse  took  fright  at  the  noise  of  appellant's 
whistle  and  approaching  train,  and  threw  aj^ellee  to  the  ground  and 
injured  him,  and  broke  the  buggy  and  harness.  He  was  about  fifteen 
feet  west  of  the  school-house  crossing,  and  in  the  Greenville  and  Com- 
merce road,  at  the  time.  The  evidence  is  conflicting  as  to  whether  or 
not  the  persons  operating  the  train  sounded  the  whistle  at  the  whistling 
post  farthest  east  for  the  school-house  crossing.  The  evidence  is  also 
conflicting  as  to  whether  the  engineer,  after  discovering  appellee's  peril, 
sounded  the  whistle  at  a  time  when  it  could  onlv  have  the  effect  of 
frightening  appellee's  horse.  The  verdict  comprehends  a  finding  that 
the  statutory  signal  was  not  given  for  the  school-house  crossing,  and 
that,  after  the  engineer  discovered  the  appellee  in  peril,  he  sounded  the 
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whistle  and  gave  a  danger  signal  for  stock,  causing  appellee's  horse  to 
take  fright,  and  proximately  causing  the  injuries  complained  of.  In 
deference  to  the  verdict  we  so  find,  and  that,  thereby,  appellee  sustained 
damages  in  the  amount  of  the  verdict.  We  find  appellee  was  not  guilty 
of  contributory  negligence. 

ConcliLsions  of  law. — 1.  It  is  contended  that  the  appellant  did  not 
owe  to  appellee  the  duty  to  give  the  statutory  signal  for  the  school- 
house  crossing  by  sounding  the  whistle  at  least  eighty  rods  from  the 
crossing,  for  the  reason  he  had  not  used  the  crossing,  and  was  not  in- 
tending to  use  it.  In  other  words,  that  the  statute  only  applies  to  those 
on  the  crossing  or  about  to  make  use  of  the  crossing.  This  contention 
was  raised  by  a  general  demurrer  to  the  petition,  which  was  overruled ; 
by  the  refusal  of  special  charges  embracing  the  contention,  and  by  the 
main  charge,  which  gives  the  reverse  of  the  proposition  contended  for. 
The  statute  provides  that:  "A  bell  of  at  least  thirty  pounds  weight,  and 
a  steam  whistle,  shall  be  placed  upon  each  locomotive  engine,  and  the 
whistle  shall  be  blown  and  the  bell  rung  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  railroad  shall  cross  any  public 
road  or  street,  and  such  bell  shall  be  kept  ringing  until  it  shall  have 
crosded  such  public  road  or  stopped."  It  is  made  a  penal  offense,  pun- 
ishable by  fine,  for  any  engineer  having  charge  of  such  engine  to  neg- 
lect to  comply  with  this  provision ;  and  the  statute  further  provides  that 
"the  corporation  operating  such  railway  shall  be  liable  for  all  damages 
which  shall  be  sustained  by  any  person  by  reason  of  any  such  neglect." 
(Bev.  Stats.,  art.  4507.)  Was  appellee  within  the  protection  of  this 
statute?  It  was  held  by  the  Court  of  Civil  Appeals  for  the  Second  Dis- 
trict that,  where  a  section  hand,  returning  from  work  on  a  hand  car, 
and  rightfully  upon  the  track,  was  run  onto  by  a  train  and  injured 
within  several  hundred  yards  of  a  railroad  crossing,  and  near  enough  to 
have  the  benefit  of  the  statutory  signal,  the  company  owed  him  the  duty 
to  give  the  statutory  signal  for  the  crossing,  and  if,  by  its  failure  tx)  do 
so,  the  section  hand  was  injured,  the  companv  was  liable.  (Bailway  Co. 
V.  Taff,  31  Texas  Civ.  App.,  657,  74  S.  W.  Bep.,  89.)  And  it  is*  held 
by  the  Court  of  Civil  Appeals  for  the  Third  District  that  the  statute 
applies  where  animals  are  injured  upon  a  crossing  as  the  result  of  a 
failure  to  give  the  statutory  signal.  (Bailwav  Co.  v.  Bed  Cross  Stock 
Farm,  22  Texas  Civ.  App.,  114,  53  S.  W.  Bep.^,  834.) 

The  exact  question  here  involved  was  before  the  Supreme  Court  of 
Wisconsin  in  the  case  of  Bansom  v.  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Bailway  Co.  (62  Wis.,  178).  In  that  case  plaintiff's  wife,  ac- 
companied by  their  two  minor  children,  was  driving  a  horse  of  plaintiff's 
hitched  to  a  buggy  over  a  public  road  running  parallel  with  the  rail- 
road. They  were  traveling  east  towards  a  railway  crossing,  not,  however, 
intending  to  make  use  of  the  crossing,  and  when  within  ten  or  fifteen 
rods  of  the  crossing,  and  near  the  railway  track,  a  train  of  cars  from  the 
west,  running  rapidly,  without  notice  or  warning,  emerged  from  a  cut, 
and  so  frightened  the  horse  that  it  ran  away,  overturning  the  buggy, 
killing  plaintiff's  wife  and  injuring  his  children.  It  was  shown  that 
the  horse  was  gentle.  It  was  held  that  the  railway  company  owed  the 
duty  to  plaintiff's  wife  and  children  to  blow  the  engine  whistle  and  ring 
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the  bell  for  the  crossing,  and  the  opinion  placed  the  railroad's  liability 
solely  upon  negligence  in  its  failure  to  perform  its  statutory  duty.  To 
the  same  effect  is  the  holding  of  the  Supreme  Court  of  Iowa  in  Lonergan 
V.  Illinois  Central  Ry.  Co.  (87  Iowa,  755,  17  L.  R.  A.,  254) ;  and  the 
Supreme  Court  of  Nebraska,  in  Railway  Co.  v.  Metcalf  (44  Neb.,  848, 
63  N.  W.  Rep.,  51).  (See,  also,  Georgia  R.  R.  Co.  v.  Williams,  74  Ga., 
723 ;  Cahill  v.  Cincinnati,  etc.,  Ry.  Co.,  18  S.  W.  Rep.,  2 ;  Wakefield  v. 
Connecticut,  etc.,  R.  R.  Co.,  37  Vt.,  330,  86  Am.  Dec.,  719;  Western 
&  Atlantic  R.  R.  Co.  v.  Jones,  65  Ga.,  631,  8  Am.  &  Eng.  Ry.  Cases,  267; 
Pennsylvania  R.  R.  Co.  v.  Bamett,  59  Pa.  St.,  259.) 

The  statute  does  not  exclude  from  its  protection  persons  traveling 
along  a  public  highway  at  or  near  a  railroad  crossing.  It  is  not  subject 
to  the  restricted  construction,  contended  for  by  appellant,  that  it  only 
applies  to  persons  who  are  about  to  use  the  crossing,  or  have  just  made 
use  of  it.  The  object  of  the  statute  was  twofold:  (1)  to  guard  against 
actual  collision  at  the  crossing;  and  (2)  that  of  damage  by  the  fright- 
ening of  teams  traveling  upon  the  public  highway  near  the  crossing. 
(People  V.  New  York  Central  R.  R.  Co.,  25  Barb.,  199;  Ransom  v. 
Railway,  supra.)  In  our  opinion,  one  traveling  along  a  public  highway 
near  a  railway  crossing,  as  was  appellee,  is  within  the  protection  of  this 
statute. 

2.  It  is  insisted  that  the  evidence  did  not  authorize  a  charge  upon 
discovered  peril.  The  engineer  says  he  might  have  discovered  the  horse 
as  soon  as  he  got  around  the  skirt  of  timber;  that  he  did  discover  him 
when  he  "got  to  the  whistling  post  for  the  crossing  where  the  old  man 
was  b'ing."  The  engineer  actually  saw  appellee  in  peril  when  256  feet 
and  the  width  of  the  crossing  (which  is  not  shown)  from  him,  and  could 
have  seen  him,  had  he  looked,  from  where  the  road  turns  north,  about 
180  yards  away.  The  whistling  post  for  the  store  crossing  was  located 
about  where  the  evidence  tends  to  show  the  whistle  was  sounded.  At 
that  time  the  engineer  saw  the  appellee  in  peril.  Even  though  there  was 
a  reason  for  the  blowing  of  the  whistle,  still,  if  the  engineer  saw  that 
appellee's  horse  would  be  frightened,  and  appellee  probably  injured,  and 
he  could  desist  from  blowing  the  whistle  consistently  with  his  duties, 
and  without  damage  to  the  railroad  company,  it  became  his  duty  to  re- 
frain for  a  reasonable  time  from  blowing  the  whistle,  and  a  failure  to  so 
desist  might  properly  be  regarded  by  the  jury  as  negligence.  (Railwav 
Co.  V.  Yarborough,  39  S.  W.  Rep.,  1096;  Railway  Co.  v.  Milner,  28 
Texas  Civ.  App.,  86,  66  S.  W.  Rep.,  574.) 

As  stated  in  the  case  last  cited:  "Just  what  should  be  done  or  not 
done  must  be  controlled  by  the  particular  circumstances  surrounding 
each  case.  If  the  operators  saw  that  the  giving  the  signal  was  liable  to 
frighten  plaintiff's  horse,  and  thereby  cause  injury,  then  they  should 
have  refrained  from  giving  it,  provided  they  could  have,  by  the  proper 
operation  of  the  train  for  the  safety  of  those  on  board  the  train,  pro- 
tected from  harm  those  at  the  crossing."  The  pleading  and  evidence 
raised  this  issue  of  negligence,  and  it  was  properly  submitted  to  the 
jury. 

3.  Complaint  is  made  of  the  court's  action  in  overruling  the  motion 
for  a  new  trial,  based  upon  the  ground  that  the  evidence  was  not  suflB- 
cient  to  support  the  verdict.    As  stated,  there  was  a  sharp  conflict  in 
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the  evidence  on  the  issue  as  to  whether  the  signals  for  the  crossing 
were  given  and  on  the  issue  of  discovered  peril.  The  jury  settled  the 
conflict  in  favor  of  appellee,  and  there  is  evidence  to  justify  their  ver- 
dict. In  this  condition  of  the  record  we  are  not  at  liberty  to  disturb  the 
verdict. 
Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


Annie  E.  Mann  et  al.  v.  Bilet  Wilson. 

Decided  AprU  16,  1005. 

1. — ^Homeitead— Al^andonment  by  Wife— Co&yeyanee  of. 

Where  a  wife  had  no  interest  in  the  homestead  except  the  right  by  mar- 
riage, and  she  abandoned  the  husband  and  the  homestead  and  lived  in  adultery 
with  another  man,  a  conveyance  of  the  homestead  by  the  husband  alone  passed 
the  title. 

8. — Same — ^Estoppel.  " 

Where  the  wife  was  making  no  homestead  claim,  the  husband  was  estopped 
by  his.  deed  from  asserting  such  a  claim  contrary  to  the  conveyance  he  had  made. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

M,  T.  Connor  and  Oeo.  H.  Plowman,  for  appellants. — 1.  There  being 
evidence  that  defendant's  wife  had  left  him,  and  was  living  in  adultery, 
and  had  forfeited  all  homestead  rights  in  his  separate  property,  and  he 
being  the  sole  constituent  of  the  family  using  tiie  property  as  a  home, 
and  the  question  of  homestead  not  being  a  controverted  issue,  the  court 
erred  in  directing  a  verdict  for  defendant.  Montgomery  v.  Carlton,  56 
Texas,  361;  Bowman  v.  Texas  Brewing  Co.,  17  C.  A.,  446;  McGown 
V.  International  &  Q.  N.  By.  Co.,  85  Texas,  289. 

2.  The  husband's  deed  to  the  homestead  is  not  void  unless  in  fraud 
of  the  wife's  homestead  rights.  Earl  v.  Earl,  9  Texas,  633;  Duke  v. 
Beed,  64  Texas,  642 ;  Hall  v.  Fields,  81  Texas,  557 ;  Prater  v.  Prater, 
10  Am.  St.  Bep.,  623;  Arthur  v.  Israel,  22  Am.  St.  Sep.,  387;  see  notes 
Am.  Dec.,  vol.  96,  p.  414. 

3.  The  deed  made  by  defendant  to  J.  E.  Thomas  was  not  void,  nor 
can  defendant  set  up  the  homestead  rights  in  avoidance  of  it.  Irion  v. 
Mills,  41  Texas,  310;  Levy  v.  Hahn,  10  Ct.  Bep.,  345;  Hester  v.  Knox, 
63  Texas,  613;  Marler  v.  Handy,  88  Texas,  426;  DeBajligethy  v. 
Johnson,  56  S.  W.  Bep.,  96 ;  Cockrell  v.  Curtis,  18  S.  W.  Bep.,  436*^ 

Richardson  £  Seay,  for  appellee. — Appellee  could  not  legally  dispose 
of  his  homestead  without  his  wife's  signature,  unless  she  was  dead  or 
divorced,  and  he  had  a  right  to  his  homestead  whether  he  had  wife  or 
children  living  with  him  or  not.  McGee  v.  Berrins,  28  S.  W.  Bep., 
462;  Bev.  Stats.,  arts.  6256,  5257;  Hoodless  v.  Winter,  80  Texas,  638: 
Adams  v.  House,  61  Texas,  639;  Jourdon  v.  Bobson,  27  Texas,  612; 
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Kaufman  v.  Brown,  83  Texas,  41 ;  Salazar  v.  Ybarra,  57  S.  W.  Rep., 
303;  Eubanks  v.  Landrum,  59  Texas,  247. 

RAINEY,  Chief  Justice. — This  was  an  action  of  trespass  to  try 
title  to  a  small  lot  in  the  city  of  Dallas,  by  appellants,  against  appellee. 
On  trial,  the  court  instructed  a  verdict  for  the  defendant,  the  only  issue 
being  homestead. 

Appellee  acquired  the  lot  in  1883,  and  lived  on  it.  At  that  time  he 
was  a  married  man.  By  this  marriage  there  were  three  children,  who, 
at  the  time  of  trial,  were  all  grown.  In  1886  this  marriage  was  dis- 
solved by  the  death  of  the  wife.  In  1897  the  appellee  married  Joanna 
Millor,  who  deserted  him  and  was  living  in  adultery  with  another  man 
when  appellee  assaulted  her  with  a  gun,  for  which  he  was  arrested  and 
placed  in  jail  and  charged  with  assault  with  intent  to  murder.  He  em- 
ployed one  J.  E.  Thomas,  a  lawyer,  to  defend  him,  and  in  consideration 
of  Thomas'  legal  services  he  conveyed  the  lot  to  him.  It  was  agreed  that 
Hiram  Morrison  conveyed  the  lot -to  Riley  Wilson,  appellee,  and  that 
title  was  in  Wilson  unless  conveyed  out  of  him  by  the  deed  to  J.  E. 
Thomas  in  1900.  In  1901  Thomas  conveyed  said  lot  by  deed  to  Annie 
E.  Mann.   — 

Wilson  is  still  living  on  the  lot,  and  had  so  lived  before  the  death  of 
his  first  wife.  Before  Wilson  executed  the  deed  to  Thomas  his  second 
wife  had  separated  from  him.  She  had  stated  that  she  had  left  him, 
and  he  testified  that  he  had  not  seen  her  since  the  night  he  shot  at  her 
in  1900,  and  did  not  know  where  she  was.  It  was  shown  that  her  where- 
abouts were  unknown.  In  June,  1900,  Wilson  paid  Thomas  $4  rent  on 
the  place,  that  being  a  fair  rental  value,  and  agreed  to  continue  to  pay 
that  sum. 

Before  the  conveyance  by  Wilson  to  Thomas,  Wilson's  second  wife 
had  voluntarily  abandoned  him,  and  was  living  in  adultery  with  an- 
other man.  She  had  no  title  to  the  lot,  her  only  interest  therein  being 
homestead  by  virtue  of  her  marriage  to  Wilson,  and  that  interest  de- 
pended upon  her  living  with  and  sharing  it  with  him.  She  is  not  here 
asserting  any  claim  to  a  homestead  in  the  lot.  In  fact,  her  domicile  is 
not  even  known  to  the  parties  to  this  suit.  The  only  impediment  in  the 
way  of  the  husband  selling  the  homestead  is  the  want  of  the  wife's  con- 
sent and  joining  him  in  the  conveyance.  It  has  been  held  that,  where 
the  wife  voluntarily  abandons  the  husband,  and  is  so  living  at  the  time 
of  his  death,  she  forfeits  all  right  to  a  homestead  in  his  propertv.  (Earl 
V.  Earl,  9  Texas,  633;  Duke  v.  Reed,  64  Texas,  705.)  In  Shields  v. 
Aultman  (20  Texas  Civ.  App.,  345)  it  was  held  that,  the  wife  being 
hopelessly  insane,  the  husband  could  convey  the  homestead.  In  Goff  v. 
Jones  (70  Texas,  572)  it  was  held  that,  if  the  husband  makes  a  con- 
tract to  sell  the  homestead  at  some  future  time,  and  that  if  it  be  aban- 
doned and  another  acquired,  he  may  be  compelled  to  convey.  Here  the 
wife  has  abandoned  the  homestead,  as  well  as  her  husband,  and  we 
think,  under  these  circumstances,  he  could  convey  insofar  as  her  rights 
were  concerned.  (Moore  v.  Dunn,  16  Texas  Civ.  App.,  371.)  At  least, 
he  is  estopped  from  asserting  a  claim  contrary  to  the  conveyance  he  has 
made.  (Stallings  v.  HuUum,  89  Texas,  431;  Marler  v.*^  Handv,  88 
Texas,  421.) 
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There  is  no  material  conflict  in  the  evidence,  and,  believing  as  we  do, 
that  Wilson,  under  the  circumstances,  had  a  right  to  convey  the  home- 
stead without  the  wife's  signature  and  acknowledgment,  the  judgment 
will  be  reversed,  and  judgment  here  rendered  for  appellants. 

Reversed  and  rendered. 

Writ  of  error  refused. 


R.  D.  Smith  v.  Charles  Hughes. 

Decided  April  17,  1905. 

1^— Praetloe  on  Appeal — Continaance — ^BiU  of  Exoeptiont. 

In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  a  motion  for  a 
continuance  by  the  trial  court  its  action  in  the  matter  will  not  be  reviewed 
on  appeal. 

8. — Samo — General  Demurrer — ^Eecord. 

Unless  it  appears  that  a  general  demurrer  to  plaintiff's  pleadings  was 
called  to  the  attention  of  the  trial  court  and  action  invoked  thereon,  an  assign- 
ment of  error  complaining  of  the  overruling  of  the  demurrer  will  not  be  con- 
sidered. 

8. — School  Land — Settlement  in  Oood  Faith. 

Evidence  considered  and  held  to  sustain  a  finding  that  plaint ifTs  settle- 
ment on  the  school  land  he  had  applied  to  purchase  from  the  State  was  not 
made  in  good  faith. 

4. — Same— Burden  of  Proof — Bejected  Application. 

Where  in  an  action  to  recover  school  land  plaintiff  claimed  under  a 
rejected  application  to  purchase  from  the  State  and  defendant  under  an  award 
on  an  application  later  in  date,  plaintiff  has  the  burden  of  overcoming  the 
presumption  of  regularity  of  the  sale  by  appropriate  evidence  showing  lack  of 
power  in  the  Commissioner  to  make  the  award. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

J.  T.  Hammons,  for  appellant. 

SPEER,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title,  instituted  by  appellant  Smith,  to  recover  from  appellee,  Charles 
Hughes,  the  south  one-half  of  school  section  96,  Houston  &  T.  C.  Rail- 
road Company's  land,  situated  in  Eastland  County.  The  parties  waiv- 
ing the  trial  by  jury,  the  district  judge  entered  a  judgment  in  favor  of 
the  defendant  in  the  action. 

Our  conclusions  of  fact,  so  far  as  pertinent  to  the  issues  presented, 
will  be  found  under  the  appropriate  assignments. 

We  can  not  consider  the  rirst  assignment  of  error,  relating  to  the  ac- 
tion of  the  court  in  overruling  appellant's  motion  for  a  first  continu- 
ance, because  there  is  no  bill  of  exception  in  the  record  taken  to  such 
ruling.  (Harrison  v.  Cotton,  25  Texas,  53;  St.  Louis  S.  W.  Ry.  Co.  v. 
Bowles,  32  Texas  Civ.  App.,  118,  72  S.  W.  Rep.,  451;  Scalfi  v.  Graves, 
74  S.  W.  Rep.,  795.) 
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Neither  can  we  sustain  the  second  assignment  of  error,  complaining 
that  the  court  overruled  appellant's  general  demurrer  to  appellee's  spe- 
cial pleadings,  for  the  reason  that  it  nowhere  appears  that  such  general 
demurrer  was  called  to  the  court's  attention  and  a  ruling  invoked  there- 
on.    Moreover,  the  plea  seems  to  he  good  as  against  such  exception. 

The  fifth  and  sixth  assignments  attack  the  judgment  of  the  court  as 
being  contrary  to  the  evidence  adduced  upon  the  trial.  These  assign- 
ments are  overruled.  The  evidence  is  sufficient  to  authorize,  and  the 
judgment  imports,  a  finding  that,  at  the  time  of  appellant's  application 
to  purchase  the  land  in  controversy,  although  he  was  then  upon  the  land, 
he  did  not  desire  to  purchase  the  same  for  a  home,  and  had  not  in  good 
faith  settled  thereon.  In  a  signed  statement  sent  to  the  Commissioner 
of  the  General  Land  Office  five  days  before  the  date  of  his  application 
to  purchase,  he  stated  that  his  intention  was  not  to  file  on  said  section, 
and  to  the  witnesses  Adams  and  Early  he  made  similar  statements. 
True,  he  testified  upon  the  trial  to  a  contrary  intention,  but,  in  view  of 
the  above,  and  further  evidence  of  impeachment  as  to  his  credibility,  a 
finding  against  the  good  faith  of  his  settlement  was  amply  authorized. 
Furthermore,  no  other  judgment  than  one  for  the  appellee  could  have 
been  rendered,  because  we  have  found  nothing  in  the  record  to  show 
that,  at  the  date  of  appellant's  application,  the  land  was  upon  the  mar- 
ket. It  had  been  some  years  before  awarded  to  one  Davis,  which  award 
was,  at  some  time  prior  to  appellee's  application,  canceled  (the  validity 
of  which  we  find  it  unnecessary  to  determine),  but  the  precise  date  of 
such  cancellation  nowhere  appears.  The  fact  that  the  land  was  awarded 
to  appellee  on  his  application,  made  ten  days  later  than  that  of  appellant, 
while  amounting  to  proof  that  the  land  was  then  again  on  the  market,  is 
not  evidence  that  it  was  on  the  market  at  the  date  of  appellant's  appli- 
cation. Aside  from  the  infirmities  of  appellant's  case,  which,  of  course, 
would  defeat  his  recovery,  the  evidence  showing  an  award  to  appellee, 
the  burden  of  proof  would  be  upon  appellant  to  overcome  the  presump- 
tion of  regularity  of  such  sale  by  appropriate  evidence  showing  the  lack 
of  power  in  the  Commissioner  to  make  such  award.  This  he  has  wholly 
failed  to  do. 

There  is  no  merit  in  the  seventh  assignment  of  error  complaining 
that  the  court  erred  in  awarding  a  writ  of  possession  in  favor  of  appellee 
and  against  appellant.  Finding  no  error  in  the  proceedings,  the  judg- 
ment of  the  District  Court  is  in  all  things  affirmed. 

Afflrmed. 


Northern  Texas  Traction  Company  v.  J.  K.  Yates. 

Decided  April  19,  1905. 

1. — Charge— Assuming  Pacts. 

There  was  no  error  in  assuming,  in  the  charge,  that  plaintiff  was  injured 
and  that  he  was  in  a  dangerous  position  when  injured,  when  those  facts  were 
shown  by  uncontroverted  evidence. 

2. — ^Personal  Injury — ^Damages — Charge. 

A  charge  on  damages  recoverable  for  personal  injury  is  not  liable  to  con- 
fuse nor  to  permit   a  double   recovery   because,   in   addition   to   physical   and 
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mental  suffering  and  impairment  of  earning  power,  it  permitn  recovery  for  im- 
pairment of  the  nervous  system  and  of  the  memory. 

3. — BlsooYered  Peril — Contribntory  Hegligenoe. 

Where  plaintiff's  action  is  predicated  solely  on  defendant's  negligence  after 
discovering  him  in  a  position  of  peril,  his  contributoiy  negligence  in  getting 
into  such  position  is  not  a  defense  nor  an  issue  in  the  case. 

4. — ^Deposition — ^Evasive  and  Irresponsive  Aniwen. 

A  deposition  will  not  be  quashed  because  answers  to  cross  interrogatories 
are  irresponsive  and  evasive,  where  they  were  as  complete  as  practicable  in 
view  of  the  witness'  knowledge,  and  the  deposition  in  its  entirety  furnishes 
the-  information  desired  to  be  elicited  by  the  cross  interrogatories. 

5. — Deposition — ^Belief  of  Witness. 

The  answers  of  a  witness  to  interrogatories  will  not  be  rejected  because 
he  prefaces  his  statement  of  facts  with  ''I  believe,"  where  it  is  evident  that 
he  meant  thereby  that  he  was  testifying  according  to  his  best  recollection. 

6. — ^Impairment  of  Mind — ^Evidence. 

Where  the  only  mental  impairment  alleged  by  plaintiff  as  resulting  from 
an  injury  to  his  head  was  defect  of  memory,  evidence  of  collateral  circumstances 
preceding  his  injury  and  going  to  show  mental  eccentricity  on  such  previous 
occasion,  was  not  relevant  to  the  issue  as  to  such  impairment  of  memory. 

7. — ^Bill  of  Exceptions. 

A  bill  of  exceptions  should  state  the  facts  in  regard  to  the  matter  of 
which  complaint  is  made  in  such  manner  as  to  exclude  any  reasonable  hypoth- 
esis upon  which  the  court's  ruling  can  be  sustained. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  Richard  Morgan. 

E.  B.  Perkins,  D.  Upthegrove  and  Edward  0.  Perkins,  for  appellant. 
— In  an  action  brought  to  recover  damages  for  personal  injuries,  where 
the  testimony  is  conflicting  as  to  the  nature,  character  and  extent  of 
plaintiff's  injuries,  it  is  reversible  error  for  the  court  to  assume  in  its 
charge  that  plaintiff  was  injured.  International  &  G.  N.  Ry.  v.  Ander- 
son, 82  Texas,  576 ;  Houston  &  T.  C.  Ry.  v.  Nixon,  52  Texas,  28 ;  Texas 
&  P.  Ry.  V.  Berry,  72  S.  W.  Rep.,  424 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Finlev, 
32  S.  W.  Rep.,  51. 

Where  a  party  alleges  that,  in  attempting  to  board  a  moving  car,  he 
was  in  a  perilous  position,  and  seeks  to  recover  damages  on  the  theory 
that  his  peril  was  discovered  by  the  conductor  in  charge  of  said  car,  it 
is  reversible  error  for  the  court  to  assume,  in  its  main  charge,  that,  as  a 
matter  of  law,  plaintiff  was  in  a  dangerous  position.    Same  authorities. 

A  charge  of  the  court  which  instructs  the  jury  that  plaintiff  is  enti- 
tled to  recover  for  physical  pain,  mental  suffering,  impairment  of  nerv- 
ous system,  impairment  of  memory  and  impairment  of  ability  to  earn 
money,  is  misleading,  confusing,  and  authorizes  a  double  recovery  for 
the  same  injuries.  Missouri,  K.  &  T.  Ry.  v.  Hannig,  91  Texas,  350; 
Galveston,  H.  &  S.  A.  Ry.  v.  Porfert,  72  Texas,  353 ;  Texas  Cent.  Ry.  v. 
Brock,  88  Texas,  310;  St.  Louis  &  S.  W.  Rv.  v.  Smith,  63  S.  W.  Rep., 
1064;  Texas  Brewing  Co.  v.  Dickey,  49  S.  W.  Rep.,  935. 

The  pleadings  of  the  parties  have  raised  the  issue  of  negligence  on 
the  part  of  defendant's  conductor  and  contributorv  negligence  on  the 
part  of  the  plaintiff,  and,  there  being  proof  upon  the  issues  thuc  raised, 
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it  was  the  duty  of  the  court  to  submit  the  issues  of  negligence  and  con- 
tributory negligence  under  an  appropriate  charge;  and,  when  this  was 
not  done,  it  was  reversible  error  in  the  court  to  refuse  special  charges 
covering  such  issues.  Jones  v.  George,  61  Texas,  346;  Johnson  v.  Gulf, 
C..&  S.  F.  Ry.,  21  S.  W.  Rep.,  274;  Texas  &  P.  Ry.'v.  Bigham,  90 
Texas,  £23;  Gonzales  v.  City  of  Galveston,  84  Texas,  7;  Milwaukee, 
etc.,  Ry.  V.  Kellogg,  94  U.  S.,  475 ;  St.  Louis  &  S.  W.  Ry.  v.  Ball,  66  S. 
W.  Rep.,  881 ;  Missouri,  K.  &  T.  Ry.  v.  McGlamory,  89  Texas,  635. 

Where  the  pleadings  and  evidence  raise  the  issue  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  it  is  reversible  error  to  refuse  special 
charge  affirmatively  stating  defendant's  special  defense  of  contributory 
negligence.  St.  Louis  &  S.  P.  Ry.  v.  Traweek,  84  Texas,  73;  Missouri, 
K.  &  T.  Ry.  V.  Miller,  27  S.  W.  Rep.,  905;  Galveston,  H.  &  S.  A.  Ry.  v. 
Castillo,  83  S.  W.  Rep.,  25 ;  Missouri,  K.  &  T.  Ry.  v.  Renf ro,  83  S.  W. 
Rep.,  21. 

Where  the  answers  to  cross  interrogatories  are  evasive,  not  responsive 
and  not  fully  answered,  the  deposition  of  the  witness  should  be  quashed, 
and  it  is  reversible  error  for  the  court  to  admit  such  depositions  as  evi- 
dence. Davis  V.  McCartney,  64  Texas,  587;  Texas  &  N.  0.  Rv.  v. 
Crowder,  70  Texas,  224 ;  New  York,  T.  &  M.  Ry.  v.  Green,  90  Texas, 
263 ;  Houston  &  T.  C.  Ry.  v.  Shirley,  54  Texas,  125. 

It  is  reversible  error  for  the  court  to  allow  a  witness  to  testifv  to  his 
belief  in  certain  material  facts,  instead  of  testifying  to  the  facts  in  issue. 

In  a  suit  brought  by  a  party,  in  which  he  claims  that  the  injuries 
received  affected  his  mind  by  weakening  his  memory,  it  is  reversible  er- 
ror for  the  court  to  refuse  to  allow  the  defendant  to  show  the  condition 
of  his  mind  and  memory  prior  to  the  time  of  the  alleged  injury.  Gal- 
veston, H.  &.  S.  A.  Ry.  Co.  v.  Porfert,  20  S.  W.  Rep.,  871 ;  International 
&  G.  N.  Ry.  V.  Dyer,  76  Texas,  156. 

W.  P.  Finley,  for  appellee. — In  an  action  brought  to  recover  damages 
for  personal  injuries,  and  the  testimony  is  uncontradicted  that  the 
plaintiff  was  injured,  it  is  proper  for  the  court,  in  its  charge,  to  treat 
that  fact  as  an  established  fact.  Fort  Worth  &  R.  G.  Ry.  Co.  v.  Bowen, 
95  Texas,  366;  International  &  G.  N.  Ry.  Co.  v.  Stewart,  57  Texas, 
166;  Fort  Worth  &  N.  0.  Ry.  Co.  v.  Pearce,  75  Texas,  281. 

The  allegations  of  the  petition,  and  the  evidence  introduced,  are  with- 
out contradiction  that  the  appellee  was  in  a  position  of  peril.  Under 
such  conditions,  our  Supreme  (^ourt  has  approved  the  charge  in  ques- 
tion. Fort  Worth  &  R.  G.  Ry.  Co.  v.  Bowen,  95  Texas,  366 ;  Texas  &  P. 
Ry.  Co.  V.  Breadow,  90  Texas,  26 ;  International  &  G.  N.  Ry.  Co.  v.  Dal- 
wigh,  48  S.  W.  Rep.,  528. 

In  personal  injury  suits,  with  regard  to  pecuniary  compensation 
awarded  to  an  injured  party,  the  jury  may  take  into  consideration  phy- 
sical pain,  mental  suffering,  impairment  of  nervous  system,  impairment 
of  memory  and  impairment  of  ability  to  earn  money,  and  there  is  not 
presented  the  question  of  a  double  recovery  for  the  same  injuries.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Warner,  22  Texas  Civ.  A'pp.,  167;  Houston  &  T. 
C.  Ry.  Co.  V.  Boehm,  57  Texas,  152;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Green- 
lee, 62  Texas,  344;  Houston  &  G.  N.  Ry.  Co.  v.  Randal^SO  Texas,  261. 
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The  appellee's  case  being  exclusively  based  upon  the  allegations  that 
the  appellee  was  in  a  position  of  peril,  and  that  the  appellant,  its  agents 
and  servants,  discovered  and  saw  his  perilous  position  in  time  to  have 
prevented  injury  to  him,  by  the  use  of  the  means  and  agencies  then  at 
hand,  the  defense  of  contributory  negligence  is  not  available  to  the  ap- 
pellant. Texas  &  P.  Ry.  Co.  v.  Breadow,  90  Texas,  26 ;  Fort  Worth  & 
B.  G.  Ey.  Co.  V.  Bowen,  96  Texas,  366. 

The  witness  practically  answered  the  cross-interrogatories,  and  it  is 
clear  that  he  did  not  intentionally  evade  any  of  them.  Taking  all  of  hia 
deposition  together,  each  of  the  cross-questions  is  fully  answered.  Under 
such  conditions  a  deposition  will  not  be  quashed.  Cohen  v.  Oliver,  9 
Texas  Civ.  App.,  38. 

Simply  prejudicial  matter,  calculated  to  influence  adversely  the  ap- 
pellee's case  in  the  minds  of  the  jury,  is  not  the  proper  and  legal  way 
to  test  the  condition  of  appellee's  mind  and  memory  prior  to  the  time 
of  the  injury  alleged,  and  especially  is  this  true  where  the  appellant  had, 
as  in  this  case,  fair  opportunities  for  testing  the  appellee's  mind  and 
memory  in  connection  with  proper  subjects  of  investigation. 

EIDSON,  Associate  Justice. — This  was  an  action  brought  by  the 
appellee  for  damages  for  personal  injuries,  alleged  to  have  been  caused 
by  the  negligence  of  appellant,  its  agents  and  servants.  Appellant  an- 
swered by  general  denial,  and  pleaded  contributory  negligence  upon  the 
part  of  appellee.  The  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee in  the  sum  of  $2,000. 

Appellant's  first  assignment  of  error,  and  propositions  thereunder, 
complain  of  the  charge  of  the  court  upon  the  grounds  that  it  assumed 
that  appellee  was  injured,  and  that  he  was  in  a  dangerous  position  at 
the  time  of  such  injury.  It  appears  from  the  record  that  the  court, 
in  its  charge,  did  assume  these  facts,  but  there  was  no  error  in  this  ac- 
tion of  the  court,  as  the  uncontroverted  evidence,  according  to  the  rec- 
ord, shows  that  appellee  was  injured,  and  that,  at  the  time  he  was  in- 
jured, he  was  in  a  position  of  peril.  (International  &  G.  N.  Ry.  Co.  v. 
Stewart,  57  Texas,  166 ;  Fort  Worth  &  N.  0.  Rv.  Co.  v.  Pearce,  75  Texas, 
281 ;  Fort  Worth  &  R.  G.  Ry.  Co.  v.  Bowen,  95  Texas,  366 ;  Texas  &  P. 
Rv.  Co.  V.  Breadow,  90  Texas,  26 ;  International  &  G.  N.  Ry.  Co.  v.  Dal- 
wigh,  48  S.  W.  Rep.,  528.) 

By  its  second  assignment  of  error  appellant  complains  of  the  follow- 
ing paragraph  of  the  main  charge  of  the  court,  to  wit:  "If  you  find 
that  plaintiff  is  entitled  to  a  verdict,  then  the  amount  of  your  verdict,  if 
any,  should  be  such  sum  of  money  as,  in  your  best  judgment,  with  the 
light  of  the  testimony  before  you,  will  be  a  reasonable  pecuniary  com- 
pensation to  plaintiff  for  all  such  physical  pain,  if  any,  and  mental  suf- 
fering, if  any,  and  impairment  of  his  nervous  system,  if  any,  and  im- 
pairment of  his  memory,  if  any,  and  impairment  of  his  ability  to  earn 
money,  if  any,  and  expense,  if  any,  incurred  by  plaintiff  for  the  reason- 
able value  of  such  services  of  a  physician  as  it  may  have  been  reasonably 
necessary  for  him  to  incur  for  the  treatment  of  the  wound  on  his  head 
as  plaintiff  may  have  sustained  as  the  direct  result  of  the  injuries  sus- 
tained by  him  in  falling  off  of*  said  car  on  the  13th  of  October,  1902." 
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Appellant's  contention  is  that  the  charge  quoted  is  misleading,  con- 
fusing, and  authorizes  a  double  recovery  for  the  same  injuries.  The  al- 
leged vice  in  the  charge,  according  to  appellant's  contention,  arises  from 
the  authority  given  to  the  jury  to  allow  compensation  for  impairment 
of  his  nervous  system  and  impairment  of  his  memory,  in  addition  to  the 
compensation  the  jury  are  authorized  to  allow  appellee  on  other  grounds 
stated  in  the  charge.  We  do  not  think  appellant's  contention  is  sound. 
We  are  of  the  opinion  that  appellee,  under  his  pleadings  and  the  evi- 
dence, was  entitled  to  compensation  for  impairment  of  his  nervous  sys- 
tem and  memory,  independent  of  and  in  addition  to  the  compensation 
he  was  entitled  to  upon  the  other  grounds  stated  in  the  charge.  And, 
therefore,  there  was  no  error  in  the  court's  so  instructing  the  jurv. 
(Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wagner,  54  S.  W.  Eep.,  1064;  Houston  & 
T.  C.  By.  Co.  v.  Boehm,  57  Texas,  152;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Greenlee,  62  Texas,  344;  Houston  &  G.  N.  Bv.  Co.  v.  Bandall,  50 
Texas,  261.) 

Appellant's  third,  fourth,  fifth,  sixth,  seventh  and  twenty-second  as- 
signmeiits  of  error  relate  to  the  refusal  of  the  court  to  submit  to  the 
jury  the  question  of  contributory  negligence  on  the  part  of  appellee  as 
the  proximate  cause  of  the  injury,  and  the  exclusion  of  testimony  of- 
fered by  appellant  to  show  such  contributory  negligence.  Appellee's 
action  being  predicated  solely  upon  the  allegations  that  he  was  in  a 
position  of  peril,  and  that  appellant,  its  agentr  and  servants  discovered 
his  perilous  position  in  time  to  have  prevented  injury  to  him  by  the  exer- 
cise of  ordinary  care,  contributory  negligence  on  the  part  of  appellee 
was  not  involved  or  properly  an  issue  in  the  case,  and,  therefore,  could 
not  be  availed  of  by  appellant  as  a  defense.  (Bailway  Co.  v.  Breadow, 
supra;  Bailway  Co.  v.  Bowen,  supra.) 

There  was  no  error  in  the  action  of  the  court  complained  of  in  appel- 
lant's twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth,  seventeenth, 
eighteenth  and  nineteenth  assignments  of  error.  The  answers  of  the 
witness  to  the  cross-interrogatories  mentioned  in  these  assignments  are 
not  subject  to  the  objections  interposed  to  them  by  appellant  They 
were  practically  responsive  to  the  interrogatories,  and  were  as  positive 
and  complete  as  was  practicable,  in  view  of  the  witness's  knowledge  and 
information  relative  to  the  matters  inquired  about  as  gathered  from  the* 
entire  deposition;  and  the  deposition,  when  considered  in  its  entirety, 
furnishes  appellant  with  the  information  desired  to  be  elicited  by  the 
cross-interrogatories,  the  answers  to  which  it  claims  were  evasive  and  not 
responsive;  and,  therefore,  the  action  of  the  court  complained  of  was 
not  error.     (Cohen  v.  Oliver,  9  Texas  Civ.  App.,  38,  39.) 

We  overrule  appellant's  twentieth  assignment  of  error.  The  witness 
whose  answers  are  complained  of,  while  using  the  word  ^'believe"  in 
answering  the  interrogatories,  evidently  was  testifying  according  to  his 
best  recollection,  and  such  testimonv  was  admissible. 

Appellant's  twenty-fifth  assignment  of  error  is  as  follows :  "The  court 
erred  in  excluding  the  testimony  of  the  witness  Mrs.  tTessie  Vesta  Lytle, 
because  the  testimony  was  material  and  relevant,  and  in  contradiction  of 
plaintiff's  testimony  on  material  issues  in  this  case,  and  was  not  an  at- 
tempt to  impeach  plaintiff  on  collateral  matters."  And  its  proposition 
thereunder  is  as  follows:   "In  a  suit  brought  by  a  party,  in  which  he 


1905.]  Northern  Texas  Traction  Co.  v.  Yates.  119 

claims  that  the  injuries  received  affected  his  mind  by  weakening  his 
memory,  it  is  reversible  error  for  the  court  to  refuse  to  allow  the  defend- 
ant to  show  the  condition  of  his  mind  and  memory  prior  to  the  time 
of  the  alleged  injury.*' 

The  only  allegation  in  appellee's  petition  which  charges  that  his  mind 
was  affected  as  a  result  of  the  injuries  received  by  him,  is  the  allegation 
that  the  cut  on  his  head  affected  his  mind  by  weakening  his  memory, 
and  this  allegation  does  not  charge  that  his  mind  was  affected  in  any 
respect  except  as  to  his  memory,  and  that  was  alleged  to  have  been 
weakened.  From  appellant's  bill  of  exceptions,  upon  which  this  assign- 
ment is  based,  it  appears  that  it  sought  to  prove  by  the  witness  Mrs. 
Jessie  Vesta  Lytle  as  follows: 

'^That  on  Sunday,  August  24,  1902,  she  was  a  passenger  on  one  of 
defendant's  cars ;  that  said  witness  knew  plaintiff,  J.  K.  Yates ;  that  on 
the  afternoon  of  that  day  witness  got  on  an  eastbound  car  at  Arlington, 
and  handed  the  conductor,  Mr.  Yates,  her  transportation,  which  was  a 
request  in  writing,  ^given  me  by  the  conductor  that  carried  me  past 
Stop  17,  and  told  him  that  I  had  been  carried  by  Stop  17,  and  wanted 
to  get  off  there.  He  did  not  say  anything  else  to  me  until  we  got  to  Stop 
17,  and  I  started  to  get  off,  but  the  car  had  passed  the  stop  seventy-five 
or  one  hundred  yards,  and  when  I  got  to  the  bottom  step  of  the  car  I 
found  there  was  no  one  to  meet  me,  and  told  Mr.  Yates  I  would  not  get 
off,  but  would  go  on  to  Dallas.  He  told  me  to  either  get  off  or  get  on  the 
car.  The  car  at  this  time  was  out  in  the  middle  of  a  field,  seventy-five 
or  one  hundred  yards  from  the  stop,  and  it  was  dark.  I  went  back  in 
the  car,  and  he  asked  me  for  my  fare  to  Dallas.  I  told  him  I  had  paid 
my  fare  to  Stop  17,  and  that  the  car  had  failed  to  stop,  and  I  thought 
he  ought  to  take  me  to  Dallas,  as  I  had  no  one  to  meet  me  at  Stop  17 
at  that  time  of  night.  He  then  left  me,  but  came  back  in  a  short  while 
and  again  asked  me  for  my  fare,  and  told  me  if  I  did  not  pay  it  he 
would  stop  the  car  and  put  me  off.  He  again  threatened  to  put  me  off, 
and  I  appealed  to  the  motorman  in  the  car,  and  he  told  me  that  he 
would  see  that  Mr.  Yates  did  not  put  me  off.  While  T  was  talking  to 
the  motorman,  Mr.  Yates  came  to  me  and  caught  hold  of  my  arm,  and 
ordered  me  back  to  my  seat,  and  said  that  he  (Mr.  Yates)  was  running 
that  car.  I  started  to  go  back  to  my  seat,  and  the  motorman  told  me 
that  he  should  not  put  me  off.  Mr.  Yates  told  the  motorman  that  it  was 
none  of  his  God  damn  business.  The  motorman  told  him  that  he 
would  stop  at  the  first  telephone  station  and  talk  to  headquarters  for 
instructions,  which  they  did,  and  both  of  them  .got  off  of  the  car,  and 
the  motorman  came  back  to  me  with  Mr.  Yates  and  told  me  to  stav  on 
the  car,  which  I  did.  He  was  exceedingly  rough  when  he  first  demanded 
my  fare  after  he  had  passed  Stop  17,  and  he  was  angry  all  the  time 
while  talking  to  me,  and  then  he  cursed  while  he  was  talking  to  the 
motorman,  and  for  some  time  previous  he  had  been  very  rough  with  me. 
I  was  worried  and  harrassed  and  humiliated  and  mortified  and  embar- 
rassed greatly,  and  can't  say  how  long.  I  sued  the  company  and  the 
case  was  settled  by  them  paying  me  $300.'  ^ 

There  is  nothing  in  this  bill  of  exceptions,  when  considered  by  itself 
to  show  the  relevancy  or  materiality  of  this  testimony;  and,  thus  con- 
sidered, it  clearly  appears  to  relate  to  a  collateral  matter.     There  is 
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nothing  in  it  tending  to  show  that  appellee's  memory  was  not  weakened 
by  the  injury;  it  does  not  tend  to  show  that  he  has  a  good  memory 
now,  or  that  he  had  a  defective  memory  prior  to  the  injury.  It  does 
show  that  he  acted  discourteously,  rudely,  inconsiderately  and  very  harsh- 
ly towards  this  lady,  but  such  conduct  does  not  necessarily  proceed 
from  a  defective  memory.  When  the  evidence  in  the  statement  of  facts 
would  explain  or  show  the  relevancy  and  materiality  of  the  evidence 
embraced  in  the  bill  of  exceptions,  it  would  be  sufficient  for  the  bill 
to  refer  to  such  evidence  as  it  appears  in  the  statement  of  facts,  without 
setting  it  out;  but  if  there  is  any  evidence  in  the  statement  of  facts 
which  would  explain  or  show  the  relevancy  or  materiality  of  the  testi- 
mony set  out  in  the  bill  of  exceptions,  the  bill  makes  no  reference 
thereto.  (Sayles'  Rev.  Stats.,  art.  1362.)  If,  however,  we  are  permitted 
to  look  to  the  statement  of  facts  for  such  evidence  without  a  reference 
thereto  in  the  bill  of  exceptions,  which  is  not  conceded,  an  examination 
of  the  statement  of  facts  does  not,  in  our  opinion,  disclose  any  evidence 
showing  the  relevancy  or  materiality  of  the  testimony  sought  to  be  in- 
troduced by  appellant.  The  only  matter  embraced  in  the  statement 
of  facts  claimed  by  appellant  to  in  any  wise  tend  to  show  the  relevancy 
or  materiality  of  the  testimony  excluded,  is  contained  in  the  following 
answers  of  appellee  and  question  propounded  to  him  on  cross-examina- 
tion: 

"They  have  printed  rules  and  regulations  with  reference  to  the  man- 
agement of  the  business.  I  had  one  of  the  books.  I  should  think  I 
was  familiar  with  those  rules  at  the  time.  I  tried  to  learn  them 
as  I  was  working  for  the  company,  and  should  think  I  probably  famil- 
iarized myself  with  them.  I  suppose  at  that  time  I  was  familiar  with 
the  rule  of  the  company  in  reference  to  the  ejection  of  passengers.  I 
can't  say  now  what  that  rule  was. 

"Question:  Now  to  refresh  your  memory,  wasn't  it  that  you  should 
treat  passengers  in  a  courteous  manner,  and  not  have  any  disturbances 
with  them,  or  any  trouble  with  them  on  the  car? 

"Answer:  Well,  any  gentleman  would  be  courteous,, you  know.  I 
had  no  trouble  with  my  passengers  that  I  know  of.  I  don't  remember 
having  what  you  would  call  trouble  with  a  young  lady  by  the  name  of 
Miss  Potts.  I  had  some  difference  with  a  young  lady  on  my  car.  The 
best  I  can  remember,  she  got  on  the  car  and  wanted  to  get  off  at  a 
certain  place,  and  there  was  no  one  there  to  meet  her,  and  it  was  night 
and  she  said  she  would  go  to  Dallas,  and  refused  to  pay  her  fare  from 
there  on.  I  insisted  "bn  her  paying  her  fare,  is  all.  I  did  not  talk  a 
little  raw  to  her.  I  did  not  swear  in  her  presence  or  at  her,  or  swear 
at  the  motorman  in  her  presence.  I  did  not  call  her  a  dead  beat,  or 
tell  her  I  would  throw  her  off  of  the  car  in  the  dark,  and  did  not  make 
the  young  lady  cry,  and  call  for  protection  from  the  passengers  on 
that  car,  and  tell  her  I  would  throw  her  off  of  the  car.  I  did  not  know 
that  the  young  lady  filed  suit  against  the  company  for  my  conduct 
toward  the  young  woman.  I  swear  that  the  above  things  enumerated 
did  not  happen  on  my  car.  I  told  the  young  lady  unless  she  paid  her 
fare  she  would  have  to  get  off  at  Grand  Prairie." 

Appellee's  objections  to  the  testimony  sought  to  be  introduced  by 
appellant  of  the  witness  above  named  were  that  said  testimony  was 
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irrelevant  and  immaterial  and  was  an  attempt  to  impeach  the  witness, 
appellee,  upon  collateral  matters  concerning  which  the  appellant  by  its 
questions  and  the  answers  of  appellee,  was  concluded  and  barred,  and 
that  said  testimony  was  an  attempt  to  introduce  into  the  case  prejudicial 
matters,  which  were  caFculated  to  injure  the  appellee's  case  before  the 
jury,  and  that  the  exclusion  of  said  testimony  in  no  manner  interfered 
with  the  proper  and  legitimate  examination  as  to  the  party's  mental 
capacity ;  and  further,  that  the  court  had  already  sustained  an  exception 
to  the  cross-action  of  the  appellant,  which  involved  the  same  state  of 
facts.  Appellant  contends  in  its  argument  under  this  assignment  that 
it  appears  from  appellee's  testimony  above  quoted  that  he  knew  what 
the  rule  of  appellant  was  in  reference  to  the  ejection  of  passengers  from 
its  cars  at  the  time  he  was  working  as  conductor,  and  that  said  rule 
was  that  passengers  should  be  treated  in  a  courteous  manner,  if  it 
became  necessary  to  eject  such  passengers  from  the  car.  It  will  be 
observed  that  while  appellee  testified  that  at  the  time  he  was  conductor, 
he  supposed  he  was  familiar  with  the  rules  of  the  company  in  reference 
to  the  ejection  of  passengers,  he  testifies  that  he  at  the  time  of  testifying 
could  not  say  what  the  rule  was,  and  in  answer  to  the  question  intended 
to  refresh  his  memory  on  the  point,  he  does  not  say  that  he  then  knew 
what  the  rule  was.  Hence,  there  is  no  proof  in  the  record  to  show  what 
the  rule  was.  If  the  proof  had  shown  that  the  rule  required  conductors 
to  treat  passengers,  under  the  circumstances  mentioned,  courteously, 
it  is  possible  that  a  part  of  the  testimony  excluded  might  have  been 
admissible  as  tending  to  show  that  he  had  forgotten  his  duty,  as  required 
by  the  rules,  and  thus  been  relevant  on  the  question  as  to  the  injury 
weakening  his  memory;  because  if  he  had  a  defective  memory  prior  to 
the  injury,  it  would  be  a  circumstance  which  the  jury  might  consider 
in  determming  whether  his  memory  was  impaired  by  the  injury  at  all. 
But  when  the  character  of  testimonv  excluded  is  considered,  it  is  a  matter 
of  great  speculation  whether  it  tended  to  show  defective  memory  in  any 
degree.  It  does  show  a  harsh,  inconsiderate  and  ungentlemanly 
disposition  upon  the  part  of  appellee. 

It  is  further  to  be  observed  that  the  appellee  was  interrogated  about 
his  conduct  towards  and  treatment  of  a  Miss  Potts;  and  there  is  noth- 
ing in  the  record  or  bill  of  exceptions  tending  to  show  that  she  and  the 
person  whose  testimony  was  excluded  were  the  same  person.  If  we 
consider  the  identity  of  Miss  Potts  and  Mrs.  Lytle  to  be  shown,  this 
testimony,  in  connection  with  that  quoted  of  appellee,  would  tend  equally 
as  much  to  show  defective  memory  at  the  time  of  trial  as  a  desire  to 
tell  those  matters  favorable  to  him,  and  omit  those  unfavorable  to  him, 
and  to  that  extent,  would  have  been  unfavorable  to  appellant.  It  ap- 
pears from  the  record  that  appellant  was  given  great  latitude  in  the 
introduction  of  evidence  tending  to  negative  impairment  of  appellee's 
memory,  as  a  result  of  the  injury.  As  stated  in  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Johnson,  12  Texas  Ct.  Bep.,  76,  by  Chief  Justice  Fisher,  quoting 
from  San  Antonio  &  A.  P.  By.  Co.  v.  Ijester,  11  Ct.  Bep.,  817:  "It 
is  the  rule  in  Texas,  established  by  a  long  line  of  decisions,  that  a  bill 
of  exceptions  should  state  the  facts  in  regard  to  the  matter  of  which 
complaint  is  made  in  such  a  manner  as  to  exclude  any  reasonable 
hypothesis  upon  which  the  decision  of  the  trial  court  can  be  explained. 


122  Texas  Civil  Appeals  Reports,  Vol.  39.  i^pril. 

Every  point  in  the  bill  of  exceptions  must  be  so  clear  and  full  that 
nothing  will  be  left  to  inference  or  implication."  Following  this  rule, 
and  in  view  of  the  suggestions  above  mentioned^  we  conclude  that  there 
was  no  reversible  error  in  the  action  of  the  court  of  which  complaint 
is  made  in  this  assignment. 

The  verdict  of  the  jury  is  supported  by  the  evidence,  and  is  not  ex- 
cessive in  amount. 

All  assignments  of  error  are  overruled,  and  the  judgment* of  the 
court  below  is  affirmed. 

Affirmed. 


E.  J.  Hawthorne  et  al.  v.  State  op  Texas. 

Decided  April  19,  1905. 

1. — Plea  in  Abfttement. 

Where  the  record  shows  a  plea  in  abatement  acted  on  and  overruled  by 
the  court  but  fails  to  disclose  the  ground  on  which  the  court  acted  it  will  be 
presumed  that  it  was  upon  evidence  which  sustained  the  ruling. 

2. — ^Liquor  Dealer's  Bond — ^Eeooyery. 

The  State,  in  suit  for  penalties  for  breach  of  a  liquor  dealer's  bond,  is 
not  limited  to  the  recovery  of  a  single  penalty  irrespective  of  the  number  of 
conditions  broken  or  the  number  of  breaches  of  any  one  condition. 

3. — Same — ^EYidence— Control  of  Fremiset. 

Evidence  considered  and  held  to  afford  proof  that  the  second  story  of  a 
saloon  building  in  which  gaming  was  carried  on  was  under  control  of  the 
proprietor  of  the  saloon  and  to  support  a  recovery  against  him  for  breach  of 
the  conditions  of  his  bond. 

4. — Same — ^Pleading — ^Allegation  of  Time. 

It  is  not  necessary  that  the  proof  of  breach  of  a  liquor  dealer's  bond  cor- 
respond  in  time  with  the  date  alleged  in  the  petition. 

5. — Penalty — ^Interest. 

It  was  erroneous  for  the  judgment  for  penalties  on  breach  of  a  liquor 
dealer's  bond  to  award  interest  thereon  from  the  date  of  the  judgment,  but 
the  error,  being  capable  of  correction  on  appeal,  does  not  require  reversal. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  Nelson  Phillips. 

Odell,  Phillips  &  Johnson  and  T.  L,  Camp,  for  appellants. — If  the  law 
which  creates  the  offense  is  repealed,  no  further  proceedings  can  be 
taken  under  the  repealed  law  to  enforce  the  punishment  for  a  breach 
of  the  same.  Coolev's  Const.  Lim.,  5th  ed.,  art.  471 ;  Wade  on  Retroactive 
Laws,  sec.  301;  Wall  v.  State,  18  Texas,  683. 

In  a  suit  upon  a  retail  liquor  dealer's  bond  by  the  State  of  Texas 
for  the  use  and  benefit  of  a  county,  the  limit  of  the  recovery  is  $500, 
regardless  of  the  number  of  conditions  breached,  or  the  number  of  times 
any  one  condition  is  breached.  Batts'  Bev.  Civ.  Stats,  of  Texas,  art. 
5060g. 

The  judgment  is  wholly  unsupported  by  the  evidence,  in  that  the 
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defendants  established  by  uncontradicted  testimony  that  R.  J.  Haw- 
thorne, during  the  times  which  the  breaches  are  alleged  in  plaintiff's 
petition  to  have  occurred,  did  not  have  the  right  to,  nor  did  he  exercise 
any  right  of  possession  or  control  or  ownership  over  the  second  story 
of  the  building  in  which  it  conclusively  appears  that  the  breaches 
complained  of  occurred. 

The  evidence  conclusively  showed  that  defendant's  house  or  place 
of  business  over  which  he  had  the  right  to  exercise  ownership  or  control 
was  confined  to  the  first  story  of  the  building. 

It  was  established  by  the  preponderance  of  evidence  that  if  any  games 
prohibited  by  the  laws  of  the  State  of  Texas  were  played,  dealt  or  exhib- 
ited in  the  second  story  of  the  building  in  which  Hawthorne  carried 
on  the  business  of  a  retail  liquor  dealer,  that  said  games  were  played, 
dealt  and  exhibited  prior  to  September  1,  1903,  this  being  the  date 
at  which  plaintiff  alleged  the  breaches  commenced. 

It  is  conclusively  shown  that  if  games  were  played,  dealt  or  exhibited 
in  the  second  story  of  the  building  in  which  Hawthorne  conducted  his  sa- 
loon on  the  first  floor,  that  said  games  were  not  carried  on  by  the  per- 
mission nor  with  the  knowledge  or  consent  of  R.  J.  Hawthorne,  his 
agents  or  employes. 

The  court  erred  in  its  judgment  wherein  he  specified  that  the  recovery 
herein  bear  interest  at  the  rate  of  six  percent  per  annum  from  the 
4th  day  of  June,  1904,  because  penalties  do  not  bear  interest  pending 
appeal.  State  v.  Steen,  14  Texas,  396;  People  v.  Sutter  St.  Ry.,  129 
Cal.,  548;  reported  in  79  Amer.  St.  Rep.,  139. 

It  is  the  right  and  the  duty  of  the  Appellate  Courts  to  set  aside  a 
verdict  or  judgment  when  the  same  is  not  supported  by  the  evidence 
but  is  contrary  thereto.  Willis  v.  I^wis,  28  Texas,  191 ;  Houston  &  T. 
C.  Ry.  Co.  V.  Schmidt,  61  Texas,  286,  cases  cited;  Missouri  P.  Ry.  Co. 
V.  Somers,  78  Texas,  441;  Douthit  v.  State,  83  S.  W.  Rep.,  795. 

Mason  Cleveland,  J.  B.  Haynes  and  0,  T.  Plummer,  for  appellee. — 
The  statement  of  facts  does  not  show  what  evidence  was  introduced  to 
sustain  the  plea  in  abatement.  The  presumption  is  that  the  court 
heard  evidence  on  said  plea  and  that  the  evidence  wa«  not  sufficient 
to  sustain  it,  and  that  the  court  did  not  err  in  overruling  the  same. 
Jones  v.  Black,  1  Texas,  531 ;  Duffield  v.  Bodine,  2  Texas,  292;  Kirkhara 
V.  Snively,  2  Texas,  448 ;  Moore  v.  Hardison,  10  Texas,  474. 

The  adoption  of  local  option  in  a  county  may  repeal  or  suspend 
all  other  laws  on  the  same  subject,  but  under  the  Constitution  and  laws 
of  Texas,  it  does  not  release  or  excuse  any  person  who  has  incurred 
the  penalty,  or  subjected  himself  to  a  fine  imposed  by  the  law  existing, 
when  local  option  was  adopted.  Art.  3,  sees.  65  and  56,  State  Const. ; 
art.  16,  sec.  18 ;  Rev.  Stats.,  art.  5060g. 

The  court  did  not  err  in  not  sustaining  appellant's  first  special 
exception  to  appellee's  first  amended  original  answer  as  complained  in 
appellants'  second  assignment  of  error.  The  State  may  recover  more 
than  one  penaltv  in  the  same  suit  on  such  a  bond.  Jones  v.  State, 
81  S.  W.  Rep.,  1010. 

The  court  did  not  err  as  mentioned  in  appellants'  sixth  assignment 
of  error.    Without  mentioning  six  percent  interest,  the  judgment  would 
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have  drawn  interest  at  the  rate  of  6  percent  per  annum.  Even  if  the 
court  erred  the  Court  of  Civil  Appeals  can  reform  the  judgment  so  as  not 
to  allow  interest. 

EIDSON,  Associate  Justice. — This  is  a  suit  in  the  name  of  the 
State  of  Texas,  for  the  use  and  benefit  of  Johnson  County,  brought 
by  the  county  attorney,  to  recover  of  R.  J.  Hawthorne  and  his  surety, 
American  Bonding  Company,  penalties  aggregating  $4,000,  for  alleged 
breaches  of  R.  J.  Hawthorne's  liquor  dealer's  bond. 

The  alleged  breaches  consisted  of  appellant  Hawthorne,  at  the  various 
dates  alleged,  permitting  games  prohibited  by  the  laws  of  the  State 
to  be  played,  dealt  and  exhibited  in  and  about  his  place  of  business  as  a 
retail  liquor  dealer. 

Appellants  answered  by  plea  in  abatement,  general  and  special  de- 
murrers, general  denial  and  special  answer.  The  case  was  tried  before 
the  court. without  a  jury;  appellants'  plea  in  abatement  and  general  and 
special  demurrers  were  overruled,  and  the  court  rendered  judgment  in 
favor  of  appellee  against  appellants  for  the  sum  of  $2,500,  with  interest 
at  the  rate  of  6  percent  per  annum  from  the  4th  day  of  June,  1904. 

By  their  first  assignment  of  error,  appellants  complain  of  the  action 
of  the  court  in  overruling  their  plea  in  abatement,  which  set  up  that 
since  the  commission  of  the  offenses  complained  of  in  appellee's  petition, 
Johnson  County  had  duly  and  legally  held  an  election,  the  result  of 
which  was  to  establish  and  put  into  effect  in  that  county  the  law  known  as 
the  local  option  law,  the  result  of  which  was  to  repeal  the  law  under 
which  appellant  Hawthorne  carried  on  the  business  of  a  retail  liquor 
dealer;  and  that  the  repeal  of  said  law  abated  any  prosecution  for  the 
violation  of  the  law  by  a  retail  liquor  dealer.  It  appears  from  the 
record  that  the  court  below  considered  and  overruled  appellants'  plea 
in  abatement,  but  the  record  does  not  disclose  upon  what  ground  such 
action  was  based.  There  is  no  evidence  in  the  record  in  support  of  the 
plea  in  abatement.  In  view  of  this  condition  of  the  record,  we  must  pre- 
sume that  the  action  of  the  court  was  authorized  and  proper. 

Appellants'  second  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  their  first  special  exception  tq  appellee's  petition, 
which  was  to  the  effect  that  under  the  allegations  in  appellee's  petition, 
the  law  limited  the  recovery  of  appellee  to  the  sum  of  $500;  appel- 
lants' contention  being  that  in  a  suit  upon  a  retail  liquor  dealer's  bond 
by  the  State  of  Texas,  for  the  use  and  benefit  of  a  county,  the  limit 
of  a  recovery  is  $500,  regardless  of  the  number  of  conditions  breached, 
or  the  number  of  times  any  one  condition  is  breached.  The  question 
here  raised  has  been  decided  adversely  to  appellants'  contention  by  the 
Dallas  Court  of  Civil  Appeals,  in  the  case  of  Jones  v.  The  §tate,  81 
S.  W.,  1010;  and  also  by  this  court  in  Cox  v.  The  State,  88  S.  W.  Rep., 
812,  though  the  opinion  does  not  discuss  the  question. 

Appellants'  third,  fourth,  fifth  and  sixth  assignments  of  error  relate 
to  the  sufficiency  of  the  testimony  to  support  the  judgment  of  the  court. 
In  our  opinion  the  testimony,  as  shown  by  the  record,  is  sufficient  to 
support  the  finding  of  the  court  that  as  many  as  five  of  the  alleged 
breaches  of  his  bond  had  been  committed  by  appellant  Hawthorne.  We 
think  that  the  evidence  shows  that  said  appellant  and  his  employes,  at 
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the  times  alleged  in  the  petition  of  appellee^  were  using  and  exercising 
control  over  the  upper  story  of  the  building,  the  lower  story  of  which  he 
had  rented  and  was  using  as  his  place  of  business  as  a  retail  liquor 
dealer,  in  connection  with  such  lower  story,  in  the  operation  of  his  said 
business,  and  that  they  permitted  parties  to  play,  deal  and  exhibit  games 
prohibited  by  law  in  said  upper  story  of  said  building  while  so  using 
and  exercising  control  over  same.  In  fact,  the  testimony  shows  that,  on 
several  occasions,  about  the  dates  alleged  in  appellee's  petition,  Bobbins, 
the  person  who  was  the  general  manager  of  appellant  Hawthorne's 
business,  was  seen  engaged  with  other  parties  in  playing  cards  for 
money  in  the  upper  story  of  the  building.  The  testimony  tends  to  show 
that  the  parties  engaged  in  such  games  entered  the  second  story  of  the 
building  where  the  games  were  dealt,  played  and  exhibited,  by  going 
out  of  the  saloon  through  the  side  door  thereof,  which  opened  into  the 
stairway  that  led  to  the  upper  story,  thence  by  said  stairway  into  said 
upper  story.  The  testimony  also  tends  to  show  that,  at  the  times  the 
prohibited  games  were  in  operation,  there  was  telephone  connection  be- 
tween a  point  in  the  rear  of  appellant's  bar,  in  the  lower  story  of  the 
building,  and  the  upper  story  where  the  games  were  going  on.  The 
testimony  also  tends  to  show  that  this  telephone  connection  was,  at  the 
time  "the  games  were  being  operated,  used  by  appellant  Hawthorne  and 
his  employes  to  advise  the  parties  engaged  in  the  games  of  the  approach 
of  the  oflBcers  of  the  law,  who  might  be  endeavoring  to  ascertain  whether 
or  not  any  games  prohibited  by  law  were  being  carried  on  in  the  upper 
story  of  said  building,  so  that  they  might  take  steps  to  avoid  detection  by 
such  oflBcers.  The  testimony  also  tends  to  show  that  this  telephone  con- 
nection was  used  by  the  participants  in  the  said  games,  and  appellant 
Hawthorne  and  his  employes  in  the  saloon,  as  a  convenient  and  expedi- 
tious method  of  ordering  and  receiving  orders  for  intoxicating  liquors 
to  be  sent  up  to  the  second  story  of  said  building  to  the  participants  in 
such  games.  The  testimony  tends  to  show  that  intoxicating  liquors 
were  used  by  the  participants  in  such  games  during  the  progress  there- 
of. It  was  not  necessary  that  the  proof  should  show  that  the  breaches 
alleged  occurred  within  the  exact  dates,  as  alleged  in  appellee's  petition. 
Proof  showing  that  the  breaches  occurred  a  few  months  prior  would 
support  the  allegations. 

Appellant's  seventh  assignment  of  error  complains  of  that  part  of  the 
judgment  of  the  court  below  which  provides  for  interest  at  the  rate  of 
six  percent  per  annum  upon  the  amount  recovered  from  the  fourth  day 
of  June,  1904,  upon  the  ground  that  judgments  for  penalties  under  the 
law  are  not  entitled  to  bear  interest.  In  our  opinion,  this  assignment 
should  be  sustained.  It  has  been  held  by  our  Supreme  Court  that  a  sum 
recoverable  for  the  infraction  of  the  conditions  of  a  liquor  dealer's  bond 
is  a  penalty.  (Johnson  v.  Bolls,  79  S.  W.  Rep.,  513.)  Article  3105, 
Sayles'  Revised  Statutes,  is  as  follows:  "All  judgments  of  the  several 
courts  of  this  State  shall  bear  interest  at  the  rate  of  six  percent  per  an- 
num from  and  after  the  date  of  the  judgment,  except  where  the  con- 
tract upon  which  the  judgment  is  founded  bears  a  specified  interest 
greater  than  six  percent  per  annum,  and  not  exceeding  ten  percent  per 
annum,  in  which  case  the  judgment  shall  bear  the  same  rate  of  interest 
specified  in  such  contract  and  after  the  date  of  such  judgment.*' 
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This  article,  however,  must  be  construed  in  connection  with  article 
3097,  id.,  which  is  as  follows:  "Interest  is  the  compensation  allowed 
by  law,  or  fixed  by  the  parties  to  a  contract,  for  the  use  or  forbearance 
or  detention  of  money."  The  amount  collected  is  in  the  nature  of  a 
punishment  for  the  violation  by  the  liquor  dealer  of  the  conditions  of 
his  bond  (Johnson  v.  Rolls,  supra),  and  under  no  view  or  theory  can  it 
be  held  that  the  State  is  entitled  to  interest  upon  the  ground  that  the 
liquor  dealer  had  used  or  detained  a  sum  of  money  due  the  State  by  him. 
We  are  of  the  opinion  that  article  3105  above  quoted,  when  construed  in 
connection  with  said  article  3097  and  the  holding  in  the  case  of  John- 
son V.  Rolls,  supra,  does  not  apply  to  judgments  recovered  for  breaches 
of  the  conditions  of  a  liquor  dealer's  bond.  (State  v.  Steen,  14  Texas, 
396;  People  v.  Sutter  St.  Ry.,  79  Am.  St.  Rep.,  139,  129  Cal.,  548.) 
This  conclusion,  however,  will  not  necessitate  a  reversal  of  the  judgment 
of  the  court  below,  but  will  require  its  reformation  so  as  to  bear  no  in- 
terest. 

The  judgment  of  the  court  below  is  therefore  reformed  so  as  to  bear 
no  interest;  and,  thus  reformed,  the  judgment  of  the  court  below  is  af- 
firmed. 

Reformed  and  affirmed. 

Writ  of  error  refused. 


Green  H.  Carroll  et  al.  v.  Mrs.  Bettie  Jeffries  et  al. 

Decided  April  19,  1906. 

Homestead — Insolvent  Estate. 

The  homestead  of  a  husband  and  his  second  wife  being  established  upon 
400  acres  of  land,  community  property  of  the  first  marriage,  upon  his  death 
40  acres  were  sold  to  pay  debts,  160  acres  set ^  aside  as  homestead  to  the 
widow  and  minor  daughter,  and  20C  acres  to  the*  heirs  of  the  interest  of  the 
first  wife.  On  the  death  of  the  widow,  the  heirs  of  the  first  wife  sought  parti- 
tion of  the  homestead  against  the  daughter,  who  resisted  on  the  ground  that, 
the  estate  being  insolvent,  she  took  the  title  in  fee.  Held,  that,  in  determining 
the  issue  as  to  the  insolvency  of  the  estate,  the  widow  and  minor  were  entitled, 
as  against  creditors,  to  200  acres  as  homestead,  regardless  of  the  character  of 
title  by  which  it  was  held;  and  as  between  them  and  the  heirs  of  the  first 
wife,  if  the  160  acres  of  homestead  were  equal  in  value  to  the  remaining  240 
acres,  all  the  latter  belonged  to  the  heirs  of  the  first  wife  and  should  not  be 
considered  as  a  part  of  the  estate  in  determining  its  solvency;  and  in  either 
event  the  homestead  passed  to  the  widow  and  her  minor  daughter  in  fee. 

Error  from  the  District  Court  of  Hopkins  County.  Tried  below  be- 
fore Hon.  H.  C.  Connor. 

Crosby  &  Dinsmore,  for  plaintiflFs  in  error. — The  children  of  Ferdi- 
nand and  Hosana  Carroll  had,  at  the  time  of  the  partition,  an  undivided 
interest  in  every  part  of  the  whole  of  the  two  tracts  of  land,  including 
the  family  residence  and  other  outhouses,  the  gin  and  corn  mill,  and  all 
improvements  on  the  land,  which  interest  was  not  subject  to  the  right 
of  homestead,  and  which  interest  the  Probate  Court  was  bound  to  pro- 
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tect  at  the  time  it  was  called  upon  to  determine  the  homestead  rights  of 
Sarah  E.  Carroll  and  her  minor  daughter.  Putnam  v.  Young,  57 
Texas,  461 ;  Pressley's  Heirs  v.  Bobinson,  57  Texas,  463. 

Sarah  E.  Carroll  and  her  minor  daughter,  Elizabeth,  were  limited  in 
their  claim  to  a  homestead  exemption  to  the  undivided  one-half  interest 
of  Ferdinand  Carroll  in  the  lands  and  improvements.  This  undivided 
one-half  interest  was  one-half  in  value  of  the  whole,  and  not  in  quantity. 
If  200  acres  of  land,  with  the  gin  and  mill  situated  thereon,  had  been 
set  of!  as  a  homestead  to  the  widow  and  minor  daughter,  they  would 
have  received  much  more  in  value  than  one-half  of  the  whole,  to  the 
great  loss  of  the  children  of  Rosana  Carroll ;  and  the  homestead  consti- 
tuted as  the  court  finds  it  ought  to  have  been  constituted  would  have 
included  a  large  interest  in  the  property  belonging  to  the  children  of 
Eosana  Carroll.  Constitution  of  1869,  art.  15;  PaschaPs  Digest,  art. 
6994  and  arts.  5605  to  5611. 

The  order  and  judgment  of  the  Probate  Court,  whereby  the  quantity 
of  land  to  which  Sarah  E.  Carroll  and  her  minor  children  was  entitled 
as  a  homestead  was  fixed  at  160  acres,  was  final  and  conclusive,  and  said 
judgment  can  not  be  attacked  collaterally.  Paschal's  Digest,  arts.  5605- 
5611 ;  Const.,  1869,  art.  5,  sec.  7;  Paschal's  Digest,  art.  5462;  Ham  v. 
Phelps,  65  Texas,  592;  Bordages  v.  Higgins,  1  Texas  Civ.  App.,  43; 
Williams  v.  Haynes,  77  Texas,  283. 

The  court  erred  in  his  conclusions  of  law  in  holding  that  the  solvency 
or  insolvency  of  the  estate  of  Ferdinand  Carroll,  at  the  time  of  his 
death,  must  l>e  determined  and  measured  by  the  value  of  the  property  of 
the  estate  which  would  have  remained  if  200  acres  of  land  and  exempted 
personal  property  had  been  set  off  to  the  widow  and  minor  child.  It 
was  error,  because,  first,  it  holds,  in  effect,  that  the  Probate  Court  was 
compelled  to  set  off  200  acres  of  land ;  and,  second,  because  it  ignores, 
and,  in  effect,  annuls  the  judgment  and  orders  of  the  Probate  Court 
having  jurisdiction  by  which  the  exemptions  were  set  off  to  th^  widow 
and  minor  daughter. 

Wood  &  Melson,  for  defendant  in  error  Bettie  Jeffries  et  al. — The  un- 
controverted  facts  proven  showed  that  the  plaintiffs  were  not  entitled  to 
recover,  and  hence,  the  admission  of  the  testimony  complained  of  in  this 
assignment,  if  error,  did  not  prejudice  the  rights  of  the  plaintiffs  in 
error.  Watson  v.  Rainey,  69  Texas,  319;  Green  v.  Crow,  17  Texas,  180; 
Sossaman  v.  Powell,  21  Texas,  664;  Scott  v.  Cunningham,  60  Texas, 
566;  Rainey  v.  Chambers,  56  Texas,  17;  Gaines  v.  Gaines,  23  S.  W. 
Rep.,  465;  McDougal  v.  Bradford,  80  Texas,  558;  Runnells  v.  Runnells, 
27  Texas,  516;  Jenkins  v.  Volz,  54  Texas,  636;  Brown  v.  Mcljcnnan, 
60  Texas,  43;  Clements  v.  Lacy,  57  Texas,  150;  Sales'  Early  Laws,  art. 
3484,  sec.  26;  Sales'  Earlv  Laws,  art.  1912;  Sales'  Early  Laws,  art. 
3476. 

Perkins  &  Craddock,  for  defendant  in  error  Missouri,  K.  &  T.  Rv.  Co. 
of  Texas. 

KEY,  Associate  Justice. — The  subject-matter  of  this  suit  is  160 
acres  of  land.    The  plaintiffs'  petition  contains  two  counts,  one  being 
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trespass  to  try  title,  and  the  other  for  partition.  The  case  was  sub- 
mitted to  the  judge,  who  filed  findings  of  fact  and  rendered  judgment 
for  the  defendants. 

Ferdinand  Carroll  and  his  first  wife,  Bosana  Carroll  owned  400  acres 
of  land.  She  died  in  1860  and  he  died  in  1871.  They  had  several  chil- 
dren, and  after  her  death  he  established  his  homestead  on  the  400  acres 
of  land,  where  he  resided  at  the  time  of  his  death.  In  1862  he  married 
a  second  time,  and  at  the  time  of  his  death  he  and  his  second  wife,  and 
one  child  born  of  the  second  marriage,  occupied  the  400  acres  of  land 
as  a  homestead,  and  thereafter  his  widow  and  her  minor  daughter  coiv 
tinued  to  so  occupy  and  use  the  property  for  a  number  of  years. 

There  was  an  administration  on  the  estate  of  Ferdinand  Carroll,  and 
during  its  progress,  and  by  order  of  the  Probate  Court,  40  acres  of  the 
land  were  sold  for  the  purpose  of  paying  debts.  The  Probate  Court 
also  entered  a  decree  of  partition,  by  which  200  acres  of  the  land  were 
set  apart  to  the  children  of  Ferdinand  and  Bosana  Carroll,  and  160 
acres  to  Mrs.  S.  E.  Carroll,  the  second  wife,  and  her  minor  child.  Mrs. 
S.  E.  Carroll  is  now  dead,  and  her  daughter  has  married,  and  is  now 
Mrs.  Bettie  Jeffries. 

The  plaintiffs  in  this  suit  are  the  children  and  grandchildren  of 
Ferdinand  and  Bosana  Carroll,  and  the  defendants  are  Mrs.  Jeffries  and 
certain  others  who  claim  under  Mrs.  S.  E.  Carroll. 

The  plaintiffs  contend  that  Mrs.  S.  E.  Carroll,  the  second  wife,  had 
only  a  life  estate  in  the  160  acres  of  land,  and  that,  she  now  being  dead, 
it  belongs  to  them  and  Mrs.  Jeffries,  and  is  subject  to  partition. 

The  trial  judge  found,  as  a  fact,  that  Ferdinand  Carroll  was  insol- 
vent at  the  time  of  his  death,  and  held,  as  matter  of  law,  that,  on  account 
of  such  insolvency,  his  surviving  wife  and  minor  child,  the  moment  he 
died,  were  vested  with  absolute  title  to  the  homestead^  which  included 
the  160  acres  in  controversy.  The  plaintiffs,  who  have  brought  the  case 
up  for  revision,  do  not  assail  that  conclusion  of  law,  but  do  assail  the 
finding  of  fact  referred  to.  If  the  40  acres  of  land  which  were  sold  by 
the  administrators  of  Ferdinand  Carroll's  estate  were  part  of  his  home- 
stead at  the  time  of  his  death,  as  held  by  the  trial  court,  then  he  was  in- 
solvent at  that  time.  Testimony  was  submitted  tending  sufficiently  to 
show  that  the  40  acres  referred  to,  though  not  at  that  time  segregated 
by  any  survey,  marked  lines  or  otherwise,  were,  in  fact,  contiguous  to 
the  160  acres  in  controversy;  that  Ferdinand  Carroll  had  a  mill  and  gin 
on  the  40  acres  which  he  used,  and  from  which,  in  part,  he  derived  means 
for  the  support  of  his  family.  As  against  creditors,  this  was  sufficient 
to  impress  the  homestead  right  upon  the  40  acres,  as  well  as  the  160 
acres  upon  which  his  residence  and  farm  were  situated. 

In  the  brief  submitted  for  the  plaintiffs  in  error,  it  is  complained  that, 
in  determining  the  question  of  solvency,  the  court  proceeded  upon  the 
theory  that  Ferdinand  Carroll  was  entitled  to  hold  as  a  homestead  full 
200  acres  of  land,  with  the  improvements  thereon,  regardless  of  the  fact 
that  he  did  not  have  absolute  title  thereto,  but  merely  owned  an  undi- 
vided half  interest  in  the  400  acres  of  land,  of  which  the  200  acres  re- 
ferred to  were  part.  The  court  was  correct.  As  between  Carroll  and 
his  creditors,  he  would  have  been  entitled  to  hold  as  homestead  the  en- 
tire 200  acres,  regardless  of  the  character  of  his  title. 
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But  if,  on  account  of  improvements  thereon,  or  for  anv  other  reason, 
the  160  acres  upon  which  he  resided  were  equal  in  value  to  the  remain- 
ing 240  acres,  then  in  right  and  equity,  the  plaintiffs  were  entitled  to 
the  40  acres,  and  it  should  not  have  been  considered  as  any  part  of  Car- 
roll's estate  in  determining  the  question  of  solvency.  So,  regardless  of 
the  question  of  homestead  right  in  the  40  acres,  and  conceding  that  Car- 
roll had  no  such  right,  if  counsel  for  the  plaintiffs  in  error  are  correct 
in  their  contention  that  the  160  acres  were  equal  in  value  to  the  re- 
maining 240  acres,  then  the  40  acres  sold  by  the  administrators  were 
properly  excluded  by  the  trial  court  in  determining  the  question  of 
solvency. 

No  reversible  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v.  Jot 

GUNTER. 
Decided  April  19,  1006. 

1. — ^Evidenee — ^Karket  Valn6  of  Cattle — Market  Eeports. 

Evidence  that  cattle  shipped  to  market  were  of  a  superior  sise  and  grade 
held  sufficient  to  justify  the  introduction  of  the  market  reports  of  sales  of  cattle 
as  evidence  of  their  value  on  a  given  day. 

2. — Evidenoe— Expense — Amount. 

Evidence  that  additional  expense  was  incurred  by  reason  of  delay  in  trans- 
porting cattle  to  market  was  admissible,  though  the  amount  of  such  expense 
was  not  definitely  shown. 

8. — ^Valne — Opinion — Objection  to  Evidence. 

Objection  to  a  witness  giving  his  opinion  as  to  the  market  value  of  cattle 
based  partly  on  his  knowledge  of  market  reports  for  the  day  and  partly  on 
information  received  from  others  is  not  tenable,  though  the  latter  source 
alone,  being  hearsay,  did  not  qualify  him  to  give  his  opinion. 

4.-'~0pinion  Evidenoe — Transportation — Reasonable  Time. 

A  witness  who  has  made  previous  trips  with  cattle  to  market  over  the 
same  lines  of  road  may  testify  as  to  the  time  made,  as  bearing  on  the  issue 
whether  the  shipment  in  question  was  transported  in  reasonable  time. 

5. — ^Delay — ^Damages — ^Avoidance  by  Beshipment. 

Where  the  circumstances  justify  a  shipper,  whose  cattle  have  been  delayed, 
in  reshipping  to  another  market  in  order  to  realize  a  better  price,  the  measure 
of  his  damages  will  be  the  difference  l)etween  the  net  amount  he  would  have 
realized  in  tiie  first  market  but  for  the  delay  and  that  finally  obtained,  pro- 
vided the  latter  amount  was.  not  decreased  by  loss  in  weight  or  additional  feed 
charges,  etc.,  occasioned  by  delay  of  the  subsequent  carriers;  for  such  loss 
only  the  latter  carrier  would  be  liable. 

6. — Same — ^Loss  in  Weight. 

Where  cattle  by  delay  in  their  transportation  reached  an  unfavorable 
market  and  were  shipped  to  another  point  for  sale,  the  loss  in  weight  by 
reason  of  such  handling,  as  compared  with  the  condition  in  which  they  would 
have  been  if  shipped  through  directly  from  the  original  point  of  shipment  to 
the   place  where  they  were   finally   sold   was   immaterial,   as   an   element   of 
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damages  independent  of  the  loss  in  net  price  realized,  and  the  admission  of 
evidence  thereof  was  error. 

7. — Same. 

The  carrier  could  be  held  responsible  for  the  diminution  in  price  by  loss 
of  weight  in  cattle  resulting  from  their  being  held  and  reshipped  to  another 
market  by  reason  of  its  negligent  delay,  but  not  for  such  loss  by  negligent 
delay  of  other  carriers  in  transporting  them  to  such  other  market. 

8. — Connecting  Lines — Limiting  Liability. 

A  railway  limiting  by  contract  its  liability  to  its  own  line  is  not  liable 
for  the  negligence  of  connecting  carriers. 

9. — Charge. 

Instruction  held  erroneous  as  permitting  the  recovery  of  certain  damages 
arising  out  of  a  shipment  of  cattle,  though  the  carrier  was  not  negligent  in 
their  transportation. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  T.  F.  Nash. 

W,  T,  Henry,  for  appellant. — Evidence  of  sales  of  other  cattle  from 
Texas  and  the  Indian  Territory,  on  the  market,  is  inadmissible  to  prove 
what  the  market  value  of  another  shipment,  which  did  not  arrive  in 
time,  would  have  been,  where  there  is  nothing  in  evidence  showing  how 
the  cattle  sold  compared  with  the  cattle  which  did  not  reach  the  market. 
Chaney  v.  Coleman,  77  Texas,  103 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hughes, 
31  S.  W.  Rep.,  411 ;  Texas  &  Pac.  Ry.  Co.  v.  Barber,  30  S,  W.  Rep.,  500; 
Laing  v.  United  N.  J.  R.  &  C.  Co.,  54  N.  J.  L.,  576. 

Testimony  that  a  shipper  incurred  additional  expense  in  caring  for 
cattle  on  account  of  a  failure  to  reach  a  certain  market  is  inadmissible 
when  the  amount  of  the  additional  expense  is  not  shown,  or  that  it  was 
reasonable  and  necessarily  incurred.  Fry  v.  Hillan,  37  S.  W.  Rep.,  359 ; 
Houston  &  T.  C.  Ry.  Co.  v.  Cluck,  72  S.  W.  Rep.,  83 ;  First  Nat.  Bank 
V.  San  Antonio  &  A.  P.  Ry.  Co.,  72  S.  W.  Rep.,  1033 ;  International  & 
G.  N.  Ry.  Co.  V.  Sampson,  64  S.  W.  Rep.,  692.  The  court  erred  in  ad- 
mitting the  testimony  of  appellee's  witness,  W.  B.  Ecton,  in  relation  to 
the  freight  charges  between  St.  Louis  and  Chicago.  Evidence  of  an  ad- 
ditional expense,  as  to  which  the  testimony  is  too  uncertain  to  base  any 
finding  by  the  jury,  should  not  be  admitted.    Same  authorities. 

The  witness  Ecton  was  allowed  to  testify  over  the  objection  of  the  ap- 
pellant, as  follows:  "There  was  an  additional  freight  charge,  but  just 
how  much  I  am  unable  to  state.  The  regular  local  freight  rate  from  St. 
Louis  to  Chicago  is  eleven  and  one-quarter  cents  per  hundred  pounds, 
but  I  understand  that  cattle  forwarded  on  through  billing  do  not  pay 
quite  as  much  as  this,  but  just  how  much  less  I  am  not  prepared  to  state. 
There  was  an  additional  expense  of  twenty-four  dollars  for  hay  to  feed 
the  cattle  at  the  Chicago  yards.  These  two  items  of  expense  are  over 
and  above  what  would  have  been  charged  against  the  cattle  had  they 
been  sold  on  the  St.  Louis  market.^' 

The  court  erred  in  admitting  the  testimony  of  the  appellee's  witness, 
W.  B.  Ecton,  over  appellant's  objection,  in  relation  to  the  difference  that 
would  have  existed  in  the  weight  of  appellee's  cattle  had  they  been  ship- 
ped direct  from  Sherman,  Texas,  to  Chicago,  Ills.,  and  the  weight  of 
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the  cattle  at  the  time  of  their  sale  in  Chicago.  Evidence  which  under- 
takes to  establish  the  amount  of  damages  which  would  have  been  suffered 
under  theories  or  conditions  which  are  not  involved  in  the  facts  of  the 
case  is  inadmissible.  Willis  v.  McNeil,  57  Texas,  465;  Kellogg  v.  Mc- 
Cabe,  92  Texas,  199 ;  John  P.  King  Mfg.  Co.  v.  Solomon,  25  S.  W.  Rep., 
449. 

The  statement  of  a  bare  opinion,  by  a  witness,  of  the  difference  in 
what  a  shipment  of  cattle  should  have  weighed  upon  arrival  at  destina- 
tion, without  the  data  upon  which  the  opinion  is  formed,  is  inadmis- 
sible. Fort  Worth  &  D.  C.  Rv.  Co.  v.  Ward,  2  Texas  Civ.  App.,  598 ; 
Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Staton,  49  S.  W.  Rep.,  277 ;  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Bamett,  66  S.  W.  Rep.,  474. 

Market  value  can  not  be  proven  by  testimony  based  in  whole,  or  in 
part,  upon  the  condition  of  the  market  as  obtained  from  the  statements 
of  third  persons,  after  the  market  referred  to  had  ceased  to  be  current. 
Southern  Pac.  Ry.  Co.  v.  Maddox,  75  Texas,  300 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Baugh,  42  S.  W.  Rep.,  245;  International  &  G.  N.  Ry.  Co.  v. 
Staartz,  77  S.  W.  Rcip.,  1. 

The  statement  of  the  time  made  between  two  points  by  shipments  of 
cattle  on  certain  other  occasions  is  inadmissible  to  prove  the  time  that 
should  have  been  made  in  the  present  instance.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Irvine  &  Woods,  73  S.  W.  Rep.,  540 ;  Houston  &  T.  C.  Ry.  Co.  v. 
Wilson,  50  S.  W.  Rep.,  156. 

A  witness  who  qualifies  as  an  expert,  after  stating  the  facts  of  delays 
in  transit,  should  be  permitted  to  testify  that  such  stops  were  not  un- 
reasonable or  unnecessary.  Southern  Kansas  Ry.  Co.  of  Texas  v.  Sage, 
80  S.  W.  Rep.,  1041 ;  International  &  G.  N.  Ry.  Co.  v.  Clark,  71  S.  W. 
Rep.,  587. 

The  obligation  and  liability  for  damage  to  a  shipment  of  cattle- ac- 
companied by  the  shipper's  representative  being  restricted  by  the  carrier 
to  its  own  line  of  railway,  it  can  only  be  held  responsible  for  that  part 
of  the  damage  occurring  in  courae  of  transportation  (in  the  line  of 
which  transportation  it  was  an  intermediate  carrier  merely),  which  is 
shown  by  the  shipper  to  have  been  caused  on  its  line  of  railway.  South- 
em  Pac.  Ry.  Co.  v.  Hunter,  76  Texas,  195;  Texas  &  P.  Ry.  Co.  v. 
Arnold,  40  S.  W.  Rep.,  831. 

The  measure  of  damages  on  account  of  a  shipment  of  cattle  failing 
to  reach  the  market  of  a  particular  day  is  the  difference  in  what  they 
would  have  sold  for  on  the  market  of  that  day  and  what  they  would  have 
sold  for  on  the  first  available  market  at  the  place  of  destinatior  after 
their  actual  arrival,  together  with  the  additional  expense  of  holding  the 
cattle.  Southern  Kansas  Ry.  Co.  of  Texas  v.  Crump,  74  S.  W.  Ilep., 
335 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Butler,  63  S.  W.  Rep.,  650 ;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  McCarty,  82  Texas,  608 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Stanley,  89  Texas,  42 ;  Southern  Pac.  Ry.  Co.  v.  Hunter,  76  Texas,  195 ; 
Texas  &  P.  Ry.  Co.  v.  Arnold,  40  S.  W.  Rep.,  831. 

The  cattle  of  appellee  havmg  been  carried  between  East  St.  Ijouis 
and  Chicago  by  another  line  of  railway,  and  the  evidence  indicating  that, 
had  the  shipment  been  carried  between  East  St.  Louis  and  Chicago  in  a 
reasonable  and  usual  time,  they  wonld  have  sold  to  a  better  advantage  on 
the  Chicago  market,  the  appellant  could  not  be  charged  with  the  addi* 
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tional  damage  accruing  from  the  delay  between  East  St.  Louis  and  Chi- 
cago. Missouri,  K.  &  T.  Ey.  Co.  v.  Liebold,  55  S.  W.  Rep.,  368 ;  Texas 
&  Pacific  Ry.  Co.  v.  Byers  Bros.,  73  S.  W.  Rep.,  427. 

The  court  erred  in  instructing  the  jury  that  they  should  find  against 
appellant  the  extra  expense  incurred  by  appellee  in  shipping  the  twelve 
carloads  of  steers  from  East  St.  Louis  to  Chicago,  even  if  they  found 
that  the  appellant  was  not  at  fault  in  the  transportation  of  the  cattle  to 
East  St.  Ijouis.  A  charge  which  incorrectly  instructs  the  jury  must  be 
clearly  shown  by  the  record  not  to  have  been  hurtful  to  the  party  against 
whom  the  error  was  committed.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Johnson, 
44  S.  W.  Rep.,  1067 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Greer,  53  S.  W. 
Rep.,  58. 

Coke  &  Coke  and  Don  A.  Bliss,  for  appellee. — The  trial  court  did  not 
err  in  admitting  in  evidence  the  market  quotations  of  the  prices  of 
Texas  and  Indian  Territory  cattle  in  St.  Louis,  Mo.,  on  the  12th  day 
of  December,  1902,  published  on  that  date  in  the  National  Livestock 
Reporter,  a  daily  newspaper,  which  was  shown  to  be  authority  as  to  the 
market  in  said  place  on  said  day,  it  having  been  shown  by  the  testimony 
that  appellee's  cattle  belonged  to  this  class,  and  were  at  the  top  of  said 
class  in  value.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Russell,  23  S.  W.  Rep.,  527 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Patterson,  5  Texas  Civ.  App.,  524 ;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  White  &  Co.,  8  Texas  Ct.  Rep.,  517 ;  Missouri,  K. 
&  T.  Ry.  V.  Cocreham,  10  Texas  Civ.  App.,  167;  Texas  &  Pac.  Ry.  Co. 
V.  Donovan,  86  Texas,  378 ;  Texas  Ct.  Ry.  Co.  v.  Fisher,  18  Texas  Civ. 
App.,  79. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  Sprecher  to 
the  effect  that  the  keeping  of  the  cattle  in  St.  Louis  from  late  in  the 
evening  of  December  12  till  the  morning  of  Sunday,  December  14,  when 
they  were  shipped  on  to  Chicago,  involved  an  extra  cost  to  appellee  in 
the  way  of  feed  over  what  it  would  have  cost  if  the  cattle  had  been  sold 
on  the  13th  of  December,  it  having  been  shown  by  appellee  that  efforts 
had  been  made  by  his  agents  to  sell  the  cattle  in  St.  Louis  on  December 
13,  which  had  failed  on  account  of  there  being  no  market  there  for  said 
cattle  on  that  day,  and  that  the  market  in  St.  Louis  the  following  day, 
Monday,  December  15,  would  be  overstocked,  thus  necessitating  their 
shipment  on  to  Chicago;  and  it  having  been  further  shown  by  appellee 
that  this  condition  had  been  caused  by  appellant's  negligence  in  failing 
to  transport  the  cattle  with  reasonable  dispatch,  so  as  to  get  them  to  St. 
Louis  in  time  for  the  market  on  Friday,  December  12,  1902. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  B.  Ecton 
to  the  effect  that  shipping  the  cattle  on  to  Chicago  caused  appellee  to 
incur  an  additional  expense  in  the  way  of  additional  freight  charge,  it 
having  been  shown  that,  by  reason  of  appellant's  negligence,  the  cattle 
failed  to  reach  St.  Louis  in  time  for  Friday's  market,  and  that  there 
was  no  market  in  St.  Louis  for  the  cattle  on  Saturdav,  and  that  there 
would  be  none  there  on  Monday,  thus  necessitating  the  shipment  of  the 
cattle  on  to  Chicago.  1  Sutherland  on  Damages,  p.  148,  and  authori- 
ties cited  in  note  1. 

The  trial  court  did  not  err  in  admitting  tlie  testimony  of  W.  B.  Ecton 
as  to  the  loss  in  weight  that  appellee's  cattle  suffered  by  reason  of  the 
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delay  in  getting  them  into  Chicago,  it  having  been  shown  that,  bv  reason 
of  appellant's  negligence  in  failing  to  get  the  cattle  into  St.  j\,oui8  in 
time  for  Friday's  market,  it  became  necessary  to.  ship  the  cattle  on  to 
Chicago,  and  to  dispose  of  them  there  on  Monday's  market  in  order  to 
avoid  a  greater  loss  that  would  otherwise  have  occurred.  1  Sutherland 
on  Damages,  p.  148,  and  authorities  cited  in  note  1. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  S. 
Maher  to  the  effect  that  he  made  an  inquiry  in  St.  Louis  in  regard  to 
the  market  after  he  got  there  on  Friday,  December  12,  1902;  that  he 
found  out  something  about  the  market  on  Friday ;  that  he  saw  the  quo- 
tations from  the  papers  of  Friday's  market;  that  he  also  in(|uirod  of  the 
salesmen  about  the  condition  of  the  market;  that  he  made  intjuiry  as  to 
the  market  value  of  steers  on  Friday  of  such  grade  of  cattle  as  apj)ellee'6 
cattle  were,  and  examined  the  quotations;  that,  from  the  examination 
and  inquiries  he  made,  he  thought  he  knew  what  the  steers  would  have 
brought  on  that  day,  and  that  he  thought  they  would  have  ranged  from 
four  and  one-half  cents  to  five  cents  a  pound  or  better.  Texas  &  Pac. 
By.  Co.  V.  Donovan,  86  Texas,  378;  Texas  Ct.  By.  Co.  v.  Fisher,  .18 
Texas  Civ.  App.,  79;  Missouri,  K.  &  T.  By.  Co.  v.  Cocreham,  10  Texas 
Civ.  App.,  167;  Fort  Worth  &  D.  C.  By.  Co.  v.  Daggett,  27  S.  W.  Bep., 
186;  Houston  &  T.  C.  By.  Co.  v.  Williams,  31  S.  W.  Bep.,  556;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Wedel,  42  S.  W.  Bep.,  1030. 

The  trial  court  did  not  err  in  permitting  the  witness  Maher  to  testify 
that,  on  former  occasions,  he  had  made  the  trip  from  Sherman  to  St. 
Louis  with  shipments  of  cattle  for  appellee,  and  that  the  time  consumed 
in  these  trips  was  forty-eight  hours. 

The  trial  court  did  not  err  in  excluding  the  opinions  and  conclusions 
of  the  conductors,  Qudici  and  Elkins,  that  the  shipment  of  appellee's 
cattle  was  not  unnecessarily  delayed,  and  that  there  were  no  unusual 
stops,  and  the  stops  were  not  unreasonable  or  unnecessary  on  their  runs; 
and,  if  there  was  any  error  in  so  ruling,  it  was  harmless.  Shelley  v. 
City  of  Austin,  74  Texas,  608 ;  Half  v.  Curtis,  68  Texas,  642 ;  St.  Louis 
&  C.  By.  Co.  V.  Nelson,  49  S.  W.  Bep.,  710. 

If  there  was  any  error  in  the  trial  court's  charging  the  jury  that 
it  was  the  duty  of  appellant  to  transport  appellee's  cattle  from  Texar- 
kana  to  East  St.  Ix)uis,  such  error  was  harmless,  since  it  was  shown  by 
the  undisputed  evidence  that  appellant  failed  to  transport  the  cattle  to 
St.  Louis,  Mo.,  in  time  for  said  cattle  to  be  placed  on  the  market  on 
Friday,  December  12,  1902,  and  this  was  the  gist  of  appellee's  cause  of 
action.  Hubby  v.  Stokes,  22  Texas,  217;  Houston  Co.  v.  Dwyer,  59 
Texas,  113;  Armstrong  v.  Lipscomb,  11  Texas,  654;  Hollingsworth  v. 
Holshousen,  17  Texas,  47 ;  Carter  v.  Fames,  44  Texas,  547. 

The  trial  court  did  not  err  in  instructing  the  jury  that,  as  to  the  cat- 
tle sold  in  Chicago,  appellee's  measure  of  damages  would  be  the  differ- 
ence between  the  price  they  were  sold  for  in  Chicago,  less  the  expense 
of  getting  them  from  East  St.  Louis  to  Chicago,  and  what  their  market 
price  would  have  been  in  East  St.  Louis  on  Friday,  December  12,  1902. 
1  Sutherland  on  Damages,  p.  148,  and  authorities  there  cited  in  note  1. 

Appellant,  by  its  negligence  in  failing  to  transport  appellee's  cattle 
with  reasonable  dispatch,  having  caused  said  cattle  to  reach  St.  Louis 
at  a  time  when  there  was  no  market  for  said  cattle  at  that  place  at  all. 
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tional  damage  accruing  from  the  delay  between  East  St.  Louis  and  Chi- 
cago. Missouri,  K.  &  T.  Ry.  Co.  v.  Liebold,  55  S.  W.  Rep.,  368 ;  Texas 
&  Pacific  Ry.  Co.  v.  Byers  Bros.,  73  S.  W.  Rep.,  427. 

The  court  erred  in  instructing  the  jury  that  they  should  find  against 
appellant  the  extra  expense  incurred  by  appellee  in  shipping  the  twelve 
carloads  of  steers  from  East  St.  Louis  to  Chicago,  even  if  they  found 
that  the  appellant  was  not  at  fault  in  the  transportation  of  the  cattle  to 
East  St.  Louis.  A  charge  which  incorrectly  instructs  the  jury  must  be 
clearly  shown  by  the  record  not  to  have  been  hurtful  to  the  party  against 
whom  the  error  was  committed.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Johnson, 
44  S.  W.  Rep.,  1067 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Greer,  53  S.  W. 
Rep.,  58. 

Coke  £  Coke  and  Don  A.  Bliss,  for  appellee. — ^The  trial  court  did  not 
err  in  admitting  in  evidence  the  market  quotations  of  the  prices  of 
Texas  and  Indian  Territory  cattle  in  St.  Louis,  Mo.,  on  the  12th  day 
of  December,  1902,  published  on  that  date  in  the  National  Livestock 
Reporter,  a  daily  newspaper,  which  was  shown  to  be  authority  as  to  the 
market  in  said  place  on  said  day,  it  having  been  shown  by  the  testimony 
that  appellee's  cattle  belonged  to  this  class,  and  were  at  the  top  of  said 
class  in  value.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Russell,  23  S.  W.  Rep.,  527 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Patterson,  5  Texas  Civ.  App.,  524 ;  St.  Ix)uis, 
I.  M.  &  S.  Rv.  Co.  V.  White  &  Co.,  8  Texas  Ct.  Rep.,  517;  Missouri.  K. 
&  T.  Ry.  V.  Cocreham,  10  Texas  Civ.  App.,  167 ;  Texas  &  Pac.  Ry.  Co. 
V.  Donovan,  86  Texas,  378 ;  Texas  Ct.  Ry.  Co.  v.  Fisher,  18  Texas  Civ. 
App.,  79. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  Sprecher  to 
the  effect  that  the  keeping  of  the  cattle  in  St.  Louis  from  late  in  the 
evening  of  December  12  till  the  morning  of  Sunday,  December  14,  when 
they  were  shipped  on  to  Chicago,  involved  an  extra  cost  to  appellee  in 
the  way  of  feed  over  what  it  would  have  cost  if  the  cattle  had  been  sold 
on  the  13th  of  December,  it  having  been  shown  by  appellee  that  efforts 
had  been  made  by  his  agents  to  sell  the  cattle  in  St.  Louis  on  December 
13,  which  had  failed  on  account  of  there  being  no  market  there  for  said 
cattle  on  that  day,  and  that  the  market  in  St.  Louis  the  following  day, 
Monday,  December  15,  would  be  overstocked,  thus  necessitating  their 
shipment  on  to  Chicago;  and  it  having  been  further  shown  by  appellee 
that  this  condition  had  been  caused  by  appellant's  negligence  in  failing 
to  transport  the  cattle  with  reasonable  dispatch,  so  as  to  get  them  to  St. 
Louis  in  time  for  the  market  on  Friday,  December  12,  1902. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  B.  Ecton 
to  the  effect  that  shipping  the  cattle  on  to  Chicago  caused  appellee  to 
incur  an  additional  expense  in  the  way  of  additional  freight  charge,  it 
having  been  shoA^Ti  that,  by  reason  of  appellant's  negligence,  the  cattle 
failed  to  reach  St.  Louis  in  time  for  Friday's  market,  and  that  there 
was  no  market  in  St.  Louis  for  the  cattle  on  Saturdav,  and  that  there 
would  be  none  there  on  Monday,  thus  necessitating  the  shipment  of  the 
cattle  on  to  Chicago.  1  Sutherland  on  Damages,  p.  148,  and  authori- 
ties cited  in  note  1. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  B.  Ecton 
as  to  the  loss  in  weight  that  appellee's  cattle  suffered  by  reason  of  the 
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delay  in  getting  them  into  Chicago,  it  having  been  shown  that,  bv  reason 
of  appellant's  negligence  in  failing  to  get  the  cattle  into  St.  Louis  in 
time  for  Friday's  market,  it  became  necessary  to.  ship  the  cattle  on  to 
Chicago,  and  to  dispose  of  them  there  on  Monday's  market  in  order  to 
avoid  a  greater  loss  that  would  otherwise  have  occurred.  1  Sutherland 
on  Damages,  p.  148,  and  authorities  cited  in  note  1. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  S. 
Maher  to  the  effect  that  he  made  an  inquiry  in  St.  Ix)ui9  in  regard  to 
the  market  after  he  got  there  on  Friday,  December  12,  1902;  that  he 
found  out  something  about  the  market  on  Friday ;  that  he  saw  the  quo- 
tations from  the  papers  of  Friday's  market;  that  he  also  inquired  of  the 
salesmen  about  the  condition  of  the  market;  that  he  made  inquiry  as  to 
the  market  value  of  steers  on  Friday  of  such  grade  of  cattle  as  appellee's 
cattle  were,  and  examined  the  quotations;  that,  from  the  examination 
and  inquiries  he  made,  he  thought  he  knew  what  the  steers  would  have 
brought  on  that  day,  and  that  he  thought  they  would  have  ranged  from 
four  and  one-half  cents  to  five  cents  a  pound  or  better.  Texas  &  Pac. 
By.  Co.  V.  Donovan,  86  Texas,  378;  Texas  Ct.  Ry.  Co.  v.  Fisher,  .18 
Texas  Civ.  App.,  79;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cocreham,  10  Texas 
Civ.  App.,  167;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  27  S.  W.  Rep., 
186;  Houston  &  T.  C.  Ry.  Co.  v.  Williams,  31  S.  W.  Rep.,  556;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Wedel,  42  S.  W.  Rep.,  1030. 

The  trial  court  did  not  err  in  permitting  the  witness  Maher  to  testify 
that,  on  former  occasions,  he  had  made  the  trip  from  Sherman  to  St. 
Louis  with  shipments  of  cattle  for  appellee,  and  that  the  time  consumed 
in  these  trips  was  forty-eight  hours. 

The  trial  court  did  not  err  in  excluding  the  opinions  and  conclusions 
of  the  conductors,  Gudici  and  Elkins,  that  the  shipment  of  appellee's 
cattle  was  not  unnecessarily  delayed,  and  that  there  were  no  unusual 
stops,  and  the  stops  were  not  unreasonable  or  unnecessary  on  their  runs; 
and,  if  there  was  any  error  in  so  ruling,  it  was  harmless.  Shelley  v. 
City  of  Austin,  74  Texas,  608 ;  Half  v.  Curtis,  68  Texas,  642 ;  St.  Louis 
&  C.  Ry.  Co.  V.  Nelson,  49  S.  W.  Rep.,  710. 

If  there  was  any  error  in  the  trial  court's  charging  the  jury  that 
it  was  the  duty  of  appellant  to  transport  appellee's  cattle  from  Texar- 
kana  to  East  St.  Louis,  such  error  was  harmless,  since  it  was  shown  by 
the  undisputed  evidence  that  appellant  failed  to  transport  the  cattle  to 
St.  Louis,  Mo.,  in  time  for  said  cattle  to  be  placed  on  the  market  on 
Friday,  December  12,  1902,  and  this  was  the  gist  of  appellee's  cause  of 
action.  Hubby  v.  Stokes,  22  Texas,  217;  Houston  Co.  v.  Dwyer,  59 
Texas,  113;  Armstrong  v.  Lipscomb,  11  Texas,  654;  Hollingsworth  v. 
Holshousen,  17  Texas,  47;  Carter  v.  Fames,  44  Texas,  547. 

The  trial  court  did  not  err  in  instructing  the  jury  that,  as  to  the  cat- 
tle sold  in  Chicago,  appellee's  measure  of  damages  would  be  the  differ- 
ence between  the  price  they  were  sold  for  in  Chicago,  less  the  expense 
of  getting  them  from  East  St.  Louis  to  Chicago,  and  what  their  market 
price  would  have  been  in  East  St.  Louis  on  Friday,  December  12,  1902. 
1  Sutherland  on  Damages,  p.  148,  and  authorities  there  cited  in  note  1. 

Appellant,  by  its  negligence  in  failing  to  transport  appellee's  cattle 
with  reasonable  dispatch,  having  caused  said  cattle  to  reach  St.  Louis 
at  a  time  when  there  was  no  market  for  said  cattle  at  that  place  at  all, 
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is  responsible  for  the  loss^  and  has  no  right  to  complain  of  appellee's 
efforts  to  make  the  loss  as  small  as  possible  by  shipping  his  cattle  to 
Chicago,  appellant  having  failed  to  show  that  appellee  failed  to  exer- 
cise ordinary  prudence  and  diligence  in  so  doing.  1  Sutherland  on  Dam- 
ages, p.  148,  and  authorities  there  cited  in  note  1. 

It  is  not  a  fair  nor  reasonable  construction  of  the  trial  court's  charge 
to  claim  that  the  same  instructed  the  jury  to  find  against  appellant  the 
extra  expense  incurred  in  shipping  the  steers  from  East  St.  Louis  to 
Chicago,  even  though  they  should  find  that  appellant  was  not  at  fault 
in  the  transportation  of  the  cattle  from  Texarkana  to  St.  Louis;  but 
said  charge  instructed  the  jury  that,  even  if  they  should  believe  there 
was  a  delay  (unreasonable)  in  the  transportation  of  the  cattle  from 
Texarkana  to  St.  Louis,  still,  if  they  believed  that  appellee  realized  as 
much  in  Chicago  for  his  cattle  as  he  would  have  done  in  St.  Louis  if 
there  had  been  no  delay,  they  should  find  for  appellant  except  as  to  the 
extra  expense  of  shipping  them  on  to  Chicago. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  against  the 
railway  company  to  recover  damages  in  the  amount  of  $1,990,  alleged 
to  have  been  caused  to  a  shipment  of  cattle  delivered  to  appellant  at 
Texarkana  on  the  lOth  day  of  December,  1902,  for  transportation  to  the 
City  of  St.  Louis,  and  to  the  stockyards  at  East  St.  Louis.  The  pAi- 
tion,  in  effect,  alleges  that  the  defendant  negligently  failed  to  transport 
the  cattle  with  reasonable  dispatch,  and,  as  a  result,  they  failed  to  ar- 
rive at  their  destination  in  time  for  sale  on  the  market  in  East  St. 
Louis  of  Friday,  December  12,  1902;  that,  had  the  cattle  been  trans- 
ported in  reasonable  time,  they  would  have  arrived  at  East  St.  Ix)uis  on 
the  morning  of  that  day,  and,  by  reason  of  the  negligence  in  failing  to 
transport  within  a  reasonable  time,  they  did  not  arrive  at  East  St.  Louis 
until  about  the  hour  of  10  o'cloqk  p.  m.  of  December  12,  and  after  the 
market  had  closed ;  that  the  market  on  Saturday,  the  day  following,  had 
materially  declined,  and  that  the  steers  could  not  be  sold  on  that  day, 
but  the  cows  embraced  in  the  shipment  were  sold  in  East  St.  Louis  on 
Saturday,  and  the  steers  were  shipped  by  the  appellee  to  Chicago,  where 
they  were  sold  on  Monday.  The  appellee's  claim  for  damages  is,  in  ef- 
fect, based  upon  the  difference  between  what  the  cows  sold  for  in  East 
St.  Louis  and  what  they  would  have  sold  for  if  they  had  arrived  there 
on  the  morning  of  the  12th,  and  for  the  difference  between  what  the 
steers  sold  for  in  Chicago  on  the  following  Monday,  and  what  they  would 
have  sold  for  in  the  market  at  East  St.  Louis  if  they  had  arrived  there 
in  time  for  the  market  of  the  12th,  and  for  extra  expense  for  feeding, 
and  extra  freight  bills  to  Chicago,  occasioned  by  the  delay  in  transpor- 
tation to  East  St.  Louis.  Verdict  and  judgment  were  in  appellee's 
favor  for  $800. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
admitting  in  evidence,  over  appellant's  objection,  quotations  from  the 
National  Livestock  Reporter,  showing  certain  sales  of  Texas  and  Indian 
Territorv  cattle  at  the  National  Stockvards  on  the  12th  dav  of  Decern- 
ber,  1902,  without  any  other  or  further  evidence  being  offered  to  show 
that  the  cattle  to  which  the  quoti^tions  referred  were  the  same  class  and 
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character  of  cattle  as  the  cattle  of  appellee.  There  i§  evidence  in  the 
record  to  the  eflEect  that  appellee's  stock  was  Texas  cattle  of  a  superior 
class  and  grade,  and  the  evidence  upon  this  subject  was  of  such  a  char- 
acter that  would  authorize  the  jury  to  conclude  that  appellee's  cattle  were 
worth  as  much  or  more  in  the  market  in  East  St.  Louis  on  the  12th  than 
the  cattle  described  in  the  National  Livestock  Eeporter. 

On  another  trial,  a  part  of  the  objection  urged  to  the  admission  of 
the  evidence  of  the  witness  Sprecher,  as  complained  of  in  the  second  as- 
signment of  error,  will  not  again  arise.  The  extra  expense  to  the 
shipper,  by  reason  of  the  delay  caused  by  the  railway  company,  could  be 
recovered  upon  proof  that  the  amount  testified  to  was  reasonable,  and 
such  expense  was  proper  to  be  incurred. 

The  evidence  of  the  witness  Ecton,  as  complained  of  in  the  third  as- 
signment of  error,  was  admissible.  It  was  some  evidence  bearing  upon 
the  question  as  to  the  freight  charges  between  East  St.  Ijouis  and  Chi- 
cago. 

The  fifth  assignment  of  error  complains  of  the  action  of  the  court 
in  admitting  the  evidence  of  the  witness  Maher,  who  testified  as  to  the 
market  value  of  cattle  in  East  Si.  Louis  on  December  12.  Maher  ob- 
tained his  information  as  to  the  value  of  the  cattle  from  reading  the 
Livestock  Reporter,  and  from  information  received  from  salesmen  of 
commission  houses,  who  claimed  to  have  been  familiar  with  the  market  on 
December  12.  The  objection  of  the  appellant  is  as  to  the  whole  of  this 
testimony.  That  portion  of  the  evidence  of  the  witness  that  is  based 
upon  the  information  obtained  from  the  Livestock  Reporter,  we  think, 
was  admissible,  but  the  information  that  he  obtained  from  persons  who 
claimed  to  be  familiar  with  the  market  was  hearsay;  and  upon  another 
trial,  in  view  of  this  ruling,  the  court  will  doubtless  not  again  admit 
such  evidence  (Railway  Co.  v.  Maddox,  75  Texas,  300) ;  but  information 
he  obtained  from  reading  the  public  journal  known  as  the  Livestock 
Reporter,  which  claimed  to  give  the  market  prices  prevailing  upon  cer- 
tain dates  was  admissible.  This  question  has  been  so  often  before  this 
court  that  it  is  unnecessary  to  cite  authority  upon  it.  We  do  not  make 
the  objection  to  the  evidence  as  to  information  obtained  from  persons 
who  claim  to  have  been  familiar  with  the  market  price  grounds  for  re- 
versal, because  the  bill  of  exception  shows  that  appellant's  objection  was 
to  all  of  the  evidence  relating  to  the  market  value.  A  part  being  ad- 
missible, and  the  objection  being  to  the  whole,  the  bill  of  exceptions  did 
not  properly  present  the  question  in  such  a  way  as  to  require  us  to  hold 
that  the  admission  of  the  evidence  was  reversible  error. 

The  evidence  of  the  witness  Maher,  as  complained  of  in  the  sixth  as- 
signment of  error,  was  admissible.  The  time  of  the  run  made  upon  pre- 
vious occasions,  with  which  the  witness  Maher  was  familiar,  was  admis- 
sible, bearing  upon  the  question  as  to  what  would  constitute  a  reasonable 
time  to  transport  the  cattle  from  Texarkana  to  St.  Louis. 

The  tenth  assignment  of  error  complains  of  the  following  charge  of 
the  trial  court :  "As  to  the  cattle  sold  in  Chicago,  the  measure  of  dam- 
ages should  be  the  difference  between  the  price  they  were  sold  for  in 
Chicago,  less  the  expense  of  getting  them  from  East  St.  Louis  to  Chi- 
cago, and  what  their  market  price  would  have  been  in  East  St.  T^ouis  on 
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Friday,  December  12,  1902."  As  the  case  will  be  reversed  on  other 
grounds,  we  do  not  make  the  objection  to  this  charge  reversible  error; 
but,  in  view  of  another  trial,  we  suggest  that  a  charge  upon  this  subject 
be  given  in  accordance  with  the  views  expressed  in  this  opinion.  The 
evidence  of  the  witness  who  testified  as  to  what  the  cattle  sold  for  in 
Chicago  tends  to  establish  the  fact  that  they  were  sold  for  their  market 
value.  This  being  true,  the  jury  were  possibly  not  misled  by  that  por- 
tion of  the  charge  quoted,  which  requires  them  to  find  the  difference  be- 
tween the  price  they  were  sold  for  and  their  market  value  in  East  St. 
Louis.  If,  in  view  of  the  fact,  the  appellee  was  justified  in  carrying  his 
cattle  from  East  St.  Louis  to  the  Chicago  market  for  sale,  and  there 
selling  them,  the  measure  of  damages  would  be  the  difference  between 
the  market  price  of  these  cattle  in  Chicago  on  the  day  they  were  sold 
and  what  their  market  price  would  have  been  in  East  St.  Louis  on  Fri- 
day, December  12,  1902. 

The  fourth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  permitting  the  witness  Ecton,  over  appellant's  objection,  to  tes- 
tify as  to  the  difference  that  would  have  existed  in  the  weight  of  appel- 
lee's cattle  had  they  been  shipped  direct  from  Sherman,  Texas,  to  Chi- 
cago, Illinois,  and  the  weiglit  of  the  cattle  that  resulted  by  being  unrea- 
sonably delayed  in  transit  one  or  two  or  three  days.  The  witness  testi- 
fied that  if  the  cattle  had  been  transported  with  reasonable  dispatch  di- 
rect from  Sherman  to  Chicago,  and  had  not  been  delayed  one  or  two 
days  in  transit,  they  would,  in  his  opinion,  have  weighed  thirty-five 
pounds  more  per  head  than  they  did  weigh  when  they  were  sold  in  Chi- 
cago on  December  15. 

We  are  of  the  opinion  that  this  testimony  was  not  admissible.'  It  in- 
volved a  condition  and  a  theory  that  was  foreign  to  the  case.  The  con- 
tract of  shipment  showed  that  the  cattle  were  shipped  from  Sherman, 
destined  to  East  St.  Louis,  and  the  liability  of  each  road  was  limited  to 
its  own  line.  The  contract  in  nowise  contemplated  a  shipment  to  Chi- 
cago, and  there  is  an  entire  lack  of  evidence  indicating  any  intention  of 
a  direct  shipment  from  Sherman  to  Chicago.  The  evidence  does  show  a 
delay  on  the  appellant's  road  between  Texarkana  and  the  city  of  St. 
Ix)uis,  Mo.;  but,  for  the  delays  that  occurred  from  this  latter  place  to 
the  city  of  Chicago,  the  appellant  could  in  nowise  be  held  responsible, 
except,  possibly,  for  the.  loss  in  weight,  if  any,  that  might  have  resulted 
from  the  detention  of  the  cattle  at  East  St.  Louis.  The  evidence  tends 
to  show  a  delay  in  transporting  the  cattle  from  the  end  of  appellant's 
line  at  the  city  of  St.  Louis  to  East  St.  Louis;  and  on  account  of  the 
condition  of  the  market  at  East  St.  Louis  the  cattle  were  held  there 
from  Friday  night  to  sometime  during  the  day  of  the  following  Sunday, 
and  were  then  caused  to  be  shipped  to  Chicago  by  the  appellee,  with  a 
view  of  obtaining  a  better  market  at  this  latter  place.  The  evidence  also 
tends  to  show  an  unreasonable  delay  in  the  transportation  between  East 
St.  liouis  and  the  city  of  Chicago.  Evidence  of  loss  in  weight  predicated 
upon  the  theory  that  the  appellant  would  be  responsible  for  a  failure  of 
direct  shipment  through  to  Chicago  is  not  permissible  in  view  of  the 
facts.  As  said  before,  there  was  no  contract  of  shipment  to  Chicago, 
and,  those  delays  that  occurred  after  the  cattle  left  the  appellant's 
road,  which  were  occasioned  by  the  negligence  of  some  other  road,  could 
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not  be  charged  to  the  appellant ;  and  if  there  was  negligence  in  this  re- 
spect, those  roads  should  be  held  responsible.  Whatever  loss  in  weight 
might  have  occurred  by  reason  of  detaining  the  cattle  in  East  St.  Louis^ 
if  it  was  attributable  to  the  negligence  of  the  appellant  in  its  failure  to 
transport  the  cattle  in  a  reasonable  time,  so  that  they  could  reach  the 
market  by  December  12,  might  be  chargeable  to  the  appellant. 

We  are  inclined  to  the  opinion  that  the  evidence  of  the  witnesses  Gui- 
dici  and  Elkins,  which  the  seventh  and  eighth  assignments  of  error 
complain  that  the  court  refused  to  admit,  was  admissible. 

The  ninth  assignment  of  error  complains  that  the  court,  in  its  charge, 
instructed  the  jury  that  it  was  the  duty  of  the  appellant  with  reasonable 
dispatch  to  transport  the  cattle  from  Texarkana  to  East  St.  Louis, 
Illinois.  As  said  before^  the  contract  of  shipment  limited  the  liability 
of  each  road  to  its  own  line;  and  the  evidence,  without  contradiction, 
shows  that  the  appellant's  road  terminated  at  the  city  of  St.  Louis,  Mo. 
Therefore,  we  think  this  charge  is  erroneous,  and  should  not  again  be 
repeated. 

The  appellee,  in  reply  to  this  assignment,  contends  that  this  charge 
w^as  harmless,  because  the  appellant  had  occasioned  such  an  unreason- 
able delay  on  its  own  line  as  prevented  the  cattle,  in  any  event,  from 
reaching  East  St.  Louis  for  the  market  for  which  they  were  intended; 
that  is,  December  12.  It  is  true  that  they  did  arrive  at  St,  Louis  and 
East  St.  Louis  too  late  for  the  market  of  that  day,  but  there  is  some  evi- 
dence in  the  record  tending  to  show  an  unreasonable  delay  between  St. 
Louis  and  East  St.  Louis,  for  which  the  terminal  lines  between  those 
two  points  might  be  held  responsible,  and  with  which  roads  the  appellant 
is  in  nowise  connected,  except  merely  as  a  connecting  carrier.  While  the 
delay  between  these  two  points  was  not  the  cause  of  the  appellant's  los- 
ing the  benefit  of  the  market  of  the  12th,  still  the  jury  may  have  con- 
sidered it  for  some  purpose,  as  tending  to  show  that  the  cattle,  being 
confined  and  kept  in  the  cars  after  their  arrival  at  St.  Louis,  might 
have  had  some  effect  in  decreasing  their  weight  and  affecting  their 
value.  Therefore,  we  can  not  say  that  the  jury  were  not  influenced  by 
the  charge  upon  this  subject. 

The  eleventh  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  giving  the  charge  set  out  under  the  tenth  assignment  of  error, 
which  is  quoted  in  this  opinion,  for  the  reason  that,  as  the  cattle  of  ap- 
pellee were  transported  from  East  St.  Louis  to  Chicago  by  another  line 
of  railway,  and  there  being  evidence  tending  to  show  an  unreasonable  de- 
lay on  that  road,  that  the  appellant  could  not  be  charged  with  the  dam- 
ages resulting  from  such  delay. 

The  thirteenth  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  giving  the  following  charge :  "If  you  find  that  defendant 
did  exercise  ordinary  care  in  the  shipment  of  the  cattle  from  Texarkana 
to  East  St.  Louis  to  avoid  unreasonable  delay;  or  if  you  find  that  plain- 
tiff sold  his  cattle  for  as  much  as  he  would  have  sold  them  if  there  had 
been  no  delay,  if  you  find  there  was  a  delay,  you  will  find  for  the  de- 
fendant, except  as  to  the  extra  expense  incurred  by  plaintiff  in  shipping 
the  twelve  carload  of  steers  from  East  St.  Ix>uis  to  Chicago.'' 

The  objection  urged  in  the  assignment  to  this  charge  is  that  it  permits 
the  jury  to  find  the  extra  expense  incurred  by  plaintiff  in  shipping  the 
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tional  damage  accruing  from  the  delay  between  East  St.  Louis  and  Chi- 
cago. Missouri,  K.  &  T.  Ry.  Co.  v.  Liebold,  55  S.  W.  Rep.,  368 ;  Texas 
&  Pacific  Ry.  Co.  v.  Byers  Bros.,  73  S.  W.  Rep.,  427. 

The  court  erred  in  instructing  the  jury  that  they  should  find  against 
appellant  the  extra  expense  incurred  by  appellee  in  shipping  the  twelve 
carloads  of  steers  from  East  St.  Louis  to  Chicago,  even  if  they  found 
that  the  appellant  was  not  at  fault  in  the  transportation  of  the  cattle  to 
East  St.  Louis.  A  charge  which  incorrectly  instructs  the  jury  must  be 
clearly  shown  by  the  record  not  to  have  been  hurtful  to  the  party  against 
whom  the  error  was  committed.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Johnson, 
44  S.  W.  Rep.,  1067 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Greer,  53  S.  W. 
Rep.,  58. 

Coke  &  Coke  and  Don  A.  BlisB,  for  appellee. — The  trial  court  did  not 
err  in  admitting  in  evidence  the  market  quotations  of  the  prices  of 
Texas  and  Indian  Territory  cattle  in  St.  Louis,  Mo.,  on  the  12th  day 
of  December,  1902,  published  on  that  date  in  the  National  Livestock 
Reporter,  a  daily  newspaper,  which  was  shown  to  be  authority  as  to  the 
market  in  said  place  on  said  day,  it  having  been  shown  by  the  testimony 
that  appellee's  cattle  belonged  to  this  class,  and  were  at  the  top  of  said 
class  in  value.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Russell,  23  S.  W.  Rep.,  527 ; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Patterson,  5  Texas  Civ.  App.,  524 ;  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  White  &  Co.,  8  Texas  Ct.  Rep.,  517;  Missouri,  K. 
&  T.  Ry.  V.  Cocreham,  10  Texas  Civ.  App.,  167;  Texas  &  Pac.  Ry.  Co. 
V.  Donovan,  86  Texas,  378 ;  Texas  Ct.  Ry.  Co.  v.  Fisher,  18  Texas  Civ. 
App.,  79. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  Sprecher  to 
the  effect  that  the  keeping  of  the  cattle  in  St.  Louis  from  late  in  the 
evening  of  December  12  till  the  morning  of  Sunday,  December  14,  when 
they  were  shipped  on  to  Chicago,  involved  an  extra  cost  to  appellee  in 
the  way  of  feed  over  what  it  would  have  cost  if  the  cattle  had  been  sold 
on  the  13th  of  December,  it  having  been  shown  by  appellee  that  efforts 
had  been  made  by  his  agents  to  sell  the  cattle  in  St.  Ix)ui8  on  December 
13,  which  had  failed  on  account  of  there  being  no  market  there  for  said 
cattle  on  that  day,  and  that  the  market  in  St.  Louis  the  following  day, 
Monday,  December  15,  would  be  overstocked,  thus  necessitating  their 
shipment  on  to  Chicago;  and  it  having  been  further  shown  by  appellee 
that  this  condition  had  been  caused  by  appellant's  negligence  in  failing 
to  transport  the  cattle  with  reasonable  dispatch,  so  as  to  get  them  to  St. 
Louis  in  time  for  the  market  on  Friday,  December  12,  1902. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  B.  Ecton 
to  the  effect  that  shipping  the  cattle  on  to  Chicago  caused  appellee  to 
incur  an  additional  expense  in  the  way  of  additional  freight  charge,  it 
having  been  shoAm  that,  by  reason  of  appellant's  negligence,  the  cattle 
failed  to  reach  St.  Louis  in  time  for  Friday's  market,  and  that  there 
was  no  market  in  St.  Louis  for  the  cattle  on  Saturdav,  and  that  there 
would  be  none  there  on  Monday,  thus  necessitating  the  shipment  of  the 
cattle  on  to  Chicago.  1  Sutherland  on  Damages,  p.  148,  and  authori- 
ties cited  in  note  1. 

The  trial  court  did  not  orr  in  admitting  the  testimony  of  W.  B.  Ecton 
as  to  the  loss  in  weight  that  appellee's  cattle  suffered  by  reason  of  the 
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delay  in  getting  them  into  Chicago,  it  having  been  shown  that,  by  reason 
of  appellant's  negligence  in  failing  to  get  the  cattle  into  St.  Louis  in 
time  for  Friday's  market,  it  became  necessary  to.  ship  the  cattle  on  to 
Chicago,  and  to  dispose  of  them  there  on  Monday's  market  in  order  to 
avoid  a  greater  loss  that  would  otherwise  have  occurred.  1  Sutherland 
on  Damages,  p.  148,  and  authorities  cited  in  note  1. 

The  trial  court  did  not  err  in  admitting  the  testimony  of  W.  S. 
Maher  to  the  effect  that  he  made  an  inquiry  in  St.  Ix)uis  in  regard  to 
the  market  after  he  got  there  on  Friday,  December  12,  1902;  that  he 
found  out  something  about  the  market  on  Friday ;  that  he  saw  the  quo- 
tations from  the  papers  of  Friday's  market;  that  he  also  inquired  of  the 
salesmen  about  the  condition  of  the  market;  that  he  made  imiuiry  as  to 
the  market  value  of  steers  on  Friday  of  such  grade  of  cattle  as  ap])ellee's 
cattle  were,  and  examined  the  quotations;  that,  from  the  examination 
and  inquiries  he  made,  he  thought  he  knew  what  the  steers  would  have 
brought  on  that  day,  and  that  he  thought  they  would  have  ranged  from 
four  and  one-half  cents  to  five  cents  a  pound  or  better.  Texas  &  Pac. 
Ry.  Co.  v.  Donovan,  86  Texas,  378;  Texas  Ct.  Ry.  Co.  v.  Fisher,  18 
Texas  Civ.  App.,  79;  Missouri,  K.  &  T.  Ry.  Co.  v.  Cocreham,  10  Texas 
Civ.  App.,  167;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  27  S.  W.  Rep., 
186 ;  Houston  &  T.  C.  Ry.  Co.  v.  Williams,  31  S.  W.  Rep.,  556 ;  Gulf, 
C.  &  S.  F.  Ry.  Co.  v.  Wedel,  42  S.  W.  Rep.,  1030. 

The  trial  court  did  not  err  in  permitting  the  witness  Maher  to  testify 
that,  on  former  occasions,  he  had  made  the  trip  from  Sherman  to  St. 
Louis  with  shipments  of  cattle  for  appellee,  and  that  the  time  consumed 
in  these  trips  was  forty-eight  hours. 

The  trial  court  did  not  err  in  excluding  the  opinions  .and  conclusions 
of  the  conductors,  Gudici  and  Elkins,  that  the  shipment  of  appellee's 
cattle  was  not  unnecessarily  delayed,  and  that  there  were  no  unusual 
stops,  and  the  stops  were  not  unreasonable  or  unnecessary  on  their  runs; 
and,  if  there  was  any  error  in  so  ruling,  it  was  harmless.  Shelley  v. 
Citv  of  Austin,  74  Texas,  608 ;  Half  v.  Curtis,  68  Texas,  642 ;  St.  Louis 
&  d  Ry.  Co.  V.  Nelson,  49  S.  W.  Rep.,  710. 

If  there  was  any  error  in  the  trial  court's  charging  the  jury  that 
it  was  the  duty  of  appellant  to  transport  appellee's  cattle  from  Texar- 
kana  to  East  St.  Louis,  such  error  was  harmless,  since  it  was  shown  by 
the  undisputed  evidence  that  appellant  failed  to  transport  the  cattle  to 
St.  Louis,  Mo.,  in  time  for  said  cattle  to  be  placed  on  the  market  on 
Friday,  December  12,  1902,  and  this  was  the  gist  of  appellee's  cause  of 
action.  Hubby  v.  Stokes,  22  Texas,  217;  Houston  Co.  v.  Dwyer,  59 
Texas,  113;  Armstrong  v.  Lipscomb,  11  Texas,  654;  Hollingsworth  v. 
Holshousen,  17  Texas,  47;  Carter  v.  Fames,  44  Texas,  547. 

The  trial  court  did  not  err  in  instructing  the  jury  that,  as  to  the  cat- 
tle sold  in  Chicago,  appellee's  measure  of  damages  would  be  the  differ- 
ence between  the  price  they  were  sold  for  in  Chicago,  less  the  expense 
of  getting  them  from  East  St.  Louis  to  Chicago,  and  what  their  market 
price  would  have  been  in  East  St.  Louis  on  Friday,  December  12,  1902. 
1  Sutherland  on  Damages,  p.  148,  and  authorities  there  cited  in  note  1. 

Appellant,  by  its  negligence  in  failing  to  transport  appellee's  cattle 
with  reasonable  dispatch,  having  caused  said  cattle  to  reach  St.  Louis 
at  a  time  when  there  was  no  market  for  said  cattle  at  that  place  at  all, 
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is  responsible  for  the  loss^  and  has  no  right  to  complain  of  appellee's 
efforts  to  make  the  loss  as  small  as  possible  by  shipping  his  cattle  to 
Chicago,  appellant  having  failed  to  show  that  appellee  failed  to  exer- 
cise ordinary  prudence  and  diligence  in  so  doing.  1  Sutherland  on  Dam- 
ages, p.  148,  and  authorities  there  cited  in  note  1. 

It  is  not  a  fair  nor  reasonable  construction  of  the  trial  court's  charge 
to  claim  that  the  same  instructed  the  jury  to  find  against  appellant  the 
extra  expense  incurred  in  shipping  the  steers  from  East  St.  Louis  to 
Chicago,  even  though  they  should  find  that  appellant  was  not  at  fault 
in  the  transportation  of  the  cattle  from  Texarkana  to  St.  Louis;  but 
said  charge  instructed  the  jury  that,  even  if  they  should  believe  there 
was  a  delay  (unreasonable)  in  the  transportation  of  the  cattle  from 
Texarkana  to  St.  Louis,  still,  if  they  believed  that  appellee  realized  as 
much  in  Chicago  for  his  cattle  as  he  would  have  done  in  St.  Louis  if 
there  had  been  no  delay,  they  should  find  for  appellant  except  as  to  the 
extra  expense  of  shipping  them  on  to  Chicago. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  against  the 
railway  company  to  recover  damages  in  the  amount  of  $1,990,  alleged 
to  have  been  caused  to  a  shipment  of  cattle  delivered  to  appellant  at 
Texarkana  on  the  10th  day  of  December,  1902,  for  transportation  to  the 
City  of  St.  Louis,  and  to  the  stockyards  at  East  St.  Louis.  The  pAi- 
tion,  in  effect,  alleges  that  the  defendant  negligently  failed  to  transport 
the  cattle  with  reasonable  dispatch,  and,  as  a  result,  they  failed  to  ar- 
rive at  their  destination  in  time  for  sale  on  the  market  in  East  St. 
Louis  of  Friday,  December  12,  1902;  that,  had  the  cattle  been  trans- 
ported in  reasonable  time,  they  would  have  arrived  at  East  St.  Ix)uis  on 
the  morning  of  that  day,  and,  by  reason  of  the  negligence  in  failing  to 
transport  within  a  reasonable  time,  they  did  not  arrive  at  East  St.  Louis 
until  about  the  hour  of  10  o'cloqk  p.  m.  of  December  12,  and  after  the 
market  had  closed ;  that  the  market  on  Saturday,  the  day  following,  had 
materially  declined,  and  that  the  steers  could  not  be  sold  on  that  day, 
but  the  cows  embraced  in  the  shipment  were  sold  in  East  St.  Louis  on 
Saturday,  and  the  steers  were  shipped  by  the  appellee  to  Chicago,  where 
they  were  sold  on  Monday.  The  appellee's  claim  for  damages  is,  in  ef- 
fect, based  upon  the  difference  between  what  the  cows  sold  for  in  East 
St.  Louis  and  what  they  would  have  sold  for  if  they  had  arrived  there 
on  the  morning  of  the  12th,  and  for  the  difference  between  what  the 
steers  sold  for  in  Chicago  on  the  following  Monday,  and  what  they  would 
have  sold  for  in  the  market  at  East  St.  Louis  if  they  had  arrived  there 
in  time  for  the  market  of  the  12th,  and  for  extra  expense  for  feeding, 
and  extra  freight  bills  to  Chicago,  occasioned  by  the  delay  in  transpor- 
tation to  East  St.  Louis.  Verdict  and  judgment  were  in  appellee's 
favor  for  $800. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
admitting  in  evidence,  over  appellant's  objection,  quotations  from  the 
National  Livestock  Reporter,  showing  certain  sales  of  Texas  and  Indian 
Territorv  cattle  at  the  National  Stockvards  on  the  12th  dav  of  Decem- 
ber,  1902,  without  any  other  or  further  evidence  being  offered  to  show 
that  the  cattle  to  which  the  quotations  referred  were  the  eame  clasa  and 
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character  of  cattle  as  the  cattle  of  appellee.  There  i§  evidence  in  the 
record  to  the  effect  that  appellee's  stock  was  Texas  cattle  of  a  superior 
class  and  grade,  and  the  evidence  upon  this  subject  was  of  such  a  char- 
acter that  would  authorize  the  jury  to  conclude  that  appellee's  cattle  were 
worth  as  much  or  more  in  the  market  in  East  St.  Louis  on  the  12th  than 
the  cattle  described  in  the  National  Livestock  Beporter. 

On  another  trial,  a  part  of  the  objection  urged  to  the  admission  of 
the  evidence  of  the  witness  Sprecher,  as  complained  of  in  the  second  as- 
signment of  error,  will  not  again  arise.  The  extra  expense  to  the 
shipper,  by  reason  of  the  delay  caused  by  the  railway  company,  could  be 
recovered  upon  proof  that  the  amcunt  testified  to  was  reasonable,  and 
such  expense  was  proper  to  be  incurred. 

The  evidence  of  the  witness  Ecton,  as  complained  of  in  the  third  as- 
signment of  error,  was  admissible.  It  was  some  evidence  bearing  upon 
the  question  as  to  the  freight  charges  between  East  St.  Louis  and  Chi- 
cago. 

The  fifth  assignment  of  error  complains  of  the  action  of  the  court 
in  admitting  the  evidence  of  the  witness  Maher,  who  testified  as  to  the 
market  value  of  cattle  in  East  St.  Louis  on  December  12.  Maher  ob- 
tained his  information  as  to  the  value  of  the  cattle  from  reading  the 
Livestock  Beporter,  and  from  information  received  from  salesmen  of 
commission  houses,  who  claimed  to  have  been  familiar  with  the  market  on 
December  12.  The  objection  of  the  appellant  is  as  to  the  whole  of  this 
testimony.  That  portion  of  the  evidence  of  the  witness  that  is  based 
upon  the  information  obtained  from  the  Livestock  Beporter,  we  think, 
was  admissible,  but  the  information  that  he  obtained  from  persons  who 
claimed  to  be  familiar  with  the  market  was  hearsay;  and  upon  another 
trial,  in  view  of  this  ruling,  the  court  will  doubtless  not  again  admit 
such  evidence  (Bailway  Co.  v.  Maddox,  75  Texas,  300) ;  but  information 
he  obtained  from  reading  the  public  journal  known  as  the  Livestock 
Beporter,  which  claimed  to  give  the  market  prices  prevailing  upon  cer- 
tain dates  was  admissible.  This  question  has  been  so  often  before  this 
court  that  it  is  unnecessary  to  cite  authority  upon  it.  We  do  not  make 
the  objection  to  the  evidence  as  to  information  obtained  from  persons 
who  claim  to  have  been  familiar  with  the  market  price  grounds  for  re- 
versal, because  the  bill  of  exception  shows  that  appellant's  objection  was 
to  all  of  the  evidence  relating  to  the  market  value.  A  part  being  ad- 
missible, and  the  objection  being  to  the  whole,  the  bill  of  exceptions  did 
not  properly  present  the  question  in  such  a  way  as  to  require  us  to  hold 
that  the  admission  of  the  evidence  was  reversible  error. 

The  evidence  of  the  witness  Maher,  as  complained  of  in  the  sixth  as- 
signment of  error,  was  admissible.  The  time  of  the  run  made  upon  pre- 
vious occasions,  with  which  the  witness  Maher  was  familiar,  was  admis- 
sible, bearing  upon  the  question  as  to  what  would  constitute  a  reasonable 
time  to  transport  the  cattle  from  Texarkana  to  St.  Louis. 

The  tenth  assignment  of  error  complains  of  the  following  charge  of 
the  trial  court :  "As  to  the  cattle  sold  in  Chicago,  the  measure  of  dam- 
ages should  be  the  difference  between  the  price  they  were  sold  for  in 
Chicago,  less  the  expense  of  getting  them  from  East  St.  Ijoxus  to  Chi- 
cago, and  what  their  market  price  would  have  been  in  East  St.  Louis  on 
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Friday,  December  12,  1902."  As  the  case  will  be  reversed  on  other 
grounds,  we  do  not  make  the  objection  to  this  charge  reversible  error; 
but,  in  view  of  another  trial,  we  suggest  that  a  charge  upon  this  subject 
be  given  in  accordance  with  the  views  expressed  in  this  opinion.  The 
evidence  of  the  witness  who  testified  as  to  what  the  cattle  sold  for  in 
Chicago  tends  to  establish  the  fact  that  they  were  sold  for  their  market 
value.  This  being  true,  the  jury  were  possibly  not  misled  by  that  por- 
tion of  the  charge  quoted,  which  requires  them  to  find  the  diflFerence  be- 
tween the  price  they  were  sold  for  and  their  market  value  in  East  St. 
Ijouis.  If,  in  view  of  the  fact,  the  appellee  was  justified  in  carrying  his 
cattle  from  East  St.  Louis  to  the  Chicago  market  for  sale,  and  there 
selling  them,  the  measure  of  damages  would  be  the  difference  between 
the  market  price  of  these  cattle  in  Chicago  on  the  day  they  were  sold 
and  what  their  market  price  would  have  been  in  East  St.  Louis  on  Fri- 
day, December  12,  1902. 

The  fourth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  permitting  the  witness  Ecton,  over  appellant's  objection,  to  tes- 
tify as  to  the  difference  that  would  have  existed  in  the  weight  of  appel- 
lee's cattle  had  they  been  shipped  direct  from  Sherman,  Texas,  to  Chi- 
cago, Illinois,  and  the  weiglit  of  the  cattle  that  resulted  by  being  unrea- 
sonably delayed  in  transit  one  or  two  or  three  days.  The  witness  testi- 
fied that  if  the  cattle  had  been  transported  with  reasonable  dispatch  di- 
rect from  Sherman  to  Chicago,  and  had  not  been  delayed  one  or  two 
days  in  transit,  they  w^ould,  in  his  opinion,  have  weighed  thirty-five 
pounds  more  per  head  than  they  did  weigh  when  they  were  sold  in  Chi- 
cago on  December  15. 

We  are  of  the  opinion  that  this  testimony  was  not  admissible.*  It  in- 
volved a  condition  and  a  theory  that  was  foreign  to  the  case.  The  con- 
tract of  shipment  showed  that  the  cattle  were  shipped  from  Sherman, 
destined  to  East  St.  Louis,  and  the  liability  of  each  road  was  limited  to 
its  own  line.  The  contract  in  nowise  contemplated  a  shipment  to  Chi- 
cago, and  there  is  an  entire  lack  of  evidence  indicating  any  intention  of 
a  direct  shipment  from  Sherman  to  Chicago.  The  evidence  does  show  a 
delay  on  the  appellant's  road  between  Texarkana  and  the  city  of  St. 
Ix)uis,  Mo.;  but,  for  the  delays  that  occurred  from  this  latter  place  to 
the  city  of  Chicago,  the  appellant  could  in  nowise  be  held  responsible, 
except,  possibly,  for  the.  loss  in  weight,  if  any,  that  might  have  resulted 
from  the  detention  of  the  cattle  at  East  St.  Louis.  The  evidence  tends 
to  show  a  delay  in  transporting  the  cattle  from  the  end  of  appellant's 
line  at  the  city  of  St.  Louis  to  East  St.  Louis;  and  on  account  of  the 
condition  of  the  market  at  East  St.  Louis  the  cattle  were  held  there 
from  Friday  night  to  sometime  during  the  day  of  the  following  Sunday, 
and  were  then  caused  to  be  shipped  to  Chicago  by  the  appellee,  with  a 
view  of  obtaining  a  better  market  at  this  latter  place.  The  evidence  also 
tends  to  show  an  unreasonable  delay  in  the  transportation  between  East 
St.  Louis  and  the  city  of  Chicago.  Evidence  of  loss  in  weight  predicated 
upon  the  theory  that  the  appellant  would  be  responsible  for  a  failure  of 
direct  shipment  through  to  Chicago  is  not  permissible  in  view  of  the 
facts.  As  said  before,  there  was  no  contract  of  shipment  to  Chicago, 
and,  those  delays  that  occurred  after  the  cattle  left  the  appellant's 
road,  which  were  occasioned  by  the  negligence  of  some  other  road,  could 
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not  be  charged  to  the  appellant ;  and  if  there  was  negligence  in  this  re- 
spect, those  roads  should  be  held  responsible.  Whatever  loss  in  weight 
might  have  occurred  by  reason  of  detaining  the  cattle  in  East  St.  Louis^ 
if  it  was  attributable  to  the  negligence  of  the  appellant  in  its  failure  to 
transport  the  cattle  in  a  reasonable  time,  so  that  they  could  reach  the 
market  by  December  12,  might  be  chargeable  to  the  appellant. 

We  are  inclined  to  the  opinion  that  the  evidence  of  the  witnesses  Gui- 
dici  and  Elkins,  which  the  seventh  and  eighth  assignments  of  error 
complain  that  the  court  refused  to  admit,  was  admissible. 

The  ninth  assignment  of  error  complains  that  the  court,  in  its  charge, 
instructed  the  jury  that  it  was  the  duty  of  the  appellant  with  reasonable 
dispatch  to  transport  the  cattle  from  Texarkana  to  East  St.  Louis, 
Illinois.  As  said  before^  the  contract  of  shipment  limited  the  liability 
of  each  road  to  its  own  line;  and  the  evidence,  without  contradiction, 
shows  that  the  appellant's  road  terminated  at  the  city  of  St.  Louis,  Mo. 
Therefore,  we  think  this  charge  is  erroneous,  and  should  not  again  be 
repeated. 

The  appellee,  in  reply  to  this  assignment,  contends  that  this  charge 
was  harmless,  because  the  appellant  had  occasioned  such  an  unreason- 
able delay  on  its  own  line  as  prevented  the  cattle,  in  any  event,  from 
reaching  East  St.  Louis  for  the  market  for  which  they  were  intended; 
that  is,  December  12.  It  is  true  that  they  did  arrive  at  St.  Louis  and 
East  St.  I/)uis  too  late  for  the  market  of  that  day,  but  there  is  some  evi- 
dence in  the  record  tending  to  show  an  unreasonable  delay  between  St. 
Louis  and  East  St.  Louis,  for  which  the  terminal  lines  between  those 
two  points  might  be  held  responsible,  and  with  which  roads  the  appellant 
is  in  nowise  connected,  except  merely  as  a  connecting  carrier.  While  the 
delay  between  these  two  points  was  not  the  cause  of  the  appellant's  los- 
ing the  benefit  of  the  market  of  the  12th,  still  the  jury  may  have  con- 
sidered it  for  some  purpose,  as  tending  to  show  that  the  cattle,  being 
confined  and  kept  in  the  cars  after  their  arrival  at  St.  Louis,  might 
have  had  some  effect  in  decreasing  their  weight  and  affecting  their 
value.  Therefore,  we  can  not  say  that  the  jury  were  not  influenced  by 
the  charge  upon  this  subject. 

The  eleventh  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  giving  the  charge  set  out  under  the  tenth  assignment  of  error, 
which  is  quoted  in  this  opinion,  for  the  reason  that,  as  the  cattle  of  ap- 
pellee were  transported  from  East  St.  Ix)uis  to  Chicago  by  another  line 
of  railway,  and  there  being  evidence  tending  to  show  an  unreasonable  de- 
lay on  that  road,  that  the  appellant  could  not  be  charged  with  the  dam- 
ages resulting  from  such  delay. 

The  thirteenth  assignment  of  error  complains  of  the  action  of  the 
trial  court  in  giving  the  following  charge :  "If  you  find  that  defendant 
did  exercise  ordinary  care  in  the  shipment  of  the  cattle  from  Texarkana 
to  East  St.  Louis  to  avoid  unreasonable  delay;  or  if  you  find  that  plain- 
tiff sold  his  cattle  for  as  much  as  he  would  have  sold  them  if  there  had 
been  no  delay,  if  you  find  there  was  a  delay,  you  will  find  for  the  de- 
fendant, except  as  to  the  extra  expense  incurred  by  plaintiff  in  shipping 
the  twelve  carload  of  steers  from  East  St.  Ix>uis  to  Chicago.'' 

The  objection  urged  in  the  assignment  to  this  charge  is  that  it  permits 
the  jury  to  find  the  extra  expense  incurred  by  plaintiff  in  shipping  the 
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cattle  from  East  St.  Louis  to  Chicago,  although  the  appellant  exer- 
cised ordinary  care  to  avoid  an  unreasonable  delay  in  the  transportation 
f rom  •  Texarkana  to  East  St.  Louis.  These  two  assignments  of  error 
will  be  considered  together.  First  noticing  the  last  assignment,  we  are 
clearly  of  the  opinion  that  the  charge  is  incorrect.  Of  course,  the  ap- 
pellant can  only  be  held  liable  upon  the  theory  that  there  was  an  unrea- 
sonable delay  in  the  transportation  of  the  cattle  from  Texarkana  to  the 
end  of  its  line;  and  if  there  was  no  unreasonable  delay,  under  no  cir- 
cumstances could  it  be  held  responsible  for  any  act  of  the  plaintiff  in 
shipping  the  cattle  from  East  St.  Louis  to  Chicago,  and  for  any  expense 
incurred  by  plaintiff  in  such  shipment.  The  charge,  as  quoted,  infer- 
entially  instructs  the  jury  that,  although  there  may  have  been  no  unrea- 
sonable delay  upon  the  part  of  the  appellant,  it  might  be  held  respon- 
sible for  the  expense  incurred  in  the  shipment  to  Chicago.  This  is 
clearly  the  inference  to  be  drawn  from  the  latter  part  of  the  charge; 
consequently,  it  was  erroneous  to  give  it. 

Now,  in  disposing  of  the  eleventh  assignment,  we  will  indulge  in  some 
general  remarks  that  might  be  pertinent  as  a  guide  to  the  court  upon 
another  trial.  As  we  have  said  before,  whatever  unreasonable  delay 
might  have  occurred  on  the  railway  transporting  the  cattle  from  East 
St.  Louis  to  Chicago,  the  appellant  could  not  be  held  responsible,  but 
the  cause  of  action  would  be  against  the  road  that  was  guilty  of  the  de- 
lay. But  the  question  arises  in  this  case,  and  will  doubtless  arise  upon 
another  trial,  as  to  how  far,  and  to  what  extent,  the  appellant  might  be 
held  responsible  for  the  conduct  of  the  plaintiff  in  shipping  the  cattle 
from  East  St.  Louis  to  Chicago,  and  what  damages  might  be  charged 
against  the  appellant,  growing  out  of  that  fact.  If  the  delay  of  the  ap- 
pellant on  its  own  line  caused  the  plaintiff  to  lose  the  benefit  of  the 
market  on  the  12th  at  East  St.  Louis,  and  there  would  be  no  market  for 
the  steers  at  East  St.  Louis  until  the  following  Monday,  and  that  that 
market  would  be  overstocked,  and  the  circumstances  were  such  that  the 
plaintiff,  as  a  man  of  ordinary  prudence,  had  the  right  to  believe  that, 
in  order  to  prevent  additional  loss,  he  could  get  more  in  the  Chicago 
market  for  his  cattle  than  he  could  at  East  St.  Louis  on  Monday,  or 
could  get  as  much  in  Chicago  on  Monday  with  the  additional  expense 
added,  as  he  could  have  got  in  East  St.  Louis  if  the  cattle  had  arrived 
there  for  the  market  of  the  12th,  then  he  would  be  justified  in  taking 
chances  on  the  Chicago  market  and  shipping  his  cattle-there  for  sale  on 
Monday.  (Fort  Worth  &  D.  C.  Ry.  v.  Daggett,  87  Texas,  323.)  And 
if,  in  view  of  the  facts,  he  was  justified  in  adopting  this  course,  the  ap- 
pellant would  be  in  no  position  to  complain,  because  the  reasonable  ef- 
forts of  the  plaintiff,  acting  under  the  circumstances  as  a  man  of  ordi- 
nary prudence  would  be  expected  to  act  in  order  to  prevent  loss,  would 
result  in  lessening  the  damages  for  which  the  appellant  might  be  held 
responsible.  If  the  unreasonable  delay  of  the  appellant  forced  the  plain- 
tiff into  this  situation,  and  to  a  resort  to  these  means  to  protect  himself 
against  loss,  the  appellant  should  be  held  responsible  for  the  extra  ex- 
pense incurred  by  plaintiff  in  transporting  his  cattle  from  East  St. 
Louis  to  Chicago,  except  as  to  such  extra  expense  as  might  have  been  oc- 
casioned by  the  negligence  of  the  other  railway  lines  engaged  in  such 
transportation;  and  such  expense  would  include  additional  charges  that 
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the  plaintiff  was  required  to  pay^  and  such  additional  charges  for  feed- 
ing the  cattle,  unless  the  necessity  for  feeding  was  occasioned  hy  the  un- 
reasonable delay  of  the  other  roads.  U  it  be  found  that  the  appellant  un- 
reasonably delayed  the  transportation  of  plaintiff's  cattle,  so  as  to  cause 
him  to  lose  the  benefit  of  the  market  at  East  St.  Louis  on  the  12th,  and 
the  plaintiff  thereafter  incurred  additional  expense  at  East  St.  Louis  in 
holding  the  cattle  over  at  that  place  up  to  the  time  that  they  were  started 
in  their  shipment  to  Chicago,  these  amounts  would  also  be  chargeable  to 
the  appellant,  on  the  ground  that,  if  the  cattle  had  been  promptly  de- 
livered on  the  morning  of  the  12th,  they  could  have  been  sold  in  the 
market  at  East  St.  Louis  on  that  day,  and,  of  course,  the  plaintiff  there- 
after would  have  been  relieved  of  any  additional  charges  for  feeding,  etc. 

The  two  remaining  assignments  complain  of  the  insufficiency  of  the 
evidence  to  support  the  verdict  and  judgment.  These  assignments  are 
overruled. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Paul  M.  Lewis  et  al.  v.  B.  L.  Brown. 

Decided  April  19,  1906. 

1. — ^Eftoppel — Reliance  and  Action  upon  Kepresentation  Kecetiary. 

To  create  an  estoppel  by  representations  made  it  is  essential  not  only  that 
the  representations  be  believed  and  relied  on,  but  they  must  induce  action  on 
the  part  of  the  one  claiming  the  benefit  of  the  estoppel,  and  he  must  have 
been  led  thereby  to  change  his  position  for  the  worse. 


8. — Same— Agent — ^Anthority  to  be  Shown. 

Where  the  representations,  as  to  the  ownership  of  land,  relied  on  to  create 
an  estoppel  against  the  owner,  were  made  by  an  alleged  agent,  it  must  be 
shown  that  he  was  acting  for  the  owner  and  had  authority  to  bind  him  by  the 
representations. 


8. — Same — ^Fact  Case— Boundary. 

*  Evidence  considered  and  held  not  to  show  that  a  purchase  of  850  acres 
of  land  was  induced  by  representations  as  to  a  certain  70  acres  being  part 
of  the  survey  and  included  in  the  purchase,  and  not  to  sustain  a  plea  of 
estoppel,  nor  to  raise  the  issue  of  boundary. 


4. — ^Tretpau  to  Try  Title — ^Estoppel — ^Title  Held  in  Tmit. 

One  who  holds  the  legal  title  to  land  by  a  deed  which  is  in  reality  a  con- 
veyance to  him  in  trust  for  another,  may  maintain  an  action  of  trespass  to 
try  title  to  recover  the  land,  and  grounds  given  for  the  failure  of  proof  to 
establish  an  adverse  title  by  estoppel  would  apply  with  the  same  force  whether 
plaintiff  held  the  land  in  his  own  right  or  in  trust. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
Nelson  Phillips,  special  judge. 

H.  J.  Cureton  and  C.  M.  Cureion,  for  appellants. — 1.  Where  the 
vendor  or  his  agent  actually  points  out  land  to  be  embraced  in  the  deed 
and  to  be  conveyed,  he  is  estopped  from  claiming  title  to  the  land  so 
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pointed  out  as  against  his  vendee.  Meade  v.  Wearing,  35  S.  W.  Rep., 
308;  Meade  v.  Jones,  35  S.  W.  Rep.,  310;  Meade  v.  Boone,  35  S.  W. 
Rep.,  487 ;  Chestnut  v.  Chism,  48  S.  W.  Rep.,  553 ;  Nichols-Stewart  v. 
Crosby,  29  S.  W.  Rep.,  381 ;  Colonial  &  U.  S.  Mtg.  Co.  v.  Tubbs,  45  S. 
W.  Rep.,  622 ;  Windus  v.  James,  19  S.  W.  Rep.,  873 ;  Guest  v.  Guest,  12 
S.  W.  Rep.,  831 ;  Myer  v.  Ramsey,  46  Texas,  374 ;  Henry  v.  Thomas,  74 
S.  W.  Rep.,  599;  11  Am.  &  Eng.  Ency.  Law  (2d  ed.),  422,  429;  Kirk  v. 
Hamilton,  102  U.  S.,  68-79;  Lynch  v.  Mer.  Trust  Co.,  18  Fed.  Rep., 
486;  Baupland  v.  McKeen,  70  Am.  Dec,  116. 

2.  Wliere  a  landowner  marks  the  boundaries  of  his  land  and  adjoin-  • 
ing  landow^ners  buy  with  reference  to  the  same,  such  landowner  is  estop- 
ped to  deny  that  the  boundaries  so  marked  by  him  are  true.  Anderson 
v.  Jackson,  13  S.  W.  Rep.,  30;  New  York  &  Texas  L.  Co.  v.  Gardner, 
32  S.  W.  Rep.,  786 ;  Welder  v.  Hunt,  34  Texas,  45 ;  Holland  v.  Thomp- 
son, 35  S.  W.  Rep.,  20. 

Geo,  P.  Robertson,  for  appellee. — The  court  did  not  err  in  giving  the 
jury  a  peremptory  instruction  to  find  for  the  plaintiff,  because  the  un- 
controverted  evidence  shows  title  in  plaintiff,  and  that  no  grounds  for 
estoppel  existed.  Soape  v.  Doss,  18  Texas  Civ.  App.,  649;  Waggoner  v. 
Dodson,.  73  S.  W.  Rep.,  517 ;  Smith  v.  Bunch,  73  S.  W.  Rep.,  559. 

FLY,  Associate  Justice. — This  is  a  suit  in  the  form  of  trespass  to 
try  title  instituted  by  appellee  against  Paul  M.  Lewis,  J.  F.  Early  and 
Jesse  Anderson,  the  land  being  seventy  acres  out  of  the  W.  T.  Charles 
survey.  Appellants  answered  by  pleas  of  not  guilty  and  limitation  of 
three,  five  and  ten  years.  A  trial  by  jury  was  had,  and  a  verdict  for 
appellee  was  instructed  by  the  court. 

The  uncontroverted  evidence  disclosed  that  the  land  in  controversy 
was  a  part  of  the  W.  T.  Charles  survey,  and  that  the  record  title  to  it 
was  in  appellee.  In  May,  1899,  J.  M.  Webster  bought  850  acres  of  land 
out  of  the  west  half  of  the  Reaville  survey,  which  lies  immediately  north 
of  the  Charles  survey,  from  the  Scottish  American  Mortgage  Company. 
The  land  was  sold  by  metes  and  bounds,  the  beginning  point  being  the 
northeast  comer  of  the  Morton  survey,  which  lies  directly  west  of  the 
Reaville  survey.  The  following  plat  shows  the  location  of  the  land  in 
controversy,  being  that  marked  "70a,*'  and  included  within  the  letters 
A,  B,  C  andD: 
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The  evidence  shows^  beyond  doubt,  as  above  stated,  that  the  land  in 
controversy  is  a  part  of  the  Charles  survey.  It  is  the  contention  of  ap- 
pellants that  appellee  is  estopped  from  asserting  a  claim  to  the  land  by 
his  voluntary  act,  through  his  agent  Slaughter,  in  representing  that  the 
land  was  the  property  of  the  mortgage  company  and  included  in  the 
tract  of  850  acres  bought  by  Webster  from  the  mortgage  company.  It 
is  disclosed  by  the  facts  that  Slaughter,  who  was  the  land  inspector  of 
Brown  Brothers,  a  firm  of  which  appellee  was  a  member,  pointed  out 
the  land  to  Webster  that  was  to  be  sold  to  him  by  the  mortgage  com- 
pany, and  pointed  out  the  70  acres  in  controversy,  and  represented  it 
to  be  a  part  of  the  land. 
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There  is  authority  for  the  proposition  that  if  the  true  owner  of  prop- 
erty, which  is  in  the  actual  possession  of  another,  represents  that  the 
property  belongs  to  that  other  person,  and  such  person  to  whom  the 
representation  is  made  is  thereby  induced  to  purchase  the  property  from 
the  person  in  possession  thereof,  he  will  be  protected  from  any  injury 
that  might  result,  and  the  party  making  the  representation  will  be  estop- 
ped from  claiming  the  property.  (Bigelow  on  Estoppel,  p.  560;  Nichols 
V.  Crosby,  87  Texas,  443;  Burleson  v.  Burleson,  28  Texas,  383.)  In 
order  to  apply  that  rule  in  this  case,  it  must  appear  that  Slaughter  was 
acting  for  appellee,  and  had  the  authority  to  bind  him  in  representations 
as  to  the  ownership  of  the  land  in  controversy.  While  it  does  not  ap- 
pear from  the  record  in  this  case  that  Slaughter  had  any  such  authority, 
or  that  his  representations  could  have  bound  anyone  but  the  mortgage 
company  for  whom  he  was  acting,  still,  if  it  be  conceded  that  he  had 
such  authority,  the  evidence  fails  to  make  out  a  case  of  estoppel. 

In  order  to  create  an  estoppel,  it  is  absolutely  essential  not  only  that 
the  representations  should  have  been  believed  and  relied  upon,  but  they 
must  have  induced  action  upon  the  part  of  the  person  claiming  the  bene- 
fit of  the  estoppel.  Not  only  must  the  representation  have  been  the  cause 
inducing  action  on  the  part  of  the  person  pleading  estoppel,  but  he  must 
have  been  led  thereby  to  change  his  position  for  the  worse.  As  said  in 
the  case  of  Scoby  v.  Sweat  (28  Texas,  713),  and  reiterated  in  Master- 
son  V.  Little  (75  Texas,  682) :  *^No  estoppel  can  arise  without  proof  of 
wrong  on  one  side  and  injury  suffered  or  apprehended  on  the  other,  nor 
unless  the  injury  be  so  clearly  connected  with  the  wrong  that  it  might 
and  ought  to  have  been  foreseen  by  the  guilty  party.  When  no  iiijury  re- 
sults from  a  misrepresentation,  its  decision  belongs  to  the  forum  of 
morals,  and  not  to  the  judicial  tribunals.*^  Webster  was  not  shown  to 
have  purchased  the  land  from  the  mortgage  company  because  of  the 
representations  of  Slaughter,  but,  on  the  other  hand,  it  is  a  clear  infer- 
ence, from  the  facts,  that  the  purchase  would  have  been  made  if  the 
70  acres  had  not  been  represented  to  be  a  part  of  the  tract  of  land.  The 
soil  and  location  of  the  70  acres  were  not  shown  to  be  of  any  particular 
value,  or  to  be  more  desirable  than  that  of  any  other  parts  of  the  tract. 
It  is  true,  Webster  swore  that  Slaughter  told  him  that  the  land  could 
be  easily  put  in  cultivation,  but  not  more  easily  than  any  other  part  of 
the  tract.  There  was  nothing  shown  in  connection  with  it  that  could 
have  turned  a  decision  in  favor  of  the  purchase  of  the  tract. 

The  evidence  also  fails  to  show  that  the  representations  caused  any 
injury  to  Webster.  He  contracted  for  850  acres  of  the  Eeaville  survey 
at  $1.50  per  acre,  and  he  got  850  acres  out  of  that  survey.  He  made  no 
valuable  improvements  on  the  land,  the  only  proof  on  that  score  being 
that  a  small  part  of  it  had  been  put  in  cultivation  and  some  brush  cut 
on  it.  No  injury  having  resulted,  estoppel  was  not  created  by  the  repre- 
sentations of  Slaughter. 

Had  there  been  an  agreement  between  appellee  and  Webster  as  to  the 
boundary  line  between  their  land  there  might  be  some  basis  for  the 
contention  that  the  question  of  boundary  had  been  settled.  There  was 
no  such  agreement.  An  adjustment  of  boundaries  between  appellee  and 
Webster  was  never  attempted.  It  would  be  a  palpable  absurdity  to  apply 
the  rules  as  to  agreed  boundaries  to  a  case  with  the  facts  like  this,    Ap- 
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pellants  are  not  seeking  an  adjustment  of  boundaries  between  their  land 
and  that  of  appellee,  but  they  are  seeking  to  hold  the  whole  of  the  land 
belonging  to  appellee.  It  would  be  a  singular  agreement  of  boundary 
between  two  tracts  that  gave  both  tracts  to  one  of  the  parties  to  the 
agreeipent.  There  is  no  foundation  for  title  in  appellants  unless  it  be 
by  estoppel,  and,  failing  to  show  estoppel,  a  verdict  for  appellee  was 
properly  instructed. 

Two  witnesses  positively  identified  the  point  marked  *T)"  on  the  plat 
as  being  the  southwest  corner  of  the  Beaville  and  the  northwest  corner 
of  the  Charles  survey,  and  testified  that  the  line  running  from  that  point 
to  the  one  marked  "F"  was  clearly  marked.  N.  R.  Morgan,  a  witness 
for  appellants,  did  not  contradict  the  statement  of  the  two  witnesses, 
who  were  surveyors.  He  swore:  "I  found  a  marked  line  located  north 
60  east  over  there  (indicating  D,  C  and  F).  I  surveyed  that  line  my- 
self. I  found  a  live  oak  there  at  D,  but  couldn't  find  any  mark  on  it. 
This  tree,  I  suppose,  was  as  large  as  a  water  bucket."  The  witness  fur- 
ther stated:  "I  satisfied  myself  as  to  the  line  between  the  Reaville  and 
the  Williams.  I  went  up  the  east  line  to  the  branch  to  see  if  the  Bea- 
ville was  short.  I  found  from  the  branch,  coming  south,  that  there  was 
an  excess,  and,  if  extended  on  down,  it  would  be  a  considerable  excess. 
I  found  also  that  that  would  make  the  Williams  proportionately  short. 
The  northwest  comer  of  the  Williams  and  the  northeast  corner  of  the 
Charles  are  called  to  be  one  and  the  same  comer."  The  witness  then 
stated  that  he  had  represented  owners  of  the  Williams  survey  in  an  agree- 
ment with  Anderson  as  to  the  boundary  line  between  that  survey  and  the 
Beaville  survey,  and  they  had  fixed  the  line  at  the  place  claimed  to  be 
correct  by  appellee.  The  witness  said :  "I  was  representing  the  owners 
of  the  Williams  survey  up  there  at  that  time.  Bunning  from  this  cor- 
ner across  this  way  (indicating  from  D  to  F),  I  found  signs  of  a  marked 
line  there.  I  don't  remember  whether  it  was  at  the  time,  or  before  the 
final  judgment,  Anderson  and  I  came  to  an  agreement  about  that  line. 
He  agreed,  as  between  him  and  Boach  and  Linstead,  to  adopt  that 
marked  line;  he  insisted  all  the  time  that  he  bought  that,  but  that  the 
line  was  up  there,  and  that  he  did  not  have  it  by  limitation."  That  evi- 
dence did  not,  as  claimed  by  appellants,  raise  any  issue  as  to  the  loca- 
tion of  the  boundary  line  between  the  Charles  and  Beaville  surveys.  The 
Charles  was  the  older  survey. 

Even  if  the  deed  to  appellee  by  Brooks,  through  which  he  claims  the 
land,  was  in  reality  a  conveyance  to  him  in  tmst  for  the  mortgage  com- 
pany, the  suit  of  appellee  would  not  be  defeated.  He  could  maintain  the 
suit  in  his  own  name,  although  he  may  be  holding  the  land  for  the 
mortgage  company.  The  grounds  given  for  the  failure  of  the  proof  to 
establish  a  title  by  estoppel  would  apply  with  the  same  force,  whether 
appellee  held  the  land  in  his  own  right  or  in  trust  for  the  mortgage 
company. 

Appellants  claim  that  "the  superiority  of  the  particular  strip  in  con- 
troversy here  over  the  remainder  of  the  pasture,  for  its  tillable  utility, 
was  pointed  out  to  Webster  by  Slaughter,  and  was  one  of  the  inducing 
causes  of  the  sale,  and  for  which  he  paid  his  consideration."  There  is 
nothing  in  the  record  to  sustain  that  claim.  Slaughter  did  not  mention 
the  superiority  of  the  70  acres  of  land  over  the  rest  of  the  land,  and  there 
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is  nothing  to  indicate  that  the  70  acres  of  land  had  any  influence  in  de- 
termining Webster  to  buy  the  land.  Neither  does  the  evidence  show  that 
Webster  cleared  up  the  whole  of  the  70  acres,  but  only  a  part  in  one 
comer.    He  put  no  improvements  on  the  land. 

We  conclude  that  the  judgment  should  be  aflSrmed. 

Affi^mted. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Company  v.  J.  C.  Prude  bt  al. 

Decided  April  19,  1906. 

1. — ^Trlal — Coiuiel  Asking  Improper  Questloii. 

Where  counsel  asked  an  improper  question  of  a  second  witness  after  the 
same  question  had  already  been  excluded  by  the  court,  and  the  court,  upon 
request,  instructed  the  jury  not  to  consider  the  question,  and  the  record  did 
not  indicate  that  the  question  influenced  the  veraict,  the  action  of  the  court 
in  permitting  the  question  to  be  asked  was  not  reversible  error. 

8. — Setting  Fires  from  Engine — ^Burning  Grass — Charge. 

In  an  action  for  damages  resulting  from  the  burning  of  grass  by  fire  set 
from  an  engine,  a  charge  following  the  language  of  other  approved  eharges  in 
such  cases  is  held  not  to  be  on  the  weight  of  evidence. 

3. — Same — ^Xeasnre  of  Damages. 

The  measure  of  damages  for  the  destruction  of  grass  is  its  reasonable 
market  value  at  the  time  of  its  destruction,  and  if  it  had  no  market  value, 
then  its  value  in  view  of  the  use  to  which  it  was  to  be  put  would  be  the  test. 

4. — Same — ^Harmless  Error  in  Charge. 

Where  the  evidence  showed  a  market  value,  error  in  the  charge  in  also 
submitting  the  other  test  of  value  was  harmless  where  the  verdict  showed  that 
the  jury  found  in  terms  for  the  market  value  as  shown  by  the  evidence. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before 
Hon.  Jas.  L.  Sheppard. 

T.  «7.  Freeman  and  J.  M.  Wagstajf,  for  appellant. 

W.  B,  Crockett  and  Cowan  &  Bumey,  for  appellees. 

FLY,  Associate  Justice. — J.  C.  Prude  and  M.  Zellner  each  insti- 
tuted a  suit  against  appellant  to  recover  damages  for  the  destruction  of 
grass  and  injury  to  land.  The  evidence  being  the  same  in  both  cases, 
they  were  consolidated  by  agreement.  The  jury  returned  a  verdict  in 
favor  of  Prude  for  $1,751.43,  and  in  favor  of  Zellner  for  $1,157.86,  and 
from  a  judgment  for  those  amounts  this  appeal  has  been  perfected. 

The  evidence  satisfactorily  showed  that  the  grass  of  appellees  was  de- 
stroyed by  fire  that  was  emitted  from  a  locomotive  belonging  to  appel- 
lant, and  that  appellees  were  damaged  thereby  in  the  sums  found  by  the 
jury.  There  was  evidence  from  which  the  jury  might  draw  the  rea- 
sonable inference  that  the  engine  was  old  and  defective,  and  that  the 
fire  originated  on  that  account.  These  conclusions  of  fact  dispose  of  the 
first  assignment  of  error,  which  attacks  the  suflSciency  of  the  evidence 
to  support  the  verdict. 
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The  second  assignment  claims  error  in  the  action  of  the  court  in  per- 
mitting counsel  for  appellees  to  propound  a  certain  question  to  two  wit- 
nesses. The  bill  of  exceptions  shows  that  the  question  was  asked  of  two 
witnesses,  and  in  each  instance  objections  to  it  were  sustained  by  the 
court,  and  the  jury,  on  request  of  appellant,  was  instructed  that  the 
question  should  not  be  considered.  The  question  was  as  to  what  a  wit- 
ness had  testified  on  a  former  trial  of  the  cause,  such  witness  not  hav- 
ing testified  on  the  trial  from  the  result  of  which  this  appeal  was  taken. 
The  question  was  improper,  and  it  was  reprehensible  in  counsel  to  repeat 
it  after  it  had  been  once  excluded  by  the  court,  but  there  is  nothing  in 
the  record  to  indicate  that  it  influenced  the  verdict  of  the  jury. 

The  court  charged  the  jury  as  follows :  "If  you  believe  from  the  evi- 
dence in  this  case  that  sparks  and  cinders  (of  fire)  escaped  from  the  de- 
fendant's locomotive  engine  and  set  fire  to  plaintiffs'  grass,  and  that 
said  fire  communicated  with  plaintiffs'  mesquite  timber,  turf  and  sod 
on  plaintiffs'  land,  and  destroyed  said  grass,  and  injured  said  mesquite 
timber,  turf  and  sod,  then  such  facts  constitute  a  prima  facie  case  of 
negligence  on  the  part  of  defendant,  and,  in  the  absence  of  rebutting 
evidence  sufficient  to  overcome  said  prima  facie  case,  will  render  the  de- 
fendant liable  for  the  injury  (if  any)  occasioned  thereby. 

"If  you  believe  from  the  evidence  that  sparks  of  fire  escaped  from  de- 
fendant's locomotive  engine  and  set  the  fire  that  caused  plaintiffs'  grass 
and  timber  to  be  destroyed,  and  their  turf  and  sod  injured,  but  should 
believe  from  the  evidence  that  the  defendant  did  use  ordinary  care  in 
providing  its  locomotive  engine,  from  which  the  sparks  may  have  es- 
caped, with  the  best  improved  spark  arresters  in  general  use,  and  that 
the  agents  and  employes  of  defendant  in  charge  of  said  locomotive  en- 
gine used  ordinary  care  in  operating  and  handling  said  engine  to  pre- 
vent sparks  of  fire  from  escaping  therefrom,  then  you  are  instructed 
that  the  prima  facie  case  made  out  by  proof  of  sparks  and  fire  result- 
ing therefrom  (if  made  out)  is  rebutted,  and,  if  you  so  believe,  you  will 
find  for  the  defendant. 

"But  if  you  believe  from  the  evidence  that  the  defendant  failed  to 
use  ordinary  care  to  provide  its  locomotive  engine,  from  which  the  sparks 
may  have  escaped  that  caused  the  fire  (if  it  was  so  caused),  with  the 
best  approved  spark  arresters  in  general  use,  or  that  the  agents  and  em- 
ployes of  defendant  engaged  in  operating  and  handling  said  locomotive 
engine  failed  to  use  ordinary  care  to  prevent  the  escape  of  sparks,  then 
you  are  instructed  that  the  prima  facie  case  made  out,  if  made  out.  by 
proof  of  sparks  escaping  and  causing  the  fire,  has  not  been  rebutted,  and 
if  you  so  find  you  will  find  for  the  plaintiffs." 

The  charges  are  attacked  on  the  ground  that  they  are  upon  the  weight 
of  the  evidence.  Similar  charges  have  often  been  approved  by  the  Ap- 
pellate Courts  of  Texas.  (Eailwav  v.  Johnson,  92  Texas,  691;  Bailwav 
V.  Chittim,  Texas  Civ.  App.,  71  S.'  W.  Bep.,  294.) 

The  court  instructed  the  jury  that  the  measure  of  damages,  under  the 
facts  of  this  case,  was  the  market  value  of  the  grass,  if  it  had  any,  at 
the  time  of  its  destruction,  and  if  it  had  no  market  value,  then  the  rea- 
sonable value  of  the  grass  at  the  time  and  place  of  its  destruction  would 
be  the  measure  of  damages.  The  charge  was  correct.  In  the  Railway- 
Vol.  XXXIX.  Civil— 10. 
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Chittim  case  above  cited  this  court  said:  "The  measure  of  damages  for 
the  destruction  of  grass  is  its  reasonable  market  value  at  the  time  of  its 
destruction.  (Railway  v.  Wallace,  74  Texas,  58,  12  S.  W.  Rep.,  227; 
Broussard  v.  Railway,  «S0  Texas,  329,  16  S.  W.  Rep.,  30;  Railway  v. 
Goode,  7  Texas  Civ.  App.,  245,  26  S.  W.  Rep.,  441.)  If  the  grass  had 
no  market  value,  its  value  in  view  of  the  use  to  which  it  was  to  be  put 
would  be  the  test,  and  liberality  would  necessarily  be  shown  in  making 
proof  of  the  value,  and  the  opinion  of  men  qualified  by  experience  to 
speak  of  such  matters  would  be  admissible.  (Railroad  Co.  v.  Rheiner, 
Texas  Civ.  App.,  25  S.  W.  Rep.,  971.)" 

It  is  contended  by  appellant  that  the.  market  value  of  the  grass  was 
shown  by  the  evidence,  and  that  it  was  error  to  submit  any  measure  of 
damages  except  the  market  value.  That  may  be  true,  but,  if  so,  it  was 
an  abstract  error  that  could  not  have  injured  appellant,  because  the  jury 
found  in  terms  for  the  market  value  of  the  grass  as  shown  by  the  proof. 
The  jury  was  not  misled  by  the  other  measure  of  damages  given  them  in 
charge. 

The  measure  of  damages  in  this  case,  the  turf  being  injured,  was  the 
difference  in  value  of  the  land  immediately  before  and  immediately  after 
the  fire,  not  taking  into  consideration  the  value  of  the  grass  and  the 
market  value  of  the  grass,  if  ascertainable,  and  if  not,  its  value  for  hay 
or  other  purposes.  (Railway  v.  Chittim,  above  cited.)  That  measure 
of  damages  was  given  in  charge  to  the  jury  by  the  trial  judge. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  A  McCuTciiEX  v.  E.  B.  Gorsline. 

Decided  April  19,  1905. 

1. — DanfiTcroni  Premises — Negligence — Trespassing  Animals. 

Where  a  horse  running  at  large  in  violation  of  a  city  ordinance  fell  into 
an  open  well  on  defendant's  un inclosed  lot.  defendant  could  be  held  liable  for 
the  injury  only  on  the  ground  of  gross  negligence. 

2. — Same — Gross  Negligence  not  Shown. 

It  was  not  sufficient  in  this  case  to  charge  defendant  with  gross  negli- 
gence that  he  permitted  the  well  to  remain  open  and  said  that  he»  and  not  the 
city,  would  be  liable  for  damages  caused  thereby,  since  it  was  not  reasonably 
to  be  expected  that  animals  forbidden  by  law  to  run  at  large  would  trespass 
on  the  lot  and  fall  into  the  well. 

Appeal  from  the  County  Court  of  Wichita.  Tried  below  before  Hon. 
W.  P.  Skeen. 

Huff,  Barwise  &  Huff,  for  appellant,  cited:  Bailwav  Co.  v.  Russell, 
43  S.  W.  Rep.,  576 ;  Railway  Co.  v.  Cooke,  64  Texas,  157 ;  Railway  Co. 
V.  Dooley,  80  S.  W.  Rep.,  566 ;  Railway  Co.  v.  Dobbins,  40  S.  W.  Rep., 
861 ;  Railway  Co.  v.  Evans,  37  S.  W.  Rep.,  93 ;  Railway  Co.  v.  Dunham, 
68  Texas,  234;  City  of  Paris  v.  Hale,  35  S.  W.  Rep.,  333;  Galveston 
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Land  &  Imp.  Co.  v.  Pracker,  22  S.  W.  Rep.,  831;  Frazier  v.  Bedford,  66 
S.  W.  Rep.,  573;  Moran  v.  Pullman  Palace  Car  Co.,  33  L.  R.  A.,  755; 
Barney  v.  Hannibal,  26  L.  R.  A.,  847;  Railway  Co.  v.  Shiflet,  11  Texas 
Ct.  Rep.,  488;  Railway  Co.  v.  Lawler,  3  Willson  Civ.  Cas.,  38. 

L.  H.  Mathis,  for  appellee. — 1.  The  owner  of  an  animal  running  at 
large,  in  violation  of  an  ordinance  prohibiting  its  being  at  large,  can 
nevertheless  recover  its  value  from  one  whose  gross  negligence  caused  its 
death.  Railway  Co.  v.  Cocke,  64  Texas,  157;  Railway  Co.  v.  Dooley,  80 
S.  W.  Rep.,  560;  Railway  Co.  v.  Lawler,  3  Willson's  Civ.  Cases,  p.  38; 
Railway  Co.  v.  Dunham,  4  S.  W.  Rep.,  472;  Caulkins  v.  Matthews,  5 
Kan.,  191 ;  Malloy  v.  Savings  Society,  21  Pac.  Rep.,  525. 

JAMES,  Chief  Justice. — The  material  facts  of  this  case,  briefly 
stated,  are:  McCutchen  had  for  some  years  owned  an  unfenced  vacant 
lot  in  the  city  of  Wichita  Falls  upon  which  there  was  an  old  open  well  of 
considerable  depth.  Near  by  Gorsline  had  a  stable,  and  during  a  cer- 
tain night  one  of  his  horses  got  out,  went  upon  this  lot,  and  was  found 
in  the  well  dead  next  morning.  There  was  an  ordinance  of  the  city  con- 
cerning which  the  following  admission  was  made:  "It  is  admitted  as  a 
proven  fact  in  the  case  that  the  horse  of  plaintiff  was  at  large  in  viola- 
tion of  the  city  ordinance  above  mentioned,  and  that  the  horse  while 
out  was  subject  to  be  impounded,  as  provided  for  in  said  ordinance,  and 
it  is  further  admitted  that  the  well  into  which  the  horse  fell  was  in  the 
city  limits  of  the  city  of  Wichita  Falls,  Texas,  a  public  municipal  corpo- 
ration of  over  2,000  people,  and  duly  incorporated  under  the  general 
laws  of  Texas  relating  to  such  corporations,  and  in  that  territory  in 
which  horses,  mules,  etc.,  were  prohibited  by  law  to  run  at  large."  The 
ordinance  prohibited  persons  from  allowing  or  permitting  any  such  ani- 
mals to  run  at  large  upon  any  street,  alley  or  enclosed  lot  within  the 
city  limits,  and  made  it  the  duty  of  all  persons  owning  such  animals  to 
have  the  same  generally  penned  or  fastened. 

Another  ordinance  was  in  evidence  in  effect  forbidding  the  keeping  or 
permitting  of  any  uncovered  opening  or  hole  in  or  across  any  sidewalk  or 
public  passway,  street  or  thoroughfare,  unless  the  same  is  sufficiently 
guarded  or  protected  to  insure  safety  of  all  persons  passing  by  or  over 
same.  The  materiality  of  this  latter  ordinance  is  not  perceived,  as  the 
well  was  not  upon  or  across  any  sidewalk,  highway  or  public  passway. 
It  was  shown  that  there  was  a  foot  pathway  diagonally  traversing  the 
lot,  which  ran  ten  feet  or  more  from  this  well,  and  also  testimony  that 
the  lot  and  the  lot  next  to  it  had  for  some  time  been  used  as  a  show 
ground,  and  a  great  many  people  frequently  went  there  to  shows. 

There  was  also  testimony  going  to  show  that  the  authorities  had  di- 
rected defendant  to  fill  up  wells  on  lots  owned  by  him,  and  that  he  had 
said,  in  reference  to  this  well,  that  he,  and  not  the  city,  was  responsible 
for  all  damages  caused  thereby. 

The  verdict  was  for  plaintiff  for  $150,  the  value  of  the  horse. 

It  is  conceded  by  appellee  that  defendant  was  not  liable,  except  for 
gross  negligence  in  maintaining  upon  his  premises  this  uncovered  well. 
Such  is  the  law,  in  view  of  the  fact  that  the  horse  was  at  large  contrary 
to  the  ordinances  of  the  city.     (Railway  v.  Cocke,  64  Texas,  157.)     Ap- 
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pellee  insists  that  the  defiant  attitude  assumed  by  defendant,  in  main- 
taining the  well  in  the  condition  it  was  in  a  central  and  much  used  por- 
tion of  the  city,  indicated  such  reckless  disregard  of  the  consequences  of 
his  act  as  to  admit  of  his  being  adjudged  guilty  of  gross  negligence. 

If  this  were  an  action,  for  injury  to  persons  or  animals  that  might 
reasonably  be  expected  to  resort  to  the  lot,  the  case  might  be  different. 
But  the  case  before  us  must  be  determined  upon  the  facts  that  are  per- 
tinent to  it.  It  involves  the  degree  of  care,  if  any,  which  devolved  on 
defendant  in  reference  to  animals  which,  by  law,  were  not  permitted  nor 
expected  to  be  at  large — nothing  else.  That  persons  resorted  to  that 
lot  has  nothing  to  do  with  the  question. 

In  Railway  v.  Dooley  (80  S.  W.  Rep.,  566),  the  rule  announced  in 
Railway  v.  Cocke  (64  Texas,  157),  and  in  Railway  v.  Dunham  (68 
Texas,  231)  was  applied,  in  which  first-named  case  it  was  stated  that  a 
railway  company  can  be  held  liable,  in  this  character  of  case,  upon  proof 
of  negligence  on  the  part  of  the  employes  in  failing  to  prevent  the  in- 
jury after  discovering  the  presence  of  the  animal  on  or  dangerously  near 
the  track,  or  otherwise  showing  such  gross  negligence  as  would  be  tanta- 
mount to  this.  The  latter  expression  is  very  general,  but  no  doubt  cor- 
rect. However,  it  is  evident  that  what  was  meant  by  this  is  that  condi- 
tions or  circumstances  must  have  presented  themselves  enjoining  upon 
the  defendant  the  duty  to  do  something  to  avoid  injuring  the  animal. 
What  have  we  in  this  case  except  that  defendant  did  not  expect,  and  had 
no  reasonable  ground  for  expecting,  that  an  animal  forbidden  by  law  to 
be  at  large  would  fall  into  the  well?  That  defendant  permitted  this 
well  to  remain  open  on  his  lot  can  not  convict  him  of  gross  negligence 
with  reference  to  animals  prohibited,  and  not  expected,  to  be  at  large. 
That  he  said  he,  and  not  the  city,  would  be  liable  for  damages  caused  by 
the  well,  can  not  be  taken  as  evidence  of  his  gross  negligence  with  re- 
spect to  animals  not  permitted  or  expected  to  go  there.  The  contingency 
of  an  animal  breaking  out  and  escaping,  and  remaining  at  large  a  suffi- 
cient time  to  fall  into  the  well,  was  too  remote  to  impose  any  duty  upon 
defendant  to  provide  against  it. 

The  case  was  fully  developed,  and  upon  the  undisputed  facts  of  the 
ordinance  and  the  remoteness  of  the  contingency  of  the  animal  getting 
at  large  and  falling  into  the  well,  it  appearing  that  defendant  was  not 
guilty  of  gross  negligence,  the  judgment  will  be  reversed  and  judgment 
here  rendered  for  the  appellant. 

Reversed  and  rendered. 


Texas  Central  Railway  Company  v.  W.  B.  Phillips. 

Decided  April  19,  1905. 
Negligence — ^Assnmed  Risk — Contributory  Kegligenoe. 


Evidence  in  an  action  by  a  car  inspector,  injured  through  the  backing  of 
an  engine  against  a  string  of  cars  while  he  was  betw^een  them,  held  to  raise 
the  '.ssues  of  defendant's  negligence  and  of  contributory  negligence  and  assumed 
risk  on  plaintiff's  part,  and  to  warrant  the  jury's  verdict  in  plaintilTs  favor. 

Appeal  from  the  District  Court  of  Bosque.    Tried  below  before  Hon. 
Xelson  Phillips. 
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ff.  8.  Dillard,  Lockeii  &  Cureton  and  Clark  &  Bolinger,  for  appel- 
lant.— The  entire  evidence  fails  to  show  that  the  appellant  or  its  serv- 
ants or  agents  were  negligent  in  respect  to  any  acts  or  omissions  in  the 
movement  of  its  engine  against  said  ears,  causing  any  injury  to  appel- 
lee, there  being  no  evidence  of  negligence  of  any  character  against  ap- 
pellant, and  a  new  trial  should  have  been  granted  on  this  ground.  Flores 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  66  S.  W.  Rep.,  709 ;  Rodigues  v.  Inter- 
national &  G.  N.  Ry.  Co.,  64  S.  W.  Rep.,  1105;  Roe  v.  Thomason,  61  S. 
W.  Rep.,  528;  Merchants'  and  Planters'  Oil  Co.  v.  Burns,  96  Texas, 
573;  Latremouille  v.  B.  &  R.  Ry.  Co.,  48  Am.  Eng.  R.  R.  Cases,  265; 
Rea  v.  St.  L.  S.  W.  Ry.  Co.,  73  S.  W.  Rep.,  555. 

The  undisputed  evidence,  including  the  admission  of  the  appellee,  es- 
tablishes conclusively  that  appellee^s  injuries  were  caused  solely  by  his 
own  gross  contributory  negligence  in  crawling  under  the  gravel  car  of 
appellant  at  the  time  when  he  must  have  known  that  it  was  dangerous 
to  do  so,  and  this  without  the  knowledge  of  appellant's  engineer  operat- 
ing a  switch  engine  in  the  yards.  Southern  Pac.  Ry.  Co.  v.  Wellington, 
65  S.  W.  Rep.,  219;  Sanches  v.  San  Antonio  &  A.  P.  Ry.  Co.,  88  Texas, 
117;  Crawford  v.  Houston  &  T.  C.  Ry.  Co.,  89  Texas,  89;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Ryon,  80  Texas,  59 ;  Fort  Worth  &  D.  C.  Ry.  Co. 
V.  Wyatt,  79  S.  W.  Rep.,  349;  Beech  on  Contributory  Negligence,  583, 
538. 

The  evidence  conclusively  shows  that  appellee  voluntarily,  and  without 
the  knowledge  of  appellant's  engineer,  and  without  taking  any  steps  to 
give  notice  of  his  act,  crawled  under  and  concealed  himself  beneath  a 
freight  car  at  a  time  and  under  circumstances  that  rendered  such  act  an 
act  of  danger,  and  that  such  danger  was  obvious  and  known  to  appellee, 
and  by  doing  so  he  assumed  the  risk  of  injury,  and  can  not  recover, 
even  though  the  appellant  or  any  of  its  employes  were  guilty  of  negli- 
gence. Hettich  v.  Hillje,  77  S.  W.  Rep.,  641 ;  Gulf,  C.  &  S.  F.  Rv.  Co. 
v.  Gray,  63  S.  W.  Rep.,  927 ;  Texas  &  P.  Ry.  Co.  v.  Bryant,  27  S.  W. 
Rep.,  826 ;  Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  29  S.  W.  Rep.,  674 ;  Ely  v. 
S.  A.  &  A.  P.  Ry.  Co.,  40  S.  W.  Rep.,  174;  Southern  Pac.  Ry.  Co.  v. 
Wellington,  65  S.  W.  Rep.,  219;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe, 
59  Texas,  19;  Latremouille  v.  B.  &  R.  Rv.  Co.,  48  Am.  Eng.  R.  R. 
Cases,  265;  I.  &  G.  B.  Ry.  Co.  v.  Storey,  62  S.  W.  Rep.,  130. 

D.  W.  Odell  and  Knight  &  Schench,  for  appellee. — 1.  It  is  no  an- 
swer to  the  charge  of  negligence,  in  failing  to  blow  the  whistle  or  ring 
the  bell,  to  say  that  the  defendant's  engineer  did  not  know  of  the  plain- 
tiflf's  situation  at  the  time  the  engine  was  moved  against  the  gravel  cars, 
because  it  is  the  law  that,  where  the  person  injured  is  an  employe  of  the 
defendant  at  the  time,  in  the  discharge  of  his  duties,  in  the  proper  place, 
it  is  altogether  immaterial  that  the  person  responsible  for  the  injury  did 
not  know  of  the  situation  of  the  person  injured.  Texas  &  P.  Rv.  Co.  v. 
Watkins,  29  S.  W.  Rep.,  232 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Court- 
ney, 71  S.  W.  Rep.,  308 ;  Dewalt  v.  Houston,  E.  &  W.  f.  Rv.  Co.,  55  S. 
Wl  Rep.,  534. 

2.  The  running  of  the  engine  backwards  along  the  main  track 
through  the  yards  aid  against  the  gravel  cars  without  warning  or  signal 
was  negligence.    Texas  &  P.  Ry.  Co.  v.  Watkins^  29  S.  W.  Rep.,  232; 


150  TfiXAs  Civil  Appeals  Reports,  Vol.  39.  [April, 

• 
Louisville  &  N.  By.  Co.  v.  Lowe,  80  S.  W.  Kep.,  786;  2  Thompson 
on  Negligence,  sec.  1839;  Southern  Ry.  Co.  v.  Otis,  78  S.  W.  Rep., 
480. 

3.  The  court  did  not  err  in  overruling  the  defendant's  motion  for  a 
new  trial  on  the  ground  that  the  plaintiff  was  guilty  of  contributory 
negligence,  because  whether  plaintiff  was  guilty  of  contributory  negli- 
gence or  not  was  a  question  of  fact  to  be  left  to  the  jury,  and  because 
the  evidence  was  abundantly  sufficient  to  justify  the  jury  in  finding 
that  plaintiff  was  not  guilty  of  contributory  negligence.  Lee  v.  Interna- 
tional &  G.  N.  Ry.  Co.,  36  S.  W.  Rep.,  63;  International  &  G.  N. 
Ry.  Co.  V.  Penn,  79  S.  W.  Rep.,  624;  International  &  G.  N.  Ry.  Co.  v. 
Reeves,  79  S.  W.  Rep.,  1099 ;  International  &  G.  N.  Ry.  Co.  v.  Moyna- 
han,  76  S.  W.  Rep.,  803 ;  Texas  Midland  Ry.  Co.  v.  Crowder,  64  S.  W. 
Rep.,  90;  International  &  G.  N.  Ry.  Co.  v.  Villareal,  82  S.  W.  Rep., 
1003;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Courtney,  71  S.  W.  Rep.,  308; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Quay,  66  S.  W.  Rep.,  219;  Texas 
&  P.  Ry.  Co.  V.  Watkins,  29  S.  W.  Rep.,  232. 

4.  The  court  did  not  err  in  overruling  the  motion  for  a  new  trial 
on  the  ground  stated  therein,  that  the  plaintiff  had  assumed  the  risk 
of  being  injured  while  examining  the  old  cinder  car,  because  the  evi- 
dence abundantly  shows  that  the  cause  and  manner  of  plaintiff's  in- 
juries were  not  ordinary  risks  arising  out  of  the  nature  of  his  em- 
ployment, but  where  the  negligent  acts  of  the  employer,  and  because 
the  causes  of  his  injuries  were  not  such  dangers  as  were  known  or  ob- 
vious to  him.  International  &  G.  N.  Ry.  Co.  v.  Gourley,  54  S.  W. 
Rep.,  307;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Courtney,  71  S.  W.  Rep., 
308 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Felts,  50  S.  W.  Rep.,  1031. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
for  $7,250  recovered  by  appellee  for  personal  injuries  inflicted  by  the  neg- 
ligence of  the  appellant. 

Conclusions  of  Fact — On  the  31st  of  January,  1903,  appellee  was  in 
the  employ  of  appellant  as  a  car  inspector  at  Walnut  Springs;  and 
while  engaged  in  the  duties  of  his  employment  was,  without  negligence 
on  his  part  or  from  risk  assumed  by  him,  seriously  and  permanently 
injured  by  the  negligence  of  appellant,  to  his  damage  in  the  amount 
found  by  the  jury. 

Conclusions  of  Lcew. — It  is  complained  in  the  first  assignment  of  er- 
ror that  the  evidence  wholly  fails  to  show  negligence  on  the  part  of  ap- 
pellant ;  in  the  second,  that  the  evidence  conclusively  shows  that  appellee 
was  guilty  of  contributory  negligence ;  and  in  the  third  that  his  injuries 
resulted  from  a  risk  assumed  by  him.  The  evidence  upon  which  is 
based  our  action  in  overruling  these  assignments,  and  our  reason  for 
doing  so,  will  be  briefly  stated. 

We  will  first  observe  that  all  the  evidence  upon  these  issues  was  in- 
troduced by  appellee,  and  consisted  principally  of  his  own  testimony, 
the  appellant  having  rested  its  case  upon  appellee's  evidence,  without 
introducing  any  testimony  at  all.  W^alnut  Springs  is  and  was  when  the 
accident  occurred  the  end  of  a  division  on  appellant's  road  where  a 
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turntable  was  maintained  with  a  track  extending  therefrom  connecting 
it  with  the  main  line  of  railway.  Extending  east  from  the  turntable 
track  there  were  four  spur  tracks  upon  which  trains,  cars  and  engines 
could  be  switched  and  placed  from  and  onto  the  main  track.  Just 
south  of  the  turntable  track  are  situated  appellant's  blacksmith  and 
machine  shops.  North  of  the  main  track,  near  where  it  is  intersected 
by  the  turntable  track,  is  situated  the  depot;  west  of  the  depot  appel- 
lant's general  office,  west  of  the  office  a  storehouse  and  west  of  it  a  coal 
chute,  all  north  of  the  main  track.  The  distance  from  the  blacksmith 
shop  to  the  depot  is  about  300  feet. 

The  engines  of  appellant's  trains  were  changed,  and  the  cars  inspected 
when  the  trains  came  in.  And  the  duty  of  appellee  under  his  em- 
ployment was  to  make  such  inspection.  On  January  31,  1903,  ap- 
pellee started  from  the  blacksmith  shop  to  the  depot  for  the  purpose 
of  meeting  and  inspecting  the  eastbound  train  which  would  be  due  in 
ten  or  fifteen  minutes.  When  he  had  gone  about  half  way  between  the 
machine  shop  and  the  depot,  Mr.  Franklin,  the  hostler  who  handled 
appellant's  engines  in  the  yard  at  Walnut  Springs,  who  was  moving  the 
engine  for  the  westbound  train  slowly  up  the  turntable  track,  called  to 
him  from  the  cab  and  told  him  that  there  was  a  hot  box  on  one  of  the 
gravel  cars  which  he  (Franklin),  had  brought  in  and  left  standing  on 
the  main  track-  east  of  the  depot,  and  that  he  (appellee)  had  better 
go  and  fix  it.  Appellee  replied  "all  right,  I  will  go  now,"  and  turned 
and  went  towards  said  cars.  When  he  reached  the  gravel  cars,  noticing 
that  the  lid  had  been  lifted  from  the  hot  box,  he  replaced  it  and  then 
made  a  cross  mark  on  it  with  a  piece  of  chalk  so  he  could  identify 
it  when  he  should  have  time  to  repair  it.  As  he  did  this,  he  noticed  an 
old  car  that  had  been  used  as  a  cinder  car,  standing  there  loaded 
with  gravel;  and,  for  the  purpose  of  inspecting  its  draft  timbers,  he 
stooped  between  the  cars,  and  while  in  such  position  he  heard  the 
rolling  or  rattling  of  something  which  caused  him  to  raise  his  head 
and  it  was  caught  and  mashed  between  the  aprons  of  the  cars  by  reason 
of  Franklin's  driving  his  engine  against  said  cars,  thus  causing  his  in- 
juries. 

At  the  time  there  was  another  engine  standing  on  the  main  track 
just  east  of  the  gravel  cars  ready  to  take  out  the  train  when  it  came 
in  from  the  west.  The  engine  Franklin  was  on  was  to  take  out  the 
train  from  the  east  when  it  arrived,  and  was  not  for  doing  switching  in 
the  yards.  Cars  were  sometimes,  as  were  the  gravel  cars  on  this  occa- 
sion, left  standing  on  the  main  track.  When  in  the  position  they  were, 
the  usual  method  of  clearing  the  track  was  for  the  engine  of  the  train 
coming  from  the  west  to  be  detached  and  then  coupled  onto  the  stand- 
ing cars  and  pull  them  off  by  way  of  the  turntable  track.  Then  the 
other  engine  designed  for  the  train  was  backed  down,  coupled  onto  it 
and  proceeded  on  its  journey  with  the  train.  No  signal  or  warning 
of  any  kind  was  given  of  the  approach  of  the  engine  as  it  was  run  down 
the  main  track  against  the  gravel  cars.  The  first  notice  of  danger 
appellee  had  was  the  "rolling  or  rattling"  noise  he  heard  which  caused 
him  to  raise  his  head. 

The  appellee  was  in  the  discharge  of  the  duties  of  his  employment, 
where  duty  required  him  to  be.    He  had  told  Franklin  he  was  going 
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there  to  see  about  the  hot  box,  and  as  Franklin  did  not  meet  him  when 
he  was  driving  his  engine  down  the  main  track  towards  the  gravel  cars^  he 
must  have  known,  if  he  did  not  really  see  him,  appellee  was  there  or 
thereabouts. 

Franklin  having  a  short  time  before  left  the  gravel  cars  there  and 
taken  out  the  engine  for  the  westbound  train,  appellee  liad  no  reasons 
to  apprehend  that  he  would  come  down  the  main  track  and  drive  his 
engine  against  the  standing  cars,  but  had  the  right  to  believe  that  ap- 
pellant would  pursue  the  usual  method  of  removing  the  gravel  cars  from 
the  track,  i.  e.,  they  would  be  removed  by  the  engine  of  the  eastbound 
train  when  it  came  in. 

From  these  facts  we  are  not  able  to  say  as  a  matter  of  law  either 
that  appellant  was  not  guilty  of  negligence,  or  that  appellee  was  guilty 
of  contributory  negligence,  or  that  his  injuries  resulted  from  an  as- 
sumed risk,  but  we  conclude  both  these  issue?  were  of  fact  for  the  jury. 
For  cases  in  point  see  G.,  H.  &  H.  Ey.  Co.  v.  Levy,  79  S.  W.  Rep., 
879;  Texas  &  N.  1.  Ry.  Co.  v.  McDonald,  85  S.  W.  Rep.,  493;  St. 
Louis  S.  W.  Ry.  Co.  v.  Brown,  69  S.  W.  Rep.,  1010. 

Our  conclusions  of  fact  dispose  of  the  remaining  assignments.  Af- 
firmed. 

Affirmed, 

Writ  of  error  refused. 


Sam  D.  Smith  v.  Lucy  A.  McClain. 

Decided  April  22,  1906. 

1. — School  Lands — Certificate  of  Occupancy — ^SubBcqnent  Application. 

One  who  applies  to  purchase  school  land  after  the  Land  Commissioner  has 
issued  a  certificate  of  occupancy  to  a  prior  purchaser  is  precluded  thereby  from 
controverting  the  fact  of  such  occupancy. 

2. — Same — Cancellnsr  Award  by  Commissioner. 

After  the  Land  Commissioner  had  accepted  the  prior  application  and  the 
proof  of  occupancy  thereunder  and  issued  his  certificate  he  was  not  warranted 
in  canceling  the  award  to  such  applicant  merely  because  of  an  error  on  his 
own  part  as  to  the  sufficiency  of  the  proof  of  settlement  and  occupancy. 


8. — Same — Res  Adjndlcata — ^Actual  Settlement — ^Pleading. 

Defendant  could  not  claim  that  the  issue  of  actual  settlement  on  the  part 
of  plaintiff  was  conclusively  determined  against  her  in  a  former  suit  where 
no  such  defense  is  found  in  his  answer,  although  he  pleaded  his  title  specially. 

Appeal  from  the  District  Court  of  Kent.  Tried  below  before  Hon. 
H.  R.  Jones. 

A,  R,  Floyd,  Kinder  &  Dalton  and  Montgomery  &  Hughes,  for  ap- 
pellant. 

Ed.  Eamner,  for  appellee. — The  certificate  of  the  sufficiency  of  the 
proof  of  occupancy  having  been  issued  by  the  Commissioner  of  the 
General  Land  Office,  is  conclusive  of  the  original  settlement  and  con- 
tinued occupancy  of  the  home  section  by  the  party  in  whose  favor  said 
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certificate  is  issued.  Logan  v.  Curry,  69  S.  W.  Rep.,  130;  State  v. 
Hughes,  79  S.  W.  Rep.,  609;  State  v.  Hughes,  80  Texas,  524;  Stiles 
V.  Gray,  10  Texas,  505;  Hatch  v.  Dunn,  11  Texas,  717;  Johnson  v. 
Smith,  21  Texas,  726;  Bowmer  v.  Hicks,  22  Texas,  162;  Howard  v. 
Colquhon,  28  Texas,  149. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  by  appel- 
lee against  appellant  to  recover  four  sections  of  school  land  in  Kent 
County,  and  resulted  in  a  judgment  in  her  favor,  from  which  this  appeal 
is  taken. 

Appellant  had  previously  sued  appellee  for  the  same  lands,  but  was 
denied  a  recovery  on  the  ground  that  the  lands  were  under  lease  and 
therefore  not  on  the  market  at  the  date  of  his  application,  the  Supreme 
Court  holding,  on  question  certified  from  this  court,  that  he  could  not 
avail  himself  of  the  waiver  of  the  lease  in  favor  of  appellee.  (Smith 
V.  McClain,  96  Texas,  568,  7  Texas  Ct.  Rep.,  562.)  There  was,  how- 
ever,  a  finding  by  the  trial  court  in  that  case  that  appellee,  to  whom  the 
lands  had  been  awarded,  was  not  an  actual  settler  at  the  date  of  her 
application,  which  was  prior  to  that  of  appellant.  This  finding  was 
made  in  response  to  an  issue  tendered  by  her  answer,  pleading  specially 
her  title  and  asking  for  affirmative  relief,  but  notwithstanding  this  ad- 
verse finding  judgment  was  rendered  in  her  favor  because  the  lands 
were  not  on  the  market  when  appellant,  who  was  found  to  have  been 
an  actual  settler,  applied  to  purchase  them.  The  opinion  of  the  Supreme 
Court  on  certified  question  was  adopted  as  the  judgment  of  this  court 
and  the  judgment  of  the  trial  court,  including  his  findings  of  law  and 
fact,  was  accordingly  affirmed.  Pending  this  appeal  appellee  made 
proof  of  three  years'  occupancy  and  obtained  the  certificate  of  the 
Commissioner  of  the  General  Land  Office  showing  that  fact.  But  after 
the  judgment  was  affirmed,  and  on  account  of  the  opinion  of  the  Su- 
preme Court,  which  led  to  its  affirmance,  the  Land  Commissioner  can- 
celled the  award  to  appellee  and  awarded  three  of  the  sections  to  ap- 
pellant on  a  new  classification  and  appraisement  and  on  a  new  applica- 
tion, made  after  the  termination  of  the  lease. 

On  the  last  trial,  which  was  before  a  different  judge,  the  court,  on 
substantiallv  the  same  evidence  as  that  offered  on  the  first  trial,  found 
that  appellee  was  an  actual  settler  at  the  date  of  her  original  application, 
September  4,  1899,  and  therefore,  as  well  as  because  of  her  proof  of 
occupancy,  that  the  Land  Commissioner  was  not  warranted  in  can- 
celling the  award  to  her. 

Conclusions. — ^Without  determining  whether  the  evidence,  apart  from 
the  proof  of  occupancy,  warranted  the  finding  that  appellee  was  an 
actual  settler  at  the  date  of  her  application  and  purchase,  we  hold, 
on  the  authority  of  Logan  v.  Curry,  95  Texas,  664,  69  S.  W.  Rep., 
130,  that  appellant,  who  made  his  application  after  the  Commissioner 
had  accepted  the  proof  of  occupancy  and  issued  his  certificate,  was 
precluded  from  controverting  that  fact. 

We  also  hold,  as  did  the  trial  court,  that  the  Land  Commissioner 
was  not  warranted  in  cancelling  the  award  after  he  had  accepted  ap- 
pellee's proof  of  occupancy  and  issued  his  certificate. 
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It  was  insisted  in  oral  argument  that  the  Commissioner  of  the  Gen- 
eral Land  Office  of  his  own  motion  could  set  aside  an  award  and  cer- 
tificate of  proof  of  occupancy  procured  by  fraud,  on  discovering  that  he 
had  been  deceived  by  false  affidavits  as  to  the  facts  of  settlement  and 
occupancy.  It  is  a  sufficient  answer  to  this  contention,  that  the  Com- 
missioner interpreted  his  action  in  cancelling  the  sale  to  appellee  as 
follows :  "I  did  so  for  the  reason  that  the  Supreme  Court  had  awarded 
the  lands  to  S.  D.  Smith  in  a  suit  between  S.  D.  Smith  and  Lucy 
A.  McClain.'^  But  no  issue  of  fraud  or  false  swearing  was  involved  in 
the  ruling  of  the  Supreme  Court  referred  to.  The  only  question  decided 
was  that  the  lands  were  not  subject  to  appellant's  application  to  purchase 
the  same,  which  disposed  of  the  appeal  without  reference  to  the  finding 
that  appellee  was  not  an  actual  settler.  Possibly  the  Commissioner 
felt  bound  by  that  finding,  immaterial  though  it  was  to  the  decision 
of  the  case,  and  for  that  reason  canceled  the  sale  to  appellee,  but  that 
would  not  warrant  the  presumption  that  he  considered  himself  the  victim 
of  false  and  fraudulent  affidavits  and  therefore  set  aside  a  sale  so  pro- 
cured. Merely  because  of  an  error  on  his  part  as  to  the  sufficiency 
of  the  proof  of  settlement  and  occupancy,  which  is  the  most  that  can 
be  claimed  in  this  instance^  he  could  not  revise  and  reverse  his  decision 
to  the  prejudice  of  appellee. 

It  was  further  insisted  in  oral  argument  that  the  issue  of  actual 
settlement  on  the  part  of  appellee  was  conclusively  determined  against 
her  in  tiie  former  suit;  but  a  sufficient  answer  to  this  is  that  no  such 
defense  is  found  in  his  answer,  although  he  pleaded  his  title  specially. 
True,  the  findings  in  the  former  suit  were  set  out  in  his  answer,  but 
this  was  for  another  purpose,  and  so  far  from  pleading  them  in  bar  of 
this  action,  he  specially  denied  that  the  judgment  in  the  former  suit 
affected  the  rights  of  the  parties  in  this  suit.  This  construction  of  the 
pleadings  is  amply  supported  bv  the  opinion  of  the  Supreme  Court  in 
Norris  v.  W.  C.  Belcher  L.  M.  Co.,  98  Texas,  176,  82  S.  W.  Rep.,  500. 

Therefore,  without  passing  on  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  the  finding  that  appellee  was  an  actual  settler,  we 
adopt  the  other  findings  of  the  trial  court  and  affirm  the  judgment. 

Affirmed, 

Writ  of  error  refused. 


Sam  Scaling  v.  First  Xatioxal  Bank  of  Wichita  Falls 

Decided  April  22,  1906. 
1. — Chattel  Xortsrage — Foreclosure — ^PartnershliS  Equities. 


Where  cattle  that  were  mortgaged  belonged  to  the  mortgagor  individually, 
the  mortgagee  can  not  be  postponed  in  the  collection  of  his  debt  by  forecloBiire 
to  an  adjustment  of  equities  existing  between  the  mortgagor  and  a  partner 
of  his  in  the  business  of  buying  and  selling  cattle. 


2. — Same — ^Description '  of  Cattle. 

Cattle  covered  by  a  chattel  mortgage  were  sufficiently  described  as:  "One 
hundred  two-year-oM  steers  branded  either  D  on  left  hip  or  A  on  right  side. 
Twenty-five  head  of  yearling  steers  branded  either  D  on  left  hip  or  A  on  right 
side,  and  being  all  the  cattle   in  said  brands,  being  the  same  cattle  bought 
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by  me  from  J  C.  Hoge,  the  said  cattle  being  held  in  the  L.  M.  pasture,  about 
eighteen  miles  south  of  Dundee,  Texas.'* 


8. — Same — ^Yariaiice — ^Pleading — Renewal  Mortgage. 

Where  the  proof  of  the  chattel  mortgage  showed  such  description  of  the 
cattle,  there  was  no  variance  because  of  their  description  in  the  petition  for 
foreclosure  as  "one  hundred  and  twenty-five  head  of  Rteern,  some  branded  D 
on  left  hip,  some  branded  A  on  right  side/'  nor  by  reason  of  the  fact  that  in 
a  renewal  mortgage  the  cattle,  mentioned  therein  as  being  the  same  formerly 
mortgaged,  were  described  as  "branded  D  on  left  hip  and  A  on  right  side." 


4. — Same — ^Loeation  of  Brand. 

That  the  cattle  converted  by  defendant  were  not  the  same  covered  by 
plaintiff's  mortgage  was  not  made  to  appear  by  reason  of  the  fact  that  the 
cattle  sold  to  and  used  by  defendant  were  described  in  the  testimony  as  con- 
sisting of  "one  hundred  and  twenty-five  head  of  cattle,  nearly  all  of  which 
were  steers  branded  D  on  left  hip  and  A  on  right  side/'  with  further  statement 
by  the  same  witness  that  some  of  the  cattle  were  branded  D  on  left  hip,  and 
some  of  them  A  on  right  side. 


5. — flame — ^Beeording — Clerical  Omlisioni. 

The  rights  of  a  mortgagee  under  a  chattel  mortgage  filed  for  record  with 
the  County  Clerk  are  not  affected  by  the  failure  of  the  clerk  in  any  respect  to 
discharge  his  duty  with  reference  tnereto. 


6. — Same— ConTeralon  in  Another  State — ^Record  Notioe. 

Where  plaintiff's  chattel  mortgage  was  duly  filed  in  the  proper  county 
in  this  State  to  fix  the  lien  upon  cattle,  defendant  was  not  relieved  of  liability 
for  their  conversion  by  reason  of  the  fact  that  he  received  and  sold  them  in 
another    State,    since    he    was    charged    with    constructive   notice   of   the    lien. 

7. — Same — ConTerslon — ^Bight  of  Xortgagee. 

A  mortgagee  may  maintain  an  action  against  one  who  wrongfully  converts 
the  mortgaged  chattels,  whether  or  not  plaintiff  was  at  the  time  entitled  to 
the  possession  of  the  property  and  whether  or  not  the  security  remaining  in 
his  hands,  if  any,  is  exhausted  or  worthless  or  has  been  converted  by  some 
one  else,  and  irrespective  of  the  personal  responsibility  of  his  debtor. 

8. — Same — ^Xeasnre  of  Damages. 

The  compensation  which  a  mortgagee  is  entitled  to  recover  from  a  third 
party  for  a  conversion  of  the  mortgaged  property  is  measured  by  the  amount 
of  the  mortgage  debt,  if  that  be  less  than  the  value  of  the  security  so  lost. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

Montgomery  &  Hughes,  for  appellant. — 1.  The  plaintiff  basing  its 
right  to  sue  for  damages  on  the  fact  that  it  had  a  mortgage  on  the 
steers,  the  mortgagor  being  in  possession,  is  not  entitled  to  recover 
without  proof  that  its  security  has  been  depreciated  or  reduced  in  value 
to  an  extent  that  it  is  insufficient  to  pay  its  debt.  Mack  v.  Mitten  thai, 
36  S.  W.  Rep.,  799. 

2.  Property  bought  by  one  partner  in  the  line  of  partnership  business 
will  be  held  partnership  property,  unless  it  appears  that  it  was  the  inten- 
tion of  both  partners  that  it  should  be  the  individual  property  of  one 
of  Jhe  partners.  Kimberly  v.  Arms,  129  U.  S.,  512;  17  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  pp.  35,  36,  37,  and  authorities  cited  in  notes. 

3.  The  mortgage  described  the  cattle  as  one  hundred  and  twenty-five 
head  of  steers,  branded  either  D  on  left  hip  or  A  on  right  side,  there- 
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fore  does  not  include  cattle  branded  D  on  left  hip  and  A  on  right  side, 
and  she  cattle.    Bank  v.  Western  M.  &  I.  Co.,  26  S.  W.  Rep.,  489. 

4.  The  description  of  the  cattle  in  said  mortgage  was  insufficient 
to  put  appellant  upon  notice  of  plaintiff's  rights,  and  appellant  acquired 
said  cattle  and  parted  with  a  valuable  consideration  therefor  without  any 
notice  of  said  mortgage  or  plaintifFs  lien.  Solinsky  v.  O'Conner,  54 
S.  W.,  935;  6  Cyc,  1022  and  cases  cited  in  notes. 

Huff,  Barwise  &  Huff,  for  appellee. — 1.  A  plaintiflE  having  a  mort- 
gage on  property  is  entitled  to  sue  for  damages  for  conversion  upon 
showing  that  the  defendant  has  taken  the  said  property  and  appro- 
priated it  to  his  own  use  without  pavment  of  the  mortgage  debt.  Boyd- 
ston  V.  Morris,  10  S.  W.  Rep.,  371 ;  Pocke  v.  Blum,  17  S.  W.  Rep.,  772 ; 
4  Waiters  Actions  and  Defenses,  708;  Cobb  v.  Barber,  47  S.  W.  Rep., 
963;  Fouts  v.  Ayres,  32  S.  W.  Rep.,  435;  McCown  v.  Kitchen,  5^ 
S.  W.  Rep.,  801. 

2.  The  cattle  mortgaged  were  sufficiently  identified  as  the  cattle 
converted.  Ft.  Worth  National  Bank  v.  Red  River  National  Bank,  19 
S.  W.  Rep.,  517;  Lopowski  v.  Taylor,  35  S.  W.  Rep.,  934;  Johnson  v. 
Brown,  65  S.  W.  Rep.,  486. 

3.  The  description  of  the  cattle  in  plaintiflPs  mortgage  of  Novem- 
ber 28,  1902,  was  sufficient  to  notify  the  whole  world  of  plaintiff's 
rights,  and  having  been  filed  and  noted  on  the  records  of  Archer  County, 
Texas,  fixed  a  lien  upon  the  cattle,  and  no  actual  notice  to  Samuel 
Scaling  was  necessary.  Sayles'  Rev.  Stats.,  3190  b  sees.  1-8;  Cleveland 
v.  Empire  Mills,  25  S.  W.  Rep.,  1055 ;  Ames  Iron  Works  v.  Chinn,  38 
S.  W.  Rep.,  247. 

4.  Appellee's  mortgage  being  regular  in  form  and  filed  and  regis- 
tered in  Archer  County,  Texas,  was  notice  of  appellee^s  claims  and 
appellant  is  liable  for  conversion  even  if  part  of  cattle  were  received 
by  him  in  Illinois  and  only  part  in  Texas.  Bank  of  Ix)ui8ville  v.  Hill, 
41  S.  W.  Rep.,  350,  and  cases  there  cited;  Bank  of  Commerce  v.  Morris, 
21  S.  W.  Rep.,  511,  and  cases  cited. 

SPEER,  Associate  Justice. — The  First  National  Bank  of  Wichita 
Palls  instituted  this  suit  against  L.  M.  Webb  to  recover  the  sum  of 
$1,000,  together  with  interest  and  attorney's  fees,  evidenced  by  a  prom- 
issory note.  It  also  sought  to  foreclose  a  chattel  mortgage  lien  on  *'one 
hundred  and  twenty-five  heads  of  steers,  some  branded  D  on  left  hip 
some  branded  A  on  right  side,"  as  against  said  Webb  and  Sam  Scaling ; 
alleging  that  said  Scaling  had  assumed  to  pay  the  debt,  and  also  con- 
verted said  cattle.  The  petition  sought  also  to  foreclose  a  chattel  mort- 
gage lien  upon  a  quantity  of  wheat  against  other  parties  defendant, 
as  to  whom  the  suit  was  subsequently  dismissed.  There  was  a  judgment 
for  the  plaintiff,  based  upon  the  verdict  of  a  jury  finding  against  Webb 
according  to  the  face  of  his  note,  and  against  Scaling  for  the  conversion 
of  the  mortgaged  cattle. 

Scaling,  the  appellant,  contends  that  the  bank,  basing  its  right  to  sue 
for  damages  on  the  fact  that  it  had  a  mortgage  on  the  steers,  is  not 
entitled  to  recover  without  proof  that  its  security  has  been  depreciated 
or  reduced  in  value  to  an  extent  that  it  is  insufficient  to  pay  its  debt. 
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When  we  examine  the  petition  we  find  that,  as  guggested  by  appellant, 
a  chattel  mortgage  upon  3,000  bushels  of  wheat,  worth  $2,000,  was 
declared  upon;  but  it  was  also  alleged  that  Williams  Bros,  and  the 
Wichita  Mill  &  Elevator  Company  had  taken  possession  of  said  wheat 
and  converted  the  same  to  their  own  use,  as  to  which  defendants,  as 
already  stated,  the  bank  dismissed  its  suit  for  conversion.  It  reason- 
ably appears  from  the  petition  that  this  wheat  and  the  cattle  alleged  to 
have  been  converted  by  appellant  constituted  the  only  security  the  ap- 
pellee had  for  its  debt.  It  would  follow,  of  course,  so  far  as  the  plead- 
ings are  concerned,  that  the  act  of  appellant  had  not  only  depreciated 
appellee's  security,  but  entirely  dissipated  all  that  remained.  As  to  the 
testimony,  we  fail  to  find  any  evidence  whatever  that  appellee  held 
a  mortgage  upon  any  property  other  than  the  cattle. 

There  was  ample  testimony  to  authorize  the  finding  that  the  cattle 
upon  which  defendant  Webb  executed  the  chattel  mortgage  in  question 
belonged  to  him  in  his  individual  right,  and,  whatever  may  be  the 
equities  between  Webb  and  Scaling  as  partners  engaged  in  buying  and 
selling  cattle,  certainly  the  appellee  bank  can  not  be  postponed  in  the 
collection  of  its  debt  to  the  adjustment  of  these  equities.  It  may  be 
that  in  an  accounting  between  the  partners  Scaling  and  Webb,  this  prop- 
erty, if  it  were  purchased  with  partnership  funds  by  the  managing  part- 
ner, a  court  of  equity  would  treat  as  partnership  property  as  between 
them.  This  is  the  extent  of  the  holding  of  the  case  of  Kimberly  v. 
Arras,  129  U.  S.,  512,  10  Sup.  Ct.,  1064,  34  L.  Ed.,  557,  so  much 
relied  on  by  appellant. 

We  also  find  that  the  original  and  the  renewal  mortgages  executed 
by  Webb  upon  the  cattle  in  question  were  not  void,  but  sufficiently  de- 
scribed the  property,  and  were  duly  filed  with  the  county  clerk  of 
Archer  County,  Texas — the  county  in  which  the  mortgaged  property 
was  situated — and  that  there  was  no  variance  between  the  allegations  of 
the  petition  and  such  mortgages.  The  original  mortgage  described  the 
cattle  as  being  "one  hundred  two-year  old  steers  branded  either  D  on 
left  hip  or  A  on  right  side.  Twenty-five  head  of  yearling  steers 
branded  either  D  on  left  hip  or  A  on  right  side  and  being  all  the 
cattle  in  said  brands,  being  the  same  cattle  bought  by  me  from  J. 
C.  Hoge,  of  Throckmorton,  Texas,  the  said  cattle  being  sold  in  the 
L.  M.  pasture  about  18  miles  south  of  Dundee,  Texas.'*  The  renew- 
al mortgage  described  the  property  as  "one  hundred  head  of  three 
years  old  steers  branded  D  on  left  hip  and  A  on  right  side,  also 
twenty-five  head  of  two  year  old  steers  branded  D  on  left  hip  and  A  on 
right  side,  the  said  cattle  being  located  in  L.  M.  pasture  15  miles  south 
of  Dundee,  Archer  County,  Texas,  and  being  same  cattle  formerly  mort- 
gaged to  said  bank.  This  mortgage  being  given  in  renewal  of  the  in- 
debtedness." The  allegations  of  the  petition  have  already  been  set  forth. 
The  original  chattel  mortgage  shows  to  have  been  "duly  filed  for  record 
December  1,  1902,  at  8:45  o'clock  a.  m.,  and  duly  registered  same  day 
in  Book  6  of  Archer  County  record  of  chattel  mortgages,  p.  163";  the 
statement  of  facts  further  reciting,  "Both  filing  and  registration  of  this 
mortgage  being  in  legal  form.'*  The  renewal  mortgage  appears  to  have 
been  executed  on  May  25,  1903,  and  was  filed  for  record  in  the  office 
of  the  county  clerk  May  27,  1903,  "and  properly  entered  in  record  of 
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Archer  County  chattel  mortgages  May  27,  1903,  in  Book  6,  p.  183,  all 
regular  and  in  legal  fonn.*'  Pi  Worth  National  Bank  v.  Bed  River 
National  Bank,  84  Texas,  360,  19  S.  W.,  517;  Lapowski  v.  Taylor, 
13  Texas  Civ.  App.,  624,  35  S.  W.,  934;  Johnson  v.  Brown,  65  S.  W., 
485.  We  think  the  undisputed  evidence  shows  that  appellant  received 
and  converted  the  mortgaged  property.  The  testimony  of  Webb  that 
the  cattle  bought  of  Hoge,  mortgaged  to  the  bank,  and  sold  to  appel- 
lant, consisted  of  "one  hundred  and  twenty-five  head  of  cattle,  nearly 
all  of  which  were  steers  branded  D  on  left  hip  and  A  on  right  side,'' 
in  no  way  shows  that  the  same  were  not  the  cattle  covered  by  the  mort- 
gage sought  to  be  foreclosed  in  this  suit.  This,  in  connection  with  other 
parts  of  the  testimony  of  the  same  witness,  shows  clearly  that  some  of 
the  cattle  were  branded  D  on  left  hip,  and  some  of  them  A  on  right 
side.  So  .that  we  clearly  could  not  sustain  the  third  assignment — ^that 
the  undisputed  evidence  shows  that  the  plaintiff  bank  had  no  mortgage 
on  any  of  the  cattle  that  ever  came  into  the  possession  of  appellant. 
Construing  Webb's  testimony  as  we  have,  the  evidence  is  undisputed 
that  all  the  cattle  included  in  the  mortgage  did  come  into  his  possession, 
and  were  converted  by  him.  This  also  disposes  of  the  fourth,  fifth 
and  sixth  assignments. 

What  we  have  lalready  said  to  the  effect  that  the  chattel  mortgages  in 
question  were  filed  with  the  proper  officer  in  Archer  County  also  dis- 
poses of  the  seventh  and  eighth  assignments  of  error.  We  find  nothing 
to  suggest  that  these  mortgages  were  not  filed  for  permanent  deposit 
with  the  county  clerk.  If  they  were,  the  fact,  if  it  should  be  a  fact, 
that  that  officer  failed  in  any  respect  to  discharge  his  duty,  would  in 
no  wise  affect  the  appellee's  rights  in  the  premises.  Cleveland  v.  Em- 
pire Mills,  6  Texas  Civ.  App.,  479,  25  S.  W.  Rep.,  1055;  Ames  Iron 
Works  V.  Chinn,  15  Texas  Civ.  App.,  28,  38  S.  W.  Rep.,  247.  Nor  is 
appellant  relieved  from  liability  by  reason  of  having  received  and  sold 
the  cattle,  or  a  part  of  them,  in  the  State  of  Illinois.  He  is  yet  charged 
with  constructive  notice  of  appellee's  lien,  and  is  liable  for  the  value  of 
the  cattle  in  an  action  for  conversion.  Bank  of  Louisville  v.  Hill,  41 
S.  W.  Rep.,  319;  National  Bank  of  Commerce  v.  Morris,  21  S.  W.  Rep., 
511,  19  L.  R.  A.,  463,  35  Am.  St.  Rep.,  754;  and  authorities  cited  in 
these  cases. 

If  the  court  erred  in  admitting  the  testimony  of  Webb  to  the  effect 
that  appellant  assumed  and  promised  to  pay  his  debt  to  the  appellee, 
the  same  was  harmless,  inasmuch  as  the  jury  found  in  favor  of  ajSpel- 
lant  upon  this  issue;  and  we  see  no  objection  to  the  court's  requiring 
the  jury  to  indicate,  as  was  done  in  this  case,  the  paragraph  of  the  charge 
or  the  issue  upon  which  they  based  their  verdict. 

Finding  no  error  in  the  proceedings,  we  affirm  the  judgment  of  the 
District  Court. 

Affirmed. 

ON  REHEARING. 

The  appellant  insists  in  his  motion  for  rehearing  that  we  were  in 
error  in  the  original  opinion  in  holding,  in  effect,  that  the  dismissal 
as  to  the  defendants  charged  with  having  converted  the  mortgaged  wheat 
amounted  to  a  withdrawal  of  the  allegation  that  the  appellee's  debt 
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was  secured  by  a  chattel  mortgage  lien  upon  such  wheat.  We  are  now 
inclined  to  believe  that  his  contention  in  this  respect  is  correct,  and 
that  the  appellee's  petition,  after  such  dismissal,  should  be  held  to  show 
that  its  action  was  one  for  debt  and  foreclosure  on  both  the  wheat  and 
the  cattle,  as  against  Webb,  and  for  the  value  of  the  mortgaged  cattle 
alleged  to  have  been  converted  by  appellant,  as  against  him.  But  let  it 
be  so.  This  is  a  matter  of  no  concern  of  appellant's,  as  we  understand 
the  law.  It  can  not  be  true,  as  contended  in  this  motion,  that  he  would 
not  be  liable  until  the  wheat  security  was  exhausted  or  proved  to  be 
worthless  or  converted,  as  alleged.  Under  the  rule  in  this  State,  a  ^nort- 
gagee  may  maintain  an  action  against  one  who  wrongfully  converts  the 
mortgaged  property,  or  a  part  thereof;  and  this,  too,  whether  at  the 
time  he  is  entitled  to  the  possession  of  the  same,  or  not.  The  action  is 
an  equitable  one,  but  the  mortgagee  has  shown  his  damages  when  he 
establishes  that  the  defendant  has  deprived  him  of  his  right  to  a  fore- 
closure and  sale  of  the  security  for  the  satisfaction  of  his  debt,  and  is 
entitled  to  recover  compensation  of  such  party,  measured  by  the  amount 
of  his  debt,  if  that  be  less  than  the  value  of  the  security  lost.  Bovdston 
V.  Morris,  71  Texas,  697,  10  S.  W.  Rep.,  331;  Zapp  v.  Johnson,  87 
Texas,  641,  30  S.  W.  Rep.,  861;  Fonts  v.  Ayres,  11  Texas  Civ.  App., 
338,  32  S.  W.  Rep.,  435;  McCown  v.  Kitchen,  62  S.  W.  Rep.,  802; 
Focke  V.  Blum,  82  Texas,  436,  17  S.  W.  Rep.,  770. 

If  appellant  is  correct  in  his  contention  that  the  pleadings  and  evi- 
dence should  show  that  no  sufficient  security  remains  for  the  payment 
of  appellee's  debt,  it  would  also  follow  that  allegation  and  proof  of  the 
insolvency  of  the  debtor  would  be  required.  We  know  of  no  case  in  this 
State  or  elsewhere  that  would  support  either  of  these  contentions.  It 
can  not  lie  in  the  mouth  of  the  wrongdoer  who  has  dissipated  a  portion 
of  the  mortgaged  chattels  to  insist  upon  the  mortgagee's  looking  to  other 
security  or  to  the  personal  responsibility  of  his  debtor.  Where  the 
mortgagee's  debt  is.  due,  as  here,  he  is  entitled  to  his  action  to  foreclose ; 
and  one  who  with  notice  has  converted  a  portion  of  the  property  which 
he  would  be  authorized  to  have  sold  in  such  action  can  not  complain  that 
he  is  required  to  respond  in  damages  to  the  amount  of  the  mortgagee's 
debt,  where  it  is  less  than  the  value  of  such  converted  property. 

In  Worthington  v.  Hanna,  23  Mich.,  532,  where  the  precise  question 
arose  upon  demurrer  to  the  declaration  which  failed  to  allege  the  in- 
solvency of  the  mortgagors,  and  that  the  mortgagee  had  no  other  se- 
curity, the  Supreme  Court  of  that  State  say:  *^Ve  do  not  think  this 
objection  well  founded.  It  is  based  upon  an  idea  that  there  is  some 
substantial  difference  between  the  damage  done  to  a  mortgagee  in  pos- 
session and  to  a  mortgagee  out  of  possession  by  the  seizure  and  con- 
version of  the  goods.  It  is  not  questioned  that  a  mortgagee  in  posses- 
sion may  sue  in  trover,  and  recover  for  the  conversion  of  the  property, 
whether  he  has  other  security  or  not,  and  whether  or  not  his  debtor 
is  solvent.  We  see  no  possible  foundation  for  holding  that  possession 
or  present  right  of  possession  should  make  any  difference  in  regard  to 
the  quantum  of  damages,  within  the  extent  of  the  security.  The  doc- 
trine alleged  would  be  equivalent  to  holding  that  no  person  could  have 
a  legal  right  to  complain  of  being  deprived  of  a  security  unless  he  could 
show  the  insolvency  of  his  debtor,  or,  in  other  words,  that  any  wrong- 
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doer  could,  at  his  pleasure,  compel  the  holder  of  a  security  against  a 
solvent  party  to  look  only  to  the  personal  remedy  and  give  up  the  se- 
curity. This  is  too  unreasonable  a  doctrine  to  be  entertained."  In  the 
much  later  case  of  Huellmantel  v.  Vinton,  70  N.  W.  Eep.,  412,  this 
question  was  again  before  the  same  court,  and  the  same  conclusion 
reached  in  the  following  language:  "The  logical  result  of  the  defend- 
ant's last  contention  is  that,  in  all  cases  of  levy  on  a  portion  of  the 
property  covered  by  a  chattel  mortgage,  the  defendant  in  a  suit  brought 
by  the  mortgagee  for  conversion  by  levy  and  sale  upon  execution  running 
against  the  mortgagor  would  be  at  liberty  to  defend  on  the  ground  that, 
while  he  levied  upon  and  sold  a  part  of  the  mortgaged  property  wrong- 
fully, yet,  as  he  had  left  suflBcient  to  pay  the  plaintiff's  debt,  the  plain- 
tiff had  suffered  no  injury.  In  a  case  like  the  present  he  might  defend 
upon  the  ground  that  the  defendant  had  ample  security  under  another 
instrument  (e.  g.,  a  real  estate  mortgage),  although  this  defense,  if 
allowed,  might  subject  the  plaintiff  to  the  annoyance,  expense,  and  delay 
of  foreclosure  of  such  mortgage,  to  say  nothing  of  its  violation  of  the 
rule  that  the  creditor  may  choose  between  securities,  and  avail  himself 
first  of  one  or  the  other,  at  his  option.''  In  Jones  on  Chattel  Mortgages, 
sec.  448,  in  discussing  the  rights  of  a  mortgagee  under  such  circum- 
stances, it  is  said :  "He  is  not  obliged  to  look  to  the  personal  responsi- 
bility of  his  debtor,  or  to  show  his  insolvency,  before  recovering  of  the 
wrongdoer.  Neither  is  he  required  to  first  look  to  any  other  security 
he  may  hold."  The  Supreme  Court  of  Alabama  has  said:  "In  such  a 
case  it  is  no  answer  to  the  complaint,  as  contended  for  here,  that  there 
was  other  property  in  the  mortgage  besides  that  converted  by  the  de- 
fendant to  which  plaintiff  might  resort.  His  security  being  upon  the 
entire  property  mortgaged,  and  the  mortgage  debt  remaining  unsatisfied, 
forbade  any  one,  with  knowledge  of  the  incumbrance,  to  interfere  with 
and  dispose  of  any  portion  of  it,  without  causing  damage  to  the  plain- 
tiff, to  the  extent  of  such  unlawful  disposition."  First  National  Bank 
V.  SprouU,  16  South.  Rep.,  879.  See,  also.  Case  t.  Campbell,  13  Pac, 
Eep.,  324 ;  Conwell  v.  Jeger,  51  N.  E.  Rep.,  733. 

Our  holding  in  this  respect  in  no  wise  conflicts  with  the  decisions  of 
this  court  in  Mack,  Stadler  &  Co.  v.  Mittenthal,  36  S.  W.  Rep.,  790; 
Canfield  v.  Moore,  16  Texas  Civ.  App.,  472,  41  S.  W.  Eep.,  718 ;  and 
Groos  V.  Bank,  72  S.  W.  Rep.,  403.  In  the  first  case,  to  the  petition  in 
which  a  general  demurrer  was  sustained,  the  plaintiff  failed  to  show 
that  he  was  damaged,  in  this :  that  the  mortgage  under  which  he  claimed 
a  lien  was  for  the  benefit  of  a  number  of  creditors  whose  claims  were 
required  by  its  terms  to  be  paid  prior  to  that  of  the  plaintiff  and  the 
petition  failed  to  show  that  in  any  event  the  contingency  would  ever 
arise  by  which  he  would  have  a  lien  upon  the  property  converted  for  the 
payment  of  his  debt.  It  is  not  the  case  of  a  perfect  lien,  but  merely 
a  possible  one.  In  the  second  case  the  mortgagors  discharged  their  debt 
in  full  to  the  mortgagee  prior  to  the  institution  of  the  suit  by  one  of  the 
mortgagors  as  assignee  of  the  mortgagee  against  the  defendant  for  a 
conversion  of  a  portion  of  the  mortgaged  property.  Of  course,  in  such 
case,  the  debt  being  paid,  the  mortgagee  had  no  interest  in  the  property 
formerly  covered  by  the  mortgage,  nor  any  cause  of  action  whatever 
against  one  who  had  previously  converted  it,  which  he  could  enforce 
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himself  or  assign  to  another.  The  case  last  cited  has  little  or  no  bearing 
upon  the  question,  since  it  was  an  action  by  a  plaintiff  seeking  to 
recover  upon  the  ground  of  having  been  in  possession  at  the  time  of 
conversion,  and  the  question  here  under  consioeration  was  not  there  de- 
cided. 

The  motion  for  rehearing  is  in  all  respects  overruled. 

Overruled. 

Writ  of  error  refused. 


St.  Louis  Southwestern  Ry.  Co.  op  Texas  v.  W.  H.  Arnold. 

Decided  April  22,  1905. 

1. — HtgUgentst — ^Injury  to  Brakeman-^Switohlnff — ^iMuet  not  Kaiiod. 

Where  it  was  the  duty  of  the  brakeman  (plaintiff  here)  to  ride  on  the 
footboard  of  the  engine  under  the  circumstances  attending  his  injury,  and  he 
could  have  checked  the  speed  of  the  engine  by  signaling  to  the  engineer,  but 
failed  to  do  so,  it  was  error  for  the  charge  to  submit  the  issue  of  negligence 
in  the  speed  of  the  engine  and  in  the  engineer's  directing  plaintiff  to  assume 
his  position  on  the  footboard. 

8. — Same— iMue  Eliminated — Charge. 

Where  the  evidence  eliminates  an  issue  of  negligence  raised  by  the  plead- 
ings it  is  error  for  the  charge  to  submit  such  issue. 

8.— ^Same. 

A  failure  of  the  engineer  to  stop  the  engine  before  reaching  a  derailing 
switch  would  not  fix  liability  on  the  railway  company  where  it  was  a  dark 
night  and  the  engineer  did  not  know  there  was  such  a  switch  ahead,  but  the 
brakeman  (plaintiff)  did  know  it,  and  was  stationed  on*"  the  footboard  with  a 
lantern  to  discover  the  switch,  but  did  not  signal  the  engineer  to  stop. 

4. — Same— Condition  of  Switch — ^Evidence  and  Charge. 

A  charge  upon  the  theory  tlat  the  condition  of  the  switch  was  not  known 
to  plaintiff  and  would  not  necessarily  have  been  known  to  him  in  the  due 
course  of  his  employment  was  error  where  the  evidence  showed  that  such 
condition  (the  switch  being  unspiked  and  open)  had  existed  for  a  long  time 
prior  to  the  accident  in  question,  and  was  properly  open  at  the  time,  and  that 
plaintiff  was  expecting  to  find  it  open. 

5. — Same — ^Evidence— Subsequent  Acts. 

It  was  error  for  the  court  to  permit  proof  by  plaintiff  that  after  the 
accident  the  railroad  company  had  cleared  the  ground  of  weeds  and  grass  at 
the  point  of  the  accident  and  location  of  the  switch.  Following  Railway  ▼. 
Ayres,  83  Texas,  268. 

6. — Same— Condition  of  Switch — ^Rebuttal. 

Such  evidence  having  been  admitted,  defendant  was  entitled  to  show  in 
rebuttal  that  on  the  morning  after  the  accident  a  witness  had  carefully  exam- 
ined the  ground  about  the  switch  and  found  the  same  clear  of  grass  and  weeds, 
and  that  no  grass  or  weeds  had  been  freshly  cut  from  about  the  switch.  This 
was  admissible  also  as  original  evidence  to  contradict  plaintiff's  testimony  to 
the  effect  that  the  switch  was  obscured  by  weeds  and  grass. 

7. — Contributory  Negligence— Charge. 

One  is  guilty  of  contributory  negligence  who  negligently  does  or  omits  to 
do  something  which  helps  to  bring  about  an  accident  whereby  he  is  injured, 
and  contributory  negi.gence  is  a  complete  bar  to  an  action  of  damages  by  the 

Vol,  XXXIX.  Civil— 11. 
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injured  party,  even  if  the  other  party  was  guilty  of  negligence  which  contributed 
to  cause  the  accident;  and  it  is  immaterial  which  party  was  the  most  negli- 
gent, or  which  contributed  most  to  cause  the  accident. 

8. — Same — Charge  Oronping  the  Pacts. 

Where  a  requested  charge  properly  grouped  the  facts  constituting  the  de- 
fense of  contributory  negligence  and  affirmatively  submitted  that  defense,  it 
was  error  for  the  court  to  refuse  to  give  it. 


9. — Negligence — Deflnition  in  Charge— Keqneit. 

The.  failure  of  the  court  to  define  "negligence,"  though  the  issue  of  negli- 
gence was  submitted  in  various  parts  of  the  charge,  was  not  error  in  the 
absence  of  a  requested  charge  therefor,  but  it  would  have  been  better  had  the 
court  properly  defined  the  term. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
T.  D.  Montrose. 

E.  B,  Perkins  and  Temple  ton,  Crosby  &  Dinsmore,  for  appellant. — 
1.  The  evidence  showed  conclusively  that  the  plaintiff  was  guilty  of 
negligence  which  caused  or  contributed  to  cause  his  injuries  and  the 
court  erred  in  refusing  to  give  the  requested  peremptory  instruction  to 
find  for  the  defendant.  Railway  Co.  v.  Bradford,  66  Texas,  732; 
Railway  Co.  v.  Williams,  72  Texas,  169;  Railway  Co.  v.  French,  86 
Texas,  96;  Webb  v.  Railway  Co.,  65  S.  W.  Rep.,  684. 

Randell  &  Wood,  for  appellee. 

RAINEY,  Chief  Justice. — The  following,  taken  from  appellant's 
brief,  is  a  correct  statement  of  the  nature  and  result  of  the  suit : 

W.  H.  Arnold  was  head  brakeman  on  one  of  the  regular  local  freight 
trains  of  the  St.  liouis  Southwestern  Railway  Company  of  Texas,  run- 
ning between  Commerce  and  Ft.  Worth.  On  the  night  of  October  27, 
1902,  his  train  was  going  to  Ft.  Worth  and  stalled  on  Fossil  Hill,  a 
short  distance  north  of  Hodge.  The  train  was  cut  in  two  and  the  front 
section  pulled  in  on  the  main  line  at  Hodge.  The  engine  was  then 
cut  loose  and  run  down  to  the  south  end  of  the  passing  track.  The  en- 
gineer, the  fireman  and  Arnold  were  with  the  engine.  It  was  their  pur- 
pose to  back  the  engine  through  the  passing  track  and  go  back  after 
the  rear  section  of  the  train.  When  the  engine  reached  the  south  end 
of  the  passing  track,  Arnold  got  oflE  and  let  the  engine  in  on  the  passing 
track.  He  then  set  a  derailing  switch  near  the  south  end  of  the  passing 
track  and  got  on  the  footboard  of  the  engine  for  the  purpose  of  lining 
up  a  derailing  switch  at  the  north  end  of  the  passing  track.  The  engine 
was  backed  through  the  passing  track  to  the  point  where  the  derailing 
switch  was,  and,  the  derailing  switch  not  being  discovered,  the  engine 
ran  into  it  and  ofiE  the  track.  Arnold  was  thereby  thrown  from  the 
footboard  and  his  leg  was  broken.  He  thereupon  brought  this  suit  for 
damages  on  account  of  his  said  injuries.  Eight  grounds  of  negligence 
were  alleged  in  his  petition.  It  was  charged:  (a)  that  the  engineer 
negligently  failed  to  send  anyone  in  advance  of  the  engine  to  inspect  the 
passing  track  in  order  to  determine  whether  or  not  there  was  a  derailing 
switch  at  the  north  end  thereof,  and,  if  so,  whether  or  not  it  was  lined 
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up  or  closed  before  undertaking  to  pass  his  locomotive  over  the  same; 

(b)  that  the  engineer  negligently  failed  to  stop  or  to  slow  up  his  en- 
gine as  he  approached  the  derailing  switch  in  order  to  ascertain  whether 
the  same  was  closed  or  open  before  undertaking  to  pass  over  the  .«ame ; 

(c)  that  the  engineer  negligently  ran  the  engine  over  the  passing  track 
at  a  dangerous  rate  of  speed,  making  it  impossible  to  discover  the  de- 
railing switch  in  time  to  stop  the  engine  before  reaching  the  same;  (d) 
that  the  engineer  negligently  compelled  the  plaintiff  to  stand  upon  the 
footboard  of  the  engine  while  it  was  being  propelled  over  the  passing 
track;  (e)  that  the  derailing  switch  where  the  engine  was  wrecked  was 
a  ground  switch,  and  that  an  upright  or  target  switch  should  have  been 
placed  at  that  point;  (f)  that  a  derailing  switch  should  not  have  been 
placed  in  the  passing  track;  (g)  that  the  derailing  switch  where  the 
plaintiff  was  injured  had  been  closed  or  spiked  down  prior  to  the  time 
plaintiff  was  hurt,  and  that  plaintiff  had  not  been  informed  that  the 
same  had  been  opened;  (h)  that  weeds,  grass  and  other  vegetation  had 
been  permitted  to  grow  up  about  the  derailing  switch  and  along  the 
passing  track,  thereby  obscuring  the  same. 

The  defendant  pleaded  the  general  issue,  contributory  negligence  and 
assumed  risk,  it  being  alleged  that  prior  to  the  accident  the  plaintiff 
was  warned  of  the  existence  of  the  derailing  switch;  that  he  voluntarily 
got  on  the  footboard  of  the  engine  and  rode  thereon  to  the  point  of  the 
accident  for  the  purpose  of  looking  out  for  and  lining  up  the  switch ; 
that  he  not  only  knew  of  the  existence  of  the  switch,  but  also  knew  that 
it  was  not  lined  up,  and  that  if  the  engine  was  not  stopped  before  it 
reached  the  switch  it  would  run  off  and  he  would  be  injured;  that  he 
knew  the  condition  of  the  track  and  of  the  ground  about  the  switch  and 
of  the  character  of  the  switch;  that  he  had  control  of  the  movements 
of  the  engine  and  had  the  power,  and  that  it  was  his  duty,  to  stop  the 
engine,  or  have  it  slowed  up,  before  it  reached  the  switch;  that  with 
knowledge  of  all  the  facts  and  conditions  surrounding  him  at  the  time 
and  of  all  the  dangers  incident  thereto  he  voluntarily  remained  on  the 
footboard  and  did  not  attempt  to  have  the  engine  stopped,  or  slowed  up, 
but  permitted  it  to  run  off  the  derailing  switch;  that  he  knew  the 
condition  of  the  track  and  of  the  ground  about  the  switch ;  that  if  any 
weeds,  grass  or  other  vegetation  was  growing  along  the  track  or  about 
the  switch  the  fact  was  known  to  him ;  that  if  the  switch  was  obscured 
by  grass,  weeds  or  other  vegetation  and  he  did  not  actually  know  that 
fact,  he  was  acquainted  with  such  facts  concerning  the  same  as  was 
equivalent  to  actual  knowledge.  A  jury  trial  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  $3,700. 

The  appellant  complains  of  the  following  paragraph  of  the  court's 
charge,  viz. :  "If  the  jury  believes  from  the  evidence  that  plaintiff  was 
a  brakeman  on  a  freight  train  in  the  employ  of  defendant,  and  that 
while  in  the  performance  of  the  duties  as  such  brakeman  at  the  time  and 
place  alleged  by  him,  and  that  the  engineer  who  had  charge  of  the 
locomotive  was  in  control  of  plaintiff,  and  commanded  him  to  go  upon 
the  footboard  at  the  rear  of  said  engine  in  order  to  open,  shut  and  line 
up  switches  that  might  be  necessary  for  the  proper  movement  of  said 
locomotive  and  cars,  and  if  you  believe  it  was  plaintiff's  duty  to  obev  the 
order  of  said  engineer  and  get  on  said  footboard  in  order  to  perform 
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the  duty  required  of  him,  and  in  the  performance  of  that  duty  plain- 
tiff got  upon  said  footboard,  and  that  such  act  was  one  that  an  ordinarily 
prudent  person  would  have  done  under  similar  circumstances,  and  that 
the  same  was  not  necessarily  dangerous,  and  that  said  engineer  then  and 
there  started  and  moved  said  train  backward  at  a  great  and  dangerous 
rate  of  speed  towards  a  derailing  switch  situated  on  a  passing  track  as 
alleged  by  plaintiff,  and  that  said  derailing  switch,  by  the  negligence  of 
defendant,  had  been  left  open  under  the  conditions  as  alleged  by  plain- 
tiff and  thereby  caused  said  locomotive  to  be  derailed,  and  by  reason 
thereof  plaintiff  was  injured  as  he  complains  by  said  derailed  locomotive, 
when  it  was  derailed,  if  it  was  derailed,  and  if  you  believe  from  the 
evidence  that  the  defendant  had  notice,  or  by  use  of  ordinary  care  could 
have  known  that  said  derailing  switch  had  been  left  open  as  alleged  by 
plaintiff,  and  thereby  rendered  dangerous  to  the  employes  of  defendant 
in  the  performance  of  their  duties ;  and  if  you  further  find  that  plaintiff 
was  ignorant  of  the  conditions  of  said  derailing  switch,  and  was  not 
in  possession  of  facts  that  would  put  an  ordinarily  prudent  person  upon 
inquiry  of  the  same,  and  would  not  have  learned  it  by  exercising  or- 
dinary care  or  in  the  ordinary  discharge  of  his  duty  must  have  neces- 
sarily acquired  such  knowledge,  you  will  find  for  the  plaintiff,  unless 
you  find  for  the  defendant  under  subsequent  instructions  given  you  in 
this  charge/^ 

This  charge  is  erroneous  in  submitting  grounds  of  negligence  on  the 
part  of  the  railroad  that  are  not  warranted  by  the  evidence.  It  was 
the  duty  of  the  plaintiff  to  ride  on  the  footboard  of  the  engine  under 
the  circumstances,  and  it  was  not  negligence  for  the  engineer  to  direct 
plaintiff  to  assume  that  position.  The  evidence  failed  to  show  that 
the  engine  was  run  at  a  dangerous  rate  of  speed,  or  if  so  the  evidence 
of  plaintiff  shows  it  was  within  his  power  to  check  it  by  signalling  the 
engineer,  and  this  he  failed  to  do,  and  hence  the  speed  of  the  engine  was 
not  an  issue  for  the  jury.  It  was  also  improper  to  submit*  as  a  ground 
of  negligence  whether  or  not  the  switch  was  properly  left  open.  The 
evidence  of  plaintiff  shows  that  it  was  proper  for  the  derailing  switch 
to  have  been  placed  there;  that  it  was  proper  for  it  to  be  open,  and  that 
he  expected  to  find  it  open.  These  grounds  of  negligence  were  elimin- 
ated by  the  evidence,  and  their  submission  was  calculated  to  mislead 
and  confuse  the  jury.  The  only  evidence  that  tends  in  the  least  to  show 
negligence  and  which  might  possibly  relieve  the  plaintiff  of  assumed 
risk,  and  fixing  liability  upon  the  railway  company,  is  the  testimony 
showing  that  grass,  weeds  and  other  vegetation  were  permitted  to  grow 
up  about  the  derailing  switch,  which  obscured  it,  and  the  court  should 
have  confined  the  submission  to  this  issue  alone. 

The  court  erred  in  giving  special  charge  number  2,  asked  by  plaintiff, 
to  the  effect  that  if  the  engineer  was  negligent  in  failing  to  slow  up  or 
stop  the  locomotive  as  he  approached  the  derailing  switch  in  order 
to  ascertain  its  position,  and  the  same  was  the  direct  and  proximate 
cause  of  plaintiff's  injuries,  to  find  for  plaintiff,  unless  they  found  for 
defendant  under  other  instructions. 

This  charge  should  not  have  been  given,  as  under  the  evidence  such 
failure  of  the  engineer  did  not  authorize  a  recovery.  The  evidence  of 
plaintiff  shows  that  just  before  starting  on  the  track  to  look  for  the 
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switch  the  engineer  told  him  that  he  did  not  know  whether  or  not  there 
was  a  derailing  switch  near  the  north  end.  It  was  a  dark,  drizzly  night, 
and  plaintiff  was  placed  on  the  footboard  with  a  lantern  to  discover 
the  switch.  He  knew  that  there  was  a  derailing  switch  near  the  north 
end  of  that  track.  His  testimony,  while  he  states  the  engineer  ought 
to  have  stopped  before  reaching  the  switch,  further  shows  that  he  was 
in  a  better  position  to  discover  the  location  of  the  switch,  and  that  he 
should  have  signaled  to  the  engineer  to  stop  before  running  off  the 
track.  Under  these  circumstances  the  failure  of  the  engineer  to  stop 
the  engine  would  not  fix  liability  upon  the  railway  company. 

The  court  erred  in  giving  special  charge  number  7,  asked  by  plaintiff, 
which  in  effect  instructed  the  jury  that  if  the  switcli  had  been  spiked 
down  so  it  could  not  be  opened  some  time  before  the  injury  and  plain- 
tiff knew  that  fact,  and  that  afterward,  but  prior  to  the  injury,  said 
switch  was  unspiked  so  it  could  be  opened  and  plaintiff  was  not  notified 
and  did  not  know  of  same  tind  would  not  necessarily  have  known  it  in 
the  due  course  of  his  employment,  and  defendant  was  guilty  of  negli- 
gence in  not  notifying  him  and  plaintiff  was  not  guilty  of  contributory 
negligence,  to  find  for  plaintiff.  This  issue  should  not  have  been  sub- 
mitted, for  we  do  not  think  the  evidence  shows  the  switch  had  been 
spiked  so  it  could  not  be  opened,  but  if  it  had,  it  shows  that  it  had  been 
nnspiked  for  a  long  time  prior  to  the  accident  and  was  properly  open 
at  the  time,  and  the  plaintiff  was  expecting  to  find  it  open. 

The  court  erred  in  failing  to  give  the  following  instruction,  asked  by 
defendant,  to  wit:  "One  is  guilty  of  contributory  negligence  who 
negligently  does,  or  omits  to  do,  something  which  helps  to  bring  about 
an  accident  whereby  he  is  injured,  and  contributory  negligence  is  a 
complete  bar  to  an  action  for  damages  by  the  injured  party,  even  if  the 
other  party  was  also  guilty  of  negligence  which  contributed  to  cause 
the  accident,  and  it  is  immaterial  which  party  was  the  most  negligent 
or  which  contributed  most  to  cause  the  accident."  This  charge  states 
the  law  correctly,  and  under  the  facts  the  defendant  was  entitled  to 
have  it  given. 

The  defendant  complains  of  the  court's  action  in  refusing  to  give 
the  seventh  special  instruction,  requested  by  defendant,  which  reads  as 
follows :  "If  you  believe  from  the  evidence  that  the  plaintiff  got  on  the 
foot  board  of  the  engine  after  lining  up  the  switches  at  the  south  end 
of  the  sidetrack  and  rode  thereon  to  the  point  where  he  was  injured, 
and  if  you  further  believe  that  his  purpose  in  riding  on  the  footboard 
was  to  look  out  for  and  line  up  a  derailing  switch  near  the  north  end 
of  the  sidetrack,  and  if  you  further  believe  that  while  he  was  riding 
on  said  footboard  he  had  the  power  to  control  the  movements  of  the 
engine  and  to  have  the  same  slowed  up  or  stopped  when  it  approached 
the  place  where  he  expected  to  find  the  derailing  switch,  and  if  you 
further  believe  that  he  failed  to  have  the  engine  stopped  or  slowed  up, 
and  that  in  consequence  of  such  failure  the  engine  ran  into  the  derailing 
switch  and  off  the  track,  and  if  you  further  believe  that  a  person  of 
ordinary  prudence,  situated  as  was  the  plaintiff,  would  have  had  the 
engine  stopped  or  slowed  up  when  it  approached  the  point  of  the  acci- 
dent, or  would  have  gotten  off  the  footboard  when  the  engine  ap- 
proached said  point,  then  the  plaintiff  was  guilty  of  contributor}'  nog- 
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ligence,  and  you  should  find  for  the  defendant  without  regard  to  any 
other  issue  in  the  case."  This  charge  properly  grouped  the  facts  that 
constituted  defendant's  defense.  It  was  entitled  to  have  such  defense 
affirmatively  submitted  and  the  court  erred  in  refusing  to  give  it. 

The  failure  of  the  court  to  define  negligence,  though  the  issue  of 
negligence  was  submitted  in  various  parts  of  the  charge,  was  not  error 
in  the  absence  of  a  requested  charge  by  defendant.  It  would  have  been 
better  had  the  court  properly  defined  it. 

It  was  error  for  the  court  to  permit  proof  by  plaintiff  that  after  the 
accident  the  railroad  company  had  cleared  the  ground  of  weeds  and 
grass  at  the  point  of  the  accident.  For  a  discussion  of  this  principle, 
see  Railway  v.  Ayres,  83  Texas,  268,  and  authorities  there  cited. 

The  defendant  should  have  been  allowed  to  show  by  its  witness, 
Kyle,  that  on  the  morning  after  the  accident  he  carefully  examined  the 
ground  about  the  switch  where  the  accident  occurred  and  that  the 
ground  was  there  clear  of  grass  and  weeds  and  the  switch  was  in  no 
way  obscured  and  that  the  condition  of  the  ground  showed  that  the 
same  had  not  been  cleared  off  after  the  accident  occurred  and  that  no 
weeds  and  grass  had  been  freshly  cut  from  about  the  switch  or  track. 
This  testimony  was  offered  in  rebuttal  of  testimony  that  had  been  in- 
troduced by  plaintiff  as  to  the  weeds  and  grass  having  been  cut  after 
the  accident.  But  we  think  it  would  have  been  proper  for  defendant  to 
have  introduced  this  testimony  as  original  testimony  to  contradict 
plaintiff's  testimony  to  the  effect  that  the  switch  was  obscured  by 
weeds  and  grass.  Should  this  testimony  be  introduced,  plaintiff  should 
be  permitted  to  show  that  the  weeds  and  grass,  if  so,  were  cut  before 
Kyle  made  the  examination. 

For  the  reasons  stated  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Texas  Loan  &  Trust  Company  v.  L.  E.  Angel. 

Decided  April  22,  1905. 

1. — ^Impeaohment  of  Witness — Charge. 

Where  evidence  is  introduced  to  impeach  a  witness  by  showing  statements 
of  his  ont  of  court  different  from  his  testimony,  it  is  error  for  the  court  to 
fail  by  its  charge  to  limit  the  consideration  of  the  impeaching  testimony  to 
the  purpose  for  which  it  was  admitted. 

2. — Charge— Request  for. 

Where,  on  an  issue  not  embraced  in  the  main  charge,  a  special  charge 
is  asked  which  is  incorrect,  but  sufficient  to  call  attention  to  the  omission,  the 
court  should  give  a  correct  instruction  covering  the  issue. 

8. — Same— Afarmative  Presentment  of  Defense. 

Where  contributory  negligence  was  pleaded  as  a  defense,  and  the  main 
charge  presented  that  issue  only  in  a  general  way,  the  defendant  was  entitled, 
upon  request  therefor,  to  an  instruction  grouping  the  facts  relied  on  an4 
affirmatively  presenting  such  defense. 
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Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Kichard  Morgan. 

Finley,  Knight  £  Harris  and  Etheridge  &  Baker,  for  plaintiff  in  error. 

Morris  &  Crow  and  Wendell  Spence,  for  defendant  in  error. 

RAINEY,  Chief  Justice. — The  defendant  in  error  sued  plaintiff  in 
error  to  recover  damages  for  personal  injuries  caused  by  the  alleged 
negligence  of  plaintiff  in  error^s  servant  in  the  operation  of  an  elevator 
in  use  in  the  building  of  plaintiff  in  error.  The  defendant  plead  the 
general  issue  and  contributory  negligence.  A  trial  resulted  in  a  judg- 
ment for  plaintiff,  and  defendant  prosecutes  this  appeal. 

Plaintiff  in  error  owned  an  office  building  in  the  city  of  Dallas  in 
which  it  operated  an  elevator  bv  electricitv.  Defendant  in  error  was 
officing  in  said  building  and  had  a  lawful  right  to  use  the  elevator. 
The  defendant  in  error  was  on  the  third  floor,  and  desiring  to  descend, 
entered  the  elevator,  and  in  closing  the  door  by  the  elevator  boy  her 
skirt  was  caught  and  fastened,  and  as  the  elevator  descended,  her 
skirts  were  drawn  and  she  was  suspended  and  in  some  manner,  unneces- 
sary to  here  state,  she  was  severely  injured. 

There  were  but  two  witnesses  who  testified  to  the  occurrence,  the 
defendant  in  error  and  one  Glasgow,  the  elevator  man,  and  the  testi- 
mony of  these  two  conflict  in  some  material  particulars.  The  defendant 
in  error  introduced  one  Whitehurst  to  impeach  the  testimony  of  Glas- 
gow by  showing  that  Glasgow  had  made  other  and  different  statements 
out  of  court  from  those  made  on  the  trial.  The  testimony  of  White- 
burst  as  to  the  purport  of  such  statements  tended  to  show  negligence 
on  Glasgow's  part  in  the  operation  of  said  elevator.  To  limit  this 
testimony  to  the  only  purpose  for  which  it  was  admissible,  the  defend- 
ant requested  the  court  to  give  the  following  instruction,  to  wit :  "You 
are  instructed  that  you  can  not  consider  the  evidence  of  the  witness 
Whitehurst  as  tending  to  establish  negligence  on  the  part  of  the  de- 
fendant." We  are  not  prepared  to  say  that  this  charge  is  couched  in 
such  language  as  required  it  to  have  been  given,  but  it  was  sufficient  to 
call  the  court's  attention  to  the  fact,  and  the  court  should  have  sub- 
mitted an  instruction  limiting  the  testimony  of  Whitehurst  to  the 
purpose  for  which  it  was  admitted. 

When  testimony  is  admissible  for  the  purpose  of  impeaching  a  wit- 
ness by  showing  that  he  has  made  statements  out  of  court  different 
from  those  made  by  him  on  the  trial,  it  is  error  for  the  court  to  fail 
by  its  charge  to  limit  its  consideration  by  the  jury  to  the  purpose  for 
which  it  was  admitted.  (Halsell  v.  Decatur  Cotton  Oil  Co.,  36  S.  W. 
Rep.,  843;  Wier  v.  McGee,  25  Texas  Supp.,  21 ;  Railway  Co.  v.  Johnson, 
72  Texas,  95;  Telegraph  Co.  v.  Wingate,  6  Texas  Civ.  App.,  394; 
Railway  Co.  v.  Harris,  30  Texas  Civ.  App.,  179,  70  S.  W.  Rep.,  335.) 

W^here  a  special  charge  is  asked  on  an  issue  not  embraced  in  the  main 
charge,  though  incorrect,  if  it  is  sufficient  to  call  the  court's  attention 
to  the  omission,  the  court  should  prepare  and  give  a  correct  instruction 
covering  that  issue,  (Cleveland  v.  Empire  Cotton  Mills,  6  Texas  Civ. 
App.,  478;  Railway  Co.  v.  Cusenberry,  86  Texas,  525;  Railway  Co.  v. 
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Mangham,  29  Texas  Civ.  App.,  486,  69  S.  W.  Rep.,  80.)  Without  this 
testimony  being  restricted,  we  can  not  say  that  the  purpose  for  which 
it  was  admitted  is  so  obvious  as  that  the  jury  may  not  have  considered 
it  for  all  purposes,  and  the  court  erred  in  not  giving  a  charge  limiting  it. 

The  defendant  asked  the  following  charge,  which  was  refused  by  the 
court,  to  wit:  "Gentlemen  of  the  jury:  You  are  instructed" that 
ordinary  care  is  that  degree  of  care  which  an  ordinarily  prudent  person 
would  exercise  under  like  circumstances,  and  you  are  instructed  that  it 
was  the  duty  of  plaintiff,  on  entering  and  taking  her  position  in  the 
elevator,  to  exercise  ordinary  care  for  her  own  safety.  If  you  believe 
from  the  evidence  that  a  lady  of  ordinary  care  and  prudence,  on  enter- 
ing the  elevator  under  like  circumstances  to  those  in  this  case,  would 
have  seen  to  it  that  her  skirts  cleared  the  door  of  the  elevator  so  as  not 
to  be  caught  on  the  closing  of  the  door,  and  you  further  believe  that 
plaintiff  failed  to  exercise  ordinary  care  in  this  respect,  then  you  are 
charged  that  this  would  constitute  contributory  negligence  on  her  part, 
and  the  defendant  could  not  be  held  liable  for  any  injury  that  resulted 
to  her  in  consequence  of  her  dress  being  caught  in  the  door  of  the 
elevator,  unless  you  should  further  believe  that  after  discovering  plain- 
tiff's peril  the  operator  of  the  elevator  failed  to  exercise  proper  care  in 
the  use  of  the  means  at  hand  to  avoid  injury  to  her.*^  In  refusing  this 
charge  the  court  erred. 

The  defendant  plead  contributory  negligence,  and  the  court  only 
presented  it  in  a  general  way,  not  applying  the  law  to  the  facts.  The 
defendant  is  entitled  to  have  the  facts  on  which  it  relies,  grouped  and 
its  defense  presented  affirmatively,  and  the  failure  of  the  trial  court  to 
so  present  it,  if  requested,  is  reversible  error,  if  not  so  presented  in 
the  main  charge.  (Railway  Co.  v.  McGlamory,  89  Texas,  635;  Railway 
Co.  V.  Rogers,  91  Texas,  52;  Railway  Co.  v.  Cassiday,  92  Texas,  525.) 

We  have  considered  the  other  errors  assigned  and  do  not  deem  them 
well  taken.  For  the  errors  stated,  the  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 


Texas  Moline  Plow  Company  v.  Xiagara  Fire  Insurance  Company. 

Decided  April  22,  1905. 

Pire  Insurance  Contract — Beplacing^  Ooods — Purchase  Elsewhere — Time. 

Where  an  insurance  policy  provided  that  the  insurer  should  not  be  liable 
beyond  the  actual  cash  value  of  the  property  lost,  the  amount  in  no  event 
to  exceed  what  it  would  then  cost  the  insured  to  replace  the  same  with  material 
of  like  kind  and  quality,  the  value  was  to  be  determined  by  what  it  would 
cost  to  replace  the  goods  burned  from  other  markets,  where  such  goods  were 
usually  manufactured,  with  goods  of  like  kind  and  quality,  within  a  reasonable 
time;  and  the  insured  was  not  entitled  to  recover  the  cash  market  value  of 
the  goods  if  sold  by  him  in  the  usual  course  of  business,  although  goods  of 
the  kind  burned  could  not  be  then  or  immediately  procured  when  the  loss 
occurred. 

Error  from  the  District  Court  of  Dallas.     Tried  below  before  Hon. 
Richard  Morgan. 
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Etheridge  &  Baker,  for  plaintiff  in  error. — Under  a  poliey  of  fire 
insurance  stipulating  that  insurer  will  pay  the  cash  market  value  of 
the  property  insured,  as  determined  at  a  certain  time  and  place,  subject 
to  a  prorating  and  three-fourths  loss  clause,  the  assured,  in  the  event 
of  a  loss  under  the  terms  of  the  policy,  is  entitled  to  a  judgment  in 
accordance  with  such  contract  obligation,  and  the  fact  that  the  contract 
further  stipulates  that  the  insurer  shall  not  be  liable  beyond  the  amount 
for  which  the  goods  could  have  been  then  replaced  by  other  goods  of 
like  kind  and  quality  is  immaterial  when  it  is  affirmatively  shown  that 
the  goods  were  impossible  of  replacement  at  any  price  at  the  time 
and  place  of  the  fire  and  for  thirtv  davs  thereafter."^  Hartford  Fire  Ins. 
Co.  V.  Cannon,  46  S.  W.  Rep.,  851 ;  Springfield,  etc.,  Ins.  Co.  v.  Cannon, 
46  S.  W.  Rep.,  375;  Mitchell  v.  St.  Paul,  etc.,  Ins.  Co.,  52  N.  W.  Rep., 
1017;  Chapman  v.  Rockford  Ins.  Co.,  62  N.  W.  Rep.,  422;  Parrish  v. 
Insurance  Co.,  20  Insurance  Law  Jour.,  95;  Manchester  Fire  Ins.  Co. 
V.  Simmons,  12  Texas  Civ.  App.,  607. 

Crane  &  Oilbert,  for  defendant  in  error. — The  policy  stipulating 
that  "the  defendant  company  should  not  be  liable  beyond  the  actual 
cash  value  of  the  property  at  the  time  any  loss  or  damage  occurs,  and 
the  loss  or  damage  to  be  ascertained  or  estimated  according  to  such  actual 
cash  value,  with  proper  deduction  for  depreciation,  however  caused,  and 
shall  in  no  event  exceed  what  it  would  then  cost  the  assured  to  repair 
or  replace  the  same  with  material  of  like  kind  and  quality,'*  the  court 
correctly  instructed  the  jury  to  find  for  the  plaintiff  the  amount  that  the 
evidence  showed,  without  contradiction,  that  it  would  cost  the  plaintiff 
to  replace  the  property  destroyed,  with  property  of  like  kind  and 
quality.  German  Ins.  Co.  v.  Everett,  36  S.  W.  Rep.,  125;  Fisher  v. 
Insurance  Co.,  33  Fed.  Rep.,  548. 

RAINEY,  Chief  Justice. — ^This  suit  was  instituted  by  plaintiff  in 
error  to  recover  on  an  insurance  policy  issued  by  defendant  in  error. 
Plaintiff  in  error  recovered  judgment,  but  appeals  because  the  recovery 
is  not  as  large  as  it  believes  it  is  entitled  to.  This  is  the  only  issue 
over  which  there  is  any  controversy.  The  agreement  of  the  parties  as 
to  the  facts  is  as  follows: 

'^t  was  agreed  between  the  parties,  plaintiff  and  defendant,  in  open 
court,  that  plaintiff's  cause  of  action  is  uncontroverted,  and  may  be 
considered  proved  as  to  everything  except  the  value  of  the  property 
destroyed.  That  the  fire  occurred  July  12,  1902.  That  proofs  of  loss 
were  made  August  13,  1902.  That  the  loss  was  payable  by  defendant 
October  13,  1902,  with  6  percent  interest  thereon  from  date.  It  was 
further  agreed  that  the  question  as  to  the  value  of  the  property  de- 
stroyed depended  upon  the  proper  construction  of  the  following  stipula- 
tions in  the  policy  sued  on : 

"*This  company  shall  not  be  liable  beyond  the  actual  cash  value  of 
the  property  at  the  time  any  loss  or  damage  occurs,  and  the  loss  or 
damage  shall  be  ascertained  or  estimated  according  to  such  actual  cash 
value,  with  proper  deduction  for  depreciation,  however  caused,  and 
shall  in  no  event  exceed  what  it  would  then  cost  the  assured  to  repair 
or  replace  the  same  with  material   of  like  kind  and  quality.     Said 
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ascertainment  or  estimate  shall  be  made  by  assured  and  this  company, 
or  if  they  differ,  then  by  appraisers,  as  hereinafter  provided,  and  the 
amount  of  loss  or  damage  having  been  thus  determined,  the  sum  for 
which  this  company  is  liable  pursuant  to  this  policy  shall  be  payable 
60  days  after  due  notice,  ascertainment,  estimate  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  company  in  accordance  with  the 
terms  of  this  policy.  It  shall  be  optional,  however,  with  this  company 
to  take  all  or  any  part  of  the  articles  at  such  ascertained  or  appraised 
value,  and  also  to  repair,  rebuild  or  replace  the  property  lost  or  damaged, 
with  other  of  like  kind  and  quality  within  a  reasonable  time,  on  giving 
notice  within  30  days  after  the  receipt  of  the  proof  herein  required  of 
its  intention  so  to  do,  but  there  can  be  no  abandonment  to  this  company 
of  the  property  described.  It  is  a  condition  of  this  policy  that  in  the 
event  of  loss  or  damage  by  fire  to  the  property  insured,  this  company 
shall  not  be  liable  for  an  amount  greater  than  three-fourths  of  the  cash 
market  value  of  the  same,  not  exceeding  the  amount  of  said  policy 
at  the  time  immediately  preceding  such  loss  or  damage,  and  in  the  event 
of  other  insurance  on  the  property  insured,  then  this  company  shall  be 
liable  only  for  its  proportion  of  three-fourths  of  such  actual  market 
value  at  the  time  of  the  fire.^ 

"The  foregoing  constituted  the  only  provision  material  to  the  de- 
termination of  the  issues  of  this  cause.  Appraisement  referred  to 
in  provision  quoted  from  policy  was  waived. 

"The  plaintiff  proved  that  the  cash  market  value  of  the  property 
destroyed  in  San  Antonio  at  the  time  of  the  fire  was  $5,114.87.  That 
this  was  the  price  at  which  the  goods  could  have  been  sold  at  wholesale 
in  San  Antonio  to  persons  desiring  to  buy  the  same,  that  is,  dealers  in 
quantities  of  a  single  article  or  in  carload  lots  or  in  less  than  carload 
lots,  in  plaintiff's  ordinary  course  of  business.  It  was  proven  that 
plaintiff  was  in  the  jobbing  business  at  San  Antonio,  and  sold  to 
dealers  only  in  quantities  desired  from  a  single  article  to  a  carload  or  less 
than  carload  lots.  Plaintiff  proved  that  there  were  no  stocks  of  goods 
in  San  Antonio  at  the  time  of  the  fire  from  which  it  could  have  re- 
placed the  goods  destroyed. 

"The  defendant  proved  that  the  plaintiff  could  have  bought  goods 
exactly  similar  in  character  to  those  destroyed  in  the  markets  where 
it  did  purchase  the  goods  that  were  destroyed,  and  that  said  goods, 
including  purchase  price  and  freight  to  San  Antonio,  would  have 
cost  the  sum  of  $4,313.21,  and  could  have  been  laid  down  in  San  Antonio 
within  30  days  after  the  fire.  That  plaintiff  did  so  buy  other  goods 
after  the  fire,  which  were  so  delivered.  That  the  policy  sued  on  was 
one-third  of  the  total  concurrent  insurance  covering  the  property  de- 
stroyed, and  that  plaintiff  was  entitled  to  recover  with  interest  one-third 
of  three-fourths  of  either  $5,114.87  or  $4,313.21,  according  to  which 
rule  was  the  proper  rule  of  law  for  determining  the  defendant's  liability 
under  the  policy  sued  on  and  on  the  proof  made.*' 

The  controversy  arises  over  the  clause  of  the  policy  which  reads: 
"This  company  shall  not  be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  occurs  and  the  loss  or  damage 
shall  be  ascertained  or  estimated  according  to  such  actual  cash  value, 
with  proper  deduction  for  depreciation,  however  caused,  and  shall  in 
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no  event  exceed  what  it  would  then  C08t  the  assured  to  repair  or  replace 
the  same  with  material  of  like  kind  and  quality/'  etc. 

Plain  tiflf  in  error's  contention  is,  that  as  the  goods  burned  could  not 
be  immediately  replaced  in  San  Antonio  with  goods  of  like  kind  and 
quality,  it  is  entitled  to  recover  the  cash  market  value  of  the  goods, 
which  is  what  the  goods  could  have  been  sold  for  in  San  Antonio  to 
dealers,  at  wholesale,  in  quantities  of  a  single  article,  or  in  carload  lots, 
or  in  less  than  carload  lots,  in  plaintiflPs  ordinary  course  of  business. 
The  contention  of  defendant  is  that  the  value  is  to  be  determined  by 
what  it  would  cost  to  replace  said  goods  from  other  markets  with  goods 
of  like  kind  and  quality,  within  a  reasonable  time,  which  could  be 
done  and  was  done  in  this  instance  within  thirty  days. 

In  construing  contracts  the  rule  of  law  is  to  give  force  and  effect  to 
each  and  every  provision  therein,  insofar  as  practicable.  To  adopt 
plaintiff's  construction  would  be  to  eliminate  from  the  contract  that 
clause  which  provides  that  the  cash  value  "shall  in  no  event  exceed 
what  it  would  then  cost  the  assured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality."  This  clause  fixes  the  basis  for  de- 
termining the  cash  value  in  case  of  loss  by  fire.  The  expression,  what  it 
would  then  cost  the  assured,  evidently  was  not  intended  to  mean  what  it 
would  cost  to  replace  immediately,  or  instanter,  upon  the  destruction 
of  the  goods  by  fire,  but  what  it  would  cost  to  replace  the  burnt 
articles  from  the  markets  where  such  goods  were  usually  manufactured, 
or  could  be  purchased,  within  a  reasonable  time.  The  goods  were  re- 
placed within  thirty  days  after  the  fire  at  a  sum  less  than  that  claimed 
by  plaintiff.  This  was  within  a  reasonable  time,  and  fixed  the  sum  of 
plaintiff's  recovery.  At  the  time  of  making  the  contract  the  parties 
are  presumed  to  have  known  the  condition  of  the  market  at  San  Antonio, 
and  it  must  be  held,  when  said  clause  was  insisted  upon,  that  it  was 
contemplated  that,  in  case  of  loss  and  in  order  to  replace  the  goods, 
other  markets  would  have  to  be  resorted  to,  and  that  a  reasonable  time 
to  replace,  and  what  it  would  cost  to  so  do,  would  be  considered. 

The  cases  cited  by  plaintiff  in  error  in  support  of  its  contention,  we 
do  not  think  conflict  with  the  views  herein  expressed.  In  Insurance 
Co.  V.  Cannon,  19  Texas  Civ.  App.,  305,  46  S.  W.  Rep.,  851,  opinion 
by  Justice  Ply,  the  contention  by  the  insurance  company  was  that  the 
insured  could  only  recover  what  it  would  cost  the  manufacturer  to  re- 
produce the  bagging  burnt,  together  with  costs  of  freight  from  Boston, 
Mass.,  to  Galveston,  and  costs  of  insurance,  storage,  etc.,  and  this  was 
insisted  upon  because  the  insured  was  a  manufacturer.  The  effect  of 
the  court's  holding  was  that  that  did  not  change  the  rule  of  law  as  to 
the  measure  of  damages,  and  that  the  same  rule  should  be  applied  as 
in  other  cases.  The  rule  we  have  announced  is  not  believed  to  be  con- 
trary to  the  ordinary  rule  announced  by  all  the  authorities. 

The  case  of  Insurance  Company  v.  Cannon,  18  Texas  Civ.  App., 
588,  45  S.  W.  Eep.,  945,  involves  the  same  facts  as  those  in  the  Cannon 
case  supra.  Garrett,  C.  J.,  in  rendering  the  opinion  uses  the  following 
language:  **The  measure  of  damages  to  be  considered  must  be  the 
actual  cash  value,  since  it  was  shown  and  practically  not  controverted 
that  the  bagging  destroyed  could  not  have  been  replaced  at  the  time, 
or  within  a  reasonable  time  thereafter,  in  the  same  amount  with  material 
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of  like  kind  and  quality.  The  actual  cash  value  of  an  article  may  be 
shown  by  showing  the  market  value,  but  this  is  not  the  only  criterion 
or  evidence  of  it.''  It  will  be  seen  from  this  language  that  Judge 
Garrett  recognized  the  principle  that  a  reasonable  time  to  replace  the 
goods  should  be  considered  in  determining,  under  the  contract,  the 
actual  cash  value  of  the  goods  destroyed. 

In  Insurance  Company  v.  Everett,  36  S.  W.  Rep.,  125,  it  was  held 
that  the  measure  of  damage  in  loss  of  goods  by  fire  is  the  amount  that 
it  would  cost  the  insured  in  cash  to  purchase  property  of  like  kind  and 
quality.  This  is  the  measure  the  trial  court  meted  out  to  the  plaintiff 
in  error  in  this  case.  The  judgment  recovered  was  what  it  cost  him  to 
replace  the  burnt  goods  with  others  of  like  kind  and  quality. 

The  judgment  is  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Texas  Midland  Railroad  v.  J.  B.  Ellison. 

Decided  April  22,  1005. 

1. — Carrier  of  Patsengers — ^Boarding  KoTing  Train — Contributory  Negligence. 

Where  a  passenger,  knowing  it  was  dangerous  to  do  so  and  without  any 
special  necessity  therefor,  attempted  to  board  a  moving  train  and  was  injured, 
he  was  guilty  of  contributor}'  negligence  as  a  matter  of  law. 

2. — Same — Contributory  Negligence  as  Issue  of  Fact. 

Where  the  passenger  believes  it  will  be  safe  for  him  to  attempt  to  board 
the  moving  tram  the  question  of  negligence  in  his  making  the  attempt  is 
usually  one  of  fact  for  the  jury,  but  it  is  otherwise  where  he  testifies  that  he 
knew  it  was  dangerous,  or  where  the  danger  is  so  obvious  that  it  can  be  said 
that    no    person    of    ordinary    care    and    prudence    would    have    attempted    it. 

8. — Same — ^Alighting  at  Intermediate  Station. 

A  passenger  may,  without  losing  his  status  and  rights  as  such,  alight 
from  the  train,  from  motives  of  curiosity  or  business,  at  an  intermediate  sta- 
tion, and  it  makes  no  difference  that,  at  the  time  he  alights,  the  train  is  not 
then  immediately  at  the  station  platform,  but  has  stopped  to  await  the  passing 
of  another  train  on  a  switch  track  near  by  and  within  the  grounds  used  for 
station  purposes. 

4. — ^Defectiye  Appliance — ^Evidence. 

Evidence  of  the  condition  of  an  appliance  (car  step)  at  a  time  remote 
from  the  date  of  the  injury'  caused  by  it  is  of  doubtful  admissibility;  and 
where  a  witness  testified  to  the  condition  of  the  appliance  as  it  was  after  the 
accident,  his  further  statement  that  he  called  the  attention  of  others  to  such 
condition,  was  inadmissible  where  there  was  no  attempt  to  impeach  him  or 
show  that  his  testimony  was  a  recent  fabrication. 

5. — Contributory  Negligence — Charge. 

Where  there  are  distinct  matters  of  contributory  negligence,  it  is  error  for 
the  charge  to  require  an  affirmative  finding  of  all  of  the  several  facts  conjunc- 
tively before  finding  for  defendant,  when  a  finding  of  one  of  them  entitled 
defendant  to  a  favorable  verdict. 

Appeal  from  the  District  Court  of  Hunt.     Tried  below  before  Hon. 
T.  D.  Montrose. 

The  following  is  the  special  charge  asked  by  defendant,  embodied  in 
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the  twenty-fourth  assignment  of  error  and  referred  to  in  the  opinion: 
"The  defendant  requests  the  court  to  instruct  the  jury  as  follows :  *You 
are  instructed  that  if  you  believe  from  the  evidence  that  the  plaintiff 
on  the  occasion  in  question  attempted  to  board  the  defendant's  train 
while  the  same  was  in  motion,  and  that  the  plaintiff  knew  that  the 
attempt  to  do  so  was  dangerous,  and  that  an  ordinarily  prudent  person 
would,  not  attempt  to  board  the  defendant's  train  while  the  same  was 
in  motion,  at  the  time  and  under  the  circumstances  under  which  the 
plaintiff  attempted  to  board  it,  and  if  you  believe  from  the  evidence 
that  in  attempting  to  so  board  it  the  plaintiff  was  negligent,  and  that 
his  negligence  was  the  proximate  cause  or  one  of  the  proximate  causes 
of  his  injury — ^that  is  to  say,  that  the  plaintiff  would  not  have  received 
his  injury  but  for  his  attempt  to  so  board  the  train  at  that  time  and 
under  those  circumstances — then  you  are,  instructed  that  the  plaintiff 
can  not  recover,  and  you  are  instructed  to  return  a  verdict  for  the 
defendant.'"  The  qualification  of  the  charge  by  the  court  was  as 
follows:  "Given  with  the  qualification,  if  you  believe  that  in  boarding 
said  train  the  plaintiff  was  guilty  of  contributory  negligence  as  defined 
in  the  main  charge." 

Ogden  &  Brooks  and  A.  H.  Dashiell,  for  appellant. — 1.  Where  a 
party  attempts  to  board  a  moving  train,  knowing  that  such  act  is 
dangerous,  he  is  guilty  of  contributory  negligence,  as  a  matter  of  law, 
and  can  not  recover.  Williams  v.  Railwav,  36  S.  W.  Rep.,  329 ;  Oxheer 
V.  Railway,  67  S.  W.  Rep.,  558 ;  Dillingham  v.  Pierce,  31  S.  W.  Rep., 
207 ;  Railway  v.  Shelton,  69  S.  W.  Rep.,  656 ;  Railway  v.  Gascamp,  69 
Texas,  545 ;  Mills  v.  Railway,  94  Texas,  242 ;  Railway  v.  Dorrough,  72 
Texas,  108. 

2.  The  plaintiff  in  this  case,  having  disembarked  from  the  train  at 
a  place  that  was  not  the  regular  or  customary  place  of  discharging  or  of 
taking  on  passengers,  and  not  his  point  of  destination,  and  having  left 
the  train  on  business  wholly  disconnected  with  his  journey,  and  having 
attempted  to  board  it  while  in  motion  at  a  point  on  defendant's  line 
where  passengers  were  never  received  or  discharged,  he  had  ceased  to 
be  a  passenger,  and  the  defendant  owed  him  no  duty  as  such,  and  he  is 
therefore  not  entitled  to  recover.  Railway  v.  Foreman,  73  Texas,  314 : 
Railway  v.  Cooper,  20  S.  W.  Rep.,  990 ;  Bullock  v.  Railway,  56  S.  W. 
Rep.,  784;  State  v.  Railway,  4  Am.  Rep.,  565;  Elliott  on  Railroads, 
vol.  1,  p.  2458,  sec.  2578 ;  Hutchinson  on  Carriers,  sec.  561a,  p.  639. 

3.  A  porter  or  brakeman  of  a  train  has  no  authority  to  invite  a 
passenger  to  get  on  a  moving  train.  Railway  v.  Anderson,  82  Texas, 
616;  Railway  v.  Black,  87  Texas,  160;  Railway  v.  Perry,  27  S,  W.  Rep., 
496. 

Yates  &  Carpenter,  for  appellee. — 1.  In  order  that  an  act  be  deemed 
negligent  per  se,  it  must  have  been  done  contrary  to  a  statutory  duty, 
or  it  must  appear  so  opposed  to  the  dictates  of  common  prudence  that 
the  court  can  say,  without  hesitation  or  doubt,  that  no  careful  person 
would  have  committed  it.  Railway  v.  Gascamp,  7  S.  W.  Rep.,  227; 
Railway  v.  Murphv,  46  Texas,  356;  Lee  v.  International  &  G.  N.  Ry. 
Co.,  36  S.  W.  Rejp.,  63. 
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2.  Plaintiff  did  not  forfeit  his  rights  as  a  passenger  under  the  facts 
and  circumstances  of  this  case.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Overfield,  47  S.  W.  Rep.,  684 ;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Humphrey, 
62  S.  W.  Rep.,  791 ;  Texas  &  Pac.  Rv.  Co.  v.  Goldman,  51  S.  W.  Rep\, 
275. 

3.  Where  a  carrier  permits  a  step  provided  by  it  for  the  use  of 
passengers  in  getting  on  its  train  to  become  defective,  and  after  inviting 
a  person  to  board  its  train,  while  such  person  is  attempting  to  board 
said  train,  and  knowing  he  is  attempting  to  do  so,  suddenly  increases 
the  speed  of  the  train,  it  ought  reasonably  to  have  foreseen  injury  to 
such  person,  from  either  the  defective  step,  the  sudden  increase  of 
speed,  or  both.  Texas  Midland  Railroad  v.  Brown,  58  S.  W.  Rep.,  44 ; 
San  Antonio  &  A.  P.  Rv.  v.  Beam,  50  S.  W.  Rep.,  411 ;  Missouri,  K.  & 
T.  Ry.  of  Texas  v.  Oslin,  63  S.  W.  Rep.,  1039. 

TALBOT,  Associate  Justice. — The  statement  of  the  case  found  in 
appellants  brief  is  substantially  correct,  and  with  a  slight  change,  is 
adopted. 

Appellee  brought  this  suit  against  appellant  for  personal  injuries 
alleged  to  have  been  received  by  him  while  attempting  to  board  a  moving 
train  at  a  station  on  appellant's  road,  known  as  Cash.  He  alleges  in 
substance  that  he  was  a  passenger  from  Paris  to  Quinlan,  and  that  the 
train  he  was  on  took  a  side  or  switch  track  at  Cash,  an  intermediate 
station,  to  allow  a  north  bound  train  to  pass;  that  there  was  no  depot 
house  at  Cash  and  no  certain  place  there  for  receiving  and  discharging 
passengers;  that  while  the  train  was  on  said  switch  track  he  got  off  to 
converse  with  a  party  standing  near,  about  a  business  matter,  intending 
to  reembark  and  continue  his  journey,  but  that  the  train  was  started 
without  warning,  and  that  after  it  had  backed  onto  the  main  line  he 
was  made  to  believe  by  signals  from  the  servants  of  the  appellant  that 
it  was  about  to  go  forward  on  its  trip,  and  charges  that  he  was  thereby 
invited  to  get  on  board  of  said  train  while  on  the  main  track,  and  that 
in  attempting  to  do  so,  and  while  the  train  was  moving  slowly,  he  fell 
and  was  injured.  Appellee  charges  that  appellant  was  negligent  in 
having  a  defective  step  on  the  car  which  he  tried  to  board,  and  in 
starting  the  train  from  the  switch  track  without  warning,  and  that  it 
suddenly  increased  the  speed  of  the  train  about  the  time  he  attempted 
to  board  it. 

Appellant  filed  a  general  denial,  and  specially  answered  that  the 
appellee  was  guilty  of  contributory  negligence  in  alighting  from  the 
train  at  the  place  he  did,  and  in  attempting  to  board  it  at  another  place 
while  it  was  in  motion,  and  that  he  alighted  from  said  train  while  it 
was  standing  on  a  sidetrack  for  a  purpose  made  necessary  for  the 
operation  of  appellant's  railroad,  at  a  point  other  than  plaintiff's 
destination,  and  at  a  point  which  was  not  provided  or  intended  for  the 
purpose  of  plaintiff's  alighting  therefrom.  That  he  attempted  to  board 
said  train  with  full  knowledge  of  the  conditions  surrounding  him  and 
of  the  dangers  incident  to  said  negligent  act,  the  risk  of  which  was 
thereby  assumed  by  him.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  the  appellee  for  $4,0009  ^^d  appellant's  motion  for  a  new 
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trial  being  overruled  and  notice  of  appeal  being  given^  it  has  brought 
this  case  here  for  review. 

At  the  close  of  the  evidence  appellant  requested  the  court  to  charge 
the  jury  peremptorily  to  return  a  verdict  for  appellant.  The  refuMl 
of  this  charge  is  made  the  basis  of  appellant's  first  assignment  of  error; 
and  the  first  proposition  urged  thereunder  is,  that  "where  a  party 
attempts  to  bo^rd  a  moving  train,  knowing. that  such  act  is  dangerous, 
he  is  guilty  of  contributory  negligence,  as  a  matter  of  law,  and  can 
not  recover/'  There  was  testimony  tending  to  show  that  while  ap- 
pellant did  not  maintain  a  depot  house  at  its  station,  Cash,  it  did  have 
a  platform  there  where  passengers  were  received  upon  and  discharged 
from  its  trains;  that  when  appellee  tried  to  get  on  the  train  and  was 
injured,  said  train  was  some  distance  north  of  the  platform  and  moving 
south  in  the  direction  thereof. 

Appellee  testified  that  he  knew  the  time  to  get  on  a  train  was  when 
it  was  standing  still ;  that  he  knew  it  was  dangerous  to  get  on  a  moving 
train;  that  he  "knew  it  was  dangerous  to  effect  a  landing  on  that 
moving  train,''  meaning  the  train  he  attempted  to  get  on  when  hurt. 

It  is  contended  that  the  well  established  rule  in  ^his  State,  that  it 
is  not  negligence  per  se  for  a  person  to  attempt  to  get  off  or  upon  a 
slowly  moving  train,  but  that  in  such  case  the  question  of  contributory 
negligence,  ordinarily,  becomes  an  issue  of  fact,  for  the  determination 
of  the  jury,  is  founded  upon  the  theory  or  fact  that,  under  the  particular 
circumstances  of  each  case  in  which  the  rule  has  been  applied,  the  party 
attempting  to  alight  from,  or  board,  the  train,  believed  that  he  could 
do  so  without  danger;  that  it  can  not  be  said  that  an  ordinarily  prudent 
person,  knowing  that  it  would  be  dangerous  to  do  so,  would  attempt  to 
board  a  moving  train;  and  that  inasmuch  as  it  is  made  to  appear  in 
this  case  by  appellee's  own  declarations  and  admissions,  made  upon  the 
witness  stand,  that  he  knew  it  was  dangerous  to  attempt  to  board 
appellant's  train  at  the  time,  place  and  under  the  circumstances  he 
attempted  to  do  so,  verdict  should  have  been  for  appellant.  We  concup 
in  this  view  of  the  law  and  think  the  contention  should  be  sustained. 
The  unqualified  statements  of  appellee  are  to  the  effect  that  he  knew  it 
was  dangerous  to  get  on  a  moving  train ;  that  he  knew  it  was  dangerous 
to  effect  a  landing  on  appellant's  train  at  the  time  and  place  he  at- 
tempted it.  It  further  appears  that  appellee  had  been  about  the  station 
Cash  a  great  deal;  that  he  was  familiar  with  the  railroad  tracks  there 
and  knew  that  appellant  maintained  a  platform  at  said  station,  only  a 
short  distance  south  of  where  he  attempted  to  board  its  train  while 
in  motion,  at  which  appellant  received  upon  and  discharged  from  its 
train  passengers;  that  this  station  was  the  meeting  point  of  the  north 
and  south  bound  passenger  trains,  and  that  the  south  bound  train  took 
the  side  track  to  permit  the  north  bound  train  to  pass  and  then  went 
back  upon  the  main  line,  and  stopped  at  the  platform  to  enable  such 
passengers  as  desired  to  do  so  to  board  and  alight  from  such  train. 
Instead  of  waiting  for  the  train  to  stop  at  the  platform,  which  it  did, 
and  get  aboard  while  it  was  standing  still,  appellee  chose  a  time  when 
the  train  was  moving  and  when  he  knew,  as  he  says  himself,  it  was 
dangerous  to  make  the  attempt  to  embark  thereon. 

The  criterion^  as  we  understand  it,  for  determining  whether  the  act 
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of  a  passenger  in  attempting  to  board  or  alight  from  a  moving  train, 
shall  be  deemed  negligent  per  se,  is,  was  the  act  under  the  circumstances 
dangerous,  and  was  the  danger  known  to  the  passenger,  or  so  obvious 
that  it  can  be  said  that  no  person  of  ordinary  care  and  prudence  would 
have  committed  it  ?  The  essential  fact  to  be  ascertained  in  determining 
the  question  is  the  knowledge  of  the  danger  incident  to  the  act.  If 
the  danger  was  known  to  the  party,  or  so  apparent  that  any  rational 
person  must  necessarily  have  known  it,  then  in  either  case,  if  he 
voluntarily  incurs  the  risk,  we  think  he  should  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and  a  right  of  recovery  denied. 
Here  the  appellee  testified  and  admitted  the  knowledge  on  his  part  of 
the  danger  to  be  encountered  by  the  attempt  made  to  board  appellants 
train.  Notwithstanding  a  knowledge  of  such  danger,  he  assumed  the 
risk  and  voluntarily  and  unnecessarUy  endeavors  to  get  upon  appellant's 
moving  train,  and  is  injured,  a  result  that  any  person  acquainted  with 
the  danger  incident  to  such  conduct  might  reasonably  have  expected. 
There  was  a  safe  way  open  to  appellee  to  avoid  incurring  the  risk  of  the 
danger  known  to  him  in  attempting  to  get  on  the  train  when  and  where 
he  did.  Appellant  had  provided  a  platform  at  this  station  where  it 
habitually  stopped  its  passenger  trains  for  passengers  to  get  on  and 
alight  therefrom,  all  of  which  was  well  known  to  appellee.  Appellee's 
admission  that  he  knew.it  was  dangerous  to  attempt  to  board  appellant's 
train  at  the  time  he  did  so,  eliminated  as  an  issuable  fact  the  con- 
trolling fact  to  be  considered  by  the  jury  in  determining  the  question 
of  contributory  negligence  on  appellee's  part,  and  established  so  con- 
clusively such  negligence  that  reasonable  minds  could  not  differ  in 
regard  to  it.  (Williams  v.  Eailway  Co^  36  S.  W.  Rep.,  329 ;  Houston 
&  T.  C.  By.  Co.  V.  Leslie,  57  Texas,  83.)  But  appellee  seeks  to  justify 
his  conduct  and  support  the  action  of  the  court  in  submitting  the 
question  of  his  contributory  negligence  to  the  jury,  on  the  ground  that 
he  was  invited  by  appellant's  brakeman  to  board  the  train  at  the  time 
he  attempted  to  do  so  and  was  thereby  led  to  believe  the  same  would 
not  stop  at  the  platform.  This  position  is  assumed  upon  the  testimony 
of  appellee  and  the  witness  Gough,  to  the  effect  that  when  the  train 
backed  off  the  switch  track  onto  the  main  track  appellant's  brakeman, 
who  was  then  standing  at  the  switch,  *T[)eckoned"  appellee  "with  his 
hand,"  which  he  construed  to  mean  an  invitation  to  get  on  thef  train. 
We  think  this  does  not  alter  the  case.  It  appears  from  appellee's  state- 
ment that  at  the  time  the  signal  referred  to  was  given  the  train  was  not 
moving;  that  before  he  could  reach  it,  it  had  started,  and  had  gone 
some  little  distance  before  he  attempted  to  board  it,  and  that  at  this 
time  the  brakeman  was  not  present,  but  had  boarded  and  was  upon  the 
train.  Besides,  it  has  been  repeatedly  held  in  effect  that  where  the 
danger  is  known  to  the  passenger,  he  would  not  be  justified  in  relying 
upon  the  advice  and  instruction  of  the  conductor  in  charge  of  the  train, 
that  he  could  alight  with  safety.  (Railway  Co.  v.  Rhoades,  51  S.  W. 
Rep.,  617.)  Appellee  states,  without  qualification,  that  he  knew  it  was 
dangerous  to  attempt  to  board  the  train.  No  fact  is  stated  or  ex- 
planation given  of  his  conduct  from  which  it  can  be  said  that  an 
ordinarily  prudent  person,  under  the  circumstances,  would  have  acted 
as  appellee  did.    With  such  an  unequivocal  statement  of  the  knowledge 
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of  the  danger,  we  think  the  indefinite  signal  or  gesture  of  the  brake- 
man,  given  at  the  time  it  was,  would  not  relieve  appellee  of  the  res- 
ponsibility of  his  act  and  render  less  conclusive  the  evidence  of  his 
contributory  negligence. 

The  further  proposition  is  urged  under  this  assignment,  that  appellee 
having  disembarked  from  the  train  at  a  place  that  was  not  the  regular 
or  customary  place  of  discharging  or  taking  on  passengers,  on  business 
wholly  disconnected  with  his  journey,  and  having  attempted  to  board 
it  while  in  motion  at  a  point  on  defendant's  line  of  road  where  pas- 
sengers were  never  received  or  discharged,  he  had  ceased  to  be  a  pas- 
senger, and  the  defendant  owed  him  no  duty  as  such,  and  he  is  there- 
fore not  entitled  to  recover. 

The  question,  under  the  peculiar  facts  of  the  case,  we  think  a  nice  one 
and  difficult  of  solution.  We  are  not  prepared  to  say,  however,  that 
appellant's  contention  should  be  sustained.  It  seems  to  be  well  settled 
law  in  this  State,  that  a  passenger  on  a  railway  train  may  alight  at 
an  intermediate  station  from  motives  of  business  or  curiositv  and  does 
not  thereby  forfeit  his  right  to  that  care  and  precaution  required  to  be 
exercised  by  the  railway  company  for  his  safety  as  such.  The  facts 
deemed  necessary  to  state,  bearing  upon  the  question,  are  that  at  the 
station  where  appellee  was  hurt  appellant  maintains  a  switch  track  for 
the  purpose  of  conducting  its  business  at  that  point.  The  station,  as 
has  been  seen,  was  at  the  time  appellee  received  his  injuries  and  for 
some  time  prior  thereto,  the  meeting  place  of  appellant's  northbound  and 
southbound  passenger  trains.  For  the  purpose  of  enabling  the  north- 
bound train  to  pass,  the  southbound  train  would  be  run  in  on  the 
switch  track  at  its  north  end  after  passing  down  some  fifty  or  a  hundred 
feet,  would  stop  and  remain  standing  on  the  sidetrack  until  the  north- 
bound train  passed,  when  it  would  be  backed  out  on  the  main  track  and 
then  proceed  a  few  hundred  feet  south  to  a  platform  at  said  station, 
where  it  would  again  be  stopped  to  enable  passengers  to  get  on  and  off. 
This  platform  was  the  regular  stopping  place  at  said  station  for  ap- 
pellant's trains  to  receive  and  discharge  its  passengers,  although  pas- 
sengers had  been  seen  to  get  off  and  on  the  southbound  trains  while 
standing  on  the  side  or  switch  track,  on  more  than  one  occasion.  The 
distance  from  where  the  train  upon  which  appellee  was  traveling  stopped 
pn  the  occasion  in  question,  from  the  platform,  is  not  definitely  shown 
by  the  evidence,  but  it  does  appear  that  it  was  within  the  area  and 
upon  the  ground  used  for  station  purposes.  Now  while  the  train  upon 
which  appellee  was  a  passenger  went  upon  a  switch  track  and  at  the 
time  he  alighted  therefrom  had  not  reached  the  precise  point  at  which 
passengers  were  regularly  received  and  discharged  at  that  station,  yet 
we  think  the  place  where  he  did  alight  was  so  near  such  point  that  the 
same  must  be  regarded  as  at  said  station,  and  that  the  rule  applicable 
to  passengers  alighting  at  intermediate  stations  proper  must  control. 
As  said  in  the  case  of  Railway  Co.  v.  Cooper,  20  S.  W.  Rep.,  993,  cited 
by  appellant,  '^"^e  do  not  think  that  the  evidence  here  presents  a  case 
coming  within  the  decisions  holding  that  when  the  train  stops  elsewhere 
than  at  a  station,  as  at  a  watertank,  or  upon  a  sidetrack  when  the  stop 
is  made  for  the  purpose  of  the  railroad  alone,  and  the  passenger  leaves 
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the  car,  he  acts  at  his  peril,  and  that  his  negligence  will  prevent  a 
recovery/^  We  think  it  must  be  said  that  **8ide  track,"  within  the 
meaning  of  the  term  as  used  in  the  language  quoted,  refers  to  a  switch 
or  side  track  other  than  one  situated  at  a  station  and  used  in  connection 
therewith  and  for  the  transaction  of  the  railway  company's  business  at 
such  station. 

The  evidence  of  the  witnesses  as  to  the  condition  of  the  step  of  the 
car  appellee  attempted  to  board,  the  admission  of  which  is  complained 
of  by  appellant's  assignments  of  error  numbered  2  to  11,  inclusive, 
excepting  the  evidence  of  Tom  Ellison,  shows  the  examination  of  said 
step  by  the  witnesses,  respectively,  to  have  been  made  at  a  time  remote 
from  the  date  of  the  accident  which  resulted  in  appellee's  injury,  and 
we  doubt  its  admissibility,  but  in  view  of  all  the  testimony  in  relation 
to  the  question,  it  is  probable  no  injury  resulted  to  appellant  therefrom. 
It  was  said  by  this  court  in  the  case  of  Railway  Co  v.  Brown,  58  S.  W. 
Rep.,  44,  that  "the  remoteness  of  the  examination  from  the  time  of  the 
accident  is  very  material  on  the  question  of  the  weight  to  be  given  to 
the  circumstance,  but  does  not  affect  the  admissibility  of  the  evidence, 
unless  it  is  so  very  remote  as  to  be  wholly  immaterial."  We  hold, 
however,  that  the  testimony  of  the  witness,  Tom  Ellison,  as  pointed  out 
in  appellant's  twelfth  assignment  of  error,  to  the  effect  that  he  called 
the  attention  of  other  parties,  some  time  in  the  month  of  May  following 
the  accident  to  appellee,  to  the  condition  of  said  step,  was  inadmissible 
and  should  have  been  excluded.  No  attempt  had  been  made  to  show 
that  this  witness's  testimony  in  regard  to  the  condition  of  the  step  was 
a  recent  fabrication,  or  to  impeach  him.  Nor  is  any  other  fact  shown 
that  would  authorize  its  admissibility. 

The  ninth  paragraph  of  the  court's  charge  reads :  "Or  if  you  believe 
from  the  evidence  that  the  plaintiff  got  off  from  defendant's  train  while 
it  was  standing  on  the  side  track  made  necessary  for  the  operation  of 
defendant's  railway,  at  a  point  other  than  his  destination,  and  at  a 
point  which  was  not  provided  or  intended  for  the  plaintiff's  alighting 
therefrom,  and  if  you  believe  that  plaintiff  attempted  to  board  the 
train  while  the  same  was  in  motion  as  it  was  approaching  along  the 
main  line  to  the  platform  at  Cash,  and  if  you  further  believe  that  the 
plaintiff  was  guilty  of  contributory  negligence,  as  above  defined,  in 
alighting  from  the  train,  at  the  said  time  and  place,  and  in  attempting 
thereafter  to  board  the  same,  you  will  find  for  the  defendant."  This 
paragraph  of  the  court's  charge  is  assailed  on  the  ground  that  it  re- 
quires the  jury  to  find  a  number  of  facts  conjunctively  in  order  to  find 
for  appellant,  when  a  finding  of  either  would  have  authorized  a  verdict 
in  its  favor.  We  think  the  charge  in  a  measure  subject  to  the  criticism 
made.  If  appellee  was  guilty  of  contributory  negligence  in  attempting 
to  board  appellant's  train  at  the  time  and  place  tiie  attempt  was  made, 
then  in  no  event  could  he  recover ;  and  in  such  case  it  became  immaterial 
whether  he  did  or  did  not  get  off  the  train  at  a  point  which  was  not 
provided  or  intended  for  him  to  alight,  or  whether  he  was  guilty  of 
negligence  in  alighting  from  the  train.  It  will  be  observed  that  the 
charge  complained  of  required  an  affirmative  finding  of  all  such  facts 
before  the  jury  were  authorized  to  find  for  appellant,  and  in  this 
respect  we  think  it  clearly  erroneous. 
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We  are  also  of  the  opinion  that  appellant's  special  charge  number  5, 
as  shown  by  appellant's  twenty-fourth  assignment  of  error,  should  have 
been  given  without  any  qualification  whatever.  It  expresses,  in  our 
opinion,  in  the  language  as  requested,  a  correct  proposition  as  applicable 
to  the  facts  of  the  case,  and  the  qualification  of  it  by  the  language  of 
the  court  endorsed  thereon  was  calculated  to  mislead  the  jury. 

We  have  examined  assignments  of  error  not  discussed  and  believe, 
if  any  error  is  pointed  out  by  them,  it  will  not  occur  upon  another  trial. 

We  have  been  asked  to  reverse  the  judgment  of  the  court  below  and 
render  judgment  here  for  appellant.  Our  holding  under  appellant's 
first  assignment  of  error  would  probably  indicate  that  this  might  be 
done,  but  after  a  careful  consideration  of  the  record  we  think  this 
should  not  be  done,  and  for  the  reasons  indicated  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


W.  T.  Hughes  et  al.  v.  R.  0.  Potts  et  al. 

Decided  April  22,  1906. 

1. — ^Assigiunent  for  Creditors — ^Affldavit  to  Claim. 

An  affidavit  to  a  claim  presented  to  an  assignee  for  creditors  which  recites 
that  the  statement  of  claim  is  correct,  instead  of  averring  that  it  is  "just  and 
true/'  as  required  by  the  statute,  is  insufficient.    Rev.  Stats.,  art.  78. 

8. — Same — ^Time  for  Filing — ^Amendment. 

Where  a  claim,  with  defective  affidavit  thereto,  is  filed  with  the  assignee 
within  six  months  from  the  notice  of  his  appointment,  an  amendment  of  the 
affidavit'  made  after  the  six  months  will  not  relate  back  to  the  time  of  the 
filing  and  thus  secure  precedence  for  the  claim  over  the  rights  of  a  nonconsenting 
creditor  secured  by  service  of  a  writ  of  garnishment  on  the  assignee  under 
article  79,  Revised  Statutes. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
W.  H.  Bledsoe,  Special  Judge. 

J.  W.  Davis  and  Vaughan  &  Vforlcs,  for  appellants. — ^It  is  not  nec- 
essary that  the  affidavit  to  claim  of  consenting  creditor  to  deed  of 
assignment  shall  be  in  strict  or  literal  compliance  with  the  law,  but  a 
substantial  compliance  therewith  will  be  sufficient.  Sayles  Civ.  Stats., 
art.  78;  Wynne  v.  Hardware  Co.,  67  Texas,  40;  Lovenberg  v.  Bank,  Id., 
440 ;  Bassett  v.  Brewer,  74  Texas,  554. 

Appellant  having  filed  its  claim  with  affidavit  attached,  within  the 
time  required  by  law,  and  having  made  known  to  the  assignee  its 
consent  in  writing,  within  four  months  after  the  publication  of  notice 
of  assignee's  appointment,  and  the  assignee  not  having  distributed  the 
estate,  the  amended  affidavit  related  back  to  the  time  of  the  filing  of 
its  original  affidavit.  Affidavit  for  garnishment  can  be  amended  by 
permitting  officer  to  sign  same:  White  v.  Casey,  25  Texas,  555;  Sims 
V.  Bedding,  20  Texas,  387.  Clerk's  certificate  to  affidavit  for  sequestra- 
tion may  be  made  nunc  pro  tunc:  May  v.  Ferrell,  22  Texas,  340. 
Pauper's  oath  in  lieu  of  cost  bond  may  be  amended  in  substance: 
Hubby  V.  Harris,  63  Texas,  466.    Affidavit  for  trial  of  right  of  property 
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may  be  amended:  Lyon  v.  Goldfrank,  58  Texas,  356.  A  claim  not 
disputed  by  the  assignee  will  not  be  rejected  without  notice  to  the 
claimant,  because  the  verification  is  insufficient  in  form:  In  re  Banger 
(Com.  PL),  6  Misc.  Rep.,  234,  26  N.  Y.  Supp.,  866;  In  re  DeFreese 
Id.  digested  in  4  Am.  Dig.,  p.  2260.  An  affidavit  so  drawn  as  to  appear 
to  be  made  on  hearsay  may  be  amended:  Cutler  v.  Rathbone,  1  Hill 
(N.  Y.),  204,  or  upon  information  and  belief:  Cook  y.  Whipple,  N.  Y., 
150.  In  Nebraska  a  defective  affidavit  for  replevin  may  be  amended 
and  filed  nunc  pro  tunc :  Lewis  v.  Connolly,  29  N"eb.,  222.  In  Illinois, 
no  matter  how  defective  an  affidavit  is,  it  may  be  amended  by  filing 
another:  Campbell  v.  Whetstone,  4  111.,  361.  In  Georgia,  an  affidavit 
for  distress  warrant  is  amendable  as  other  declarations;  the  right  in- 
cludes the  supplving  of  essential  averment:  Beece  v.  Walker,  89  Ga., 
72. 

Wear,  Morrow  &  Smithdeah  W.  E,  Spell  and  Nelson  Phillips,  for 
appellants. — 1.  The  original  claim  and  affidavit  of  appellant  filed 
with  the  assignee,  not  having  been  verified  as  required  by  statute,  was 
not  entitled  to  be  established  as  a  valid  claim  against  the  assignor's 
estate,  nor  was  appellant  entitled  to  any  payment  out  of  such  proceeds 
thereunder,  and  the  court  did  not  err  in  so  holding.  Wynne  v.  Hardware 
Co.,  67  Texas,  40;  Lovenberg  v.  Bank,  67  Texas,  440;  Strickland  v. 
Sandmeyer,  52  S.  W.  Rep.,  89 ;  Brin  v.  Shirt  Co.,  43  S.  W.  Rep.,  295 ; 
Lanier  v.  Taylor,  41  S.  W.  Rep.,  516 ;  Walters  v.  Prestridge,  30  Texas, 
65;  Gilmore  v.  Dunson,  35  Texas,  436;  Dundee,  etc.,  Co.  v.  Charlton, 
32  Fed.  Rep.,  194;  Anderson's  Law  Diet.,  587;  Meyer  v.  Wood,  65  S. 
W.  Rep.,  671;  Batt's  Civ.  Stats.,  art.  78;  Burrill  on  Assignments,  p. 
526. 

2.  The  affidavit  to  the  original  account  presented  by  appellant,  Cooper 
Grocery  Company,  was  not  subject  to  amendment.  Snyder  v.  Chambers, 
Dallam,  605;  Smith  v.  Wallis,  45  S.  W.  Rep.,  820;  Marx  v.  Abramson, 
63  Texas,  254;  Lutterlosh  v.  Mcllhennv  Co.,  74  Texas,  76;  Avery  v. 
Tander,  77  Texas,  209. 

3.  If  the  affidavit  attached  to  the  original  claim  presented  by  ap- 
pellant. Cooper  Grocery  Company,  to  the  assignee  was  subject  to  amend- 
ment, it  was  necessary  that  such  amended  affidavit  be  filed  within  the 
time  prescribed  by  law  for  the  filing  of  claims  against  the  assignor,  and 
it  appearing  that  such  amended  affidavit  was  not  filed  until  long  after 
the  expiration  of  such  period,  appellant  thereunder  was  not  entitled  to 
participate  in  the  proceeds  of  said  estate.  In  re  Sullenberger,  72  Cal., 
549;  Lovenberg  v.  National  Bank  of  Texas,  67  Texas,  440;  Wynne  v. 
Hardware  Co.,  67  Texas,  40 ;  Collee  Lbr.  Co.  v.  Meyer,  38  N.  W.  Rep., 
117;  McKinlev  v.  Nourse,  24  N.  W.  Rep.,  750;  Snydacker  v.  Swan,  etc., 
Co.,  40  N.  E.'Rep.,  466;  Bassicu  v.  Jenkins,  48  N.  E.  Rep.,  977;  Adoue 
V.  Gonzales,  54  S.  W.  Rep.,  367. 

BOOKHOTJT,  Associate  Justice.— On  the  20th  day  of  July,  1898, 
W.  T.  Hughes  filed  his  original  petition  in  the  District  Court  of  Hill 
County,  Texas,  against  R.  0.  Potts,  to  recover  on  one  certain  promissory 
note  in  the  sum  of  $1,355.55,  and  on  the  same  date  filed  his  affidavit 
and  bond  in  garnishment  and  procured  a  writ  of  garnishment  to  be 
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issued  against  the  appellee,  E.  S.  Crumley,  which  was  duly  served  by 
the  sheriff  of  Hill  County,  Texas,  on  said  Crumley,  July  20,  1898.  At 
the  instance  of  said  Crumley  the  Cooper  Grocery  Company  and  other 
creditors  of  the  said  R.  0.  Potts  were  made  defendants  to  said  garnish- 
ment proceedings  for  the  purpose  of  adjusting  the  interest  of  the 
creditors  of  the  said  R.  0.  Potts  in  and  to  the  money  and  property 
in  the  hands  of  said  E.  S.  Crumley  as  the  assignee  of  the  said  R.  0. 
Potts  at  the  date  said  writ  of  garnishment  was  served  upon  him.  The 
Cooper  Grocery  Company,  appellant,  and  the  appellees,  Stroud-Gib>on 
Grocery  Company  and  T.  M.  Stroud  &  Company,  intervened  in  said 
suit  and  each  set  up  a  claim  to  the  fund.  A  trial  resulted  in  a  judg- 
ment against  Cooper  Grocery  Company  and  in  favor  of  the  appellees. 
From  this  judgment  Cooper  Grocery  Company  alone  appealed. 

Conclusion  of  fact  1.  R.  0.  Potts  was  a  merchant  in  Hillsboro, 
Texas,  and  being  variously  indebted,  among  others  to  the  appellees 
Stroud-Gibson  Grocery  Company  and  T.  M.  Stroud  &  Company,  and 
the  original  plaintiff  in  the  case,  W.  T.  Hughes,  and  appellant,  on 
December  31,  1897,  duly  executed  and  delivered  a  deed  of  general  as- 
signment for  the  benefit  of  creditors,  to  appellee,  E.  S.  Crumley,  as 
assignee,  who  duly  qualified  as  such  and  proceeded  to  administer  said 
estate  in  accordance  with  law.  From  the  proceeds  of  the  estate  he 
derived  the  sum  of  $2,168.39.  The  taxes  and  expenses  of  his  adminis-^ 
tration  were  $720.06,  and  there  were  filed  with  him  within  the  time 
prescribed  by  law,  properly  verified  claims  of  creditors  who  had  properly 
accepted  the  assignment,  amounting  to  the  sum  of  $577.24,  leaving 
in  his  hands  at  the  date  of  the  service  upon  him  of  the  garnishment 
writs  in  the  suits  of  appellees  Stroud-Gibson  Grocery  Company  and 
T.  M.  Stroud  &  Company,  hereafter  referred  to,  the  sum  of  $871.10. 

2.  At  the  time  of  the  assignment  R.  0.  Potts  was  indebted  to 
appellee  Stroud-Gibson  Grocery  Company  in  the  sum  of  $765.95;  to 
appellee  T.  M.  Stroud  &  Company  in  the  sum  of  $108.69;  to  W.  T. 
Hughes  in  the  sum  of  $1,315.55,  and  to  appellant  Cooper  Grocery 
Company  in  the  sum  of  $405.53. 

3.  Neither  of  the  appellees  Stroud-Gibson  Grocery  Company  nor 
T.  M.  Stroud  &  Company  ever  filed  with  the  assignee,  Cromley,  their 
consent  to  said  assignment  as  provided  by  article  75  of  Revised  Statutes, 
and  never  in  any  way  consented  to  or  accepted  same. 

4.  The  said  appellees,  as  well  as  the  plaintiff,  Hughes,  within  the 
time  provided  by  law,  did  file  with  said  assignee  verified  claims  of  their 
accounts  against  the  assignor,  Potts,  but  not  verified  as  the  law  pro- 
vided. After  the  expiration  of  the  time  within  which,  according  to  law, 
they  could  file  their  accounts,  said  appellees  were  notified  by  the 
assignee,  Crumley,  that  their  accounts  were  not  properly  verified,  and 
upon  the  advice  of  his  attorneys,  he  would  not  permit  them  to  partici- 
pate in  the  proceeds  of  the  estate. 

5.  Upon  the  receipt  of  such  notification  from  the  assignee,  appellees 
Stroud-Gibson  Grocery  Company  and  T.  M.  Stroud  &  Company,  on 
July  18,  1898,  respectively  filed  suit  upon  their  respective  claims  against 
the  said  Potts,  in  courts  having  jurisdiction,  and  duly  caused  writs  of 
garnishment  to  issue  against  the  assignee,   Crumley,  seeking  to  ira- 
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pound  any  proceeds  of  said  estate  in  his  hands,  the  writs  being  served 
upon  him  on  the  same  day.  On  February  13,  1898,  in  said  causes  said 
appellees  duly  recovered  judgment  against  the  said  Potts  upon  their 
respective  claims,  and  respectively  for  the  amount  thereof  against  the 
assignee,  Crumley,  in  the  garnishment  suits  against  him. 

6.  The  plaintiff,  Hughes,  on  July  20,  1898,  two  days  after  said 
appellees  had  filed  their  suits  just  referred  to,  filed  suit  upon  his  claim 
against  Potts,  and  garnished  Crumley,  and  on  September  27,  1898, 
recovered  judgment  against  Potts  for  the  amount  of  his  debt,  $1,315.55. 

7.  The  appellant  Cooper  Grocery  Company  consented  to  the  assign- 
ment and  within  the  time  provided  by  law  filed  with  the  assignee  a 
claim  verified  in  the  manner  set  out  in  the  opinion.  On  July  13,  1898, 
and  not  before,  the  assignee,  Crumley,  notified  said  appellant  that  its 
claim  was  not  verified  as  required  by  law,  and  he  had  been  advised  by 
his  attorneys  not  to  allow  it  to  participate  in  the  proceeds  of  the 
assignor's  estate.  After  the  receipt  of  said  notification,  said  appellant, 
on  September  20,  1898,  filed  with  the  said  assignee  an  amended  affi- 
davit to  its  claim,  properly  verified.  The  date  upon  which  this  amended 
affidavit  was  filed,  to  wit,  September  20,  1898,  was  after  the  time  pre- 
scribed by  law  within  which  claims  could  be  filed  with  the  assignee, 
had  expired,  and  was  several  months  subsequent  to  the  date,  July  18, 
1898,  upon  which  appellees  Stroud-Gibson  Grocery  Company  and  T. 
]\r.  Stroud  &  Company  had  caused  writs  of  granishment  to  be  served 
upon  the  said  assignee,  as  above  stated. 

Opinion.  Under  appellant's  first  and  second  assignments  of  error, 
which  are  grouped,  it  is  contended  that  the  affidavits  to  its  claim  was 
substantially  in  compliance  with  the  law  and  sufficient  to  entitle  it  to 
share  in  the  distribution  of  the  estate  of  said  B.  0.  Potts,  assignor. 

The  affidavit  was  as  follows: 
"State  of  Texas,  County  of  McLennan. 

"Personally  appeared  before  me,  J.  M.  Turner,  a  notary  public  in  and 
for  the  county  of  Mcljcnnan,  Texas,  president  of  the  Cooper.  Grocery 
Company  of  Waco,  Texas,  who  being  sworn  says  that  this  account  is 
correct,  and  that  all  payments,  offsets  and  credits  have  been  deducted, 
and  that  it  is  due  and  unpaid,*'  etc. 

The  affidavit  required  by  the  statute  is  "that  the  statement  is  true, 
that  the  debt  is  just,  and  that  there  are  no  credits  or  offsets  that  should 
be  allowed  against  the  claim,  except  as  shown  by  the  statement,'*  and 
the  statute  provides  that  "no  creditor  shall  take  any  benefit  under  any 
assignment  whatever  who  neglects  to  file  such  a  statement.**  This 
statute  must  at  least  be  substantially  complied  with  by  a  creditor  before 
he  is  entitled  to  any  benefit  under  the  assignment.  The  affidavit  to 
the  appellant's  claim  omits  to  say  that  the  statement  is  "true**  and  that 
it  is  "just.**  The  statement  in  the  affidavit  that  the  account  is  "correct** 
is  not  equivalent  to  sa3ring  that  it  is  "true**  and  "that  the  debt  is  just.*' 
An  account  might  be  correct  and  yet  the  debt  not  be  just.  The  Legisla- 
ture evidently  believed,  in  enacting  the  statute,  that  it  was  more  im- 
portant that  the  creditor  should  state  that  his  debt  was  "true**  and  "that 
it  was  just'*  than  that  he  should  merely  make  affidavit  that  it  was 
"correct.**    The  affidavit  does  not,  in  our  opinion,  meet  the  requirements 
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of  the  statute,  and  the  assignee  properly  refused  to  permit  the  creditor 
to  take  any  benefit  under  the  assignment.  (Wynne  v.  Hardware  Co., 
67  Texas,  40 ;  Lovenberg  v.  Bank,  67  Texas,  440 ;  Strickland  v.  Sand- 
meyer,  21  Texas  Civ.  App.,  351,  52  S.  W.  Rep.,  89 ;  Brin  v.  Shirt  Co., 
43  S.  W.  Sep.,  295;  Lanier  v.  Taylor,  41  S.  W.  Sep.,  516;  Walters  v. 
Prestridge,  30  Texas,  65;  Gilmore  v.  Dunson,  35  Texas,  436;  Dundee, 
etc.,  Co.  V.  Charlton,  32  Fed.  Bep.,  194;  Anderson's  Law  Diet.,  587; 
Meyer  v.  Wood,  26  Texas  Civ.  App.,  591,  65  S.  W.  Sep.,  671;  Batt's 
Civ.  Stats.,  art.  78;  Burrill  on  Assignments,  p.  526.) 

Again,  appellant  contends  that,  having  filed  its  claim,  with  affidavit 
attached,  within  the  time  required  by  law,  and  having  made  known  to 
the  assignee  its  consent  in  writing  within  four  months  after  the  publica- 
tion of  notice  of  assignee's  appointment,  and  the  assignee  not  having 
distributed  the  estate  of  the  assignor,  the  amended  affidavit  filed  by 
this  appellant  on  September  20,  1898,  related  back  to  the  time  of  the 
filing  of  its  original  affidavit,  and  entitled  appellant  to  share  in  the 
distribution  of  the  proceeds  of  the  estate.  The  affidavit  and  claim  of 
appellant  was  received  and  filed  by  the  assignee  April  29,  1898,  and  by 
him  returned  to  the  appellant  on  July  13,  1898,  with  the  statement,  in 
effect,  that  the  affidavit  did  not  comply  with  the  statute  and  the  claim 
would  not  be  permitted  to  share  in  the  distribution  of  the  funds  of 
the  estate.  Thereafter,  to  wit,  on  September  20,  1898,  the  appellant 
filed  its  claim,  supported  by  a  proper  affidavit,  with  the  assignee.  The 
six  months  provided  by  the  statute,  within  which  creditors  are  required 
to  file  their  claims,  had  expired.  Prior  to  that  time  the  appellees 
Stroud-Gibson  Grocery  Company  and  T.  M.  Stroud  &  Company  had 
instituted  suits  on  their  respective  claims  and  caused  writs  of  garnish- 
ment  to  be  served  on  the  assignee. 

The  question  arises,  did  the  filing  of  the  amended  affidavit  by  Cooper 
Grocery  Company  relate  back  to  the  time  that  it  first  filed  its  claim 
with  the  assignee,  to  wit,  April  23,  1898?  If  so,  then  such  claim  would 
take  precedence  over  the  appellees'  rights  acquired  by  the  levy  of  the 
writs  of  garnishment. 

The  statute  is  explicit  in  requiring  the  consenting  creditors  to  file 
with  the  assignee,  within  six  months  from  the  time  of  the  first  publica- 
tion of  the  notice  of  the  appointment  of  the  assignee,  a  statement  of 
his  debt,  duly  verified.  Only  creditors  filing  such  statements  can  take 
any  benefit  under  the  assignment.  The  statute  further  provides  that  a 
nonconsenting  creditor  may  garnish  the  assignee  for  any  excess  of  such 
estate  remaining  in  his  hands  after  the  payment  of  the  consenting 
creditors  the  amount  of  their  debts,  and  the  costs  and  expenses  of 
executing  the  assignment.     (Rev  Stats.,  art.  79.) 

No  provision  is  made  by  the  statute  for  amending  a  defective  affidavit 
to  the  creditor's  claim.  It  was  said  in  Lovenberg  v.  Bank,  supra,  that 
"the  intention  of  the  statute  is  to  make  an  early  distribution  of  the 
assets,  and  a  division  of  their  proceeds  amongst  the  creditors  of  the 
insolvent  It  allows  short  periods  for  accepting  the  assignment,  filing 
claims,  and  to  determine  as  to  their  validity,  and  if  excuses  for  not 
complying  with  any  of  these  provisions  are  to  be  allowed,  they  certainly 
will  not  avail  where  the  creditor  has  it  in  his  power  to  comply  sub- 
stantially with  them  within  the  prescribed  time."     See  also,  Wynne  v. 
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Hardware  Co.,  67  Texas,  40;  Collee  Lbr.  Co.  v.  Meyer,  38  N.  W.  Rep., 
117;  McKinley  v.  Nourse,  24  N.  W.  Rep.,  750;  Snydacker  v.  Swan, 
etc.,  Co.,  40  N.  E.  Rep.,  466;  Rassieu  v.  Jenkins,  48  N.  E.  Rep.,  977; 
Adoue  V.  Gonzales,  22  Texas  Civ.  App.,  73,  54  S.  W.  Rep.,  367 ;  In  re 
Turner's  Estate,  128  Cal.,  388,  60  Pac.  Rep.,  967;  In  re  Sullenberger, 
72  Cal.,  649. 

Such  being  the  intention  of  the  statute,  a  creditor  who  files  his  claim 
with  the  assignee,  within  the  six  months  specified  by  the  statute,  the 
affidavit  to  which  is  defective,  and  for  that  reason  the  assignee  notifies 
him  he  will  not  be  permitted  to  participate  in  a  distribution  of  the 
funds  of  the  estate,  can  not,  after  the  expiration  of  the  six  months, 
amend  the  affidavit  so  as  to  make  it  relate  back  to  the  time  of  such  filing. 

We  think  it  clear  that  the  amended  affidavit  and  claims  filed  Septem- 
ber 20,  1898,  did  not  relate  back  to  the  filing  of  the  claim  with  the 
defective  affidavit  attached,  and  appellant's  claim  is  not  entitled  to 
precedence  over  the  rights  of  the  appellees  secured  by  the  levy  of  the 
writs  of  garnishment.  This  holding  requires  that  the  judgment  be 
affirmed. 

Affirmed. 


J.  R.  Yett  v.  Will  S.  Green. 

Decided  February  16,  1905. 

1. — Venue — ^Plea  In  Abatement. 

The  plea  stated,  "that  this  defendant  has  not  contracted  in  writing  to  per- 
form any  obligation  which  is  the  basis  of,  or  !n  any  way  connected  with  this 
suit  in  any  particular  county."  Held,  the  language  quoted  negatives  the  fact 
that  defendant  had  promised  in  writing  to  pay  the  debt  in  Coke  County,  where 
the  suit  was  brought. 

2. — Garnishment — Eeplevy  Bond. 

The  replevy  bond  by  defendant  in  garnishment  proceedings  is  in  no  sense 
a  pleading,  and  its  execution  does  not  waive  any  plea  otherwise  available. 

ON    MOTION   FOB   REHEABING. 

3. — ^Venne — ^Acoeptance  of  Draft. 

Under  art.  1194,  Rev.  Stats.,  sub.  div.  5,  it  is  not  necessary  that  the  con- 
tract should,  in  express  words,  require  performance  in  a  particular  county. 
Such  performance  may  be  a  necessary  implication  from  the  context  of  the  in- 
strument. Unqualified  acceptance  of  a  draft  at  the  place  named  as  the  resi- 
dence of  the  drawee  makes  the  debt  payable  at  such  place. 

Appeal  from  the  County  Court  of  Coke  County.  Tried  below  before 
Hon.  G.  W.  Ferryman. 

Joseph  8 pence,  Jr,,  and  A.  B.  Burges,  for  appellant. — ^When  a  suit 
i8  on  a  contract  in  writing,  a  plea  of  personal  privilege  should  negative 
all  the  exceptions  provided  for  in  the  statute,  and  should,  in  express 
times,  negative  the  fact  that  defendant  had  contracted  in  writing  to 
perform  said  obligation  in  the  county  in  which  the  suit  is  brought. 
Houston  &  T.  C.  By.  Co.  v.  Graves,  50  Texas,  181-203;  Burchard  v. 
Record,  17  S.  W.  Bep.,  242. 
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The  draft,  by  its  terms,  being  payable  at  Robert  Lee,  which  was  a 
town  in  Coke  County,  plaintiff's  suit  was  properly  brought  in  Coke 
County,  and  defendant's  plea  to  the  jurisdiction  was  not  sustained  by 
the  facts.  Rev.  Stats.,  art.  1194,  subdiv.  5;  Lammers  v.  Flovd,  33  S. 
W.  Rep.,  160;  Seley  v.  Williams,  50  S.  W.  Rep.,  400;  Bell  County 
Brick  Co.  v.  Cox,  8  Texas  Ct.  Rep.,  281,  282 ;  4  Am.  &  Eng.  Ency.  of 
Law,  p.  212  (2d  ed.) ;  Darrah  v.  O'Connor,  69  S.  W.  Rep.,  646. 

Defendant  having  made  his  voluntary  appearance  in  the  case  by  exe- 
cuting, filing  and  having  approved  his  replevin  bond,  thereby  submitted 
himself  to  the  jurisdiction  of  the  County  Court  of  Coke  County  as 
defendant  in  this  cause,  and  waived  his  personal  privilege  of  being 
sued  in  the  county  of  his  residence,  and  his  plea  of  privilege  came  too 
late. 

The  draft  sued  on  was  a  written  obligation  by  its  terms  payable  in 
Coke  County,  and  defendant  having  accepted  the  same,  the  suit  is 
properly  brought  against  him  in  Coke  County.  1  Dan'l  Neg.  Inst.,  p. 
483  (sec.  632);  Thompson  on  Bills,  p.  229;  2  Dan'l  Neg.  Insts.,  sec. 
936. 

No  briefs  for  appellee. 

KEY,  Associate  Justice. — Appellant  instituted  this  suit  in  the 
County  Court  of  Coke  County,  seeking  to  recover  $400  alleged  to  be  due 
upon  an  accepted  draft.  Appellee,  the  defendant  in  the  court  below, 
filed  a  plea  in  abatement,  charging  that  the  venue  was  improperly  laid 
in  Coke  County,  and  showing  that  he  was  not  a  resident  thereof,  but 
resided  in  Coleman  County.  The  plaintiff  joined  issue  on  the  plea, 
and  after  hearing  testimony  supporting  it,  the  court  sustained  the  plea 
and  dismissed  the  plaintiff's  suit. 

The  instrument  sued  on  was  addressed  to  the  defendant  at  Robert 
Lee,  Texas,  care  of  bank  at  Robert  Lee,  but  it  was  not  in  terms  made 
payable  at  Robert  T^ee  or  in  Coke  County.  It  is  claimed  that  the  plea 
of  privilege  does  not  affirmatively  show  that  the  defendant  had  not 
contracted  in  writing  to  pay  the  debt  in  Coke  County.  This  contention 
is  overruled.  The  plea  states  "that  this  defendant  has  not  contracted 
in  writing  to  perform  any  obligation  which  is  the  basis  of  or  in  any  way 
connected  with  this  suit  in  any  particular  county.*'  The  language  quoted 
negatives  the  fact  that  the  defendant  had  promised  in  writing  to  pay  the 
debt  in  Coke  County.  This  ruling  disposes  of  the  first  assignment  of 
error. 

The  draft  was  not  payable  at  Robert  Lee,  which  is  the  county  seat 
of  Coke  County,  as  asserted  by  the  second  assignment  of  error. 

The  plaintiff  sued  out  a  writ  of  garnishment,  which  was  served  on 
J.  W.  Hill  and  B.  F.  Lee,  and  after  the  garnishees  had  answered,  show- 
ing that  they  were  indebted  to  the  defendant,  the  latter  filed  a  replevy 
bond,  payable  to  the  plaintiff,  and  appellant  contends  that  by  so  doing 
appellee  entered  an  appearance  and  waived  his  privilege  to  be  sued 
elsewhere.  No  authority  is  cited  which  supports  this  contention,  and  it 
is  not  believed  to  be  sound.  The  replevy  bond  was  in  no  sense  a  plead- 
ing. It  was  executed  for  the  purpose  of  releasing  funds  tied  up  by  the 
writ  of  garnishment;  and  its  execution  ought  not  to  be  construed  as 
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waiving  the  right  to  urge  any  plea  which  otherwise  might  have  been 
available.     (Wells  v.  Iron  Works,  3  Civ.  Cases  (Willson),  sec.  297.) 
These  views  result  in  overruling  the  third  and  last  assignment  of 
error^  and  an  affirmance  of  the  judgment. 

Affirmed. 

OPINION    ON    MOTION    FOR    REHEARING. 

At  a  former  day  of  the  term  the  judgment  in  this  case  was  affirmed, 
and  the  appellant  has  presented  a  motion  for  rehearing,  which,  after 
mature  consideration,  we  believe  should  be  granted.  The  suit  was 
brought  upon  an  accepted  draft.  The  defendant  filed  a  plea  to  the 
jurisdiction  of  the  County  Court  of  Coke  County,  in  which  the  suit 
was  brought,  upon  the  ground  that  he  resided  in  Coleman  County,  and 
was  entitled  to  be  sued  in  that  county.  The  trial  court  sustained  the 
plea  and  dismissed  the  suit,  and  the  plaintiff  appealed.  The  testimony 
set  out  in  the  bill  of  exception  shows  the  following  facts:  The  draft 
sued  on  reads  as  follows: 

"Customer's  First  National  Bank,  Marble  Falls,  Texas. 

Draft  Marble  Falls,  Texas,  Nov.  9,  1903. 

$400 
"Pay  to  the  order  of  First  National  Bank,  Marble  Falls,  four  hundred 
and  no/100  dollars.    Advanced  on  cattle.  J.  B.  Yett. 

W.  S.  Green,  Bobert  Lee,  Texas, 
c^'o  Bank  at  Bobert  Lee." 

The  draft  was  presented  to  the  defendant  and  his  acceptance  endorsed 
thereon  in  the  town  of  Bobert  Lee,  which  is  in  Coke  County.  It  is 
provided  by  article  1194  of  the  Bevised  Statutes  that  when  a  written 
contract  is  to  be  performed  in  a  particular  county,  the  defendant  may 
be  sued  in  that  county,  regardless  of  where  he  may  reside,  and  it  has 
been  frequently  held  that  it  is  not  necessary  that  the  contract  shall,  in 
express  words,  require  performance  in  a  particular  county.  Such  per- 
formance may  be  a  necessary  implication  from  the  context  of  the  instru- 
ment. (Seley  v.  Williams,  50  S.  W.  Bep.,  400;  Darrah  v.  O'Connor,  69 
S.  W.  Bep.,  646 ;  Lammers  v.  Floyd,  33  S.  W.  Bep.,  150 ;  Bell  Countv 
Brick  Co.  V.  Cox  &  Co.,  8  Texas  Ct.  Bep.,  282.) 

In  Cox  V.  National  Bank,  100  XT.  S.,  739,  a  bill  of  exchange  was 
addressed  to  Cox  &  Cowan,  New  York,  N.  Y.,  and  they  wrote  across  the 
face  of  it,  "Accepted,  Cox  &  Cowan,^'  and  it  was  held  that  the  bill  and 
the  acceptance  evidenced  a  contract  to  pay  the  money  in  New  York. 
In  that  case,  as  in  this,  there  was  nothing  on  the  face  of  the  instrument 
indicating  the  place  of  payment,  except  the  address. 

According  to  these  authorities,  inasmuch  as  the  draft  was  addressed  to 
the  defendant  at  Bobert  Lee,  which  is  a  town  in  Coke  County,  and  was 
accepted  by  him  in  general  terms  and  not  by  a  qualified  acceptance, 
we  conclude  that  it  was  the  intention  of  the  parties  in  making  the 
contract  that  the  debt  should  be  paid  in  Coke  County. 

The  motion  for  rehearing  is  granted,  and  the  judgment  of  the  court 
below  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Noah  Dean  bt  al  v.  J.  M.  Gate  et  al. 

Decided  April  26,  1906. 

1. — ^Brlef— JUftgiimeBti  of  Error. 

ABsignments  of  error  not  copied  in  the  brief  of  appellant  will  not  be  con- 
sidered. 

8. — Suffldeacy  of  Byldenoe— Motion  for  Vew  TrUL 

The  sufficiency  of  the  evidence  to  support  the  verdict  will  not  be  con- 
sidered on  appeal  unless  presented  in  a  motion  for  a  new  trial. 

Appeal  from  the  District  Court  of  Wood  County. 

Tried  below  before  Hon.  R.  W.  Simpson. 

Hart,  Briiion  &  Hart,  for  appellants. 

Tf .  B.  Teagarden,  H.  M.  Cate  and  F.  J.  McCord,  for  appellees. 

EIDSON,  Associate  Justice. — None  of  appellants'  assignments  of 
error  presented  in  their  brief  are  copies  of  the  assignments  filed  in  the 
court  below  and  copied  in  the  record,  except  the  10th;  and,  therefore, 
such  as  are  not  copies  of  the  record  will  not  be  considered  by  this 
court,  especially  as  appellee  insists  that  this  court  enforce  the  rule  re- 
quiring the  assignments  of  error  to  be  copied  in  the  brief.  (Rule  29 
for  Courts  of  Civil  Appeals,  84  Texas,  701;  Harris  v.  Crabtree,  4 
Texas  Civ.  App.,  321 ;  Gebhart  v.  Gebhart,  61  S.  W.,  964.) 

Appellants'  tenth  assignment  of  error  contends  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence  in  the  case  in  this:  There  was  no 
evidence  to  show  who  were  the  children  or  heirs  at  law  of  W.  S. 
Carlson,  that  the  only  evidence  on  that  point  was  the  recitation  in  the 
deed  from  Alexander  and  Henry  A.  Carlson  to  Samuel  Thomas,  that 
they  were  the  sole  heirs  of  W.  S.  Carlson,  which  said  deed  was  attacked 
as  a  forgery  by  affidavit  and  other  testimony.  The  trial  in  the  court 
below  was  by  a  jury,  and  it  appears  from  the  record  that  the  question 
of  the  sufficiency  of  the  evidence  to  support  the  verdict  of  the  jury 
was  not  properly  raised  or  presented  in  appellants'  motion  for  new  trial. 
That  being  the  case,  the  matter  is  not  properly  before  this  court  for 
consideration.  (Clark  v.  Pearce,  80  Texas,  151;  Western  Union  Tel. 
Co.  V.  Mitchell,  89  Texas,  444.) 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed, 


188  Texas  Civil  Appeals  Reports,  Vol.  39.  lAprU, 


Clifton  &  Wadkins  v.  Royse  Cotton  Oil  Company. 

Decided  April  26,  1905. 

Non  Est  Factnm — Burden  of  Proof. 

In  a  suit  on  a  partnership  note  which  defendant  by  verified  plea  alleged 
to  have  been  executed  by  his  former  partner  in  the  firm  name  after  dissolution 
of  the  partnership,  it  was  error  to  charge  that  the  burden  of  establishing  his 
defense  was  on  the  defendant. 

Appeal  from  the  County  Court  of  Rockwall  County.  Tried  below 
before  Hon.  E.  D.  Foree. 

Abernathy  &  Abemaihy,  for  appellant. 

No  briefs  were  on  file  for  appellee. 

KEY,  Associate,  Justice. — Appellee  brought  this  suit  to  recover 
from  Clifton  &  Wadkins  a  sum  of  money  paid  by  appellee  as  surety  for 
Clifton  &  Wadkins.  Clifton  made  no  defense.  Wadkins  answered 
under  oath,  alleging  that  at  the  time  the  note  was  executed,  and  the 
appellee  became  surety  thereon,  the  partnership  between  himself  and 
Clifton  had  been  dissolved ;  that  he  did  not  sign  the  note,  nor  authorize 
Clifton  to  sign  it  for  him,  and  that  the  consideration  therefor  was  not 
received  by  him  or  by  the  firm  of  Clifton  &  Wadkins. 

There  was  a  jury  trial,  resulting  in  a  verdict  for  the  plaintiff,  and 
the  defendant  Wadkins  has  appealed. 

In  submitting  the  case  to  the  jury,  the  trial  judge,  after  stating  in 
his  charge  the  nature  of  plaintiff's  suit,  stated  that  the  defendant 
Wadkins  had  filed  a  general  denial,  and  a  plea  averring  that  he  had 
not  authorized  Clifton  to  execute  the  note;  that  at  the  time  the  note 
was  executed  he  was  not  a  partner  of  Clifton's  and  that  the  considera- 
tion given  for  the  note  was  not  used  in  any  partnership  with  which  he 
was  connected.  The  undisputed  testimony  shows  that  the  name  of 
Clifton  &  Wadkins  signed  to  the  note,  was  placed  there  by  Clifton  and 
not  by  Wadkins.  Prior  to  that  time  they  were  partners.  The  partner- 
ship was  dissolved  during  the  same  month  that  the  note  was  executed, 
but  whether  the  dissolution  occurred  before  or  after  the  making  of  the 
note  is  a  question  upon  which  there  was  a  conflict  of  testimony. 

On  the  burden  of  proof  the  trial  judge  instructed  the  jury  that  the 
burden  of  proof  was  on  the  plaintiff  to  establish  its  case  by  a  pre- 
ponderance of  the  testimony,  and  on  the  defendant  to  establish  its  de- 
fense by  a  preponderance  of  the  evidence.  The  latter  part  of  this 
charge  is  assigned  as  error,  and  we  sustain  the  assignment.  The  de- 
fendant having  by  verified  answer  denied  the  existence  of  the  partner- 
ship alleged  by  the  plaintiff,  and  pleaded  non  est  factum,  the  burden 
of  proof  did  not  rest  upon  him,  but  upon  the  plaintiff  on  those  issues. 
The  charge  of  the  court  on  the  subject  referred  to  wa^  misleading  and 
erroneous. 
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On  the  other  questions  presented  in  appellant's  brief,  we  rule  against 
him;  but  on  account  of  the  error  indicated,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


American  Cotton  Company  v.  Sid  Simmons  et  al. 

Decided  April  26,  1005. 

1.— Xaster  and  Servant — Contractor — Joint  Liability. 

Defendants  may  be  jointly  sued  for  injury  from  the  negligence  of  a  fore- 
man representing  both,  to  one  serving  under  him,  though  the  relation  of  fore- 
man is  created  by  different  contracts  as  to  each  defendant,  and  that  of  master 
and  servant  by  different  circumstances,  as  where  plaintiff,  a  servant  of  one 
company,  without  notice  of  any  change  in  his  employment,  is  set  by  his  foreman 
to  work  under  his  direction  in  assisting  an  independent  contractor  in  making 
a  structure  on  the  premises  of  his  employer. 

8. — ^Master  and  Servant — ^Foreman — Scope  of  Authority. 

A  servant  who  is  injured  by  the  negligence  of  his  foreman  while  acting 
under  the  latter's  orders  in  assisting  about  construction  work  erected  for  the 
master  and  on  his  premises  by  an  independent  contractor,  may  recover  of  the 
master,  though  the  foreman  had  no  authority  to  set  him  at  such  work,  if 
the  servant  was  ignorant  of  such  want  of  authority. 

8. — ^Defective  Applianoei  Constmoted  by  7ellow  Servant. 

The  obligation  of  the  master  to  furnish  the  servant  suitable  appliances  for 
doing  his  work  attaches,  though  the  construction  of  such  appliances  is  com- 
mitted to  fellow  servants,  as  where  they  erect  a  framework  to  bear  the  weight 
of  an  oil  tank  in  lowering  it  into  a  pit,  which  gives  way  and  injures  a  servant 
in  the  process. 

4. — ^Attorney — ^Interest  in  Keoovery — ^Parties. 

A  contract  by  a  plaintiff  that  his  attorneys  should  have  one  half  the 
amount  recovered  in  the  suit  is  not  an  assignment  of  a  half  interest  in  his 
cause  of  action,  and  they  may  prosecute  the  suit  for  the  entire  recovery  in 
plaintiff's  name. 

5. — ^Arirnment  of  Couniel. 

Improper  argument  of  counsel  is  not  cause  for  reversal  where  the  court 
orally  instructed  the  jury  to  disregard  it  and  the  complaining  party  asked  no 
written  instruction  thereon. 

Appeal  from  the  District  Court  of  Delta  County.  Tried  below  before 
Hon.  H.  C.  Connor. 

Eugene  Williams,  for  appellant. — The  court  erred  in  overruling  de- 
fendant's special  exception  to  the  effect  that  there  was  a  misjoinder  of 
causes  of  action  and  of  parties  defendant.  Mexican  National  Con.  Co. 
v.  Meddledge,  75  Texas,  634 ;  Hays  v.  Perkins,  22  Texas  Civ.  App.,  200 ; 
Warax  case,  72  Fed.  Bep.,  637. 

It  appearing  by  the  undisputed  testimony  that  Nelson  was  not  the 
general  agent  or  vice-principal  of  The  American  Cotton  Company  to 
transact  all  of  its  business,  but  only  its  foreman,  and  to  that  extent 
its  vice-principal  to  build  the  gin  house  and  other  work  connected  with 
the  gin  house,  and  not  to  lower  the  tanks  into  the  pit,  Nelson  had  no 
authority  to  transfer  the  plaintiff  into  the  employ  of  the  Fuel  Company, 
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and  for  this  reason,  The  American  Cotton  Company  can  not  be  held 
liable  simply  because  the  plaintiff  did  not  know  of  the  transfer  being 
made  by  the  unauthorized  act  of  Nelson. 

The  trial  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
this  defendant  that,  "Unless  the  jury  believe  that  Nelson  was  given 
authority  generally  to  represent  The  American  Cotton  Company,  or 
special  authority  to  lower  the  oil  tank  into  the  pit,  he  would  have  no 
authority  to  bind  The  American  Cotton  Company  by  transferring  plain- 
tiff from  its  work  to  some  other  work,  and  unless  you  believe  from  the 
evidence  that  Nelson  had  such  authority  you  will  return  your  verdict 
for  the  defendant.  The  American  Cotton  Company.  Western  Union  v. 
Foster,  64  Texas,  220;  Hardy  v.  Shedden,  37  Law  Rep.  Ann.,  42;  (Not 
defendants  duty  to  furnish  completed  frame.) 

The  trial  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
this  defendant  that, 

*T"nless  you  believe  from  the  evidence  that  the  defendants  were  obli- 
gated either  expressly  or  impliedly  to  supply  a  completed  frame  to 
lower  the  tanks  into  the  pit,  and  you  further  believe  that  the  fellow- 
workmen  of  plaintiff  were  under  the  duty  of  making  the  frame,  then 
if  you  believe  these  workmen  were  negligent  in  making  the  frame,  and 
that  from  such  negligence  plaintiff  was  injured,  and  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  injury,  such  negligence,  if  any, 
of  plaintiff's  fellow-servants  would  not  render  The  American  Cotton 
Company  liable  to  plaintiff  for  damages,  and  you  will  return  your  ver- 
dict for  The 'American  Cotton  Company.^'  Maughmer  v.  Behring,  19 
Texas  Civ.  App.,  299;  Allen  v.  Galveston,  H.  &  S.  A.  Rv.,  14  Texas 
Civ.  App.,  346;  Armour  v.  Hahn,  111  U.  S.,  318;. Ross  v.  Walker,  23 
Am.  St.  Rep.,  160 ;  Beesley  v.  Wheeler,  27  L.  R.  A.,  266 ;  O'Connor  v. 
Hall,  65  N.  Y.  Supp.,  136;  Bums  v.  Sennett,  44  Pac,  1068;  Morris 
V.  Walworth,  63  N.  E.,  910;  The  Kensington,  91  Fed.,  681;  12  A.  &  E. 
Ency.  Law,  952 ;  20  A.  &  E.  Ency.  Law,  81,  82. 

It  appearing  that  the  attorneys,  Messrs.  Wood  and  Patterson,  owned 
one-half  of  the  judgment  before  The  American  Cotton  Company  was 
brought  back  into  the  litigation,  after  having  been  previously  dismissed 
as  a  party  to  the  cause,  the  action  could  not  be  prosecuted  in  the  name 
of  the  plaintiff  for  the  benefit  of  Messrs.  Wood  and  Patterson  upon  a 
pleading  filed  April  7,  1903.  Gulf,  C.  &  S.  F.  Ry.  v.  Miller,  21  Texas 
Civ.  App.,  612;  East  Texas  Fire  Ins.  Co.  v.  Coffee,  61  Texas,  290; 
Stachely  v.  Peirce,  28  Texas,  335. 

The  trial  court  erred  in  refusing  to  charge  the  jury  as  requested  by 
this  defendant  that  "If  you  find  for  the  plaintiff  you  will  return  your 
verdict  as  against  The  American  Cotton  Company  for  one-half  of  what 
you  would  otherwise  find  under  other  charges  of  the  court,  but  for  the 
fact  that  he  had  assigned  one-half  to  Messrs.  Wood  and  Patterson.^* 

(Seventh  Assignment.)  The  trial  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  this  defendant  that, 

"If  you  believe  that  Nelson  had  no  authority  from  The  American 
Cotton  Company  to  employ  laborers  for  The  American  Cotton  Company 
to  lower  the  oil  tank  into  the  pit,  and  although  you  may  believe  such 
lowering  the  tank  was  within  the  apparent  scope  of  Nelson's  authority, 
yet  The  American  Cotton  Company  would  not  be  liable  to  plaintiff  for 
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damages,  and  you  will  return  your  verdict  for  The  American  Cotton 
Company/'    Western  U.  Tel.  Co.  v.  Foster,  64  Texas,  220. 

(Eighth  Assignment.)  The  trial  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  this  defendant  that, 

"If  you  believe  the  plaintiflE  was  injured  while  doing  work  which  it 
was  the  duty  of  The  Texas  Fuel  Oil  Equipment  Company  to  do  under 
its  contract  with  The  American  Cotton  Company,  of  June  26,  1902, 
then  the  Fuel  Company  would  be  what  is  known  in  law  as  an  inde- 
pendent contractor,  and,  if  plaintiff  is  entitled  to  recover  such  recovery 
should  be  against  the  Fuel  Company  alone  and  no  verdict  should  be 
rendered  in  favor  of  plaintiff  against  The  American  Cotton  Company, 
and,  if  you  so  believe  you  will  return  your  verdict  for  The  American 
Cotton  Company."  Cunningham  v.  International  &  G.  N.  Ry.  Co.,  61 
Texas,  503. 

(Xinth  Assignment.)  The  trial  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  this  defendant  that, 

"If  you  believe  the  cause  of  plaintiff's  injuries  resulted  from  what 
is  known  as  a  latent  defect,  that  is,  a  defect  that  could  not  be  known 
by  the  use  of  reasonable  diligence  on  the  part  of  a  reasonably  prudent 
person  and  that  Nelson  inspected  the  frame  in  such  manner  as  a  person 
of  ordinary  prudence  would  have  done  under  like  circumstances  and 
failed  to  discover  such  defect  you  will  return  your  verdict  for  The 
American  Cotton  Company."  Fordyce  v.  Yarborough,  1  Texas  Civ. 
App.,  266;  Quintana  v.  Consolidated  Co.,  14  Texas  Civ.  App.,  351; 
Galveston  By.  v.  Buch,  65  S.  W.,  681. 

(Tenth  Assignment.)  That  the  judgment  herein  rendered  should  be 
reversed  because  plaintiff's  attorney  in  his  closing  argument  said  to  the 
jury,  Vthat  a  good  reason  for  plaintiff's  inability  to  pay  or  secure  the 
costs  of  court  was  found  in  the  fact  that  he  had  to  support  his  mother, 
and  that  a  young  man  of  twenty-two  years  of  age,  who  had  a  mother  to 
support  would  not  be  expected  to  lay  up  money  as  wealthy  corporations 
might  do,"  and  said  further  to  the  jury  "there  are  costs  in  this  case 
which  ought  not  be  have  been  incurred,  that  The  American  Cotton  Com- 
pany filed  papers  to  remove  this  case  to  the  United  States  Court  at 
Paris  in  order  to  avoid  a  trial  of  this  case  in  the  District  Court  of 
Delta  County,  and  costs  were  incurred  in  this  proceeding  which  the 
plaintiff  ought  not  to  be  called  upon  to  pay." 

L.  L,  Wood  and  James  Patteson,  for  appellee. — It  being  directly  al- 
leged in  the  petition  that  the  defendants,  each,  owed  the  plaintiff  the 
duty  of  using  ordinary  care  to  furnish  him  a  reasonably  safe  appliance 
for  lowering  the  tanks,  and  that  he  was  injured  by  the  negligent  failure 
of  each  to  use  such  care  (there  being  but  a  single  injury),  there  was 
no  improper  joinder  of  parties  or  causes  of  action.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Ferch,  36  S.  W.,  487 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  A.  S. 
Dorsey,  66  Texas,  148;  Missouri  Pac.  Ry.  Co.  v.  C.  G.  Jones,  76  Texas, 
151;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  L.  A.  Mc\\Tiirter,  77  Texas,  356; 
John  Maricham  v.  Houston  D.  Navigation  Co.,  73  Texas,  247;  South- 
western Telegraph  &  Telephone  Co.  v.  Crank,  27  S.  W.,  38;  Stone  v. 
Dickinson,  5  Allen,  29. 

It  appearing  from  the  evidence  that  John  Nelson  was  entrusted  by 
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The  American  Cotton  Company  with  the  construction  of  a  plant  fof 
it,  and  to  employ  laborers  for  that  purpose,  and  to  direct  them  in  their 
work,  and  where  to  work  on  said  plant,  and  to  make  the  pit  into  which 
the  tank  was  to  be  lowered,  and  to  do  all  the  work  in  constructing  the 
plant,  except  to  lower  the  tanks;  and  the  evidence  further  showing  that 
Nelson,  as  foreman  of  The  American  Cotton  Company,  employed  plain- 
tiff to  work  on  the  plant,  without  designating  any  particular  portion, 
and  that  plaintiff  was  in  fact  on  the  day  of  the  accident  at  work  on  the 
plant,  within  a  short  distance  of  the  pits,  under  the  direction  and  super- 
vision of  Nelson,  then  acting  for  The  American  Cotton  Company  and 
subject  to  the  orders  of  Nelson;  the  direction  given  by  Nelson  to  plain- 
tiff to  go  only  a  few  feet  distant  and  assist  in  lowering  the  tanks  (the 
tanks  being  a  part  of  the  plant)  was  so  ostensibly  within  the  authority 
of  Nelson  as  foreman  of  The  American  Cotton  Company  that  plaintiff 
was  justified  in  obeying  the  order,  he  not  having  any  notice  that  such 
work  was  not  the  work  of  the  Cotton  Co.,  but  believing  that  it  was.  the 
American  Cotton  Company  under  the  circumstances  owed  plaintiff  the 
duties  of  a  master.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  A.  S.  Dorsey,  66  Texas, 
148 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Ferch,  36  S.  W.,  487 ;  Texas  &  Pac. 
Ry.  Co.  V.  McClanahan,  3  Texas  Law  Review,  324;  Missouri  Pac.  Ry. 
V.  Jones,  76  Texas,  151;  Dillingham  v.  Crank,  87  Texas,  104;  American 
&  English  Enc,  vol.  20,  pp.  30,  45,  54;  Wood  on  Master  and  Servant, 
119;  Hardy  v.  Shedden,  37  Law  Rep.  Ann.,  note  page  46;  Southwestern 
Tel.  &  Tel.  Co.  v.  Crank,  27  S.  W.,  38;  Morgan  v.  Smith,  159  Mass., 
570. 

The  defendants,  through  their  common  vice-principal,  having  adopted 
the  frame  as  an  instrument  for  lowering  the  tanks,  weighing  1,000 
pounds  each,  into  the  ground;  and  directed  the  plaintiff  to  assist  in 
lowering  the  tanks,  with  the  use  of  the  frame,  the  defendants  owed  the 
plaintiff  the  duty  as  matter  of  law,  of  using  ordinary  care  to  see  that 
the  frame  was  safe  and  secure  for  that  purpose;  and  the  negligence  of 
plaintiff's  fellowworkmen,  if  such  they  were,  in  constructing  the  frame 
was  the  negligence  of  the  defendants,  as  the  duty  of  the  master  was 
nondelegable.  Dillingham  v.  Harden,  6  Texas  Civ.  App.,  476;  Houston 
&  T.  C.  Ry.  Co.  V.  Marcellus,  59  Texas,  334 ;  Terrell  Compress  Co.  v. 
Arrington  et  al.,  48  S.  W.,  59 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith, 
76  Texas,  611 ;  20  A.  &  E.  Ency.,  81 ;  12  A.  &  E.  Ency.  950. 

The  wording  of  the  transfer  is  as  follows :  "In  consideration  of  the 
services  rendered  and  to  be  rendered  in  said  cause,  I  hereby  transfer, 
sell  and  convey  a  one-half  interest  in  all  damages,  moneys  and  profits 
that  may  be  due  me  and  recovered  in  said  cause,  whether  the  same  arises 
by  compromise,  judgment  or  otherwise."  The  transfer  was  not  acknowl- 
edged. San  Antonio  &  A.  Ry.  v.  Belt,  1  Texas  Ct.  Rep.,  333 ;  Bonner  v. 
Green,  6  Texas  Civ.  App.,  100. 

The  substance  of  the  refused  charge  referred  to  in  the  ninth  assign- 
ment was  given  by  the  court  in  its  general  charge  and  also  in  a  special 
charge  requested  by  the  appellant. 

When  counsel  in  their  closing  argument  make  improper  remarks,  and 
the  court  promptly  instructs  the  jury  that  such  remarks  are  improper, 
and  for  them  not  to  consider  the  remarks,  and  opposing  counsel  does 
not  request  written  instructions  to  the  jury  to  disregard  them,  and  does 
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not  complain  of  the  action  of  the  court  in  a  motion  for  a  new  trial, 
this  court  will  not  reverse  because  of  such  argument.  Missouri,  K.  & 
T.  Ry.  Co.  V.  Hogan,.88  Texas,  679. 

EIDSON,  Associate  Justice. — This  is  a  suit  by  the  appellee  against 
The  American  Cotton  Company,  appellant  herein,  and  the  Texas  Fuel 
Oil  Equipment  Company,  both  corporations,  for  damages  on  account  of 
the  alleged  negligence  of  said  corporations.  Appellee  alleged  that  on 
the  26th  day  of  August,  1902,  the  said  corporations  were  engaged  in 
constructing  a  round  lap  bale  gin  plant  in  Cooper,  Delta  County,  Texas ; 
that  appellee  was  the  servant  of  said  corporations  and  worked  on  said 
plant;  that  during  the  course  of  the  construction  of  said  plant  it  became 
necessary  to  lower  two  large  oil  tanks  into  an  excavation,  that  the  appli- 
ance or  frame  which  was  used  in  lowering  the  tanks  was  defective  and 
insufficient,  and  that  while  appellee  was  engaged  with  others  in  lowering 
one  of  the  tanks  under  the  direction  and  supervision  of  one  John  Nelson, 
who  is  alleged  to  have  been  the  common  foreman  of  both  of  said  cor- 
porations, a  large  scantling,  called  a  crossbeam,  pulled  loose  from  the 
top  and  fell  on  appellee's  foot  and  ankle  and  mashed  and  broke  the 
same;  that  said  corporations  failed  to  use  ordinary  care  to  see  that  said 
appliance  was  safe. 

Said  corporations,  defendants  in  the  court  below,  filed  demurrers, 
plea  of  misjoinder  of  parties  and  causes  of  action,  general  denial,  and 
that  the  appellee  at  the  time  of  the  injury  was  in  the  service  of  the 
other  solely,  and  contributory  negligence. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  appellee 
against  both  defendants  for  the  sum  of  $1,500.  This  appeal  is  prose- 
cuted alone  by  The  American  Cotton  Company,  the  Texas  Fuel  Oil 
Equipment  Company  having  failed  to  perfect  an  appeal  to  this  court. 

Appellant^s  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  its  special  exception  to  appellee's  petition  to 
the  effect  that  there  was  a  misjoinder  of  causes  of  action  and  of  parties 
defendant.  Appellant's  contention  under  this  assignment  is:  (1)  It 
appearing  from  appellee's  petition  that  The  American  Cotton  Company 
was  liable,  if  at  all,  through  a  contract  made  by  it  with  Nelson,  and  that 
the  Fuel  Company  was  liable,  if  at  all,  through  a  contract  made  by  it 
with  its  agent,  or  even  with  Nelson,  and  that  negligence  could  be 
charged  on  either  of  these  companies  only  through  separate  channels 
of  imputed  negligence,  this  cause  of  action  could  not  be  prosecuted 
jointly  against  the  defendants,  or  on  both  causes  of  action  arising 
from  such  negligence;  and  (2)  it  appearing  from  said  petition  that 
The  American  Cotton  Company  is  charged  with  liability  only  by  reason 
of  appellee's  lack  of  knowledge  that  he  was  transferred  to  the  work  of 
the  Fuel  Company  and  not  by  reason  of  his  being  in  the  employ  of 
The  American  Cotton  Company,  whereas  the  Fuel  Company  is  charged 
with  liability  by  reason  of  the  relationship  of  master  and  servant  ex- 
isting between  itself  and  plaintiff,  the  cause  of  action  can  not  be  prose- 
cuted jointly  against  said  corporations. 

We  lio  not  think  appellant's  contention  is  sound*    The  work  being 
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done  under  the  circumstances  alleged  and  under  the  supervision  and 
direction  of  Nelson,  who  was  alleged  to  be  the  common  foreman  of  the 
defendant  corporations,  both  owed  appellee  the- duty  to  use  ordinary 
care  in  furnishing  him  with  reasonably  safe  appliances  to  use  in  the 
work  of  lowering  the  tanks,  and  the  failure  to  perform  this  duty  upon 
the  part  of  their  common  foreman  rendered  both  corporations  or  either 
liable  to  appellee  for  damages  resulting  from  such  failure.  (Missouri, 
K.  &  T.  Ry.  Co.  V.  Ferch,  36  S.  W.,  487 ;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
A.  S.  Dorsey,  66  Texas,  148 ;  Missouri  Pac.  Ry.  Co.  .v.  Jones,  75  Texas, 
161;  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  McWhirter,  77  Texas,  356;  Markham 
V.  Houston  D.  Navigation  Co.,  73  Texas,  247;  S.  W.  Telegraph  & 
Telephone  Co.  v.  Crank,  27  S.  W.,  38.) 

There  was  no  error  in  the  refusal  of  the  court  to  give  to  the  jury  at 
the  request  of  appellant  a  peremptory  instruction  to  return  a  verdict  in 
its  favor;  and  we  therefore  overrule  its  second  assignment  of  error. 
Under  the  pleadings  and  evidence  appellee  was  justified  in  believing  that 
in  assisting  to  lower  the  tanks  he  was  performing  the  work  for  the 
appellant  under  his  employment  by  it.  This  work  being  upon  an  ap- 
purtenance to  and  practically  a  part  of  the  plant  being  constructed  by 
appellant,  it  was  within  the  apparent  scope  of  the  authority  of  Nelson 
as  foreman  of  appellant  to  have  same  done,  and  to  order  appellee  to 
assist  in  its  performance;  and  appellee,  under  the  circumstances,  was 
justified  in  assuming  that  Nelson  had  such  authority.  (Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Dorsey,  supra;  Missouri,  K.  &  T.  Ry.  Co.  v.  Perch, 
supra;  Texas  &  Pac.  Ry.  Co.  v.  McLanahan,  3  Texas  Law  Review,  324; 
Missouri  Pac.  Co.  v.  Jones,  supra ;  Dillingham  v.  Crank,  87  Texas,  104 ; 
Wood  on  Master  and  Servant,  119.) 

There  was  no  error  in  the  action  of  the  court  in  refusing  to  give  to 
the  jury  the  charge  requested  by  appellant  set  out  in  its  fourth  assign- 
ment of  error.  Under  the  pleadings  and  evidence,  the  appellant  owed 
the  appellee  the  duty  to  use  ordinary  care  in  providing  reasonably  safe 
appliances  to  be  used  by  him  in  the  work  he  was  directed  to  do;  and 
the  negligence  of  appellee's  fellow  servants,  who  were  directed  by  ap- 
pellant's foreman  to  construct  the  appliances,  in  not  properly  construct- 
ing them,  was  the  negligence  of  appellant,  and  the  court  in  its  general 
charge  instructed  the  jury  correctly  as  to  the  duty  of  appellant  in  this 
regard. 

Appellant's  fifth  and  sixth  assignments  of  error  are  not  well  taken. 
The  contract  between  appellee  and  his  attorneys  was  that  they  should 
have  one-half  of  the  amount  recovered;  and,  therefore,  does  not  assign 
a  one-half  interest  in  the  cause  of  action  to  them.  And,  further,  the 
attorneys  by  bringing  the  suit  in  the  name  of  the  appellee  upon  the 
entire  cause  of  action,  and  proceeding  with  it  to  judgment  in  that  shape, 
after  the  question  of  their  owning  a  one-half  interest  was  raised,  would 
be  held  bound  by  the  judgment.  (Bonner  v.  Green,  6  Texas  Civ.  App., 
100.) 

The  special  charges  requested  by  appellant  and  refused  by  the  court, 
as  shown  by  its  seventh  and  eighth  assignments  of  error,  do  not  an- 
nounce correct  principles  of  law,  in  view  of  the  pleadings  and  evidence 
in  this  case;  and  hence  the  action  of  the  court  in  refusing  such  special 
charges  was  not  error. 
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There  was  no  error  in  the  refusal  of  the  court  below  to  give  the 
special  charge  requested  by  appellant  and  set  out  in  its  ninth  assign- 
ment of  error,  as  the  legal  principle  embodied  in  this  special  instruction 
was  fully  embraced  by  the  court  in  its  general  charge,  in  connection 
with  its  special  charge  asked  by  the  appellant  and  given  to  the  jury  by 
the  court. 

Appellant's  tenth  assignment  of  error  is  overruled.  The  court  hav- 
ing verbally  instructed  the  jury  not  to  consider  the  remarks  of  counsel 
for  appellee  complained  of  in  this  assignment  of  error,  and  there  being 
no  request  by  appellant  for  written  instructions  to  the  jury  to  disregard 
them,  appellant  has  no  ground  for  complaint  on  account  of  such  remarks. 
(Missouri,  K.  &  T.  Ry.  Co.  v.  Hogan,  88  Texas,  679.) 

We  find  that  the  allegations  of  negligence  contained  in  appellee's  pe- 
tition against  appellant,  are  supported  by  the  evidence,  and  that  the 
evidence  is  insufficient  to  show  that  appellee  was  guilty  of  contributory 
negligence,  as  charged  in  appellant's  answer. 

There  being  no  error  pointed  out  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Gulp,  Colorado  &  Santa  Fe  Ry.  Co.  v.  Gusta  Boycb  et  al. 

Decided  April  26,  1905. 

Iw— Vegligenoe — ^Act  of  Ood — Question  for  Jnry. 

The  question  as  to  whether  the  evidence  in  regard  to  an  accident  shows 
that  it  was  directly  caused  by  an  act  of  God,  id  one  of  fact  to  be  determined 
by  the  jury,  as  also  whether  the  accident  would  have  occurred  had  it  not  been 
for  the  concurrence  of  defendant's  negligence  with  the  act  of  Ood. 

S. — Same — Conenrrlng  Negligenoe. 

Where  defendant's  negligence  concurs  with  the  act  of  God,  and  the  injury 
would   not   have   occurred   but    for   such   negligence,   the    defendant    is    liable. 

S. — ^Bame — ^Hea^y  Balnstorm — ^Waihont  of  Track. 

Where  the  evidence  showed  a  ver7  hard  rain  which  caused  the  water  to 
wash  over  a  railroad  track  it  could  not  be  said,  as  a  matter  of  law,  that  by 
the  exercise  of  reasonable  care,  prudence  and  diligence  the  company  could  not 
have  so  constructed  its  culverts  as  to  have  prevented  its  track  there  from 
being  rendered  unsafe  for  its  trainmen  by  the  rain. 

4. — Same — Contrlbntory  Negligence — Sending  Man  Ahead. 

Where  a  rule  required  that  in  case  of  extraordinary  rains  engineers  should 
make  careful  inquiry  and  extra  stops  and  send  a  man  ahead  to  examine  bridges^ 
trestles,  etc.,  and  a  train  running  slowly  was  derailed  before  it  came  within 
100  yards  of  a  bridge  reported  dangerous,  and  the  night  was  dark,  it  was  for 
the  jury  to  say  whether  the  engineers  failure  to  send  a  man  out  was  contribu- 
tory negligence,  that  is,  a  failure  to  exercise  such  a  degree  of  care  as  a  man 
of  ordinary  prudence  would  have  exercised  under  the  same  or  like  circumstances. 

5. — Same — Degree  of  Care. 

An  engineer  running  a  passenger  train  is,  as  to  the  matter  of  his  own 
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safety,  bound  to  exercise  only  ordinary  care  and  prudence  under  the  circum- 
stances. 

6. — ^Verdict — ^Amount  of  Damag^ei — ^Loeomotiye  Ensrineer. 

Where  deceased  was  a  skilled  engineer,  45  years  old,  earning  $150  to  $200 
a  month,  a  verdict  awarding  to  his  wife  $10,000,  to  his  daughter,  17  years  old, 
$5,500,  and  to  his  aged  mother,  to  whose  support  he  contributed  $25  per  month, 
$2,000,  was  not  excessive  in  amount  or  apportionment. 

7. — Harmless  Error — ^Admission  of  Evidence. 

The  erroneous  admission  of  evidence  is  harmless  error  where  the  same 
evidence  has  been  admitted  without  oojection  or  the  fact  it  tends  to  prove  is 
otherwise  conclusively  shown. 

8. — Same — Opinion  Where  Faots  Shown. 

A  statement  by  a  witness  that  certain  railroad  ties  were  too  rotten  to  be 
used  as  such  was  not  prejudicial  wh^re  the  evidence  showed  that  they  were 
rotten  through  and  through  and  there  was  no  good  wood  in  them. 

9. — ^Evidence — ^Exhibiting  Articles  in  Evidence 

Upon  an  issue  as  to  negligence  on  the  part  of  a  railroad  in  bavins  rotten 
crossties  in  its  track  which  caused  a  derailment,  pieces  of  rotten  wood  identified 
as  parts  of  the  ties  in  question  could  be  exhibited  to  the  jury. 

10. — Same — ^Like  Rainstorms. 

Evidence  of  other  rains  in  that  section  as  heavy  as  the  one  causing  the 
injury  was  admissible  to  show  that  the  storm  was  such  as  might  have  rea- 
sonably been  anticipated  and  provided  against 

11. — Same — Contributory  Negligence — Holes — Derailment  of  Train. 

Upon  an  issue  of  contributory  negligence  on  the  part  of  an  engineer  in 
not  stopping  his  train  because  of  the  condition  of  the  track  resulting  from  a 
heavy  rainfall,  it  was  admissible  to  give  in  evidence,  though  not  pleaded,  a 
rule  of  the  company  in  force,  requiring  section  foremen,  in  case  of  heavy  rain- 
storms, to  at  once  go  over  their  sections,  with  danger  signals,  to  ascertain  if 
the  track  was  safe  for  the  passage  of  trains^  etc.,  there  having  been  no  com- 
pliance with  the  rule  in  this  case. 

12. — Railroads — Negligence  In  Constmctlon — Culverts  for  Drainage. 

The  statute  requiring  railroads  to  provide  suitable  culverts,  etc.,  in  their 
tracks  for  the  necessary  drainage  as  the  lay  of  the  land  requires  (Rev.  Stats., 
art.  4436)  is  applicable  on  the  question  of  negligence  not  only  with  respect 
to  the  overflow  of  lands,  but  also  m  a  case  of  injury  resultmg  trom  a  wasnout 
of  track  through  overflow  causing  the  derailment  of  a  train,  and  a  failure  on 
the  master's  part  to  furnish  the  servant  a  safe  place  in  which  to  work. 

13. — Master  and  Servant — Safe  Place  to  Work — ^Assnmed  Risk. 

A  railroad  employe  w^hose  place  to  work  is  on  the  road  has  the  right  to 
assume  that  the  company  has  exercised  ordinary  care  to  make  it  a  reasonably 
safe  place  for  him  to  do  his  work,  and  unless  he  knows  that  this  duty  has  not 
been  discharged,  and  tlie  danger  incident  to  such  failure,  he  does  not  assume 
the  risk  arising  therefrom. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

J.  W,  Terry  and  A.  H,  Culwell,  for  appellant. — 1.  In  order  to  en- 
title recovery  on  the  ground  of  negligence,  the  evidence  muKt  show  not 
only  that  the  act  complained  of  was  negligence,  but  that  such  negli- 
gence was  the  proximate  cause  of  the  act  complained  of,  and  in  this 
case  the  evidence  shows  unmistakably  that  the  condition  of  the  ties  and 
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rails  in  this  track  could  not  have  been  and  was  not  the  proximate 
cause  of  the  accident^  which  was  due  to  the  unprecedented  rain  and 
consequent  washout.  Texas  &  P.  By.  Co.  v.  McCoy,  90  Texas,  264; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bowland,  90  Texas,  365;  Culpepper  v. 
International  &  G.  N.  Ry.  Co.,  90  Texas,  634;  S.  P.  Co.  v.  Wellington, 

65  S.  W.  Rep.,  219. 

2.  An  employe  failing  or  refusing  to  observe  the  rules  of  his  employ- 
er made  known  to  him,  takes  upon  himself  the  risk  and  consequencos 
of  such  disobedience,  and  is  guilty  of  negligence,  which  defeats  his 
right  to  hold  the  master  liable  for  injury  to  which  such  negligence 
contributed;  and  in  this  case  deceased  failed  to  observe  the  rules 
of  the  company,  which  rules  were  known  to  him,  and  the  violation  of 
such  rules  proximately  contributed  to  the  accident,  and  he  was,  there- 
fore, guilty  of  such  negligence  as  ought  to  preclude  recovery  on  behalf 
of  appellees  herein.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bro^^^l,  63  S. 
W.  Rep.,  305 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Wallace,  76  Texas,  637 ; 
G.  W.  T.  &  P.  Ry.  Co.  v.  Ryan,  69  Texas,  665 ;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Gormley,  91  Texas,  394;  Fritz  v.  Railwav  Co.,  30  S.  W.  Rep., 
85 ;  Pilkington  v.  Gulf,  C.  &  S.  F.  Rv.  Co.,  70  Texas,  229 ;  Railway 
Co.  v.  Kitchens,  9  S.  E.  Rep.,  827;  Railway  Co.  v.  Cragg,  80  Fed. 
Rep.,  488;  Railway  Co.  v.  Rush,  15  So.  Rep.,  133;  Rittenhouse  v.  Rail- 
way Co.,  26  S.  E.  Rep.,  923;  Railway  Co.  v.  Smith,  76  Texas,  616; 
Mason  v.  Railway  Co.,  19  S.  E.  Rep.,  362;  Westcott  v.  Railway  Co., 
153  Mass.,  460;  Railway  Co.  v.  Reesman,  60  Fed.  Rep.,  370;  Railway 
Co.  V.  Mothershead,  20  So.  Rep.,  69;  Slater  v.  Jewett,  85  N.  Y.,  61; 
Bailey  Mast.  &  Serv.,  88;  Beach  on  Cont.  Neg.,  sec.  373. 

3.  The  servant,  having  knowledge  of  danger  about  him,  must  use 
diligence  and  care  in  protecting  himself  from  harm;  and  in  this  case 
the  deceased  did  have  knowledge  of  the  danger  that  was  about  him, 
and  did  not  use  diligence  to  protect  himself  from  harm,  which  failure 
to  use  diligence  proximately  contributed  to  the  accident.  Knight  v. 
Cooper,  14  S.  E.  Rep.,  999;  Davis  v.  N.  C.  &  C.  Co.,  12  S.  E.  Rep., 
539 ;  District  of  Columbia  v.  McElligott,  117  U.  S.,  621 ;  Humphreys 
V.  N.  N.  &  M.  V.  Co.,  10  S.  E.  Rep.,  39. 

4.  The  rule  was  known  to  the  deceased,  and  was  disobeyed  by  him, 
and  since,  if  it  had  been  obeyed  there  would  likely  have  been  no  ac- 
cident, the  failure  to  observe  the  rule  constitutes  negligence  on  the  part 
of  the  deceased  which  will  and  ought  to  preclude  recovery.  Texas  & 
N.  0.  Ry.  Co.  V.  Fields,  74  S.  W.  Rep.,  930 ;  St.  Louis  S.^  W.  Ry.  Co. 
V.  Barrett,  72  S.  W.  Rep.,  884 ;  Matthews  v.  Missouri,  K.  &  T.  Rv.  Co., 

66  S.  W.  Rep.,  902;  Louisville  &  N.  Ry.  Co.  v.  Mounce,  71  S.  W. 
Rep.,  518;  Elliott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  150  U.  S.,  245; 
Louisville  &  N.  Ry.  Co.  v.  Woods,  17  So.  Rep.,  41. 

5.  It  was  not  sufficient  to  authorize  the  introduction  of  the  pieces 
of  timber  in  evidence  for  the  witness  to  simply  swear  that  they  were 
railroad  ties,  such  term  being  too  general,  but  the  qualification  should 
have  gone  further  and  the  party  required  to  show  that  they  were  the 
identical  ties  in  the  track  which,  it  is  charged,  were  broken  at  the 
time  and  place  of  the  accident.  McGrail  v.  City  of  Kalamazoo,  94  Mich., 
52,  53  N.  W.  Rep.,  955;  Steiner  v.  Jester,  23  ^S.  W.  Rep.,  719;  Garrity 
V.  Rankin,  55  S.  W.  Rep.,  367;  Ebom  v.  Zimpleman,  47  Texas,  503. 
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Potter  &  Potter  and  Culp  &  Oiddings,  for  appellees. — 1.  Even 
though  the  accident  might  not  have  happened  if  there  had  been  no 
heavy  storm,  yet  if  the  negligence  of  defendant  in  either  of  the  other 
respects,  contributed  thereto,  defendant  is  liable.  Eailway  v.  Green, 
38  S.  W.  Eep.,  32,  and  36  S.  W.  Rep.,  814;  Texas  &  P.  Ry.  Co.  v. 
McClane,  62  S.  W.  Rep.,  566;  Railway  Co.  v.  Wilson,  24  S.  W.  Rep., 
687;  Bonner  v.  Mayfield,  18  S.  W.  Rep.,  306;  Railway  v.  Whitaker, 
11  Texas  Ct.  Rep.,  249;  1  Bailey,  Personal  Inj.,  Master  and  Servant,  sec. 
963  et  seq. 

2.  The  proposition  that  because  Boyce  knew  of  the  culvert  and  of 
the  embankment,  he  assumed  the  risks  when  he  started  on  that  run  of 
their  being  insufficient,  is  not  tenable.  He  did  nothing  of  the  kind. 
He  had  the  right  to  assume  that  defendant  had  conjplied  with  its  legal 
duty  in  the  premises.  Railway  v.  Moore,  68  S.  W.  Rep.,  561 ;  Railway 
V.  Hannig,  43  S.  W.  Rep.,  508. 

3.  Even  if  the  rule  as  to  sending  a  man  ahead  applied,  it  was  for 
the  jury  to  say  whether  under  all  the  facts  Boyce  was  guilty  of  neg- 
ligence and  whether  in  the  exercise  of  ordinary  care  he  should  have 
complied  with  it,  and  their  finding  is  amply  supported  by  the  evidence. 
Railway  v.  Yarbro,  74  S.  W.  Rep.,  358;  Railway  v.  Cornell,  69  S.  W. 
Rep.,  980;  Adams'  Case,  58  S.  W.  Rep.,  832. 

4.  The  pieces  of  ties  having  been  fully  identified  by  the  witness 
as  railroad  ties  and  having  been  shown  by  circumstances  to  have  come 
from  defendant's  track,  were  admissible  under  the  rule  of  demonstra- 
tive evidence  to  show  the  condition  of  the  track  and  in  corroboration  of 
the  witnesses  who  had  testified  as  to  rotten  ties  being  in  the  track. 
Buddensieck  Case  (N.  Y.  Sup.  Ct.),  57  Am.  Rep.,  766. 

5.  The  charge  complained  of  was  more  favorable  to  defendant  than 
it  was  entitled  to  as  it  only  placed  upon  it  the  duty  of  using  reasonable 
diligence  in  the  erection  of  culverts  sufficient  to  carry  off  such  water 
as  might  have  been  anticipated.  The  law  places  an  absolute  duty  on 
it  in  this  respect,  which  it  can  not  escape  by  any  degree  of  care.  Railway 
V.  Whitaker,  11  Texas  Ct.  Rep.,  249;  Railway  v.  Gurley,  11  Texas  Ct. 
Rep.,  358;  Railway  v.  Ryan,  72  S.  W.  Rep.,  72;  Pomeroy  Case,  3  S. 
W.  Rep.,  981;  Bonner  v.  Mayfield,  18  S.  W.  Rep.,  306;  Bonner  v. 
Wingate,  14  S.  W.  Rep.,  790;  Houston  &  T.  C.  Ry.  v.  Fowler,  56 
Texas,  458 ;  Railway  v.  Halloren,  53  Texas,  46 ;  Railway  v.  Huddleston, 
9  Texas  Ct.  Rep.,  854. 

NEILL,  Associate  Justice. — Appellees,  the  wife,  daughter  and 
mother  of  Mark  R.  Boyce,  sued  appellant  for  damages  resulting  from 
his  death,  which  they  alleged  was  caused  by  appellant^s  negligence.  The 
negligence  alleged  and  the  defense  plead  will  be  indicated  by  our  con- 
clusions of  fact  and  law. 

The  trial  resulted  in  a  judgment  for  appellees  in  the  sum  of  $17,500; 
of  which,  $10,000  was  apportioned  to  the  wife,  $5,500  to  the  daughter 
and  $2,000  to  the  mother  of  deceased. 

Conclitsions  of  Fact. — On  July  the  2d,  1903,  Mark  R.  Boyce,  while 
in  the  employ  of  appellant  and  in  the  discharge  of  his  duties  as  engineer 
was  killed  by  th^  derailment  and  overturning  of  the  engine  he  was 
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operating.  The  evidence  is  sufficient  to  show  that  the  defendant  was 
guilty  of  negligence  in  failing  to  use  ordinary  care  in  the  construction 
of  a  culvert  across  its  roadbed,  near  where  the  derailment  occurred, 
reasonably  adequate  to  carry  off  the  water  that  it  might  have  reason- 
ably anticipated  the  culvert  would  be  required  to  drain  in  order  to 
keep  its  roadbed  reasonably  safe  for  its  employes  in  running  trains 
and  engines.  That  by  reason  of  such  negligent  construction  and  in- 
adequacy of  the  culvert  the  water  from  a  rainfall,  such  as  human  fore- 
sight could  be  reasonably  expected  to  anticipate,  was  backed  up  against 
and  caused  to  run  over  the  embankment  and  wash  the  dirt  away  from 
the  ends  of  crossties  which  supported  the  rails  of  defendant's  road, 
thereby  rendering  it  unsafe  and  dangerous. 

The  evidence  also  is  sufficient  to  prove  that  the  defendant  was  neg- 
ligent in  failing  to  exercise  ordinary  care  in  maintaining  a  reasonably 
safe  railway  track  at  the  point  where  the  derailment  occurred,  in  that 
the  crossties  beneath  the  rails  were  rotten  and  not  of  sufficient  strenffth 
at  the  time  of  the  derailment,  in  the  condition  the  track  was  then, 
to  support  the  engine  and  prevent  it  from  turning  over. 

Both  these  acts  of  negligence  were  alleged  by  plaintiffs  as  proximate 
causes  of  derailment  and  overturning  of  the  engine  which  caused  the 
death  of  Bovce. 

The  jury  may  have  concluded  from  the  evidence  either  that  the 
existence  of  the  negligence  first  found  was  the  proximate  cause  of  his 
death;  or,  in  the  absence  of  such  act  of  negligence,  it  may  have  found 
that,  though  the  flood  from  the  rainfall  was  such  that  human  foresight 
could  not  be  reasonably  expected  to  anticipate,  and  therefore,  an  act  of 
God,  yet  the  negligence  of  defendant  in  failing  to  exercise  ordinary  care 
in  maintaining  a  reasonably  safe  track,  in  that  the  crossties  were 
rotten  and  of  insufficient  strength,  concurred  in  point  of  time  and  place 
with  such  vis  major  in  the  overturning  of  the  engine,  or  so  directly 
contributed  to  it  as  to  render  it  reasonablv  certain  that  such  act  of  God 
alone  would  not  have  been  sufficient  to  cause  the  engine  to  be  derailed 
and  overturned. 

The  evidence  is  reasonably  sufficient  to  support  either  finding.  And 
either,  in  the  absence  of  assumed  risk  or  contributory  negligence  on 
the  part  of  deceased,  would  render  the  defendant  liable. 

The  death  of  Boyce  was  not  caused  by  any  risk  assumed  by  him 
as  ordinarily  incident  to  his  employment;  nor  was  he  guilty  of  any 
negligence  proximately  contributing  to  his  injury.  By  reason  of  de- 
fendant's negligence  in  causing  the  death  of  Boyce  each  plaintiff  was 
damaged  in  the  amount  assessed  by  the  jury  in  her  favor. 

Conclusions  of  Law, — 1.  While  our  conclusions  of  fact  dispose  of  the 
first,  second,  third,  eleventh,  twelfth,  and  fourteenth  assignments,  each 
of  them  is  so  urgently  insisted  upon  it  is  deemed  proper  to  give  our 
reasons  for  overruling  them. 

(1.)  Under  the  first,  it  is  insisted  that  the  verdict  is  without  evi- 
dence to  support  it,  in  (a)  that  it  fails  to  show  that  rotten  ties,  if  any, 
caused  or  contributed  to  the  wreck,  but,  on  the  contrary,  the  evidence 
shows  that  the  wreck  was  caused  by  the  washing  away  of  the  portion 
of  the  embankment  from  under  the  track;   (b)  that  it  fails  to  show 
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defendant  was  guilty  of  any  negligence  in  providing  a  waterway  through 
its  roadbed;  and  (e)  it  shows  there  was  an  extraordinary  rainfall  or 
w^aterspout  at  the  time  and  place  of  the  wreck,  such  as  could  not  have 
been  reasonably  igiticipated  by  the  defendant. 

The  evidence  shows  beyond  a  doubt  that  the  culvert  was  wholly 
insufficient  to  carry  off  the  water  and  by  reason  thereof  the  roadbed 
was  overflowed  and  a  part  of  its  embankment  washed  from  under  the 
crossties  which  supported  the  rails.  If  this  insufficiency  of  drainage 
was  caused  by  the  defendant's  negligence  and  as  the  direct  result  of 
such  negligence  the  engine  was  overturned,  it  is  of  no  moment  whether 
the  defendant  was  further  negligent  in  having  rotten  crossties  under 
its  rails  or  whether  such  ties  contributed  to  the  wreck.  The  question 
of  whether  rotten  crossties  contributed  to  the  derailment  and  over- 
turning of  the  engine  becomes  material  only  in  the  event  defendant 
was  not  negligent  in  providing  sufficient  drainage.  Whether  it  was 
negligent  in  this,  depends  upon  whether  the  rain  which  caused  the 
overflow  of  the  roadbed  was  so  far  outside  the  range  of  ordinary  human 
experience  that  the  duty  of  exercising  reasonable  care  did  not  require 
the  defendant  to  anticipate  and  provide  against  it.  The  foundation 
of  the  rule  that  the  act  of  God  excuses  the  failure  to  discharge  a  duty 
is  the  maxim,  Lex  neminem  cogit  imposibilia.  If,  by  the  use  of  rea- 
sonable care,  prudence  and  diligence  under  the  circumstances  of  a  par- 
ticular case,  it  is  possible  to  discharge  the  duty,  then  those  circumstances 
do  not  constitute  a  valid  excuse  for  a  failure  to  perform  it.  Nothing 
less  than  a  fortuitous  gathering  of  circumstances  preventing  the  per- 
formance of  a  duty  as  could  not  have  been  foreseen  or  overcome  by 
the  exercise  of  reasonable  prudence,  care  and  diligence  constitute  an 
act  of  God  which  will  excuse  the  discharge  of  the  duty.  S.  P.  Co. 
V.  Schoer,  67  L.  R.  A.,  710.  The  question  as  to  whether  the  evidence 
in  regard  to  an  accident  shows  that  it  was  directly  caused  by  an  act  of 
God  is  one  of  fact  to  be  determined  by  the  jury.  Webb's  Pollock  on 
Torts,  606.  While  the  evidence  shows  that  the  rain  which  caused  the 
water  to  wash  over  the  track  was  a  very  hard  one,  it  can  not  be  said 
from  the  evidence  as  a  matter  of  law  that  by  the  exercise  of  reasonable 
care,  prudence  and  diligence  the  defendant  could  not  have  so  con- 
structed and  maintained  its  culverts  as  to  prevent  its  rendering  its  road, 
at  the  time  and  place  of  the  accident,  an  unsafe  place  for  its  trainmen 
to  do  the  work  deceased  was  engaged  in  when  he  was  killed.  Therefore, 
as  there  was  evidence  from  which  the  jury  could  have  found  that  the 
defendant  was  guilty  of  negligence  in  this  regard,  and  such  negligence 
was  the  proximate  cause  of  the  death  of  Boyce,  and,  as  the  verdict  is 
consistent  with  such  findings,  we  deemed  it  our  duty  to  give  effect 
to  the  verdict.  These  facts  must  necessarily  have  been  found  by  the 
jury,  if,  as  defendant  contends,  the  evidence  conclusively  shows  that 
the  rotten  crossties  did  not  contribute  to  the  derailment  and  overturning 
of  the  engine. 

If,  however,  the  jury  found  there  was  such  an  extraordinary  rain- 
fall or  waterspout  as  could  not  have  been  reasonably  anticipated  and 
provided  against  by  the  exercise  of  reasonable  care,  prudence  and  dili- 
gence, then  it  follows  that  they  found  that  defendant  was  negligent  in 
having  rotten  crossties  which  were  not  reasonably  sufficient  to  maintain 
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the  weight  of  the  engine  at  the  time  and  place  of  the  accident,  and 
that  snch  negligence  concurred  with  and  contributed  to  such  extraor- 
dinary rainfall  in  causing  the  accident  and  that  without  such  negli- 
gence Boyce  would  not  have  been  killed.  Under  such  findings,  the  de- 
fendant would  be  liable;  for  the  rule  is  well  settled  that  ^^If  damage 
is  caused  by  the  concurring  force  of  defendant's  negligence  and  some 
other  cause  for  which  he  is  not  responsible,  including  the  act  of  God, 
the  defendant  is  nevertheless  responsible  if  the  damage  would  not  have 
occurred  except  for  defendant's  act.''  Whart.  Neg.,  123;  Shearm.  & 
Bedf.  Neg.,  39;  1  Thompson  Neg.,  sees.  73,  73;  Bonner  v.  Wingate, 
78  Texas,  333 ;  Ilf rey  v.  Bailway,  76  Texas,  63 ;  Sonneborn  v.  Southern 
Bv.  Co.,  44  S.  E.  Bep.,  77;  Herring  v.  C.  &  W.  By.,  45  S.  E.  Bep., 
S22. 

The  evidence  was  sufficient  to  prove  such  negligence,  its  concurrence 
with  the  flood  in  causing  Boyce's  death,  and  that  without  such  negli- 
gence the  engine  would  not  have  overturned  and  killed  him.  For  the 
testimony  shows  that  a  number  of  the  crossties  about  where  the  engine 
turned  over  was  rotten;  that  such  crossties  broke  in  the  middle,  and 
that  the  few  sound  ties  there  did  not  break.  This  shows,  the  em- 
bankment being  washed  from  under  them,  the  ties  rested  on  the  center 
of  the  embankment  midway  between  the  rails  and  that,  therefore,  the 
strain  or  weight  was  greatest  on  them  at  that  point.  If  they  had 
not  been  rotten  they  would  not  have  been  broken,  but  would  have  pre- 
served the  equilibrium  of  the  engine  and  thereby  prevented  it  from 
overturning.  It  was,  therefore,  for  the  jury  to  determine  whether  the 
engine  would  have  been  overturned  had  not  defendant's  negligence 
concurred  with  or  contributed  to  the  act  of  God  (if  there  were  such 
act)  in  bringing  it  about. 

(2.)  Under  the  second,  it  is  urged  that  the  evidence  conclusively 
shows  that  deceased  was  guilty  of  contributory  negligence  in  failing  tQ 
obey  the  rules  of  defendant,  and,  independent  of  such  rule,  in  failing 
to  stop  his  train  and  send  a  man  ahead  to  see  that  the  track  was  safe 
before  running  into  the  place  where  the  water  was  flowing  over  the 
track.  The  rule  evidently  referred  to  in  this  assignment  is  as  follows: 
*'In  case  of  an  extraordinary  rain,  storm  or  high  water,  trains  must  be 
brought  to  a  stop  and  a  man  sent  out  to  examine  bridges,  trestles, 
culverts,  and  other  points  liable  to  damage,  before  passing  over.  Con- 
ductors and  enginemen  will  make  careful  inquiry  at  all  stopping  places, 
and,  where  thought  advisable,  make  extra  stops  to  ascertain  the  extent 
and  severity  of  storms,  taking  no  risks.  In  case  of  doubt  as  to  safety 
of  proceeding,  they  will  place  their  trains  upon  the  siding  and  remain 
there  until  certain  it  is  safe  to  proceed." 

It  is  apparent  that  this  rule  calls  for  the  exercise  of  judgment  on 
the  part  of  conductors  and  enginemen.  They  must  first  determine  the 
"case  of  an  extraordinary  rain,  storm  or  high  water,"  if  they  conclude 
they  are  confronted  with  such  a  "case,"  then  the  further  duty  under 
the  rule  attaches  of  bringing  their  train  to  a  stop  and  sending  a 
**man  out  to  examine  bridges,  trestles,  culverts  and  other  points  liable 
to  damage."  At  what  point  in  relation  to  the  bridge,  etc.,  to  be 
examined  must  the  train  be  stopped  and  the  man  sent  out  ?  While  they 
"can  not  cross  a  bridge  before  they  get  to  it,"  the  stop  should  be  made 
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and  the  man  sent  out  to  make  the  examination  before  reaching  it, 
or  any  other  point  "liable  to  damage,"  or  attempting  to  cross  it.  If 
this  is  done  before  reaching  such  point,  the  rule  in  that  regard  will 
be  complied  with. 

While  it  is  true  the  train  was  not  stopped,  nor  a  man  sent  out, 
the  culvert  or  bridge  283,  which  Engineer  Hinds  told  Boyce  at  Valley 
View  looked  dangerous,  had  not  been  reached,  but  was  at  least  one  hun- 
dred feet  ahead,  which  gave  plenty  of  space  and  time  to  stop,  for  the 
train  was  running  very  slowly.  There  was  nothing  to  show  that  the 
place  where  the  engine  overturned  was,  within  contemplation  of  the  rule, 
a  point  liable  to  damage,  or  that  ordinary  prudence,  in  view  of  the 
surrounding  circumstances  as  they  then  appeared  to  Boyce,  would  have 
required  the  stopping  of  the  train  and  sending  a  man  forward  to  ex- 
amine the  place,  or  if  this  had  been  done  that  a  man  sent  forward 
could,  under  the  circumstances,  by  the  most  diligent  inspection,  have 
discovered  •the  condition  of  the  track  which  caused  the  catastrophe. 
For  it  was  near  midnight  and  very  dark,  «nd,  save  that  of  the  engine, 
the  lightning's  flash  gave  the  only  light. 

At  Valley  View,  three  miles  from  the  scene  of  the  accident,  Boyce 
met  a  freight  train  drawn  by  a  heavier  engine,  which  had  just  passed 
safely  over  the  track,  and  while  Hinds,  its  engineer,  told  him  the  water 
was  very  high  at  the  first  bridge  and  looked  dangerous,  he  was  given  no 
warning  or  notice  of  danger,  at  the  point  where  the  accident  occurred. 

With  all  the  light  thrown  by  evidence  upon  a  past  occurrence,  it  is 
easy  to  say  that  if  one  who  suffered  death  by  reason  of  it  had  acted 
differently  it  would  not  have  occurred.  But  a  man  with  a  duty  to 
perform  must  "act  in  the  living  present,''  in  the  light  of  known  facts 
and  circumstances,  and  his  act  in  the  discharge  of  the  duty  must  be 
judged  by  the  facts  and  circumstances  as  they  appeared  to  him;  and 
if  it  is  such  as  a  man  of  ordinary  prudence,  in  the  light  of  the  same 
facts  and  circumstances,  would  have  done,  the  law  acquits  him  of  neg- 
ligence. The  law  makes  the  jury  his  judges,  and  will  not  disturb 
its  verdict  unless  it  can  say  that,  in  the  light  of  the  evidence,  no  rea- 
sonable man  could  have  reached  any  other  than  a  different  conclusion 
than  that  of  the  jury. 

Though  running  a  passenger  train,  the  degree  of  care  and  prudence 
to  be  exercised  by  Boyce  for  his  own  safety  was  not,  on  that  account, 
raised  to  a  higher  degree  than  ordinary  care  and  prudence,  i.  e.,  such 
as  a  man  of  ordinary  prudence  would  have  exercised  under  the  same  or 
like  circumstances. 

(3.)  The  same  questions  are  raised  in  the  third  assignment  that  are 
discussed  in  the  first  and  second,  and  it  is  unnecessary  to  reiterate  our 
reasons  for  holding  that  it  is  not  well  taken. 

(4.)  By  the  eleventh,  twelfth  and  fourteenth  assignments  it  is 
claimed  the  verdict  is  excessive.  The  undisputed  evidence  showed  that 
deceased  was  forty-five  years  old,  in  good  health,  with  a  life-expectancy 
of  twenty-four  and  one-half  years,  a  skilled  engineer  earning  from 
$150  to  $200  a  month  and  providing  well  for  his  family;  that  his 
daughter,  Ethel,  when  he  was  killed,  was  seventeen  years  old;  that  his 
mother  was  seventy-one,  and  that  he  contributed  monthly  $25  towards 
her  support.    From  these  facts  it  was  for  the  jury  to  assess  and  apportion 
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the  damages;  and  we  are  not  able  to  say  that  either  the  aggregate 
amount  or  the  apportionment  of  it  is  excessive.  Therefore,  by  our 
conclusions  of  fact,  we  overruled  these  assignments. 

6.  If  as  urged  in  the  fourth  assignment,  it  were  error  to  permit 
the  witness  J.  Z.  Keel  to  testify  that  deceased  "was  a  good  provider 
for  his  family/'  it  can  not  avail  defendant,  for  deceased's  wife  testified 
without  objection,  **he  provided  for  his  wife  and  daughter  just  splendid." 
With  the  exception  of  himself,  his  wife  and  daughter  composed  the 
family;  for  his  mother  was  living  with  her  daughter  in  Nebraska. 

6.  It  appears  from  the  court's  explanation  appended  to  the  bill  of 
exceptions  taken  by  appellant  to  the  statement  of  the  witness  Seiger 
that  "the  ties  were  too  rotten  to  be  in  the  ground  for  that  kind  of 
business"  that  this  statement  was  brought  out  by  appellant's  counsel 
on  cross-examination  after  the  witness  had  testified  that  he  "saw 
as  many  as  ten  ties  broken  off  that  were  rotten  through  and  through 
and  there  was  no  good  wood  in  them."  It  does  not  take  an  expert 
to  know  that  ties,  as  rotten  as  the  witness  stated  these  were,  were  too 
rotten  to  be  in  the  ground  for  the  'T>usiness"  of  railroad  ties.  Such 
would  be  the  opinion  of  any  one  of  common  sense.  Therefore,  the 
expression  of  such  opinion  by  the  witness  added  no  force  to  his  testi- 
mony, and  could  not  have  influenced  the  jury  or  prejudiced  the  defend- 
ant. Besides,  in  view  of  the  court's  explanation,  it  would  seem  that 
appellant's  counsel  induced  the  witness  to  repeat  the  remark  after  the 
court  had  sustained  an  objection  to  it  when  first  made. 

7.  We  think  the  two  pieces  of  rotten  wood,  the  exhibition  of  which 
before  the  jury  as  evidence  is  the  basis  of  the  sixth  assignment,  were 
sufficiently  shown  and  identified  as  parts  of  the  ties  in  the  road  where 
the  engine  was  wrecked  to  allow  their  admission  as  real  evidence  tend- 
ing to  show  the  negligence  of  defendant  in  failing  to  use  ordinary  care 
in  maintaining  a  reasonably  safe  road  over  which  to  operate  its  trains. 
Besides,  the  evidence  is  otherwise  so  conclusive  that  the  ties  were 
rotten  where  the  wreck  occurred  that  the  exhibition  to  the  jury  of  the 
pieces  of  rotten  wood  could  not  have  prejudiced  the  defendant. 

8.  By  the  seventh  assignment  of  error  it  is  insisted  that  the  court 
erred  in  permitting  plaintiffs  to  introduce  in  evidence  rule  592  of 
defendant,  as  shown  by  its  book  of  rules  found  on  the  person  of 
Boyce  after  his  death,  admitted  by  defendant  to  be  in  force  at  the  time 
of  the  wreck,  which  rule  is  as  follows:  "During  heavy  rain  storms  of 
wind,  rain  or  snow,  whether  by  night  or  day,  by  which  injury  may  be 
done  to  the  track  or  bridges,  section  foremen  will  at  once  go  over 
their  sections  with  danger  signals,  to  ascertain  if  the  track  is  safe 
for  the  passage  of  trains,  and  points  most  likely  to  be  injured  must  be 
visited  first,  and  special  care  must  be  given  road  crossings,  frogs,  switches 
and  water  tanks,  that  they  may  be  clear  of  ice  and  snow."  The  grounds 
of  objection  were  (1)  that  the  rule  does  not  apply  to  and  is  not  ad- 
missible in  cases  of  this  kind,  and  (2)  that  it  has  no  application  to  the 
case  as  plead  by  plaintiffs.  As  to  the  first  objection,  we  will  say,  that 
the  rule  shows  upon  its  face  that  it  is  directly  applicable  to  heavy 
storms  of  rain  by  which  an  injury  may  be  done  to  the  track  or  bridges. 
It  is  undisputed  that  this  case  grows  out  of  a  heavy  rain  storm  by 
which  injury  was  done  to  the  track.     So,  if  the  rule  does  not  apply 
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to  this  case  it  can  have  no  application  in  any  case.  Evidently  the  rule 
was  not  for  ornament  but  for  use.  By  its  observance  by  employes 
whose  duty  is  to  obey  it,  dangers  to  persons  and  property  may,  if  not 
averted,  be  minimized.  While  defendant's  failure  to  enforce  the  rule 
on  the  occasion  in  question  was  not  plead  by  plaintiffs  as  an  act  of  negli- 
gence, nor  submitted  as  an  issue  in  the  charge,  it  was,  under  all  the 
facts  and  circumstances  surrounding  the  deceased  at  the  time  of  the 
accident,  admissible  upon  the  issue  of  contributory  negligence.  With 
his  blood  it  cries  out  against  the  defendant  from  the  ground:  ^TTou 
led  him  to  believe  that  in  a  storm  like  this  you  would  send  your  section 
foreman  over  your  road  with  danger  signals  to  ascertain  if  the  track 
was  safe  for  the  passage  of  trains.  You  failed  to  do  this  and  now,  as 
his  bleeding  and  mangled  body  lies  crushed  beneath  your  engine, 
you  can  not  say  he  was  guilty  of  contributory  negligence  in  relying 
upon  you  doing  your  duty." 

9.  The  testimony  of  the  witness,  complained  of  in  the  eighth  and 
ninth  assignments,  as  to  the  occurrence  of  other  rainstorms  in  the 
same  section  of  country  as  great  as  the  one  in  question,  was  admissible 
as  evidence  tending  to  show  that  the  storm  was  such  as  might  have 
been  reasonably  anticipated  and  its  distastrous  effects  provided  against. 
San  Antonio  &  A.  P.  Ey.  Co.  v.  Gurley,  11  Texas  Ct.  Rep.,  357,  83 
S.  W.  Rep.,  842. 

10.  By  referring  to  the  bill  of  exceptions  upon  which  the  tenth  as- 
signment is  predicated  it  is  seen  that  appellant  proved  the  very  thing 
by  the  witness  Rourke  which  it  complains  of  not  being  allowed  to 
prove. 

11.  While  article  4436,  Revised  Statutes,  is  generally  applied  to  cases 
of  damages  to  lands  caused  by  reason  of  the  failure  of  railway  com- 
panies to  observe  its  provisions  in  constructing  their  roadbeds,  it  is 
not  expressly  limited  in  its  application  to  such  cases;  and  it  would  seem 
as  illustrated  bv  the  facts  in  this  case,  there  is  as  much  reason  for  hold- 
ing  it  applicable  to  cases  of  this  character  as  in  cases  of  the  other 
kind.  But  however  this  may  be,  in  view  of  the  principle  that  it  is  the 
duty  of  the  master  to  use  ordinary  care  to  furnish  his  servants  a  rea- 
sonably safe  place  to  work,  and  as  a  roadbed  is  a  place  where  a  rail- 
road's employes  engaged  in  running  its  trains  must  do  their  work, 
reasonable  safety  at  such  a  place  necessarily  requires  "reasonable  dil- 
igence in  the  construction  of  culverts  adequate  to  carry  off  all  the  water 
that  might  reasonably  be  expected  by  a  reasonably  prudent  engineer 
to  fall  on  the  land  to  be  drained  by  the  culverts  during  such  rains  and 
storms  as  could  reasonably- be  anticipated  to  occur,  taking  into  con- 
sideration the  natural  lay  of  the  land,'*  and  "if,*'  as  the  court  charged 
the  jury,  "the  defendant  did  not  use  ordinary  care  in  the  construction 
of  its  culvert  across  its  roadbed  near  the  place  where  Boyce  lost  his 
life,  and  the  same  was  so  negligently  constructed  as  to  be  insufficient 
and  inadequate  to  carry  off  the  water  that  might  reasonably  be  expected 
to  fall  in  the  section  of  country  intended  to  be  drained  by  said  culvert, 
and  if,  on  account  of  such  inadequacy,  the  water  that  had  fallen  on 
said  section  of  country  at  the  time  of  the  accident  could  not  escape 
through  such  culvert,  but  was  forced  back  along  defendant's  roadbed 
and  ttiereby  loosened  or  washed  the  dirt  away  from  the  crossties  on 


1906.]  Guarantee  S.  L.  &  I.  Co.  v.  Mitohbll.  205 

eaid  roadbed,  thereby  causing  defendant's  railway  to  give  way  and 
turn  over  the  engine  then  being  operated  by  Boyce,  thereby  killing  him, 
the  defendant  would  be  liable  for  his  death/*  The  charge  simply  leaves 
the  question  of  negligence  for  the  jury  to  determine,  and  announces 
the  legal  effect  of  such  negligence  if  found  by  the  jury  to  have  been 
committed  by  the  defendant.  The  employe  of  a  railroad  company 
whose  place  to  work  is  on  its  road  has  the  right  to  assume  that  the 
company  has  exercised  ordinary  care  to  make  it  a  reasonably  safe  place 
for  him  to  do  his  work,  and  unless  he  knows  that  this  duty  has  not  been 
discharged,  and  the  danger  incident  to  such  failure,  he  assumes  no  risk 
arising  from  the  failure  of  the  company  to  do  its  duty  in  this  regard. 

12.  The  fourth  paragraph  of  the  court's  charge,  which  is  as  follows : 
"If  you  believe  from  the  evidence  in  this  case  that  through  lack  of 
diligence  and  ordinary  care  the  defendant  permitted  the  crossties  on 
its  roadbed  at  the  point  of  the  accident  to  become  decayed  and  rotten, 
and  that  said  condition  of  the  ties  contributed  to  the  killing  of  the 
said  Boyce  by  causing  the  engine  to  turn  over,  and  if  you  further  be- 
lieve that  defendant  Imew  of  the  condition  of  its  crossties,  or  by  ordinary 
care  could  have  known  of  the  same,  then  you  will  find  for  plaintiffs," 
when  read  and  construed  in  connection  with  other  parts  of  the  charge, 
is  not  obnoxious  to  the  objections  urged  against  it  in  the  seventeenth 
assignment  of  error.  When  so  construed,  it  is  but  an  enunciation 
and  application  of  the  well  settled  principle  that  "if  damage  is  caused 
by  the  concurring  force  of  defendant's  negligence  and  some  cause  for 
which  he  is  not  responsible,  including  the  act  of  God,  the  defendant  is 
nevertheless  responsible  if  the  damage  would  not  have  occurred  except 
for  defendant's  act,"  referred  to  and  discussed,  in  its  application  to  the 
facts  of  this  case,  in  our  first  conclusion  of  law. 

13.  What  we  have  said  in  our  conclusions  in  disposing  of  other 
assignments  is  conclusive  against  the  correctness  of  the  eighteenth, 
nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-sixth,  twenty-seventh,  twenty-eighth,  twen- 
ty-ninth, thirtieth  and  thirty-first  assignments  of  error. 

There  is  no  error  in  the  judgment  requiring  its  reversal  and  it  is 
afiEirmed. 

Affirmed. 
Writ  of  error  refused. 


GUABANTEE   SAVINGS,   LOAN    &    INVESTMENT    CO.    V.   MrS.    J.    W. 

Mitchell. 

Decided  April  26,  1906. 

1. — ^ITsiiry — Stock  in  Investment  Company — Loan. 

Where  M.  subscribed  for  stock  in  a  loan  and  investment  association,  agree- 
ing to  pay  for  the  same  in  monthly  installments,  receiving  in  return  dividends 
and  certain  loan  privileges,  and  at  the  same  time  applied  for  a  loan  secured 
by  a  mortgage  ana  a  pl^ge  of  the  stock  subscribed  for,  such  transaction  could 
not  be  condemned  as  a  usurious  contract,  because  M.  entered  into  it  solely  to 
secure  the  loan,  unless  the  association  also  intended  that  he  should  not  become 
a  shareholder,  and  was  using  the  contract  as  to  taking  stock  merely  as  a 
device  to  cover  usury. 
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2. — Same — ^Principal  and  Agent — ^Bepresentations  not  Binding. 

Where  the  agent  of  the  investment  association  had  no  authority  to  make 
a  certain  verbal  agreement  with  a  borrowing  subscriber  for  stock,  his  act  in 
so  doing  can  not  be  held  the  act  of  the  association  unless  knowledge  thereof 
was  brought  home  to  it  and  was  acted  on  by  it. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Hill  &  Ddbney,  for  appellant. — 1.  A  "member  of  a  building  and 
loan  association  may  at  the  same  time  be  a  stockholder  and  a  borrower. 
If  the  association  has  in  fact  and  in  good  faith  constituted  him  a 
stockholder,  the  fact  that  he  pays  interest  on  his  loan  at  the  highest 
legal  rate  in  addition  to  payments  on  stock,  does  not  render  the  trans- 
action usurious,  although  the  sole  object  of  the  member  in  taking  stock 
was  to  borrow  money,  and  such  intention  was  known  or  might  have 
been  known  by  the  association.  Abbott  v.  Association,  85  Texas,  220; 
Interstate  Building  &  Loan  Assn.  v.  Goforth,  59  S.  W.  Rep.,  871; 
Cotton  States  Building  Co.  v.  Jones,  62  S.  W.  Rep.,  741;  Association 
V.  Lane,  81  Texas,  369;  Griffin  v.  Association,  39  S.  W.  Rep.,  658; 
Sweeney  v.  El  Paso  Assn.,  26  S.  W.  Rep.,  291;  Blakely  v.  Associa- 
tion, 26  S.  W.  Rep.,  294;  Price  v.  Kendall,  36  S.  W.  Rep.,  811,  812; 
Association  v.  Everhart,  44  S.  W.  Rep.,  887;  Interstate  Assn.  v.  Bryan, 
54  S.  W.  Rep.,  377;  National  Loan  Co.  v.  Stone,  46  S.  W.  Rep.,"  69, 
70;  Peightal  v.  Cotton  States  Assn.,  61  S.  W.  Rep.,  431;  Association 
V.  Marston,  69  S.  W.  Rep.,  1034 ;  People's  Assn.  v.  Leary,  49  S.  W.  Rep., 
633 ;  Cotton  States  Bldg.  Co.  v.  Rawlins,  62  S.  W.  Rep.,  805 ;  Giesberg 
V.  Association,  60  S.  W.  Rep.,  478. 

2.  The  authority  of  an  agent  to  bind  his  principal  is  limited  by  the 
nature  and  extent  of  his  agency,  and  if  limited  in  writing  by  the  prin- 
cipal, his  authority  is  circumscribed  and  bounded  by  the  writings.  Fitz- 
maurice  v.  Mut.  Life  Ins.  Co.,  84  Texas,  64;  Association  v.  Hunter, 
51  S.  W.  Rep.,  530;  Jones  v.  Risley,  91  Texas,  1;  Faires  v.  Cockrell, 
88  Texas,  431 ;  Jones  v.  Gilchrist,  88  Texas,  88. 

Culp  &  Oiddings,  for  appellee. — 1.  Since  the  evidence  was  ample 
to  show  that  the  subscription  to  stock  and  the  certificate  of  stock 
and  recitals  in  the  trust  deed  and  other  documents  was  but  a  scheme  and 
device  to  cover  up  a  loan  at  usurious  rates  of  interest,  and  that  it  was 
understood  and  agreed  between  plaintiff's  husband  and  defendant's 
agent,  that  Mitchell  was  not  to  be  a  stockholder  in  the  company,  and  that 
thie  alleged  "stock  payments"  were  not  to  be  in  fact  stock  payments, 
but  were  to  be  credited  on  the  loan  and  since  the  interest  payments 
and  "stock  payments"  exceeded  10  percent,  the  contract  was  usurious. 
Building  &  L.  Assn.  v.  Peightal,  61  S.  W.  Rep.,  428;  Building  & 
L.  Assn.  V.  Kellar,  50  S.  W.  Rep.,  186 ;  Waters  v.  Building  &  L.  Assn., 
68  S.  W.  Rep.,  537 ;  Building  &  L.  Assn.  v.  Daugherty,  66  S.  W.  Rep., 
134;  Building  &  L.  Assn.  v.  Marston,  5  Texas  Ct.  Rep.,  700;  Rawlins 
Case,  6  Texas  Ct.  Rep.,  206;  Thompson  Case,  58  S.  W.  Rep.,  203. 

2.  The  undisputed  evidence  showed  that  Howeth  was  defendant's 
local  agent  and  represented  it  in  the  transaction,  and  was  acting  within 
the  scope  of  his  authority  at  the  time  the  representations  were  made« 
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See  cases  cited  above^  and  also,  People's  B.  &  L.  Assn.  v.  Dailey,  42  S. 
W.  Eep.,  365. 

PLY,  Associate  Justice. — Appellee  instituted  this  suit  against  ap- 
pellant, alleging  that  on  or  about  February  1,  1900,  she  and  her  hus- 
band, since  deceased,  borrowed  $1,200  from  appellant,  which  was  to  be 
repaid  in  twelve  years,  with  interest  at  ten  percent  per  annum.  That 
the  money  was  lent  to  appellee  and  her  husband  under  the  agreement 
that  they  should  pay  appellant  the  sum  of  $16  a  month,  and  that,  real- 
izing that  said  sum  would  be  usurious,  it  was  agreed  that  appellee  and 
her  husband  should  execute  to  appellant  their  note  and  other  papers  as 
a  scheme  and  device  to  cover  up  and  conceal  the  usury.  Appellee 
prayed  that  the  transaction  be  declared  usurious,  and  that  the  payments 
be  applied  to  the  principal  of  the  loan  and  all  interest  be  declared  for- 
feited; that  the  sum  of  $620,  which  was  tendered  into  court,  be  de- 
clared all  that  was  due  by  appellee,  and  that  a  deed  of  trust  on  the 
property  be  cancelled  and  cloud  removed  from  her  title.  Appellant  an- 
swered;  denying  the  making  of  any  agreement  except  that  evidenced  by 
the  application  for  the  loan,  note  and  deed  of  trust,  and  denied  that  there 
was  any  usury  in  the  transaction.  The  jury  found  for  appellee,  and  the 
court  rendered  judgment  declaring  the  contract  usurious,  that  $582  dol- 
lars had  been  paid  on  the  loan,  that  $618  was  due  on  the  loan  of  $1,200 
by  appellee,  and  that,  when  the  same  was  paid  into  court,  the  lien  on  cer- 
tain land  in  the  city  of  Gainesville,  Texas,  be  canceled  and  discharged. 

On  January  29,  1900,  James  W.  Mitchell,  the  deceased  husband  of 
appellee,  applied  in  writing  for  membership  in  the  company,  appellant 
herein,  and  agreed  to  subscribe  for  twelve  instalment  shares,  and  to  pay 
therefor  the  sum  of  six  dollars  monthly,  for  one  hundred  and  forty-four 
months,  and  agreed  to  abide  by  all  the  by-laws.  Upon  the  face  of  the 
application  appeared  the  following  stipulation:  "No  agent  has  author- 
ity to  promise  loans  except  on  written  authority  from  the  secretary  of 
the  company,  under  the  seal  thereof ;  no  agent  or  solicitor  of  this  com- 
pany has  any  authority  to  collect  or  receive  any  money  from  the  mem- 
bers except  the  first  two  monthly  payments.'^  The  following  certificate 
for  shares  was  sent  to  James  W.  Mitchell :  "No.  5377 ;  number  of  shares, 
12;  maturity  value,  $1,200;  dated  February  1,  1900;  signed  by  the 
president  and  secretary  of  defendant  company  and  sealed  with  its  seal, 
and  providing  that,  in  consideration  of  the  written  and  printed  applica- 
tion of  James  W.  Mitchell,  who  is  hereby  constituted  a  member  of  the 
Guarantee  Savings,  Loan  &  Investment  Co.,  a  corporate  body,  said  mem- 
ber is  entitled  to  receive  $1,200  at  the  expiration  of  one  hundred  and 
forty-four  months  from  date,  and  hereby  promises  full  compliance  with 
the  terms  and  conditions  contained  in  said  application  herefor,  and  the 
conditions  herein  set  forth,  and  on  the  succeeding  page  hereof,  all  of 
which,  taken  together  in  their  entirety,  shall  constitute  this  contract, 
and  in  consideration  of  the  above  terms  and  conditions,  together  with 
the  payments  herein  required,  said  company  agrees  to  pay  said  member, 
or  his  heirs  or  assigns,  the  sum  of  $1,200  as  above  stated,  or,  in  case  of 
his  death  or  withdrawal  before  that  time,  the  company  will  pay  the 
withdrawal  value  of  the  certificate  as  agreed  herein,  payable  at  the  home 
oflSce  of  the  company  at  Philadelphia,  Pa.,  on  thirty  days'  notice." 
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On  the  back  of  the  certificate  appeared  the  following  printed  endorse- 
ment, which  was  signed  by  Mitchell  on  February  16,  1900:  "The  within 
mentioned  shares  of  stock  in  the  Guarantee  Savings,  Loan  &  Investment 
Co.,  are  hereby  withdrawn,  and  I  have  this  day  received  the  sum  of 
dollars  in  full  of  the  amount  due  me  by  reason  of  such  with- 
drawal.'' 

Among  the  conditions  referred  to  in  the  certificate  the  following  ap- 
peared: "That  all  persons  desiring  to  become  members  of  the  company 
shall  sign  and  deliver  to  the  secretary  an  application  on  the  form  re- 
quired by  the  board  of  directors,  which  shall  be  a  part  of  the  contract 
with  the  company.  That  the  holder  shall  have  the  privilege  of  applying 
for  a  loan  to  the  par  value  of  the  certificate  upon  making  proper  applica- 
tion therefor  and  giving  security  satisfactory  to  the  company.  After  the 
certificate  shall  have  been  in  force  one  year  the  holder  shall  be  entitled 
to  a  loan  of  fifty  percent  of  the  amount  paid  in  thereon  upon  giving 
proper  note  and  depositing  the  certificate  as  collateral  security." 

Also  the  following  conditions:  **This  certificate  may  be  withdrawn 
any  time  after  same  has  been  in  force  thirty-six  months,  and  thirty-six 
payments  made  thereon,  with  interest  at  the  rate  of  six  percent  after 
three  years,  seven  percent  after  four  years,  and  eight  percent  after  five 
years,  by  giving  sixty  days'  written  notice  to  the  principal  office.  But 
the  company  shall  not  be  required  to  pay  to  withdrawing  members  dur- 
ing any  one  year  more  than  one-half  the  net  receipts  of  that  month. 
Against  this  certificate  shall  be  charged  annually,  in  advance,  one  per- 
cent of  the  par  value  thereof,  which  shall  be  deducted  from  the  with- 
drawal value  in  case  of  surrender  before  maturity.  No  agent  or  solicitor 
of  the  company  has  authority  to  collect  or  receive  any  money  except  the 
first  two  months'  dues  of  one  dollar  per  share,  nor  to  contract  any  debt 
or  obligation,  to  promise  loans,  to  pass  upon  the  value  or  sufficiency  of 
security  for  proposed  loans,  or  to  bind  the  company  in  any  manner  ex- 
cept on  written  authority  under  the  corporate  seal." 

On  January  29,  1900,  at  same  time  of  applying  for  membership, 
Mitchell  made  application  for  a  loan  of  $1,200,  and  described  the  real 
estate  offered  as  security,  and  also  offered  twelve  shares  in  the  company 
as  collateral  security  for  the  loan.  He  agreed  to  pay  ten  percent  per 
annum  for  use  of  the  money.  A  deed  of  trust  of  February  1,  1900,  was 
executed  by  J.  W.  Mitchell  and  wife,  S.  F.  Mitchell,  to  J.  J.  Orchard, 
on  the  lots  in  Gainesville  to  secure  the  loan.  B.  B.  Howeth,  a  witness 
for  appellee,  swore  that  he  represented  appellant  in  negotiating  the  loan 
with  J.  W.  Mitchell,  and  was  their  local  agent;  that  he  told  him  that 
the  company  would  not  lend  money  to  anyone  except  a  stockholder ;  that 
he  was  to  pay  $16  a  month,  $10  interest  and  $6  on  the  stock,  and  that 
the  stock  payments  were  to  be  applied  on  the  principal  at  any  time  he 
wanted  to  pay  it  off.  On  cross-examination  he  said :  "I  told  Mr.  Mitchell 
that  these  payments  of  $6  per  month  which  he  was  to  make  could  be 
applied  by  him  as  a  part  payment  upon  his  loan  whenever  he  wished  to 
pay  the  loan  off.  That  was  the  statement  made  to  him.  I  don't  think 
he  understood  that  when  he  paid  $6  that  would  reduce  the  principal  to 
$1,194,  but  that  any  time  he  wanted  to  pay  off  the  principal  the  stock 
payments  would  be  applied  as  far  as  they  would  go.  My  authority  was 
Mr.  Orchard,  the  state  agent,  and  the  literature  of  tiie  company.    I  told 
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Mr.  Mitchell  that  his  stock  payments,  any  time  he  wanted  to  repay  his 
loan,  would  apply  to  the  principal  of  his  debt  as  far  as  they  would  go. 
If  he  did  not  pay  his  loan  off  until  after  thirty-six  months  the  com- 
pany would  allow  him  six  percent  interest  for  the  average  time;  after 
forty-eight  months,  seven  percent;  after  sixty  months,  eight  percent  in- 
terest. Not  only  the  stock  payments,  but  the  interest  after  that  time, 
would  be  applied  to  the  payment  of  the  principal  of  his  debt.  T  don't 
remember  any  talk  with  Mr.  Mitchell  in  the  presence  of  Mrs.  Mitchell 
about  this.  I  told  Mr.  Mitchell  that  he  had  to  be*  a  shareholder  before 
he  could  borrow  money.  I  did  not  tell  Mr.  Mitchell  that  subscribing  for 
stock  was  only  a  form,  and  that  all  payments  were  to  be  applied  to  the 
loan.  I  donH  know  that  I  ever  saw  a  copy  of  the  by-laws  like  this  (re- 
ferring to  one  shown  him  by  defendant's  attorney).  I  had  some  litera- 
ture in  the  office  which  is  in  different  forms  from  this.  I  did  not  tell 
him  that  these  payments  of  $6  would  be  applied  each  month  to  the  re- 
duction of  the  loan.  I  told  him  any  time  he  wanted  to  pay  the  loan 
off  the  $6  would  be  applied  with  interest  by  the  company  up  to  the  time 
of  repayment."  Appellee  swore  that  Howeth  had  represented  that  sub- 
scribing for  the  stock  was  a  mere  matter  of  form;  that  no  payments 
would  be  credited  on  the  stock  but  would  be  credited  on  the  loan. 

The  secretary  of  the  company,  who  resided  in  Philadelphia,  Pennsyl- 
vania, sw^ore  that  the  stock  was  sold  by  the  company  in  good  faith  to 
J.  W.  Mitchell;  that  the  monthly  payment  of  six  dollars  made  by  him 
was  credited  to  the  stock  account,  which  was  a  separate  account  from  the 
interest  account.  On  the  first  thirty-six  payments  a  dividend  of  $19.44 
was  declared,  and  that  sum  had  been  entered  on  the  stock  account.  On 
shares  in  force  for  three  years  six  percent  was  apportioned  as  profits ;  on 
those  for  four  years  seven  percent,  and  on  those  for  five  years  eight  per- 
cenn,  and  after  that  the  additional  earnings  were  apportioned  until  the 
stock,  with  the  earnings  thereon,  amounted  to  $100  a  share.  No  differ- 
ence was  made  between  owners  who  were  borrowers  and  those  who  were 
not,  in  the  apportionment  of  profits.  The  witness  testified  that  the  only 
letter  he  got  about  the  loan  was  from  J.  J.  Orchard,  the  state  agent,  and 
that  did  not  disclose  anything  about  representations  made  by  Howeth  to 
Mitchell.  The  certificate  of  stock  was  given  to  Mitchell,  and  was  de- 
posited by  him  with  the  company  as  collateral. 

Appellant  asked  the  court  to  give  the  following  charge:  "You  are 
instructed  that  a  person  may  become  a  borrower  in  a  building  and  loan 
association,  and  at  the  same  time  become  the  owner  of  stock  therein, 
and  that  the  fact  that  the  inducement  to  become  such  stockholder  is  the 
purpose  of  obtaining  a  loan  of  money  from  such  association  will  not 
render  such  Joan  usurious,  provided  such  association  in  fact  intends  that 
such  borrower  shall  in  good  faith  become  a  stockholder  therein,  and  does 
in  good  faith  treat  such  borrower  as  a  stockholder  in  such  association, 
and  does  actually  apply  the  payments  made  by  him  upon  his  stock  sub- 
scription upon  such  stock,  and  not  as  payments  upon  his  loan.  A  person 
may  at  the  same  time  become  a  borrower  and  a  stockholder  in  a  build- 
ing and  loan  association,  if  such  relations  are  entered  into  in  good  faith 
by  such  association,  with  the  intention  that  such  person  shall  in  fact  be- 
come a  stockholder.  In  the  case  before  you  the  rate  of  interest  charged 
Vol  XXXIX.  Civil— 14, 
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by  defendant  upon  the  face  of  the  instruments  is  ten  percent,  and  such 
loan  is  not  upon  its  face  usurious.  You  are  charged  that  the  loan  in 
question  is  not  usurious  unless  it  becomes  so  by  means  of  the  subscription 
for  gtock  made  by  J.  W.  Mitchell  to  defendant  company,  and  the  pay- 
ments made  thereon.  If,  therefore,  you  find  and  believe  from  the  evi- 
dence before  you  that  the  defendant  company,  in  taking  a  subscription 
for  stock  from  J.  W.  Mitchell,  in  good  faith  intended  that  he  should  be- 
come a  stockholder  in  said  company,  and  that  defendant  did  constitute 
said  Mitchell  a  stockholder  therein,  and  did  apply  the  payments  stipu- 
lated by  the  certificate  issued  him  upon  such  stock,  and  not  in  reduc- 
tion or  partial  payment  of  the  loan,  then  you  will  find  for  defendant, 
though  you  may  find  and  believe  from  the  evidence  that  it  was  not  the 
intention  of  J.  W.  Mitchell  to  become  a  stockholder  in  defendant  com- 
pany, or  though  you  may  find  from  the  evidence  that  the  only  intention 
of  said  Mitchell,  in  subscribing  for  shares  in  defendant  company,  was 
to  obtain  a  loan.  If,  however,  you  find  from  the  evidence  that,  in  tak- 
ing a  subscription  for  stock  from  J.  W.  Mitchell,  defendant  did  not  in 
good  faith  intend  that  he  should  become  a  stockholder  therein,  and  that 
said  Mitchell  did  not  in  fact  become  such  a  stockholder,  and  vou  find 
that  defendant  did  not  intend  that  the  payment  made  by  Mitchell  upon 
his  purported  stock  subscription  should  be,  in  fact,  applied  as  payments 
on  stock,  but  you  find  from  the  evidence  that  such  purported  taking  of 
stock  was  a  mere  device  or  scheme  whereby  defendant  intended,  by  ob- 
taining partial  payments  on  the  loan  in  monthly  instalments,  under  the 
guise  of  stock,  to  obtain  interest  for  the  use  of  the  sum  loaned  greater 
than  ten  percent  per  annum  thereon,  then -such  loan  would  be  usurious, 
and  you  will  find  for  plaintiff."  That  charge  embodied  the  law  of  the 
ease  made  by  the  facts,  and  the  court  erred  in  refusing  to  give  it.  There 
is  nothing  in  the  terms  of  the  contract  that  evidences  anything  but  a 
legal  transaction  between  the  parties,  the  object  appearing  therefrom 
being  that  it  was  a  business  scheme  to  obtain  interest  on  a  loan  at  a 
legal  rate,  and  at  the  same  time  sell  stock  in  the  business,  which  would 
be  held  as  additional  security  for  the  loan.  It  would  not  matter  that 
the  only  intention  that  J.  W.  Mitchell  had  in  taking  the  stock  was  to 
borrow  monev,  and  the  transaction  would  not  be  usurious  therebv  un- 
less  it  was  shown  that  the  company  did  not  intend  that  Mitchell  should 
become  a  shareholder,  and  that  the  selling  of  the  stock  was  merely  a 
cover  for  usurious  interest.  (Building  &  Loan  Assn.  v.  Goforth,  94 
Texas,  259;  Association  v.  Crawford,  Texas  Civ.  App.,  63  S.  W.  Rep., 
1071;  Association  v.  Eawlins,  Texas  Civ.  App.,  62  S.  W.  Bep.,  805;  As- 
sociation V.  Learv,  49  S.  W.  Rep.,  633;  Geisberg  v.  Association,  Texas 
Civ.  App.,  60  S.  "W.  Rep.,  478.) 

The  court  instructed  the  jury  as  follows:  "Now,  if  you  believe  from 
the  evidence  that,  at  the  time  J.  W.  Mitchell  applied  to  defendant  for  a 
loan,  and  signed  up  the  application  for  twelve  shares  of  stock  therein, 
and  agreed  to  pay  $6  on  said  shares,  it  was  his  purpose,  in  applying  for 
said  stock,  to  simply  obtain  a  loan,  and  that  it  was  not  his  purpose  to 
take  said  stock  as  an  investment  therein,  and  that  it  was  the  understand- 
ing between  him  and  the  agent  representing  defendant  in  the  transac- 
tion that  he  was  not  to  become  a  bona  fide  subscriber  to  said  stock,  and, 
if  his  purpose  in  subscribing  for  said  stock  simply  for  the  purpose  of 
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obtaining  the  loan  was  known  at  said  time^  and  participated  in  by  said 
agent,  the  loan  would  be  usurious,  and  you  will  find  for  the  plaintiff." 
It  was  claimed  by  appellant  that  Howeth,  under  its  by-laws,  had  no  au- 
thority to  make  any  contract  for  the  company  other  than  to  receive  the 
application  for  membership,  and  for  a  loan,  and  forward  the  same  to 
the  headquarters  of  the  company,  but  the  charge  of  the  court  made  the 
act  of  the  agent,  in  making  representations  to  Mitchell,  the  act  of  the 
company,  regardless  of  his  authority  to  so  bind  the  company  and  regard- 
less of  whether  the  company  was  notified  of  his  action  or  not.  If  the 
agent  had  no  authority  to  make  the  verbal  contract  that  he  did,  it  can  not 
be  held  to  be  the  act  of  the  principal  unless  knowledge  of  it  was  brought 
home  to  the  principal  and  was  acted  on  by  it.  There  is  not  a  circum- 
stance in  the  record  that  tends  to  show  that  the  company  had  any 
knowledge  of  the  contract  made  by  Howeth,  and  the  evidence  tends  to 
show  that  he  did  not  have  authority  to  make  any  kind  of  contract  as 
to  loans.  There  is  nothing  in  the  evidence  that  tends  to  show  that  the 
six  dollars  a  month  was  appropriated  as  a  payment  on  the  loan,  but,  on 
the  other  hand,  the  proof  is  that  it  was  credited  to  the  stock  account, 
and,  when  an  account  was  rendered,  the  withdrawal  value  of  the  stock 
was  given,  and  the  whole  sum  credited  on  the  loan  as  of  date  of  render- 
ing of  the  account 

Evidence  as  to  the  representations  made  by  Howeth  to  Mitchell  was 
admissible,  but,  if  he  had  no  authority  to  bind  the  company  thereby, 
and  the  company  did  not  participate  in  his  illegal  act,  it  can  not  be 
bound  by  the  representations.  It  must  in  some  way  be  connected  with 
the  representations  or  they  are  not  its  representations,  but  those  of 
Howeth  alone. 

The  deed  of  trust  was  properly  admitted  in  evidence.  There  was  no 
substantial  variance  between  it  and  the  instrument  set  out  in  the  peti- 
tion.    The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


E.  B.  Smith  et  al.  v.  C.  G.  Ellis. 

Decided  April  27,  1005. 

1. — Judgrment  Lien — Foreclosure  on  Machinery  and  Bealty. 

Where  a  mortgagee  of  sugar  mill  machinery  obtained  a  judgment  for  his 
debt  with  foreclosure  of  his  lien  on  the  machinery  and  also  on  a  tract  of  land 
on  which  it  had  been  placed,  and  having  recorded  an  abstract  of  the  judgment 
in  another  county  where  the  land  lay,  sought  a  foreclosure  of  the  judgment 
lien  on  the  entire  property,  it  was  error  for  the  court  to  decree  him  such  a 
foreclosure  as  to  the  land  where  it  was  not  shown  that  the  machinery  was  so 
attached  to  the  realty  as  to  have  become  a  part  thereof,  and  it  appeared  that, 
prior  to  the  mortgage  foreclosure,  the  land  had  been  conveyed  without  fraud 
to  a  corporation  not  made  a  party  to  that  suit. 

8. — ^Deed  to  Corporation — ^Agreement  for  Beconveyanoe. 

Where  a  deed  made  to  a  corporation  reserved  to  the  grantor  the  right  to 
reacquire  the  land  at  its  fair  market  value  in  the  event  the  corporation  became 
insolvent  and  ceased  operation,  such  right  was  enforceable  upon  the  happening 
of  the  contingency  and  could  be  asserted  against  creditors  of  the  corporation 
seeking  to  enforce  a  judgment  lien  against  the  land. 
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3. — FbrecloBure  of  Lien— Attorney  Feea — Interest. 

Where  in  an  action  to  enforce  a  judgment  lien  against  land  and  mill 
machinery  thereon  the  holder  of  vendor's  lien  notes  given  by  the  judgment 
debtor  for  the  land  intervened  and  sought  a  foreclosure  of  his  prior  vendor's 
lien,  he  was  entitled  to  recover  interest  and  attorney  fees  stipulated  in  the 
notes,  with  foreclosure  therefor  as  well  as  for  the  principal. 

4. — Mortgage  Poreclosnre — Bentals — Depreciation  From  TTse. 

Where  the  parties  contemplated  that  the  mortgagor  of  mill  machinery  should 
continue  to  use  it  for  the  purposes  for  which  it  was  adapted  without  regard  to 
the  existence  of  the  mortgage,  the '  mortgagee  can  not  in  foreclosure  recover  the 
rental  value  of  the  machinery,  nor  damages  for  depreciation  in  its  value  caused 
by  its  ordinary  and  proper  use. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  P.  Hamblen. 

Hutcheson,  Campbell  &  Huicheson  and  S.  A.  McCall,  for  appellants. 

Eugene  WilHams,  for  appellee. 

The  briefs  of  counsel  in  this  case  failed  to  reach  the  hands  of  the  re- 
porter. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  E.  B.  Smith,  the  San  Jacinto  Sugar  Refining  Company,  A.  P. 
Delbert,  M.  A.  Piedra  and  the  Ix)ne  Star  Sugar  Company.  The  last 
named  company  was  sued  both  as  a  corporation  and  as  a  partnership 
composed  of  A.  F.  Delbert  and  M.  A.  Piedra,  the  latter  being  only  sued 
as  a  member  of  said  partnership. 

The  plaintiff's  amended  petition,  upon  which  the  case  was  tried  in 
the  court  below,  alleged  in  substance:  That  the  Lone  Star  Sugar  Com- 
pany and  Delbert  and  Piedra,  on  or  about  June  — ,  1898,  for  a  valuable 
consideration,  executed  and  delivered  to  plaintiff  four  promissory  notes 
for  the  sum  of  $3,285.94  each,  payable  in  one,  two,  three  and  four 
years  respectively,  with  interest  from  date  at  the  rate  of  eight  percent 
per  annum,  and  containing  a  stipulation  for  the  payment  of  an  addi- 
tional ten  percent  as  attorney's  fees,  if  placed  in  the  hands  of  an  at- 
torney for  collection.  That  said  notes  were  given  for  the  purchase 
money  of  certain  machinery  which  had  been  sold  by  plaintiff  to  said 
defendants,  and  that,  by  the  terms  of  the  contract  of  sale,  plaintiff 
held  a  lien  upon  said  machinery  to  secure  the  payment  of  the  notes. 
That  on  or  about  April  27,  1898,  said  defendants  executed  and  deliv- 
ered to  plaintiff  a  promissory  note  for  the  sum  of  $331.25,  with  inter- 
est at  the  rate  of  eight  percent  pier  annum,  and  providing  for  the  pay- 
ment of  ten  percent  attorney's  fees,  if  placed  in  the  hands  of  an  attor- 
ney for  collection.  That  this  note  was  given  for  the  purchase  money 
of  other  machinery  and  of  certain  sugar  wagons  sold  by  plaintiff  to 
said  defendants,  and  that,  by  the  terms  of  said  sale,  plaintiff  had  a 
lien  on  the  property  to  secure  said  note.  The  property  upon  which 
the  lien  to  secure  the  five  notes  above  mentioned  is  claimed  was  suflS- 
eiently  described  in  the  petition,  and  the  failure  of  said  defendants 
to  pay  the  notes,  or  any  part  thereof,  was  alleged. 
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It  is  then  alleged  that  in  June,  1898,  plaintiff  sold  and  delivered  to 
said  defendants  two  boilers  for  the  sum  of  $833.34  each,  and  said  de- 
fendants agreed  and  promised,  upon  the  delivery  of  the  boilers,  to  exe- 
cute and  deliver  to  plaintiff  two  promissory  notes,  each  for  the  sum  of 
$833.34,  with  interest  from  date  at  eight  percent,  and  with  the  usual 
provision  for  ten  percent  attorney's  fees,  and  secured  by  a  lien  upon 
said  boilers;  that,  after  the  boilers  were  delivered  to  said  defendants, 
they  delivered  them  to  their  codefendants,  E.  B.  Smith  and  the  San 
Jacinto  Sugar  Befining  Company,  and  failed  and  refused  to  execute 
and  deliver  their  notes  for  the  purchase  price  thereof  or  to  pay  any 
part  of  same. 

It  is  alleged  that  all  of  the  defendants  had  actual  and  constructive 
notice  of  plaintiff's  liens  upon  the  property  to  secure  the  payment  of 
said  notes  and  amounts  before  mentioned  at  the  time  said  liens  were 
created,  and  have,  for  a  valuable  consideration,  ratified  and  confirmed 
same;  that  on  or  about  June  9,  1900,  the  defendants  Delbert  and  San 
Jacinto  Sugar  Eefining  Company  attached  all  of  said  property  to  a 
tract  of  twelve  acres  of  land,  then  the  property  of  Delbert,  and  which 
is  now  his  property,  unless  it  belongs  to  plaintiff  by  purchase  under  a 
foreclosure  sale,  the  facts  in  regard  to  which  will  be  hereafter  stated. 
After  describing  the  twelve  acres  of  land,  it  is  alleged  that  on  Janu- 
ary 26,  1900,  it  was  the  property  of  defendant  Smith,  and  on  that  date 
Smith,  for  a  valuable  consideration,  agreed  to  sell  same  to  Delbert  as 
a  site  for  the  location  and  operation  of  the  machinery  before  men- 
tioned; that  under  said  agreement  the  machinery  was  moved  by  Del- 
bert from  its  location  in  Brazoria  County  to  said  twelve  acres  of  land 
situated  in  Liberty  County,  and  Delbert  in  good  faith  made  valuable 
improvements  on  said  land;  that  he  erected  a  sugar  house  and  other 
buildings,  constructed  the  foundations  for  said  machinery,  and  made 
other  improvements  adapted  to  the  purpose  for  which  said  plant  was 
constructed,  and  thereby  the  title  to  said  land  became  vested  in  him; 
that  all  of  the  defendants  cooperated  together  in  attaching  all  of  said 
property  and  machinery  to  the  land,  and  so  connected  same  with  other 
machinery  attached  to  said  land  as  to  constitute  a  complete  sugar- 
making  plant;  that  all  of  said  machinery  is  so  attached  to  the  realty 
that  no  part  of  it  can  be  removed  without  injuring  the  freehold,  and 
that  the  intent  of  the  defendant  in  so  placing  said  machinery  in  said 
plant  was  that  it  should  become  a  part  of  the  freehold. 

It  is  then  alleged  that,  on  the  5th  day  of  December,  1902,  plaintiff 
secured  a  judgment  in  the  District  Court  of  Harris  County  against 
Delbert  and  Piedra  and  the  Lone  Star  Sugar  Company  for  $20,237.02, 
the  amount  due  upon  the  five  notes  before  mentioned,  and  foreclosing 
plaintiff's  asserted  lien  upon  all  of  the  property  above  mentioned,  in- 
cluding the  land  and  all  improvements  thereon;  that  an  .^rder  of  sale 
was  issued  upon  said  judgment,  and  that  at  the  sale  thereunder,  on 
March  3,  1903,  plaintiff  became  the  purchaser  of  all  of  said  property 
for  the  sum  of  $1,000,  which  amount  was  credited  on  his  said  judg- 
ment. It  is  further  alleged  that  an  abstract  of  said  judgment  was  duly 
recorded  in  Liberty  County  on  June  2,  1902.  In  addition  to  the  fore- 
going, there  are  in  the  petition  general  allegations  attacking  the  in- 
strument under  which  the  claims  of  defendants  Smith  and  the  San 
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Jacinto  Sugar  Refining  Company  are  asserted,  for  want  of  considera- 
tion, and  on  the  ground  that  said  defendants  had  full  knowledge  of 
plaintiff's  claim  at  the  time  said  instruments  were  procured. 

The  conversion  of  the  personal  property  by  the  defendants  is  also 
charged,  and  recovery  is  sought  for  its  value,  with  six  percent  interest 
from  the  date  of  the  conversion.  The  prayer  of  the  petition  is  as  fol- 
lows: "(1)  That  title  to  all  said  property  be  declared  vested  in  him 
under  said  execution  sale  of  March  3,  1903,  and  the  same  be  so  vested, 
and  that  a  writ  of  possession  issue.  (2)  That  he  be  declared  entitled 
to  possession  of  all  said  property  under  said  agreements,  and  the  same 
be  so  vested,  and  that  writ  of  possession  issue.  (3)  And,  should  the 
above  relief  be  refused,  that  all  the  liens  hereinbefore  described  in 
plaintiff's  favor,  and  said  judgment  lien,  be  foreclosed  on  all  of  said 
property  to  pay  said  indebtedness  and  said  judgment,  and  the  same  be 
decreed  superior  to  the  rights  of  all  the  defendants  therein.  (4)  That 
a  personal  judgment  be  rendered  against  said  Smith  and  said  San  Ja- 
cinto Company  for  the  value  of  all  of  said  personal  property  herein- 
before alleged  to  have  been  converted  by  them  to  their  own  use  and 
benefit,  which  may  be  shown  to  have  been  so  converted,  with  interest 
at  six  percent  per  annum  from  April  27,  1903,  until  paid,  and  that 
such  recovery  be  decreed  to  plaintiff  as  the  owner  of  the  said  property, 
or  as  the  holder  of  said  liens,  as  the  court  may  determine,  and,  in  the 
latter  case,  such  recovery  not  to  exceed  the  amount  of  said  indebtedness 
BO  found  by  the  court  to  have  been  a  lien  on  said  property  at  the  date 
of  such  conversion.  (5)  That  the  rights  of  the  plaintiff  in  the  said, 
property  as  owner,  and,  if  not,  as  lienholder,  be  declared  superior  to 
any  and  all  rights  of  the  defendants  thereto,  and  all  written  instru- 
ments to  defendants  Smith  and  San  Jacinto  Company,  or  in  their 
favor,  and  their  records  hereinbefore  referred  to,  be  canceled  so  far  as 
plaintiff's  rights  are  concerned.  (6)  That  all  the  rights  of  all  parties 
hereto  be  fully  and  fairly  protected  by  a  proper  decree  herein,  and  that 
all  proper  process  herein  issue,  and  especially  such  as  will  place  plain- 
tiff, as  the  owner  or  purchaser  of  said  property  at  foreclosure  sale,  in 
possession  of  said  property,  for  costs,  and  general  and  special  relief." 

The  defendant  E.  B.  Smith  answered  by  general  demurrer,  and  three 
special  exceptions,  two  addressed  to  the  insufficiency  of  the  petition, 
wherein  it  sought  a  recovery  as  for  conversion,  and  the  other  to  insuflS- 
ciency  in  description  of  property  on  which  plaintiff  asserted  his  claims. 
Said  defendant  pleaded  a  general  denial,  two  and  four  years  limitation 
in  favor  of  the  San  Jacinto  Sugar  Refining  Company,  to  whom  the 
property  claimed  by  plaintiff,  under  his  alleged  liens,  had  been  con- 
veyed more  than  two  and  more  than  four  years  before  the  beginning 
of  this  suit,  and  alleged  that  he  had  a  right  to  interpose  said  pleas  of 
limitation  on  behalf  of  said  San  Jacinto  Sugar  Refining  Company  by 
reason  of  the  liens  he  held  against  it.  And  he  further  alleged  that  said 
company  was  not  liable  for  a  conversion  of  any  of  said  property,  be- 
cause the  plaintiff,  in  the  year  1898,  sold  and  conveyed  the  same  to  the 
Lone  Star  Sugar  Refining  Company,  Limited,  a  partnership  composed 
of  A.  F.  Delbert  and  M.  A.  Piedra,  and  that  Piedra  conveyed  his  in- 
terest to  Delbert,  and  Delbert,  on  June  12,  1900,  for  a  valuable  con- 
sideration, sold  the  same  to  said  San  Jacinto  Sugar  Refining  Company, 
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and  that  on  June  13,  1900,  said  company  executed  a  mortgage  on  all 
of  its  property  to  the  defendant  Smith  for  a  valuable  consideration, 
and  that  the  same  was  duly  filed  as  a  chattel  mortgage  and  real  estate 
mortgage,  and  recorded  in  the  deed  of  trust  records  of  San  Jacinto 
County,  and  in  the  chattel  mortgage  records  of  said  county,  on  June 
15,  1900.  Said  defendant  further  pleaded  that  he  was  not  bound  by 
the  judgment  and  sale  set  up  by  the  plaintiff,  because  he  was  not  a 
party  to  the  suit,  and  said  San  Jacinto  Sugar  Refining  Company  was 
not  bound  for  the  same  reason,  and  the  said  defendant  Smith  specially 
denies  conversion  of  said  property,  and  denied  that  he  had  ever  had 
possession  of  the  said  property  in  his  individual  capacity. 

This  defendant  also  filed  a  cross-bill  and  plea  in  reconvention  against 
the  plaintiff  and  the  defendant  the  San  Jacinto  Sugar  Refining  Com- 
pany, alleging  the  assumption  by  it  of  a  note  for  $4,000,  executed  by 
Delbert  in  his  favor,  and  secured  by  a  lien  upon  all  said  property,  and 
the  execution  by  said  company  of  two  notes  in  his  favor  for  $4,000 
and  $33,361.41  respectively,  and  of  a  mortgage  upon  all  of  said  prop- 
erty to  secure  the  payment  of  said  notes.  He  further  alleged  that  no 
part  of  the  purchase-money  notes  for  said  twelve  acres  of  land,  amount- 
ing to  $360,  had  been  paid,  and  that,  by  the  terms  of  the  contract  of 
sale,  the  title  to  said  land  had  reverted  to  him,  or  that  he  had  the  right 
to  a  rescission  of  the  sale  if  he  so  desired ;  that,  if  the  plaintiff  had  any 
liens  upon,  or  interest  in  the  property  in  controversy,  they  were  subor- 
dinate to  the  rights  of  said  defendant,  and  said  defendant  prayed  judg- 
ment against  the  San  Jacinto  Sugar  Refining  Company  and  A.  F. 
Delbert,  jointly  and  severally,  on  said  $4,000  note,  with  interest  and 
attomey^s  fees,  and  against  the  San  Jacinto  Sugar  Refining  Company 
on  its  two  notes  for  $33,361.41  and  $4,864.68,  respectively,  with  inter- 
est and  attorney's  fees,  and  for  foreclosure  of  his  said  liens,  and  that 
they  be  adjudged  superior  to  the  claims  of  the  plaintiff,  and  sale  of 
the  property  in  satisfaction  of  such  judgment;  and  he  prayed  for  a  re- 
scission of  the  sale  by  him  of  the  said  twelve  acres  to  the  San  Jacinto 
Sugar  Refining  Company,  and,  if  not  entitled  to  that  relief,  for  judg- 
ment on  his  purchase-money  notes,  with  interest  and  attorney's  fees, 
and  for  foreclosure  of  the  vendor's  lien ;  and  he  also  prayed  that,  in  the 
event  he  was  not  entitled  to  the  other  relief,  the  said  land  be  appraised 
at  its  present  market  value,  and  the  same  decreed  to  him  at  that  value, 
and  that  such  value  be  credited  on  his  debt  due  from  the  said  company, 
and  he  prayed  for  general  relief,  the  last  mentioned  special  relief  being 
asked  in  preference  to  foreclosure. 

The  defendant  San  Jacinto  Sugar  Refining  Company  answered  by 
general  demurrer,  special  exceptions,  general  denial,  and  plea  of  two 
and  four  years  statutes  of  limitation,  substantially  the  same  as  above 
set  out  as  to  the  answer  of  E.  B.  Smith.  The  said  defendant,  in  para- 
graph two  of  its  answer,  specially  enumerated  certain  parts  or  pieces  of 
machinery  which  had  been  attached  by  it  to  the  machinery  upon  which 
the  plaintiff  claimed  a  lien,  and  alleged  that  such  attachment  was  neces- 
sary to  put  said  machinery  in  condition  for  use,  and  that  the  plaintiff 
had  no  right  to  or  lien  upon  same,  if  he  had  a  lien  on  any  of  said  prop- 
erty; that  the  said  property  which  was  brought  from  Brazoria  County 
was  in  a  very  dilapidated  condition,  and  the  additions  were  necessary 
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to  make  it  usable  at  all,  and  that  the  same  can  be  detached  and  sepa- 
rated from  said  machinery  without  injury  to  it.  Said  defendant  an- 
swered that  part  of  the  plaintiff's  petition  setting  up  judgment  and 
sale  by  alleging  that  it  was  not  a  party  to  said  judgment,  and  was  in 
no  way  bound  thereby,  and  denied  liability  for  conversion,  setting  up 
facts  to  show  want  of  liability,  and  alleged  that  the  said  twelve  acres 
of  land  was  deeded  to  it  with  the  full  knowledge  and  consent  of  Del- 
bert,  and  that  the  purchase  price  is  wholly  unpaid,  and  further  alleged 
that  the  machinery  claimed  by  the  plaintiff  as  having  been  sold  by  him 
and  lien  reserved,  can  be  removed  without  injury  to  the  machinery  or 
the  land,  and  alleged  that,  if  the  plaintiff  sold  the  said  machinery  to 
Delbert  and  Piedra,  it  was  at  the  time  personal  property,  and  he  did 
not  reserve  or  acquire  any  lien  thereon  in  any  manner  authorized  by 
law,  and  alleged  that  the  said  defendant  had  acquired  the  said  prop- 
erty in  good  faith  and  for  a  valuable  consideration,  and  without  no- 
tice of  the  plaintiff's  claims. 

The  Lone  Star  Sugar  Company  and  A.  F.  Delbert  answered  by  gen- 
eral demurrer,  general  denial,  and  alleged  that  only  $2,706.47  was  ad- 
vanced on  account  of  said  $4,000  note,  and  that  there  was  a  failure 
of  consideration  as  to  the  balance,  and  that  the  $360  for  the  purchase 
price  of  said  land  is  a  just  charge,  and  alleged  that  the  San  Jacinto 
Refining  Company  is  primarily  liable  for  said  amounts,  and  said  de- 
fendants are  liable,  as  sureties,  by  reason  of  assumption  of  said  debts 
by  said  company,  and  asked  for  judgment  over  against  the  San  Jacinto 
Company,  and  that  said  amounts  be  made  a  first  lien  on  the  said  prop- 
erty, and  they  pray  for  general  relief. 

Plaintiff  filed  a  supplemental  petition,  in  which  it  is  alleged  that 
the  San  Jacinto  Sugar  Refining  Company  was  organized  and  incorpo- 
rated by  Smith  and  Delbert  for  the  fraudulent  purpose  of  enabling  the 
former  to  so  manipulate  the  business  of  the  sugar  plant,  and  to  create 
fictitious  indebtedness  to  him,  by  foreclosure  of  which  he  might  secure 
possession  of  all  of  the  property  of  said  plant;  that  said  Smith  owns 
or  controls  the  greater  portion  of  the  stock  of  said  corporation,  and  that 
the  sugar  plant  has  been  held  and  operated  by  him  for  his  own  use  and 
benefit  through  the  said  corporation  as  his  figure-head  and  agent,  and 
that  the  advances  made,  and  expenses  incurred,  as  set  out  in  defend- 
ant's answer,  were  made  and  incurred  for  his  own  use  and  benefit,  and 
are  not  proper  charges  against  said  corporation.  That  if  said  charges 
were  proper  charges  against  the  corporation  they  are  more  than  offset 
by  the  rental  value  of  the  use  of  the  plant  by  Smith. 

The  cause  was  tried  in  the  court  below  without  the  intervention  of  a 
jury,  and  judgment  was  rendered  in  favor  of  plaintiff,  establishing  and 
foreclosing  his  alleged  lien  upon  all  of  the  property,  including  the 
twelve  acres  of  land,  for  the  sum  of  $20,859.27,  with  eight  percent  in- 
terest from  the  date  of  the  judgment,  that  being  the  amount  due  upon 
the  four  notes  for  $3,285.94  each,  executed  by  the  Lone  Star  Company 
and  Delbert  and  Piedra  in  favor  of  plaintiff.  This  lien  was  adjudged 
subordinate  to  the  lien  of  the  defendant  Smith  for  the  $360  purchase 
money  of  the  tw^elve  acres  of  land.  It  was  further  adjudged  that  de- 
fendant Smith  recover  of  the  San  Jacinto  Company  $2,706.47,  being 
the  balance  due  on  the  note  for  $4,000  executed  by  Delbert  in  his  favor, 
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and  assumed  by  said  company,  and  the  further  sums  of  $4,864.68  and 
$33,361.41,  being  the  amounts  due  upon  the  two  notes  executed  by  said 
company  in  favor  of  said  defendant,  and  that  the  lien  to  secure  said 
sums  be  established  and  foreclosed  upon  all  of  the  property,  subordi- 
nate, however,  to  the  liens  of  plaintiff  and  the  lien  for  the  purchase 
money  of  the  land.  It  was  further  adjudged  that  all  other  issues  in 
the  case  raised  by  the  pleadings  were  adjudicated  adversely  to  the 
party  asserting  same. 

From  this  judgment  the  defendants  Smith  and  San  Jacinto  Sugar 
Refining  Company  prosecute  this  appeal. 

The  material  facts  on  the  issues  discussed  in  this  opinion  are  as  fol- 
lows: In  1898  appellee  Ellis  sold  to  the  Ijone  Star  Sugar  Company 
the  following  described  machinery:  "One  complete  sugar  mill,  with 
gearing  and  engine  complete,  and  all  fittings  and  pipings  appertaining 
thereto,  3  front  rollers  4^4  by  28,  and  2  back  rollers  31  by  4V^,  mill  en- 
gine, one  complete  vacuum  pan,  71/2  diameter,  with  all  pumps  and 
pipes  complete,  two  filter  presses  with  tanks  and  pumps,  seventy-five 
sugar  wagons,  and  two  Western  centrifugals,  four  clarifiers,  1,000  gal- 
lons each,  and  blower  and  engine.'^ 

In  payment  of  the  purchase  money  for  this  machinery  said  company, 
by  its  president,  M.  A.  Piedra,  and  A.  F.  Delbert,  its  secretary,  exe- 
cuted its  four  promissory  notes  for  the  sum  of  $3,285.94  each,  payable 
to  Ellis  in  one,  two,  three  and  four  years  respectively,  with  interest 
from  date  of  the  note  at  eight  percent  per  annum.  These  notes  recite 
that  they  are  given  for  the  purchase  money  for  the  machinery,  and  that 
the  title  to  same  is  to  remain  in  Ellis  until  the  notes  are  paid.  It  does 
not  appear  from  the  record  whether  the  Lone  Star  Company  was  a  cor- 
poration or  a  partnership,  but  Delbert's  authority  to  act  for  that  com- 
pany is  not  questioned,  and  his  transactions  with  both  plaintiff  and  the 
defendants  are  treated  by  all  parties  as  binding  upon  said  company. 
After  this  machinery  was  purchased  Delbert  removed  it  from  its  then 
location  in  Louisiana  to  Brazoria  County,  in  this  State^  where  he 
placed  it  with  other  machinery  in  a  sugar  plant  which  he  constructed 
on  what  is  known  as  the  Willow  Glen  plantation  in  said  county.  This 
plant  was  greatly  injured  by  an  overflow  of  the  Brazos  Biver  in  1899, 
and  Ellis  and  Delbert  determined  that  it  ought  to  be  removed  to  a  bet- 
ter location.  Appellant  Smith,  who  owns  a  sugar  farm  in  Liberty 
County,  met  Delbert  and  Ellis  in  Houston  in  January,  1900,  and  it 
was  there  agreed  between  them  that  the  Willow  Glen  plant  should  be 
moved  to  his  farm.  The  agreement,  in  substance,  was  that  Smith 
would  sell  Delbert  twelve  acres  of  land  for  the  location  of  the  plant  at 
$30  per  acre,  said  land  to  be  subsequently  selected  and  designated,  and 
would  furnish  Delbert  with  as  much  as  $8,000  to  pay  the  expense  of 
moving  the  plant  from  Willow  Glen  and  installing  it  upon  his  farm. 
After  the  plant  was  installed  Delbert  was  to  execute  a  mortgage  upon 
the  entire  plant  to  secure  the  payment  of  the  advances  made  by  Smith. 
It  was  also  agreed  that  Smith  was  to  be  repaid  the  amounts  advanced 
by  him  before  Ellis's  notes  were  paid,  but  this  preference  seems  only  to 
have  extended  to  the  profits  of  the  plant,  and  it  was  not  intended  that 
Smith's  lien  on  the  property  covered  by  Ellis's  mortgage  should  be  su- 
perior to  that  mortgage. 
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Smith  agreed  to  cultivate  his  farm  in  sugar  cane,  and  to  sell  the  crop 
as  it  was  gathered  to  the  sugar  mill  at  a  price  per  ton  eighty  times  as 
much  as  the  market  price  per  pound  of  sugar  on  the  day  the  cane  should 
be  delivered.  It  was  further  agreed  that,  if  the  plant  was  sold,  Smith 
should  have  preference  as  a  purchaser,  and  in  event  it  should  be  re- 
moved the  land  should  revert  to  Smith  upon  his  refunding  the  amount 
of  the  purchase  money  paid  him.  This  contract  was  made  on  January 
26,  1900.  Shortly  thereafter  the  plant  was  removed  from  Brazoria 
County  and  placed  on  a  tract  of  twelve  acres  on  Smith's  farm  selected 
by  him  and  Delbert.  Smith  advanced  all  of  the  money  used  in  xe- 
moving  the  plant  and  installing  it  on  his  farm.  After  it  was  placed 
on  his  farm  Delbert,  in  accordance  with  his  original  contract,  executed 
a  mortgage  upon  the  entire  plant  to  secure  Smith  for  the  sums  ad- 
vanced by  him. 

In  the  spring  of  1902,  after  the  plant  had  been  installed  on  Smith's 
farm,  the  San  Jacinto  Sugar  Befining  Company  was  organized  and 
chartered.  Delbert  was  president  of  this  company  and  owned  the 
larger  portion  of  the  stock,  all  of  the  remainder,  except  an  inconsider- 
able amount,  was  owned  by  Smith.  On  June  12,  1902,  Delbert  con- 
veyed all  of  the  personal  property  of  the  plant  to  the  San  Jacinto 
Company,  and  Smith,  with  the  consent  and  approval  of  Delbert,  con- 
veyed to  it  the  twelve  acres  of  land  which  he  had  agreed  to  sell  to  Del- 
bert. This  deed  recites  a  consideration  of  $360,  to  be  paid  in  three  in- 
stalments of  $120  each,  for  which  notes  were  executed  by  the  grantee, 
and  a  vendor's  lien  is  expressly  retained  to  secure  the  payment  of  said 
notes.  It  also  contains  the  following  recital:  "This  deed  is  executed 
by  the  grantor  and  accepted  by  the  grantee  with  the  distinct  under- 
standing and  agreement  that  the  property  hereinbefore  mentioned  is 
conveyed  to  the  grantee  for  the  purpose  of  erecting  and  operating 
thereon  a  sugar  refinery,  with  all  necessary  appurtenances  and  appli- 
ances, and  if,  at  any  time,  the  grantee  shall  become  insolvent,  so  that 
the  running  and  operating  of  said  sugar  refinery  by  grantee  shall  cease 
and  the  said  business  shall  be  discontinued,  then  the  grantor  shall  have 
the  right  to  reacquire  and  purchase  the  property  herein  conveyed  at  its 
fair  and  reasonable  market  value." 

On  June  13  the  San  Jacinto  Company  executed  a  mortgage  upon  all 
of  the  property  to  secure  Smith  in  the  payment  of  a  note  for  $4,000, 
executed  by  Delbert,  the  payment  of  which  was  assumed  by  the  San 
Jacinto  Company  when  the  property  was  sold  to  it  by  Delbert,  and 
such  additional  sums  as  might  be  advanced  by  Smith  to  the  company 
for  the  equipment  and  operation  of  said  plant.  On  the  same  date  Del- 
bert executed  an  instrument  transferring  his  stock  in  the  company  to 
Smith,  as  security  for  the  payment  of  the  amount  due  him  under  the 
original  contract  between  them,  and  authorizing  Smith  to  vote  said 
stock  at  all  stockholders'  meetings. 

The  San  Jacinto  Company  operated  the  plant  for  four  years,  and 
during  that  time  incurred  an  additional  indebtedness  to  Smith,  over 
and  above  the  $8,000  advanced  by  him  under  the  original  contract  w^ith 
Delbert,  amounting  to  $33,361.41.  No  payments  were  ever  made  to 
appellees  or  to  Smith  on  any  of  the  notes  or  indebtedness  due  them  by 
Delbert  or  the  San  Jacinto  Company. 
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In  1902  Ellis  brought  suit  in  the  District  Court  of  Harris  County 
against  all  of  the  defendants  herein  to  recover  upon  the  notes  declared 
on  in  this  suit,  and  to  foreclose  an  asserted  lien  upon  all  the  property 
involved  in  this  suit.  Appellants  Smith  and  the  San  Jacinto  Company 
filed  pleas  of  privilege  in  that  suit,  which  were  sustained,  and  the  suit 
dismissed  as  to  them.  The  cause  then  proceeded  to  trial  and  resulted 
in  judgment  in  favor  of  plaintiff  against  the  remaining  defendants  for 
the  sum  of  $22,260.72,  and  foreclosure  of  plaintiff's  asserted  lien  upon 
all  of  the  property,  including  the  twelve  acres  of  land.  An  order  of 
sale  was  issued  on  this  judgment,  and  at  the  sale  thereunder,  in  March, 
1903,  appellee  became  the  purchaser  of  all  the  property.  After  the 
judgment  had  been  credited  with  the  amount  of  appellee's  bid  an  ab- 
stract thereof  was  obtained  by  appellee  and  duly  recorded  in  the  proper 
records  of  Liberty  County.  All  of  the  machinery  sold  by  appellee  to 
Delbert,  and  upon  which  he  retained  a  lien,  can  be  detached  from  the 
plant  without  injury  to  said  machinery  or  to  the  freehold. 

The  first  assignment  of  error  urged  by  both  appellants  is  as  follows: 
"The  court  erred  in  entering  judgment  in  favor  of  plaintiff  and  de- 
claring a  first  mortgage  lien  on  the  property  described  in  the  said  judg- 
ment, because  the  said  judgment  so  entered  in  favor  of  plaintiff  is  not 
warranted  by  and  responsive  to  the  pleadings,  and  is  contrary  to  and 
wholly  unsupported  by  the  evidence.  Plaintiff  only  claimed  a  lien  upon 
the  machinery  described  in  the  four  notes  sued  upon,  and  the  uncon- 
tradicted evidence  was  that,  as  against  these  appellants,  he  had  no  other 
claim  of  lien." 

This  assignment  must  be  sustained.  Conceding  that  the  petition  al- 
leges a  lien  upon  all  of  the  property  to  secure  all  of  the  indebtedness 
claimed  by  plaintiff,  such  lien  is  only  claimed  by  virtue  of  the  record 
of  an  abstract  of  the  judgment  recovered  by  plaintiff  in  the  District 
Court  of  Harris  County  against  the  Lone  Star  Company  and  Delbert 
and  Piedra,  and  the  alleged  facts  that  the  twelve  acres  of  land  was,  at 
the  time  said  abstract  was  recorded,  the  property  of  Delbert,  and  that 
the  machinery  used  in  said  sugar  plant  was  so  attaclied  to  the  realty 
as  to  have  become  a  part  thereof.  There  is  no  evidence  to  sustain  this 
theory  of  the  case,  and  the  trial  court  must  have  so  held,  otherwise 
judgment  would  have  been  rendered  in  favor  of  plaintiff  for  the  title 
and  possession  of  the  property  under  his  prayer  for  that  relief,  it  being 
undisputed  that,  at  the  foreclosure  sale  under  the  judgment  against 
the  Lone  Star  Company  and  Delbert,  plaintiff  became  the  purchaser  of 
all  the  property.  If  the  land  was  at  that  time  owned  by  Delbert,  and 
all  of  the  machinery  used  in  the  plant  was  a  part  of  the  realty,  plain- 
tiff became  the  owner  of  all  of  the  property  by  his  purchase  at  said  sale. 
This  was  one  of  the  claims  asserted  by  him  which  the  trial  court  ex- 
pressly  adjudged  against  him.  If  the  judgment  should  not  be  so  con- 
strued, there  is,  as  before  stated,  no  evidence  to  sustain  a  finding  that 
the  land  was  owned  by  Delbert  at  the  time  plaintiff  recovered  the  judg- 
ment against  him,  or  at  any  time  thereafter.  If  Delbert  acquired  an 
equitable  title  to  the  land  under  his  original  agreement  with  Smith,  his 
subsequent  agreement,  made  upon  a  valuable  consideration,  that  Smith 
should  convey  the  land  to  the  San  Jacinto  Company,  placed  the  title 
in  that  company  long  prior  to  the  time  plaintiff  recovered  his  judg- 


220  Texas  Civil  Appeals  Reports^  Vol.  39.  [April, 

ment  against  him.  There  is  no  evidence  that  this  conveyance  was  made 
for  the  purpose  of  defrauding  plaintiff  or  any  of  Delbert's  creditors, 
and  the  judgment  can  not  be  sustained  on  that  theory. 

The  appellant  Smith  further  assails  the  judgment  of  the  court  in 
that  it  denied  him  the  right  reserved  in  his  deed  to  the  San  Jacinto 
Company  to  reacquire  the  twelve  acres  of  land  at  its  fair  market  value 
in  event  the  company  should  become  insolvent  and  cease  the  operation 
of  the  sugar  plant.  The  evidence  shows  that  the  San  Jacinto  Company 
is  insolvent  and  the  operation  of  the  sugar  plant  has  ceased,  and,  under 
the  conditions  expressed  in  Smith's  deed  to  said  company,  before  set 
out,  he  was  entitled  to  a  decree  adjudging  the  land  to  him  at  its  fair 
market  value.    • 

The  judgment  is  also  assailed  because  it  does  not  allow  Smith  to 
recover  the  interest  and  attorney's  fees  due  upon  the  notes  given  for 
the  land.  This  is  manifest  error.  If,  upon  another  trial,  he  should 
elect  to  foreclose  his  vendor's  lien,  he  should  have  judgment  for  the 
interest  and  attorney's  fees,  as  well  as  the  principal  due  upon  the  pur- 
chase-money notes,  with  foreclosure  for  that  amount.  All  of  the  evi- 
dence shows  that  the  parties  contemplated  that  the  mortgagor  of  the 
machinery  should  continue  to  use  it  for  the  purposes  for  which  it  was 
adapted,  vnthout  any  regard  to  the  existence  of  the  mortgage.  Under 
this  state  of  facts  appellee  would  not  be  entitled  to  recover  the  rental 
value  of  the  machinery,  nor  damages  for  depreciation  in  its  value 
caused  by  its  ordinary  and  proper  use. 

While,  under  the  facts  appearing  in  the  record,  we  might  render  a 
judgment  disposing  of  the  claims  of  the  several  parties,  we  think  that, 
upon  some  of  the  issues  involved,  the  case  may  not  have  been  fully  de- 
veloped, and  therefore  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


KiRBY  Lumber  Company  v.  C.  R.  Cummings  &  Company. 

Decided  April  27,  1905. 

1. — ^Evidenee — ^Hearsay — Salea — Commistionen. 

Where  the  testimony  of  a  witness  as  to  sales  made  in  Europe  disclosed  that 
his  only  information  was  derived  from  letters  and  telegrams  of  his  representative 
there,  it  was  hearsay,  and  insufficient  alone,  to  prove  that  such  sales  had  been 
made,  and  the  testimony  having  been  duly  objected  to,  a  judgment  based  thereon 
could  not  stand,  although  there  was  no  assignment  of  error  complaining  of  the 
judgment  on  the  ground  that  it  was  not  supported  by  the  evidence. 

2. — ^Principal  and  Agent — Liability  for  Commission  on  Orders  not  Filled. 

Where  an  agent  sues  his  principal  for  damages  for  nonfulfillment  of  orders 
on  which  commissions  were  to  be  paid,  plaintiff  can  not  recover  in  the  absence 
of  proof  of  sales  having  been  made,  or  liabilities  incurred  as  agent  having  been 
paid,  especially  where  the  parties  to  whom  such  liabilities  had  accrued  are  not 
parties  to  the  suit,  so  that  the  judgment  can  protect  the  principal  against  their 
claims. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Norman  6.  Kittrell. 
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Moye  Wicks,  for  appellant. 

Hutcheson,  Campbell  £  Hutcheson,  for  appellees. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellees against  the  appellants  to  recover  damages  for  an  alleged  breach 
of  contract.  The  substance  of  the  contract  declared  on  is  thus  stated 
in  the  petition: 

"On  or  about  the day  of  August,  1902,  plaintiff,  at  the  special 

instance  and  request  of  defendant,  undertook  to  make  sales  to  their 
customers  in  Europe  of  lumber  to  be  manufactured  by  defendant. 
Under  the  terms  of  this  agreement  the  lumber  sold  by  plaintiffs  was 
to  be  delivered  at  Rotterdam  or  Hamburg,  at  a  price  named  and  ac- 
cepted by  plaintiffs  and  defendant,  and  for  effecting  such  sales  plain- 
tiffs were  to  receive  a  commission  of  five  percent  on  the  gross  price,  and 
the  further  sum  of  $1.50  per  1,000  feet  for  inspecting  and  loading  the 
lumber,  which  said  sums,  together  with  the  freight  on  said  lumber, 
were  to  be  deducted  from  the  contract  price,  and  the  balance  paid  to 
the  defendant  by  plaintiffs. 

'Tlaintiffs  further  represent  that  the  defendant,  being  unwilling 
itself  to  be  known  or  appear  in  said  transaction  with  the  customers  of 
plaintiffs,  to  whom  plaintiffs  sold,  plaintiffs  were  required  to,  and  did, 
effect  said  sales  in  their  own  names  to  said  customers,  though  said  sales 
by  them  were  made  upon  the  terms  and  stipulations  of  the  defendant 
herein  to  deliver  to  them  at  the  several  times  hereinafter  stated  the 
shipments  of  lumber  hereinafter  set  out  and  described.^' 

The  petition  then  sets  out  the  items  and  terms  of  various  sales  al- 
leged to  have  been  made  by  plaintiffs  to  their  customers  in  Europe 
under  their  said  agreement  with  the  defendant.  These  sales,  it  is  al- 
leged, were  each  reported  to  the  defendant  by  plaintiffs,  and  the  terms 
and  conditions  of  same  accepted  by  the  defendant.  The  total  amount 
of  lumber  alleged  to  have  been  so  contracted  to  be  sold  by  plaintiffs 
was  1,200,000  feet. 

It  is  then  alleged  that  defendant  failed  to  furnish  for  shipment  any 
of  the  lumber  so  contracted  to  be  sold  by  plaintiffs,  and  that  they 
thereby  suffered  great  damage  and  loss  by  reason  of  the  fact  that  the 
price  of  lumber  in  Europe,  at  the  time  the  lumber  contracted  to  be  de- 
livered by  plaintiffs  should  have  been  delivered,  was  much  greater  than 
the  price  at  which  defendant  had  contracted  to  sell  same,  and  plaintiffs, 
being  bound  by  their  said  contracts  in  Europe,  were  forced  to  pay  to 
their  customers  there  the  difference  between  the  contract  price  of  the 
lumber  and  its  market  value  at  the  time  it  should  have  been  delivered. 

The  prayer  of  the  petition  is  for  the  recovery  of  the  amounts  so  paid 
by  plaintiffs,  together  with  their  five  percent  commissions  on  the  gross 
price  at  which  they  had  contracted  the  sales.  It  is  further  alleged  that 
plaintiffs,  acting  under  their  said  agreement  with  the  defendant,  en- 
tered into  a  contract  with  Langbehn  Bros.,  ship  brokers  at  Galveston, 
Texas,  for  the  transportation  of  said  lumber  to  Europe,  and  that,  by 
reason  of  defendant's  said  breach  of  its  contract,  plaintiffs  could  not 
comply  with  their  contract  with  the  ship  brokers,  and  had  thereby 
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become  liable  to  them  in  damages  in  the  sum  of  $925.83,  and  for  this 
amount  they  also  prayed  judgment  against  the  defendant. 

The  defendant  answered  by  general  and  special  exceptions,  and  gen- 
eral denial,  and  by  several  special  pleas,  the  nature  of  which  it  is  un- 
necessary to  state.  The  trial  in  the  court  below  was  without  a  jury, 
and  resulted  in  a  judgment  in  favor  of  plaintiffs  for  $8,323.77  dam- 
ages, $2,175.54  commissions,  and  the  further  sum  of  $925.83,  the 
amount  of  plaintiffs'  liability  to  Langbehn  Bros. 

From  the  foregoing  statement  of  the  cause  of  action  asserted  by 
plaintiffs  it  is  seen  that,  to  entitle  them  to  recover  thereon,  they  must 
prove  that  the  several  sales  were  actually  made,  as  claimed  by  them, 
and  that  they  paid  the  money  claimed  to  have  been  paid  by  them  in 
satisfaction  of  the  damages  sustained  by  their  vendees  by  reason  of  the 
failure  of  the  defendant  to  furnish  the  lumber.  This  proof  was  at- 
tempted to  be  made  by  the  testimony  of  the  plaintiff,  C.  R.  Cummings. 
Upon  direct  examination,  this  witness  stated,  as  facts,  that  said  sales 
were  actually  made,  and  the  sums  claimed  by  plaintiffs  as  damages 
were  paid  by  them  on  account  of  defendant's  failure  to  deliver  tiie 
lumber,  but  upon  cross-examination  it  was  developed  that  he  was  not 
in  Europe,  and  had  no  personal  knowledge  of  these  facts,  but  relied 
entirely  upon  information  conveyed  in  telegrams  and  letters  received 
from  Carl  Gartner,  his  representative  in  Europe. 

The  cross-examination  of  this  witness  was  lengthy,  and  it  would 
serve  no  useful  purpose  to  set  out  his  testimony  in  full.  The  following 
extracts  show  conclusively  that  his  statements,  in  regard  to  the  sales 
of  the  lumber  and  the  damages  suffered  by  plaintiffs  on  account  of  de- 
fendant's failure  to  furnish  the  lumber,  were  purely  hearsay. 

"The  only  reason  that  I  am  demanding  now  this  amount  of  $13,- 
267.39  from  the  Kirby  Lumber  Company  is,  that  I  have  received  ad- 
vices from  Carl  Gartner  that  he  has  charged  my  account  on  the  books 
with  twelve  thousand  dollars,  and  that  I  have  received  advices  from 
Langbehn  Bros,  that  they  have  got  a  bill  against  me — that  they  have 
charged  me  with  it,  and  I  have  got  to  pay.  Part  of  that  money  that 
Gartner  has  got  me  charged  with  was  commissions  which  was  due  to 
him — five  percent  on  these  sales,  which  is  always  customary;  if  you- do 
not  deliver  the  goods  you  have  got  to  pay  the  commission  anyway.  I 
know  that  he  has  paid  out  that  five  percent,  because  he  has  charged  it 
to  me,  and  I  have  done  business  with  him  for  twenty  years;  that  five 
percent  commission  is  not  paid  out  by  him;  that  is  due  him;  that  is 
always  the  understanding  with  the  broker  on  the  other  side;  I  guess 
the  commission  would  amount  to  three  thousand  or  thirty-five  hundred 
dollars;  he  sold  these  goods  for  me  just  the  same  as  you  would  sell 
goods  for  me  here;  if  I  delivered  them  all  right,  and  if  you  don't  de- 
liver them,  I  pay  the  commission  anyway;  if  I  accept  the  order  the 
commission  is  due;  I  will  have  to  pay  him  the  five  percent.  I  think 
the  statements  will  show  where  the  balance  of  the  claim  to  make  up 
twelve  thousand  dollars  comes  in;  I  got  those  figures  from  our  books 
and  from  Carl  Gartner;  they  are  the  amounts  that  Carl  Gartner  has 
charged  me  with." 

Appellees  did  not  purchase  the  lumber  from  appellant,  and  the  lat- 
ter did  not  agree  to  sell  them  the  lumber.    Under  the  contract  alleged 
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they  were  only  the  agents  for  appellant  to  effect  sales  for  it  in  Europe, 
and  appellant  could  not  have  held  them  liable  for  damages  in  event  the 
parties  to  whom  they  may  have  contracted  to  sell  the  lumber  had  re- 
fused to  comply  with  their  contract.  This  being  true,  they  are  not  en- 
titled to  recover,  as  purchasers  of  the  lumber,  the  difference  between 
the  contract  and  the  market  price;  but,  as  before  stated,  their  right  of 
recovery  depends  upon  proof  that,  as  agents  of  appellant,  they  made 
the  sales  as  alleged,  and  that,  by  reason  of  the  failure  of  their  princi- 
pal to  comply  with  his  contract,  they  were  damaged  as  claimed. 

The  testimony  of  the  witness  Cummings,  as  to  the  sales  and  the  pay- 
ments claimed  to  have  been  made  by  appellees  on  account  of  damages 
sustained  by  their  vendees,  because  of  defendant's  failure  to  furnish 
the  lumber  for  shipment,  was  objected  to  on  the  ground  that  it  was 
hearsay,  after  it  was  developed  on  cross-examination  that  the  witness 
had  no  personal  knowledge  of  the.  facts.  The  assignment  which  com- 
plains of  the  ruling  of  the  trial  court  in  not  sustaining  this  objection 
to  the  testimony  must  be  sustained. 

There  being  no  other  testimony  as  to  these  facts,  the  trial  court 
necessarily  based  his  judgment  upon  this  testimony,  and,  it  being  in- 
admissible, its  admission  in  evidence  will  require  a  reversal  of  the  judg- 
ment even  if  it  be  conceded,  as  contended  by  appellees'  counsel,  that 
appellant's  assignment  of  error,  complaining  of  the  judgment  on  the 
ground  that  it  is  not  supported  by  any  evidence,  should  not  be  consid- 
ered. 

What  we  have  said  as  to  the  necessity  of  appellees  proving  the  pay- 
ment by  them  of  the  damages  sustained  by  their  vendees  applies  with 
equal  force  to  their  claim  for  the  amount  of  Langbehn  Bros.'  claim. 
Under  the  contract  sued,  on,  appellees  were  acting  as  the  agents  of  ap- 
pellant in  the  whoje  transaction,  and  their  undisclosed  principal  would 
be  liable  to  Langbehn  Bros,  for  any  damages  sustained  by  them  by 
reason  of  its  failure  to  deliver  the  lumber  for  shipment. 

Such  being  the  relations  of  the  parties  to  each  other,  appellees 
should  not  be  permitted  to  recover  the  amount  of  Langbehn  Bros.' 
claim  without  showing  that  it  had  been  paid  or  satisfied  by  them. 
Jjangbehn  Bros,  not  being  parties  to  this  suit,  they  are  in  no  way 
bound  by  the  judgment  herein,  and,  unless  the  appellees  should  pay 
them  the  amount  recovered  on  account  of  their  claim  for  damages,  they 
could  sue  appellant  and  hold  it  liable  therefor.  Appellant  can  not  be 
forced  to  pay  their  claim  by  a  judgment  which  does  not  protect  it 
against  a  subsequent  liability  for  the  same  amount.  (Otto  Creek  Lum- 
ber Co.  V.  McElwell,  37  111.  App.,  285.) 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  the  cause  remanded,  and  it  has  been  so  ordered. 

Reversed  and  remanded. 
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Brenton  &  McKay  v.  Chas.  B.  Peck,  Receiver,  et  al. 

Decided  April  28,  1905. 

1. — Reoeiver  for  Corporation — Oroundi  of  Appointment — ^Intolvency. 

The  mere  failure  of  a  corporation  to  meet  its  debts  will  not  justify  a  finding 
of  insolvency  when  the  present  ability  to  do  so  is  shown;  nor  will  its  mere 
refusal  to  pay  debts  be  ground  for  the  appointment  of  a  receiver  for  it,  even 
with  its  consent. 

2. — Same — Threatened  Execution  Sale. 

Where  a  town  lot  and  improvement  corporation  owned  property  in  excess 
of  its  debts  and  was  a  going  concern  and  an  executiin  was  levied  on  its  entire 
real  property  to  satisfy  a  judgment  against  it  which  it  had  taken  no  steps 
to  pay,  this  afforded  no  ground  for  the  appointment  of  a  receiver  for  it  at  the 
instance  of  another  creditor  in  order  to  prevent  an  apprehended,  but  not  prob- 
able, sacrifice  of  its  property  at  the  execution  sale,  it  appearing  that  the  pur- 
pose was  to  prevent  the  sale  under  execution  and  that  the  corporation  was 
making  no  sales  of  its  property  because  the  prevailing  prices  were  low  and  it 
was  holding  for  an  expected  advance. 

8. — Same— Lack  of  Cash. 

Under  the  conditions  shown  the  judgment  creditor  could  not,  at  the  suit 
of  another  creditor  without  lien,  be  stayed  from  proceeding  to  execution  merely 
because  the  debtor  corporation  had  not  the  cash  at  command  with  which  to 
meet  its  obligation. 

4. — Same — Trust  Fund  Doctrine— Creditor  Without  Lien — Statute. 

A  receivership  for  a  corporation  can  not  be  properly  granted  at  the  instance 
of  a  general  creditor  until  the  point  of  insolvency  has  been  reached  in  its 
affairs  at  which  the  trust  fund  doctrine  may  be  invoked,  and  then  the  statute 
applies.     Rev.  Stats.,  art.  1486   (3). 

5. — Same — Remand  of  Cause  to  Develop  Paots  as  to  Insolvency. 

Where  the  appointment  by  the  trial  court  of  a  receiver  for  a  corporation 
was  on  appeal  held  unauthorized  because  insolvency  or  imminent  danger  of  in- 
solvency was  not  shown,  but  the  showing  made  as  to  the  conduct  of  the  cor- 
poration's affairs  and  its  failure  to  pay  taxes,  officers'  salaries  and  past  due 
debts,  pointed  to  a  state  of  things  which  the  evidence  did  not  conclusively  ex- 
plain, it  is  held  that  the  cause  should  be  remanded  in  order  that  the  facts  may 
be  more  fully  developed. 

6. — Conclusions  of  Fact — ^Exceptions  Below. 

Where  the  trial  is  without  a  jury  and  the  judgment  is  excepted  to,  and 
the  record  on  appeal  contains  a  statement  of  facts,  the  appellant  can  assail 
the  trial  court's  conclusions  of  fact,  although  no  exception  thereto  was  pre- 
sen'ed.  He  would  in  no  event  be  required  to  except  to  them  where  they  are 
not  filed  until  after  the  case  has  reached  the  Appellate  Court. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Hamblen,  Scott  &  Hamblen,  for  appellants. 

Baker,  Botts,  Parker  &  Garwood,  for  appellees. 

The  briefs  of  counsel  in  this  case  failed  to  reach  the  hands  of  the 
reporter. 
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GILL,  Associate  .Tistke. — ('has.  B.  Peck  filed  this  suit  January 
2,  1905,  alleging  that  he  had  been  appointed  receiver  of  the  La  Porte 
Wharf  and  Channel  Company  by  an  order  of  the  United  States  Circuit 
Court  sitting  at  Houston  on  August  22,  1904.  That  about  December 
20,  1904,  the  Improvement  Company,  a  corporation,  made  and  delivered 
to  him,  as  such  receiver,  its  obligation  for  the  sum  of  $46,386.01,  due 

and  payable days  thereafter,  and  that  the  obligation  is  past  due 

and  unpaid.  That  on  the  19th  day  of  September,  1904,  Brenton  & 
McKay  recovered  judgment  against  the  Improvement  Company  in  thf 
District  Court  of  Harris  County  for  $10,977,  and  caused  an  execution 
to  be  issued  thereon  and  levied  upon  all  of  the  property  of  the  Im- 
provement Company.  That  the  sheriff  had  advertised  the  property  for 
sale,  and  if  such  sale  should  occur  the  property  would  be  sacrificed,  to 
the  great  loss  and  detriment  of  plaintiff.  That  the  Improvement  Com- 
pany is  insolvent,  or  in  imminent  danger  of  insolvency.  He  therefore 
prayed  that  the  sale  be  enjoined;  that  a  receiver  be  appointed  to  take 
charge  of  the  affairs  and  properties  of  the  Improvement  Company,  and 
that,  on  hearing,  plaintiff  have  judgment  for  his  debt,  and  that  the 
property  of  the  company  be  impounded  and  sold  for  the  payment  of  his 
debt. 

The  bill  was  presented  to  the  district  judge  and  a  temporary  re- 
straining order  issued.  The  application  for  the  appointment  of  a  re- 
ceiver was  set  down  for  hearing  in  chambers  for  January  5,  1905. 

Brenton  &  McKay  answered,  excepting  to  the  bill  because  it  showed 
no  equity  which  would  justify  the  relief  prayed  for,  and  that  it  showed 
on  its  face  that  plaintiff's  debt  was  unsecured  and  had  not  been  reduced 
to  judgment.  It  was  also  objected  to  upon  other  grounds.  The  truth 
of  the  allegations  was  controverted.  The  Improvement  Company, 
though  cited,  failed  to  appear  and  resist  the  application. 

On  January  5,  1905,  the  court  overruled  the  exceptions,  and,  after 
hearing  evidence,  appointed  A.  0.  Blackwell  receiver  of  the  La  Porte 
Improvement  Company.  Brenton  &  McKay  have  appealed  from  the 
order.  Plaintiff  withdrew  his  application  for  injunction,  and  the  re- 
straining order  was  dissolved  January  30,  1905. 

The  following  facts  w^ere  disclosed  upon  the  hearing:  The  La  Porte 
Improvement  Company  of  Texas  was  duly  incorporated  under  the  laws 
of  this  State  for  the  purpose  of  "purchasing  land  and  real  property, 
to  snrvey  off,  plat  or  subdivide  the  same  into  town  lots  or  acreage  sub- 
divisions, to  lay  out  and  grade  streets,  alleys  and  thoroughfares  adja- 
cent to  such  property,  and  to  construct  drainage,  sidewalks,  etc.,  to 
make  such  property  desirable  for  residence,  business  or  manufacturing 
purposes ;  to  improve,  sell  and  dispose  of  same,  and  to  do  any  other  nec- 
essary thing  in  aiding  the  purpose  of  platting,  subdividing  and  selling 
such  property .'* 

The  company  of  which  plaintiff  was  receiver,  as  alleged,  was  also 
a  Texas  corporation,  its  purpose  being  to  dredge  a  ship  channel  and 
construct  and  maintain  a  wharf  at  the  present  site  of  the  city  of  La 
Porte,  on  Galveston  Bay.  The  two  corporations  were  fonned  for  the 
purpose  of  cooperating  with  each  other  in  building  up  and  developing 
a  town  and  seaport  at  the  present  site  of  La  Porte.  The  two  corpora- 
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tions  were  formed  by  the  same  individuals,  having  the  same  interests  in 
common  in  building  said  town  and  developing  the  harbor,  and  the  offi- 
cers of  the  two  companies  are  identical. 

In  pursuance  of  the  purpose  for  which  the  two  companies  were 
formed,  the  Channel  Company  began  the  construction  of  its  wharves 
and  docks  at  the  town  of  La  Porte,  and  undertook  the  construction  of 
a  ship  channel  from  what  is  known  as  Galveston  Channel,  in  the  bay, 
to  the  wharves  at  La  Porte.  The  Channel  Company  issued  its  securi- 
ties, defaulted  thereon,  and  the  plaintiff  was  appointed  receiver,  as  al- 
leged. 

The  Improvement  Company,  in  pursuance  of  its  corporate  purposes, 
acquired  various  and  sundry  tracts  of  land  upon  which  the  town  of  La 
Porte  is  now  established,  and  immediately  surrounding  and  adjoining 
such  town.  A  part  of  it  has  been  subdivided  into  about  ten  thousand 
town  lots,  and  there  is  also  about  six  hundred  acres  of  land  in  the  town 
yet  undivided.  Streets  and  alleys  have  been  laid  out  and  some  of  the 
lots  have  been  improved. 

In  December,  1904,  the  La  Porte  Improvement  Company  had  be- 
come indebted  to  the  Channel  Company  and  its  receiver  in  the  sum  sued 

for,  and  on  the day  of  December,  1904,  executed  its  note  for  the 

sum  as  alleged.  The  due  date  thereof  was  as  alleged  in  the  petition. 
It  was  unsecured  by  any  lien,  and  had  not,  at  the  time  the  receiver  was 
appointed,  been  reduced  to  judgment. 

Most  of  the  lands  of  the  Improvement  Company  were  encumbered 
by  vendor's  liens  amounting  to  about  $70,000,  but  the  company,  in  order 
to  make  sales  and  title  when  opportunity  offered,  had  secured  from  the 
vendor  the  privilege  of  releasing  each  lot  upon  payment  of  a  specified 
sum,  the  amount  named  in  the  testimony  against  lots  on  certain  named 
streets  being  $25  per  lot,  the  testimony  showing  that  as  to  these  lots 
the  sum  was  nominal.  Some  of  the  lots  had  been  improved  and  rented 
out.  These  had  been  released  from  the  vendor's  lien  and  were  unin- 
cumbered. Among  these  were  the  lots  on  which  the  offices  of  the  com- 
pany were  situated.  The  value  of  these  unincumbered  lots  is  not 
shown,  nor  is  the  total  value  of  its  property  estimated  by  Blackwell, 
the  manager  and  executive  officer  of  the  company,  except  by  the  general 
statement  of  the  witness  that  it  largely  exceeds  the  Improvment  Com- 
pany's indebtedness. 

The  property  of  the  Improvement  Company  exceeded  in  value  its  in- 
debtedness, and,  though  its  management  had  taken  no  steps  toward  pay- 
ing the  Brenton  &  McKay  judgment,  and  for  about  two  years  had  made 
no  sales,  and  paid  nothing  on  its  indebtedness  for  want  of  cash,  it  was 
still  a  going  concern,  having  offices  at  La  Porte,  an  officer  in  charge  of 
its  affairs,  and  was  actively  conducting  at  said  town  a  hotel  and  bath- 
ing establishment  and  park,  owning  its  furniture  and  equipment.  There 
was  no  proof  that,  if  the  property  was  sold  under  execution,  it  would 
not  bring  enough  to  discharge  all  the  outstanding  indebtedness.  The 
only  witness  who  testified  admitted  that  there  was  no  reason  to  hope 
that  the  property  would  bring  more  at  receiver's  sale  than  at  execution 
sale,  unless  the  receiver  could  induce  someone  to  put  up  more  funds, 
and  hold  the  property  for  a  year  or  more,  until  the  operation  of  the 
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Dock  and  Channel  Company,  or  Bome  other  uncertain  event,  ran  up  the 
value  of  the  property. 

The  reason  why  the  company  was  not  pressing  its  real  estate  upon 
the  market  was  because  it  was  hoped  that  certain  public  improvements 
affecting  that  port,  and  then  in  prospect,  would  largely  enhance  the 
value  of  the  property,  and  the  company  did  not  wish  to  sell  at  pre- 
vailing prices.  Those  who  own  a  controlling  interest  in  each  concern, 
and  direct  the  policies  of  each  corporation,  are  desirous  of  holding  the 
property  of  the  Improvement  Company  until  prices  advance,  or,  at  least, 
until  time  shall  prove  whether  the  expected  will  materialize  from  the 
causes  to  which  they  are  prospectively  ascribed.  Brenton  &  McKay, 
by  virtue  of  the  levy  of  their  execution,  have  now,  upon  all  the  real  es- 
tate of  the  concern,  a  lien,  subject  to  the  vendor's  lien  above  mentioned. 

Pretermitting  the  questions  made  by  the  exceptions,  and  especially, 
whether  one  holding  an  unsecured  claim  can  place  the  property  of  a 
corporation  in  the  hands  of  a  receiver  upon  allegation  and  proof  of 
one  or  more  of  the  statutory  grounds,  we  shall  determine  this  appeal 
upon  the  assignment  assailing  the  sufficiency  of  the  evidence. 

Neither  of  the  grounds  upon  which  the  prayer  is  predicated  is  es- 
tablished. The  testimony  of  Blackwell,  the  general  manager  of  the  Im- 
provement Company,  its  highest  officer  in  the  State,  and  presumably 
familiar  with  its  financial  condition,  discloses  no  such  state  of  affairs 
as  is  alleged.  It  is  true  the  witness  states  that  there  has  been  no  meet- 
ing of  the  directors  in  Texas  in  two  years;  that  two  years'  taxes  are 
due  on  the  property,  and  have  not  been  paid  for  lack  of  cash  funds; 
that  a  floating  indebtedness  of  the  company  amounting  to  about  two 
thousand  dollars  is  outstanding  and  unpaid  for  the  same  reason.  But 
it  is  still  a  going  concern  under  the  active  management  of  witness. 
It  is  operating  the  park,  hotel  and  bathing  pavilion,  collecting  rents  on 
the  improved  property,  and  looking  after  and  preserving  the  whole.  It 
is  still  doing,  in  a  small  way,  all  that  it  ever  did,  but  is  not  selling  any 
property  because  it  does  not  wish  to  do  so  at  prevailing  prices.  It  is 
not  pretended  that  the  unincumbered  property  will  not  be  sufficient 
to  discharge  the  Brenton  &  McKay  judgment,  or  that  the  remainder 
will  not  sell  for  enough  to  satisfy  all  of  the  remaining  outstanding  in- 
debtedness. The  lots  could  not  be  sold  in  bulk  under  the  execution, 
but  must  be  sold  separately.  If  the  lots  are  worth  more  than  the  re- 
lease price  of  each  (and  they  are  so  under  the  testimony  adduced), 
the  ultimate  collection  of  the  receiver  plaintiff's  claim  is  not  even  en- 
dangered. 

The  purpose  to  delay  a  sale  until  things  yet  to  come  may  enhance 
the  Improvement  Company's  holdings  is  practically  admitted,  and  the 
powers  of  a  court  of  equity  are  invoked,  not  upon  a  reasonably  satis- 
factory showing  that  the  plaintiff  will  otherwise  lose  his  debt,  but  in 
order  that  the  defendant  Improvement  Company  may  not  have  its  prop- 
erty subjected  to  the  danger  of  sacrifice  at  public  sale  when  it  prefers 
to  hold  for  higher  prices. 

Under  the  evidence  adduced,  it  is  not  surprising  that  the  defendant 
company  submits  with  such  complacency  to  a  proceeding  which  is  usu- 
allv  termed  harsh  and  drastic,  and  which  is  generally  denied  except 
upon  a  clear  showing  of  necessity.    The  trial  court  seems  to  have  felt 
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constrained,  under  the  provisions  of  the  statute,  to  grant  the  plaintifiTs 
prayer,  because  the  sale  of  all  the  property  under  the  execution  would 
render  the  company  insolvent.  Such  a  result  would,  of  course,  follow, 
if  there  were  no  bidders  at  the  sale,  but  no  such  prospect  threatens,  and 
the  fear  of  a  sacrifice  is  not  shown  to  be  more  than  a  baseless  appre- 
hension. A  company  with  assets  greatly  in  excess  of  its  liabilities,  with 
prospects  of  great  enhancement  in  value,  is  not  likely  to  permit  the  ap- 
prehended sacrifice. 

Corporations  must  pay  their  debts  as  other  debtors,  or  else  suflEer 
execution  as  others  do.  And  to  command  a  diligent  creditor  of  a  sol- 
vent and  going  concern  to  stay  his  hand  until  the  happening  of  some 
hoped-for  contingency  shall  save  the  company  from  loss  would  be  inex- 
cusable. 

Because  no  reason  is  shown  requiring  or  justifying  the  appointment, 
the  order  is  annulled,  the  bill  dismissed,  and  the  property  is  ordered  to 
be  returned  to  the  possession  of  the  company. 

Reversed  and  dismissed. 

ON  MOTION  FOH  REHEARING. 

Counsel  for  appellees  have  filed  a  motion  for  rehearing  which  is,  in 
the  main,  a  dignified  and  ^ble  attack  upon  the  judgment  of  this  court 
and  the  reasons  upon  which  it  is  based.  The  objections  are:  First. — 
That  the  evidence  is  ample  to  sustain  the  finding  of  the  trial  court 
that  the  Improvement  Company  was  either  insolvent  or  in  imminent 
danger  of  insolvency.  Second. — That,  even  if  this  is  not  true,  this  court 
erred  in  rendering  judgment,  because  the  evidence  upon  those  issues  is 
in  no  sense  conclusive. 

In  the  main  opinion  we  rested  the  reversal  entirely  upon  the  view 
we  took  of  the  facts.  We  deem  it  proper,  in  disposing  of  this  motion, 
to  enter  more  minutely  into  the  evidence  offered  as  a  basis  for  the  ap- 
pointment of  a  receiver,  and  this  we  will  do  further  on.  In  reaching 
our  conclusion  we  were  not  unmindful  of  the  tests  of  insolvency  as  laid 
down  in  the  books.  We  had  in  mind  the  rule  that  a  mere  excess  of 
assets  over  liabilities  would  not  justify  the  holding  that  a  concern  was 
solvent  if  it,  in  fact,  had  outstanding  liabilities  which  it  was  unable  to 
meet  in  the  usual  course  of  its  business.  (Munson  v.  Ellis,  58  Mich., 
331 ;  Bell  v.  Ellis,  33  Cal.,  620.)  Nor  had  we  overlooked  the  rule,  on  the 
other  hand,  that,  even  if  it  should  be  made  to  appear  that  a  concem^s 
assets  were  less  in  value  than  its  liabilities,  if  its  business  should  be 
suddenly  interrupted  and  its  assets  placed  on  the  market,  yet,  if  it  was 
a  going  concern,  carrying  out  its  corporate  purposes  and  meeting  its 
liabilities  as  they  fell  due,  a  finding  of  insolvency  would  not  be  justi- 
fied. (Bell  V.  Ellis,  supra,  and  authorities  cited.)  We  understood  that 
neither  the  one  nor  the  other  is  the  exclusive  test. 

Wlien  a  person  is  unable  to  pay  his  debts  he  is  insolvent  (Cunning- 
ham V.  Norton,  125  U.  S.,  77;  Munson  v.  Ellis,  supra.)  As  said  in 
Brown  v.  Harbeck  (9  N.  Y.,  594),  "a  corporation,  like  an  individual, 
is  said  to  be  insolvent  when  it  is  not  able  to  pay  its  debts.  Insolvency 
means  a  general  inability  to  answer  in  the  course  of  business  the  debts 
existing  and  capable  of  being  enforced."     In  all  the  cases  which  we 
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have  had  occasion  to  examine  a  finding  of  insolyency  on  inability  to 
meet  obligations  has  been  upheld,  but  in  none  has  it  been  declared  that 
a  mere  failure  to  meet  them  has  justified  the  finding  where  the  present 
ability  to  do  so  was  shown. 

In  this  view  of  the  law,  which  is  appellee's  view,  and  about  which 
no  question  is  made,  we  will  further  examine  the  facts.  We  found  that 
the  assets  of  the  Improvement  Company  exceeded  its  liabilities.  This 
finding  is  vigorously  assailed  as  utterly  without  support  in  the  evi- 
dence. Yet  the  appellees  alleged  it,  and  the  sole  witness  adduced  so 
testified.  It  may  not  be  fair  to  say  that  either  the  allegation  or  the 
statement  of  the  witness  is  unqualified.  The  modifying  allegation  is 
as  follows:  "Plaintiff  alleges,  upon  information  and  belief,  that  the 
property  levied  on  by  the  sheriff  ...  is  worth  approximately  $50,000 
or  more,  and  that,  if  the  property  is  permitted  to  be  sold  for  the  pay- 
ment of  the  debt  of  Brenton  &  McKay,  it  will  be  ruthlessly  sacrificed, 
to  the  great  loss  and  detriment  of  the  plaintiff  and  other  creditors  of 
the  Improvement  Company.*' 

The  only  witness  who  testified  was  A.  0.  Blackwell.  He  had  been 
connected  with  the  two  companies  frotn  their  inception.  He  had  been 
the  manager  of  each  company  at  the  same  time,  and  at  the  date  of  these 
proceedings,  and  for  a  long  time  previous,  had  been  the  general  man- 
ager and  chief  executive  officer  of  the  Improvement  Company. 

He  stated,  in  substance,  that  the  liabilities  of  the  company  were  about 
as  stated  in  the  main  opinion,  and  that  all  the  indebtedness  was  past 
due.  He  stated  that  the  assets  were  more  than  sufficient  to  pay  the 
debts.  There  is  not  an  intimation  that  the  holders  of  the  vendor's-lien 
notes  were  doubtful  of  their  security,  or  had  taken  any  steps  to  press 
their  debts.  More  than  a  dozen  of  the  city  lots  had  been  released  from 
this  lien.  They  were  improved  and  unincumbered  save  for  the  Brenton 
&  McKay  execution.  The  value  of  this  released  property  is  not  even 
intimated;  nor  does  the  witness  estimate  the  value  of  the  ten  thousand 
city  lots  and  600  acres  of  acreage  property.  He  is  silent  as  to  what 
proportion  of  the  purchase  money  was  paid  in  cash  and  as  to  whether 
the  property  has  increased  or  diminished  in  value  since  the  company's 
purchase. 

He  does  not  pretend  to  have  tried  to  sell  a  foot  of  the  property  with- 
in the  twelve  months  preceding  the  application  for  receivership,  and 
states  the  company  was  unwilling  to  sell  at  prevailing  prices,  but  was 
open  for  business,  and  would  sell  now  at  a  suitable  price.  That  the 
company  was  thus  left  without  cash  is  undisputed,  and  that,  therefore, 
its  current  expenses  and  other  debts  were  neither  paid  nor  reduced  is, 
of  course,  true.  The  value  of  the  property,  treated  as  acreage  property, 
is  not  given,  though  the  total  of  the  company's  holding  is  shown  to  be 
about  1,700  acres,  1,100  of  which  has  been  subdivided  into  city  lots 
and  some  of  it  improved. 

It  is  true,  the  witness  stated  there  was  small  demand  for  the  lots  at 
retail,  and  that  it  would  take  time  and  effort  to  sell  them  to  advantage 
in  that  way.  He  admitted  that,  at  forced  sale,  the  sheriff  could  procure 
as  good  a  price  as  the  receiver.  He  also  stated  that  the  only  hope  of 
selling  the  property  for  a  fair  price  was  for  the  receiver  or  someone  to 
find  some  means  of  inducing  purchasers  to  believe  in  the  prospects  of 
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La  Porte  as  a  city,  and  that  this  would  take  considerable  time.  He 
also  stated  that  the  property  would  bring  a  better  price  in  bulk  than  at 
retail. 

We  are  of  opinion  that  the  witness's  testimony,  as  a  whole,  shows  not 
that  the  company  could  not  have  sold  a  part  of  its  property  and  paid 
its  current  indebtedness,  but  that  its  officials  chose  to  make  no  effort 
to  sell  at  prevailing  prices.  As  to  whether  the  company  could  sell  and 
pay  the  evidence  is  silent.  There  is  an  utter  absence  of  evidence  that 
the  officials  of  the  Improvement  Company  could  not  sell  enough  of 
their  real  estate  to  discharge  the  Brenton  &  McKay  judgment.  The 
record  contains  no  more  than  fin  intimation  to  that  effect.  It  merely 
shows  that  fhey  did  not,  and  that  they  did  not  try.  It  is  true,  the 
witness  states  that,  if  all  their  property  is  sold  under  .the  execution, 
there  will  be  nothing  left  for  the  company  to  do  business  on,  and  that, 
therefore,  the  company  will  be  insolvent.  Therefore,  it  is  in  imminent 
danger  of  insolvency. 

We  stated  in  the  main  opinion  that  this  was  not  shown,  and  that 
the  charge  that  the  property  would  be  sacrificed,  and  plaintiff's  debt 
left  unpaid,  was  not  shown  to  be  other  than  a  baseless  apprehension. 
This  expression  is  especially  complained  of.  We  do  not  mean  to  say  the 
apprehension  is  not  very  real.  What  we  still  think  is  that  the  plaintiff, 
with  the  manager  of  the  company  on  the  stand,  his  honesty  unques- 
tioned, his  willingness  to  state  the  truth  apparent  and  his  knowledge 
of  the  actual  situation  equally  so,  has  failed  to  elicit  from  him  in  any 
affirmative  form  any  fact  which  sustains  their  allegations. 

Appellees'  counsel  claim  the  witness  states  that  imless  a  change  in 
local  conditions  is  in  some  way  brought  about  the  property  will  be 
valuable  only  for  grazing  or  farming  lands,  and  intimates  that  though 
the  record  is  silent  as  to  their  value  as  such  the  court  should  judi- 
cially know  that  their  value  is  insignificant.  We  reply  the  members 
of  this  court  have  no  information  on  the  subject,  and  it  is  a  subject 
that  comes  rather  within  the  province  of  the  expert  witness  than  of 
judicial  knowledge. 

But  the  further  contention  is  that  the  company  had  suspended  bus- 
iness and  was  no  longer  a  going  concern.  We  do  not  think  this  propo- 
sition can  be  upheld  on  any  phase  of  the  evidence.  The  corporation 
was  a  land  company,  its  substantial  power  and  purposes  being  to  buy, 
handle,  hold  and  sell  real  estate  with  the  incidental  power  to  do  any 
lawful  thing  appropriate  to  the  furtherance  of  those  ends.  For  a 
long  time  prior  to  this  application  the  company  was  a  large  holder 
of  real  estate.  It  had  bought  it,  and  in  so  doing  it  had  exercised 
one  phase  of  its  corporate  power.  It  subdivided  it  into  lots,  constructed 
streets,  alleys  and  sidewalks  and  improved  a  part  of  it  by  the  construc- 
tion of  buildings,  in  this  way  exercising  another.  It  decided  to  refuse 
to  sell  at  prevailing  prices,  to  preserve  what  it  had,  collect  its  rents 
and  hold  till  a  later  time.  Thus  it  exercised  its  right  to  hold  and 
handle.  If  solvent,  could  any  one  deny  its  right  to  refuse  to  sell  at 
unsatisfactory  prices?  It  also  had  the  right  of  any  other  debtor  of 
adopting  the  policy  of  holding  until  forced  by  its  creditors  to  sell. 

A  mere  refusal  to  pay  debts  will  not  authorize  a  receivership.  If, 
then,  a  creditor  of  a  solvent  concern  (which  has  purposely  refused  to 
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sell  its  property  at  prevailing  prices  and  thus  meet  its  obligations) 
chooses  to  proceed  by  judgment  and  execution,  certainly  he  ought  not 
to  be  stayed  at  the  suit  of  another  creditor  merely  because  the  defend- 
ant concern  has  not  the  cash  to  meet  its  obligations.  If  such  were  the 
case,  a  real  estate  corporation,  with  holdings  worth  millions,  with  debts 
paltry  in  amount  as  compared  to  its  holdings,  could  be  placed  in  the 
hands  of  a-  receiver  and  the  process  of  creditors  arrested  merely  because 
the  company  had  put  all  its  cash  into  real  estate  and  chose  to  refuse  to 
sell  any  at  prevailing  prices.  We  feel  sure  appellees  would  not  carry 
their  contention  to  such  a  length.  This  is  the  view  we  took  of  the  case 
as  made  by  the  testimony  of  Blackwell. 

Even  under  the  Texas  statute  authorizing  the  appointment  of  a  re- 
ceiver for  a  corporation  when  insolvent,  or  in  imminent  danger  of  in- 
solvency (Rev.  Stats.,  art.  1465),  the  applicant  must  place  himself,  un- 
der the  general  rules  of  equity,  in  an  attitude  to  ask  the  relief.  (In- 
vestment Company  v.  Crawford,  45  S.  W.  Rep.,  740.)  A  receivership 
can  never  be  properly  granted  at  the  instance  of  a  general  creditor  of  a 
corporation  until  the  point  has  been  reached  in  its  affairs  at  which  the 
trust  fund  doctrine  may  be  invoked  by  the  creditors,  and  when  that 
point  is  reached  the  statute  applies. 

We  understand  the  law  to  be  that,  in  all  cases  in  which  a  receiver  of 
property  is  applied  for,  the  showing  must  be  made  either  that  the  ap- 
plicant has  an  actual  interest  in  the  property  or  a  lien  thereon,  or  else 
the  property  constitutes  a  fund  out  of  which  he  is  entitled  to  the  sat- 
isfaction of  his  claim.  (Beach  on  Rec.,  sec.  7.)  This  justifies  the 
distinction  whereby  a  general  creditor  under  our  statute  may  success- 
fully apply  for  a  receiver  of  the  property  of  an  insolvent  corporation, 
whereas  none  but  a  lien  creditor  would  be  entitled  to  the  relief  as  against 
a  partnership  or  natural  person.  (New  Brittingham  Co.  v.  Blevins,  12 
Texas  Civ.  App.,  410;  Cahn  v.  Johnson,  id.,  308;  Carter  v.  Hightower, 
79  Texas,  137;  Railway  Co.  v.  Davis,  30  S.  W.  Rep.,  693.) 

The  distinction  is  referable  to  the  trust  fund  doctrine,  which  means 
that,  whenever  a  corporation  voluntarily  ceases  business,  or  is  other- 
wise practically  dissolved,  either  by  actual  insolvency  or  its  imminent 
pendency,  its  property  becomes  at  once  a  trust  fund  in  the  hands  of  its 
officers  for  the  benefit  of  creditors  of  everv  character,  as  well  as  the 
stockholders  of  the  defunct  concern.  (Hardware  Co.  v.  Manufacturing 
Co.,  SS  Texas,  156.)  Thus,  when  that  point  is  reached  in  the  affairs  of 
a  private  corporation,  the  general  creditor  may  maintain  his  bill  for  a 
receiver  upon  an  otherwise  proper  showing,  he  being  able  to  satisfy  the 
general  requirement  that  he  has  an  actual  interest  in  the  fund.  It  is 
also  true  that,  when  that  point  is  reached — that  is  to  say,  when  a  corpo- 
ration has  become  technically  insolvent — no  creditor  can,  by  legal  proc- 
ess or  contract,  secure  an  advantage  over  any  other  creditor  which  he 
did  not  theretofore  have.  (Hardware  Co.  v.  Manufacturing  Co.,  su- 
pra.) Whether  the  point  of  insolvency  is  left  open  to  be  ascertained  as 
any  other  fact,  or  whether  it  is  arbitrarily  fixed  by  the  date  of  the  pro- 
ceedings brought  for  the  purpose,  is  perhaps  an  open  question. 

In  line  with  this  principle,  it  is  held  in  this  State  that  a  corporation 
can  not  make  a  valid  preferential  deed  of  assignment,  the  act  itself  be- 
ing one  of  insolvency.     (Lyons  Hardware  Co.  v.  Stove  Co.,  86  Texas^ 
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163.)  These  principles  are  mentioned  in  this  connection  to  show  the 
extent  to  which  the  proof  must  go  in  order  to  justify  the  relief  here 
asked. 

Can  it  be  justly  said,  in  the  light  of  the  facts,  that  such  a  point  is 
shown  to  have  been  reached  in  the  history  of  this  concern?  We  think 
not.  It  follows,  therefore,  that  the  judgment  ought  not  to  be  affirmed. 
We  have  overruled  the  assignment  involving  the  proposition  that,  in 
this  State,  only  a  lien  creditor  is  entitled  to  a  receivership  as  against  a 
corporation.  The  reason  advanced  in  support  of  the  proposition  is  that 
the  general  creditor  has  no  interest  in  the  property  itself,  and  the  gen- 
eral principles  governing  the  proceedings  require  the  presence  in  the 
applicant  of  such  an  interest.  The  answer  is,  as  above  indicated,  that 
when  a  receivership  of  a  corporation  is  applied  for  by  a  creditor,  on  the 
ground  of  insolvency  or  imminent  danger  thereof,  he  alleges  a  situation 
which  gives  him  an  interest  in  the  fund  itself.  The  cases  cited  by  ap- 
pellants do  not  sustain  their  proposition. 

The  case  of  New  Birmingham  Iron  Co.  v.  Blevins  (12  Texas  Civ. 
App.,  410)  does  not  sustain  him,  because,  at  page  420,  the  court  dis- 
tinctly declares  that  the  case  made  does  not  fall  within  either  of  the 
first  four  cases  enumerated  in  the  statute,  which  include  the  case  of 
insolvency.  That  case  was  decided  under  the  general  principles  of 
equity  and  the  prayer  denied.  In  all  the  other  cases  cited  the  suit  was 
either  against  individuals  or  partnerships,  or  else  were  applications  by 
stockholders.  On  the  other  hand,  the  cases  of  Railway  v.  Davis  (30  S. 
W.  Sep.,  693)  and  Lyons  Hardware  Co.  v.  Perry  Stove  Co.  (86  Texas, 
L43)   support  our  conclusion. 

We  have  concluded,  however,  that  our  order  dismissing  the  bill 
should  be  set  aside.  The  showing  made  as  to  the  conduct  of  the  com- 
pany's affairs  in  the  year  preceding  the  application,  its  failure  to  pay 
its  taxes,  its  officers'  salaries,  and  other  past  due  debts,  point  to  a  state 
of  aflfairs  which  the  evidence  does  not  conclusively  explain.  The  facts 
are  not  fully  developed.  We  therefore  change  our  former  order,  and 
remand  the  cause  for  another  hearing,  at  which,  if  the  alleged  condi- 
tions actually  exist,  it  can  be  made  clearly  and  distinctly  to  appear  as 
the  law  requires.     (Beach  on  Rec,  sec.  47.) 

We  desire  to  correct  an  erroneous  impression  under  which  appel- 
lant's counsel  seem  to  labor  as  to  the  meaning  of  certain  portions  of 
the  main  opinion.  We  stated  that  a  purpose  to  delay  the  sale  in  the 
hope  of  better  values  was  practically  admitted.  We  adhere  to  the  state- 
ment. It  was  admitted  by  counsel  on  oral  argument,  and  shown  by  the 
testimony  of  the  witness.  But  it  does  not  follow  that  the  purpose  was 
reprehensible.  If  their  theory  is  correct,  that  the  concern  is  in  a  condi- 
tion of  impending  insolvency,  and  a  forced  sale  would  sacrifice  the  prop- 
erty, and,  incidentally,  the  rights  of  creditors,  the  purpose  to  secure  a 
reasonable  delay  is  laudable,  and  the  court  would  decree  it.  B]ut,  unless 
those  conditions  exist  in  fact,  and  not  in  mere  apprehension,  the  delay 
would  not  be  justified.  The  latter  part  of  the  paragraph  of  the  main 
opinion  in  which  the  expression  occurs  is  not  justified  by  .the  facts,  nor 
was  it  the  purpose  of  the  court  to  impugn  the  motive  of  the  receiver 
plaintiff.  It  is  true,  however,  that  to  grant  the  relief  in  the  absence  of 
^  showing  of  necessity  in  behalf  of  plaintiflF,  would  enable  the  Improve- 
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ment  Company  to  escape  the  prompt  enforcement  of  the  execution  and 
secure  through  the  plaintiff  what  it  could  not  have  secured  for  itself. 
In  this  view  of  the  case  we  repeat  we  are  not  surprised  that  the  defend- 
ant company  did  not  resist  the  application. 

Appellees  also  object  to  our  statement  that  the  Improvement  Com- 
pany was  holding  for  better  prices  and  improved  conditions  from  the 
prospective  work  of  the  Channel  Company.  We  based  our  statement 
upon  the  statement  of  the  witness  that  negotiations  were  pending,  look- 
ing to  the  reorganization  of  that  concern  by  parties  heavily  interested 
in  both. 

We  stated  in  the  outset  that  counsel  for  appellees  had  filed  a  motion 
for  rehearing  distinguished  in  the  main  for  dignity  and  ability.  We 
used  the  qualifying  phrase  "in  the  main/^  because  our  comment  is  not 
applicable  to  the  entire  document.  At  page  46  counsel  have  seen  fit  to 
indulge  in  a  general  indictment  of  the  State,  its  people,  its  public  oflB- 
cials  and  its  juries,  for  their  alleged  hostility  to  corporations  and  for- 
eign capital.  It  purports  to  be  part  of  a  reply  to  a  part  of  appellant's 
brief,  but,  however  mistaken  may  have  been  either  the  premises  or  con- 
clusions of  appellant,  they  contained  nothing  to  justify  the  language 
used.  It  is  without  basis  in  the  record  and  without  excuse  in  the  his- 
tory of  the  case. 

The  cause  has  not  come  within  the  province  of  any  other  oflBcials  of 
the  State  except  the  members  of  this  court,  and  counsel  seem  to  have 
been  careful,  by  inference  at  least,  not  to  include  us  in  the  sweeping 
charge.  We  were  first  inclined  to  let  the  matter  pass  unnoticed,  but  we 
are  unwilling  to  allow  it  to  go  into  the  records  of  this  court  unrebuked. 
We  pass  it  with  this  expression  of  our  disapproval.  However  clearly 
it  may  express  the  sentiment  of  counsel,  the  language  had  no  proper 
place  in  the  argument. 

For  the  reasons  given  the  motion  is  granted  to  the  extent  indicated, 
and  the  cause  remanded  to  the  trial  court. 

In  connection  with  the  motion  for  rehearing,  counsel  for  appellees 
prayed  for  certiorari  to  bring  to  this  court  the  trial  court's  conclusions 
of  fact  and  law.  The  only  reason  offered  for  incorporating  the  con- 
clusions in  the  record  is  that  they  contain  a  specific  finding  of  insol- 
vency, and  that,  because  appellant  did  not  except  to  them  in  the  trial 
court,  they  can  not  question  it  here.  The  judgment  having  been  ex- 
cepted to,  and  the  recojd  containing  a  statement  of  facts,  appellant 
could  assail  them  though  no  other  exception  had  been  preserved.  (Wil- 
kins  V.  Bums,  26  S.  W.  Bep.,  431;  Voight  v.  Mackle,  71  Texas,  80; 
Smith  V.  Abadie,  29  Texas  Civ.  App.,  60,  67  S.  W.  Rep.,  1077  (in  which 
the  exact  point  is  decided) ;  Thompson  v.  State,  23  Texas  Civ.  App., 
373.)  But  the  application  also  shows  that  the  conclusions  were  not 
filed  until  after  the  appeal  had  reached  this  court.  So  in  no  event 
could  appellants  be  required  to  except  to  them  when  they  had  not  be- 
come a  part  of  the  record.  In  disposing  of  the  appeal  w^e  have  treated 
the  judgment  as  embodying  a  finding  of  insolvency.  It  is  therefore  ap- 
parent that  no  reason  exists  for  the  certiorari.  The  motion,  therefore, 
is  overruled. 

Moiion  granted  and  cause  remanded.   Overruled  as  to  certiorari. 
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C.  H.  Beauchamp,  Jr.,  v.  E.  M.  Chester  et  al. 

Decided  April  28,  1905. 

1. — ^Notei — ^Aotion  Against  Indoner — ^Pleading. 

In  an  action  against  one  sued  as  an  indorser  of  a  note  the  petition  is  bad 
on  general  demurrer  where  it  shows  that  the  time  has  passed  when  his  liability 
can  be  fixed  either  by  suit  or  protest,  and  fails  to  allege  any  waiver  of  the 
formalities  necessary  to  fix  such  liability. 

2. — Same— Venue — Codefendant. 

Where  the  suit  was  brought  in  the  county  of  the  indorser's  residence,  and 
the  petition  showed  no  liability  on  his  part  because  of  want  of  protest  or  of 
suit  in  time,  a  judgment  against  the  maker  of  the  note,  residing  elsewhere, 
could  not  be  sustained  over  bis  plea  of  privilege  to  be  sued  in  the  county  of 
his  residence. 

Appeal  from  the  District  Court  of  Jeflferson.  Tried  below  before 
Hon.  A.  T.  Watts. 

L.  A,  Carlton  and  E.  E.  Townes,  for  appellant. — 1.  The  court  erred 
in  holding  that  W.  A.  Myrick,  the  endorser,  was  a  party  defendant  to 
this  suit  under  the  pleadings  filed  and  relied  upon  by  plaintiff  for  the 
reason  that  said  pleadings  show  upon  their  face  no  cause  of  action 
against  said  Myrick.  Jones  v.  Austin,  26  S.  W.  Rep.,  144;  Poole  v. 
Pickett,  8  Texas,  122;  Henderson  v.  Kissam,  8  Texas,  55;  Chamberlain 
V.  Fox,  54  S..W.  Bep.,  297;  Mahan  v.  Cotton,  35  S.  W.  Eep.,  869;  Cohn 
V.  Munson,  59  Texas,  236;  Texas  &,P.  Bv.  Co.  v.  Magnum,  68  Texas, 
342,  4  S.  W.  Bep.,  617;  Barker  v.  Foster,''3  W.  &  W.,  p.  371;  Bailwav 
Co.  V.  Bermea,  etc.,  Co.,  54  S.  W.  Bep.,  325 ;  Sealey  v.  Whitfield,  46  S. 
W.  Bep.,  865;  Freeman  v.  Keuchler,  45  Texas,  592;  Edwards  v.  Bu- 
chanan, 36  S.  W.  Bep.,  1027;  Boan  v.  Bayman,  15  Texas,  87;  Hilliard 
Bros.  V.  Wilson,  76  Texas,  184;  Weeks  v.  Sunset  Brick  &  Tile  Co.,  56 
S.  W.  Bep.,  246. 

2.  The  joinder  of  a  defendant,  against  whom  no  cause  of  action  is 
shown,  does  not  confer  jurisdiction  as  to  other  defendants  who  are  sued 
out  of  the  county  of  their  residence ;  i.  e.,  such  defendant  must  be  either 
a  necessary  or  proper  party  defendant.  Groos  v.  Brewster,  55  S.  W. 
Bep.,  591 ;  Weeks  v.  S.  Brick  &  Tile  Co.,  56  S.  W.  Bep.,  246 ;  Girand  v. 
Barnard,  47  S.  W.  Bep.,  482;  Chaison  v.  Beauchamp,  34  S.  W.  Bep., 
304 ;  Holloway  v.  Blum,  60  Texas,  625 ;  Texas  &  P.  By.  Co.  v.  Gagnum, 
68  Texas,  342;  Christie  v.  Gunter,  26  Texas,  700;  London  v.  Miller, 
47  S.  W.  Bep.,  735 ;  Gamer  v.  Thompson,  79  S.  W.  Bep.,  1083. 

Chester,  Crawford  dc  Chester,  for  appellee. — ^The  statute  permitting 
the  holder  of  a  promissory  note  to  fix  the  liability  of  an  endorser 
thereon  by  protest,  or  by  bringing  suit  at  the  first  term  of  the  District 
Court  after  the  maturity  of  the  note,  is  a  mere  personal  privilege,  and 
was  not  intended  for  the  benefit  of  the  maker,  and  can  only  be  taken 
advantage  of  by  the  endorser,  and  if  the  endorser,  with  full  knowledge 
of  all  the  facts,  declines  to  take  advantage  of  it,  he  waives  the  right  to 
do  so.  Bev.  Stats.,  art.  304;  First  National  Bank  v.  Bonner,  27  S.  W. 
Bep.,  698 ;  Elliott  v.  Wiggins,  16  Texas,  596, 
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GILL,  Associate  Justice. — ^This  suit  was  brought  by  E.  M.  Ches- 
ter against  C.  H.  Beauchamp,  Jr.,  as  maker,  and  \V.  A.  Myrick,  as  en- 
dorser, of  a  certain  promissory  note  for  $3,000,  and  recovery  was  sought 
against  both  fox  the  principal  and  six  percent  interest.  The  defendant, 
Beauchamp,  interposed  his  plea  of  privilege  to  be  sued  in  the  county  of 
Dallas,  where  he  resided.  The  court,  upon  hearing,  overruled  the  plea, 
tried  the  case  on  its  merits,  and  rendered  judgment  as  prayed  for 
against  the  maker  and  endorser.  Beauchamp  has  appealed,  and  assails 
as  error  the  action  of  the  court  in  refusing  to  sustain  the  plea. 

The  note  sued  on  was  executed  by  Beauchamp  as  alleged,  was  payable 
to  Myrick  in  Dallas  County,  where  Beauchamp  lived  at  the  date  of  its 
execution,  at  the  time  of  bringing  the  suit,  and  where  he  yet  resides. 
Myrick  was  a  resident  of  Jefferson  County.  The  petition  discloses  the 
capacity  in  which  each  of  the  defendants  is  sued,  and  it  is  apparent 
from  its  face  that,  at  the  time  it  was  filed,  the  time  had  passed  when 
his  liability  as  endorser  could  be  fixed  either  by  suit  or  protest.  There 
was  no  waiver  of  these  formalities,  and  Myrick  filed  a  general  demurrer 
and  denial  in  the  cause. 

According  to  Myrick's  testimony,  he  was  interested  in  the  corporation 
of  Myrick  Bros.,  and  was  secretary  and  treasurer  of  the  concern.  After 
the  execution  of  the  note  by  Beauchamp  he  endorsed  it  in  blank  and 
turned  it  over  to  the  corporation,  and  it  was  credited  upon  an  account 
which  the  corporation  held  against  Myrick.  That  he  thereafter  placed 
it  in  the  hands  of  plaintiff,  who  was  a  member  of  the  law  firm  of  Ches- 
ter, Crawford  &  Chester,  with  instructions  to  retain  one-third  for  their 
services,  etc.,  and  turn  the  remainder  over  to  Myrick  Bros.  He  ad- 
mitted he  had  filed  the  general  denial,  but  did  not  say  whether  he  would 
interpose  an  effective  defense  or  not.  That  Beauchamp  was  solvent, 
and  he  wanted  the  corporation  to  get  its  judgment  against  the  maker. 
It  is  not  pretended  that  he  has  waived  the  fixing  of  liability  in  any 
other  way  except  by  failing  to  interpose  the  specific  plea  that  his  liability 
has  not  been  fixed  as  required  by  law.    He  has  not  appealed. 

It  is  clear  that,  as  against  Myrick,  the  petition  was  bad  on  general 
demurrer.  In  the  light  of  the  facts,  and  of  My  rick's  action  in  filing  a 
general  denial,  it  is  also  clear  the  plaintiff  could  not  have  truthfully  in- 
serted allegations  which  would  have  disclosed  liability  against  him.  It 
is  true  it  is  a  defense  that  can  be  waived.  This  was  held  in  Bank  of 
Hastinga  v.  Bonner  (27  S.  W.  Rep.,  698),  but  the  waiver  must  be  al- 
leged and  shown.  The  petition  would  not  have  sustained  a  judgment 
by  default,  and  it  follows  that,  if  the  judgment  against  Myrick  was 
complained  of  here,  it  would  have  to  be  reversed.  (Elliott  v.  Wiggin, 
16  Texas,  596;  Fisher  v.  Phelps,  21  Texas,  555;  Smith  v.  Richardson, 
92  Texas,  448.) 

Where  there  are  two  defendants  living  in  different  counties  the  suit 
may  be  maintained  in  the  county  of  the  residence  of  either,  but  it  is 
certainly  true  that  one  can  not  be  sued  out  of  the  county  of  his  residence 
upon  a  petition  which  discloses  no  liability  against  his  codefendant. 

Had  there  been  a  waiver  alleged  and  proved,  the  rule  might  be  dif- 
ferent, but  the  facts  show  otherwise,  and  we  perceive  no  reason  why 
we  should  remand  this  cause  in  order  to  permit  Myrick  to  waive  the 
right,  in  order  that  the  corporation  of  which  he  is  a  member  may  be 
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able,  through  Chester,  to  maintain  the  suit  against  Beauehamp  in  a 
county  other  than  that  of  his  residence.  If,  indeed,  such  a  waiver  on 
the  part  of  Myrick,  at  this  late  day,  would  avoid  Beauchamp's  plea  of 
privilege,  which  may  well  be  doubted,  if  now  made,  it  would,  in  the 
light  of  the  other  facts  in  evidence,  conclusively  stamp  the  act  as  coUu- 
sively  done  to  sustain  the  jurisdiction  of  the  court. 

The  judgment  as  to  Beauehamp  is  reversed,  and  the  cause  dismissed. 

Reversed  and  dismissed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  R.  H. 

Allen  et  al. 

Decided  April  29,  lOOS. 

1. — Carrier! — Oonneetinsr  Linei — ^Yenue — Pleading. 

Where  an  action  for  damages  to  live  stock  in  transportation  was  brought 
against  several  railroads,  connecting  lines,  in  a  county  where  one  of  them  was 
operated,  it  was  not  necessary,  in  order  to  authorize  the  joinder  of  the  others 
under  the  Act  of  May  20,  1890,  that  the  petition  should  have  alleged  a  partner- 
ship, a  joint  contract,  or  the  damages  resulting  from  the  negligence  of  each 
separate  carrier,  but  only  that  the  transportation  was  over  each  of  the  lines, 
and  that  they  were  the  agents  of  and  for  each  other. 

2. — Same — ^Requirement  of  Hotice— Limitation  of  Liability. 

A  provision  in  a  contract  of  shipment  of  horses  requiring  the  shipper,  aa 
a  condition  precedent  to  his  right  to  recover  damages  for  injury  to  his  stock, 
to  give  notice  in  writing  of  his  claim  for  the  damages  before  removing  them 
from  the  cars,  is  a  limitation  of  the  common  law  liability  of  the  carrier,  and 
by  virtue  of  the  statute  is  not  enforceable.    Rev.  Stats.,  art.  320. 

3. — Same— Special  Damages — ^Notice. 

Where  it  was  not  shown  that  the  defendant  carrier  was  notified  that  plain- 
tiff, the  shipper,  intended  to  use  the  horses  transported  for  the  purpose  of  put- 
ting in  a  crop,  he  could  not  recover  damages  resulting  from  his  failure  to  put 
in  as  much  of  a  crop  as  he  otherwise  would  have  put  in,  nor  for  the  value 
of  extra  time  and  trouble  in  moving  the  crippled  horses  from  the  point  of  des- 
tination to  the  place  where  he  was  putting  in  the  crop. 

4. — Same— Keasxure  of  Damagei. 

The  correct  measure  of  the  damages  to  the  horses  in  transportation  was 
the  difference  between  their  market  value  in  the  condition  in  which  they  would 
have  arrived  at  their  destination  but  for  the  negligence  shown  and  their 
market  value  in  the  condition  in  which  they  did  arrive  there. 

9. — Same — ^Karket  Value— Opinion. 

An  estimate  by  a  witness  as  to  the  difference  in  the  market  value  of  the 
horses  at  the  place  of  destination,  based  on  his  knowledge  of  the  market  value 
at  another  place,  was  not  admissible  in  evidence. 

S. — Same— Damages — ^Enhancement  of  Injury — ^Expense  of  Preventing. 

The  horses  having  been  delivered  by  the  carrier  to  plaintiff  at  their  desti- 
nation in  an  injured  condition,  it  was  his  duty  to  exercise  reasonable  care  and 
prudence  to  avoid  further  loss  or  enhancement  of  damages,  and  hence  he  should 
recover  the  value  of  the  time  and  medicine  devoted  to  that  purpose,  should 
the  jury  believe  that  he  acted  in  the  matter  as  a  man  of  reasonable  prudence. 

Appeal  from  the  County  Court  of  Deaf  Smith.    Tried  below  before 
Hon.  W.  B.  Boyd. 
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T.  8.  Miller,  Spoonts  &  Thompson  and  Marshall  Spoonts,  for  appel- 
lant.— 1.  In  order  for  the  County  Court  of  Deaf  Smith  County  to  have 
acquired  jurisdiction  over  the  person  of  the  Missouri,  Kansas  &  Texas 
Bailway  Company  of  Texas^  it  was  incumbent  upon  plaintiff,  and  neces- 
sary, to  plead  that  the  carriers  or  parties  hereto  were  acting  under  a 
joint  contract;  that  the  wrongs  complained  of  were  such  as  had  been 
jointly  committed  by  defendants,  or  that  he  was  unable  to  ascertain 
where  the  injury  was  committed,  or  by  whom.  No  such  allegations 
having  appeared  in  his  pleadings,  it  was  error  in  the  trial  court  to  re- 
fuse to  sustain  the  exception  raising  the  question  that  the  County  Court 
of  Deaf  Smith  County  had  no  jurisdiction  over  the  Missouri,  Kansas 
&  Texas  Bailway  Company  of  Texas  under  the  pleadings.  Texas  &  P. 
By.  Co.  V.  Lynch,  75  S.  W.  Bep.,  486. 

2.  Where  special  damages  are  sought  to  be  recovered,  it  is  necessary 
for  the  plaintiff  to  allege,  in  his  petition,  notice  to  the  company  that 
such  damages  would  be  probably  sustained,  and  a  failure  to  do  this  ren- 
ders such  special  damages  subject  to  be  stricken  out  on  exception,  and  it 
is  error  in  the  trial  court  to  refuse  to  do  so.  Bailway  v.  Avery,  33  S. 
W.  Bep.,  706 ;  Bailway  v.  Belcher,  89  Texas,  429 ;  Bailway  v.  Wright, 
49  S.  W.  Bep.,  147 ;  Bailway  v.  Klepper,  24  S.  W.  Bep.,  567 ;  Bailway  v. 
Scharbauer,  52  S.  W.  Bep.,  590. 

3.  Where  the  testimony  shows  that  a  contract  was  entered  into  be- 
tween the  shipper  of  livestock  and  the  carrier,  providing  that,  unless  a 
claim  for  damages  was  presented  within  ninety  days  after  the  injury 
was  inflicted,  a  failure  to  thus  present  claim  is  a  complete  bar  to  any 
cause  of  action  arising  out  of  or  connected  with  the  shipment  of  such 
stock,  and  it  was  error  in  the  court  to  refuse  charges  to  that  effect. 
Bailway  v.  Trawick,  68  Texas,  314;  Bailway  v.  Gatewood,  14  S.  W. 
Bep.,  913;  Armstrong  v.  Bailway,  92  Texas,  117;  Bailway  v.  Edins,  26 
S.  W.  Bep.,  164;  Bailway  v.  Harris,  67  Texas,  166. 

8.  H,  Madders  and  Otis  Trulove,  for  appellees  Pecos  &  N.  T.  By.  Co. 
and  International  &  G.  N.  By.  Co. 

CONNEB,  Chief  Justice. — Appellee  instituted  this  suit  in  the 
County  Court  of  Deaf  Smith  County  on  the  3d  day  of  February,  1904, 
against  the  Pecos  &  Northern  Texas  Bailway  Company,  the  Fort  Worth 
&  Denver  City  Bailway  Company,  the  Missouri,  Kansas  &  Texas  Bailway 
Company  of  Texas  and  the  International  &  Great  Northern  Bailway 
Company,  for  the  recovery  of  damages  to  twenty  head  of  horses  shipped 
by  him  from  Bound  Bock,  Texas,  to  Hereford,  Texas.  Appellee  alleged 
negligence  in  the  failure  to  furnish  a  proper  car,  and  in  a  failure  to  ex- 
ercise the  proper  care  in  the  transportation,  whereby  the  said  horses 
were  injured  in  the  particulars  described  in  his  petition,  and  damaged 
in  a  total  sum  of  $435.  Among  the  items  of  damage  alleged  are  the 
following :  "$75  for  the  time  that  they  were  unable  to  work  on  account 
of  their  injury;  $5  for  time  lost  in  doctoring  said  horses  and  mules; 
$15  for  unloading  and  reloading  said  horses  and  mules  at  Fort  Worth; 
$10  for  medicine  used,  and  time  and  trouble  of  moving  crippled  horses 
from  Hereford,  Texas,  to  Bunning  Water,  Texas.'*    The  trial  resulted 
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in  a  verdict  and  judgment  in  favor  of  all  of  the  railway  companies 
named  save  appellant,  against  which  appellee  recovered  the  sum  of  $175. 

As  alleged,  the  County  Court  of  Deaf  Smith  County  had  jurisdic- 
tion over  appellant.  All  of  the  railway  companies  named  were  connect- 
ing carriers,  and*  participated  in  the  .transportation  involved.  It  was 
alleged  that  the  Pecos  &  Northern  Texas  Railway  Company  had  an  agent 
and  operated  part  of  its  line  in  the  county  of  the  suit.  There  was  no 
plea  of  privilege  other  than  by  demurrer,  and  we  think  the  petition 
brought  the  case  within  the  letter  and  spirit  of  the  Act  of  1899.  (See 
General  Laws  of  1899,  page  214;  also  Atchison,  T,  &  S.  P.  Ry.  Co.  v. 
Williams,  12  Texas  Ct.  Rep.,  570.)  In  such  case  it  was  not  necessary, 
in  order  to  authorize  the  joinder  of  appellant,  that  the  petition  should 
have  alleged  a  partnership,  a  joint  contract,  or  the  precise  amount  of 
damage  resulting  from  the  negligence  of  each  separate  carrier.  The 
petition  did  comply  with  the  act  stated  in  alleging  the  transportation 
over  each  of  the  lines  named,  and  that  they  were  agents  of  and  for  each 
other  in  such  transportation.  We  therefore  think  the  exceptions  to  the 
petition  properly  overruled. 

Under  the  eighth,  ninth  and  tenth  assignments,  appellant  seeks  to 
avail  itself  of  a  special  provision  in  its  contract  of  shipment  to  the  ef- 
fect that,  as  a  condition  precedent  to  appellee's  right  to  recover,  he 
should  give  notice  in  writing  of  his  claim  of  damages  to  the  officers  of 
the  company  named  before  the  horses  were  removed  from  the  car  in 
which  they  were  transported.  It  appears  that  notice  (of  which  no  com- 
plaint is  made)  was,  in  fact,  given  to  the  agent  of  the  terminal  railway 
company,  but  no  claim  for  damages  was  presented  to  any  officer  of  the 
appellant  company.  The  provision  of  the  contract  mentioned  was  a 
limitation  on  the  liability  of  the  carrier  at  common  law,  and  hence  un- 
enforceable. (See  Rev.  Stats.,  art.  320;  Railway  Co.  v.  Harris,  67 
Texas,  166.)  The  assignments  mentioned  in  this  connection  are  there- 
fore overruled. 

We  find  no  satisfactory  answer,  however,  to  the  third,  fourth  and  fifth 
assignments,  all  involving  substantially  the  same  question,  viz.,  the 
proper  measure  of  damage.  Without  proof  that  there  was  no  market 
value  at  Hereford,  Texas,  the  final  destination  of  the  shipment,  and 
without  knowledge  on  appellee's  part  of  the  market  value  of  such  horses 
at  Hereford,  appellee  was  permitted  to  testify  that,  when  the  horses 
were  delivered  to  him  at  Hereford,  he  proceeded  to  his  home  in  Running 
Water,  Hale  County,  some  fifty  miles  distant;  that,  while  he  did  not 
know  of  any  horses  or  mules  selling  at  Hereford,  and  made  no  inquiries 
as  to  prices,  he  knew  of  horses  and  mules  selling  at  Running  Water 
shortly  after  the  time  he  reached  there,  and  he  estimated  the  damages 
done  to  his  horses  and  mules  "at  their  difference  in  value  as  fixed  bv 
what  they  were  selling  at  down  there  in  Hale  County  shortly  after  I  ar- 
rived there."  Appellee  then  proceeded  to  give  his  estimate  of  the  dif- 
ference in  the  value  of  the  horses  and  mules  injured  in  the  condition 
they  were  at  the  time  of  delivery  at  Hereford  and  in  the  condition  they 
would  have  been  in  had  the  transportation  been  properly  made,  such 
diflFerence  aggregating  $330.  He  was  also  permitted  to  testify,  over  the 
objection  of  appellant,  that,  by  reason  of  the  injury  to  his  horses,  he 
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was  unable  for  eome  time  to  use  them  for  the  purpose  intended,  to  wit, 
planting  a  crop,  '^and  by  reason  of  this  loss  of  the  use  of  the  said  horses 
and  mules^  at  the  time  when  I  needed  them^  I  estimate  that  I  was  dam- 
agedy  at  least,  as  much  as  $75/' 

We  think  the  court  committed  error  in  the  particulars  named.  It  is 
not  alleged,  nor  is  it  shown,  that,  at  the  time  of  the  shipment,  appellant 
or  any  of  Uie  carriers  was  notified  of  the  fact  that  appellee  intended  to 
proceed  from  Hereford  to  Running  Water,  and  intended  to  use  his 
horses  and  mules  for  the  purpose  stated.  It  seems  clear,  therefore,  that 
the  damage  done  because  of  appellee's  failure  to  put  in  *^as  much  crop" 
as  he  "otherwise  would  have  done,"  and  the  value  of  the  "extra  time 
and  trouble  in  moving"  the  crippled  horses  and  mules  from  Hereford  to 
Running  Water,  was  not  recoverable.  (Railway  Co.  v.  Belcher,  89 
Texas,  428;  Harmon  v.  Callahan,  35  S.  W.  Rep.,  706,  and  authorities 
there  cited.) 

It  is  also  well  settled  that,  in  order  for  a  witness  to  testify  as  to  mar- 
ket values  of  livestock,  he  must  be  acquainted  with  the  market  values 
at  the  market  concerning  which  he  is  called  upon  to  testify.  The  differ- 
ence between  the  market  value  of  appellee's  horses  and  mules  in  the  con- 
dition in  which  they  would  have  arrived  at  Hereford  but  for  the  negli- 
gence shown,  and  their  market  value  at  that  place  in  the  condition 
which,  by  reason  of  said  negligence,  they  did  arrive,  constituted,  in  the 
main,  the  proper  rule  for  appellee's  damages.  (Railway  Co.  v.  Stanley, 
89  Texas,  42.)  Appellee  therefore  should  not  have  been  permitted  to 
give  his  estimate  of  the  difference  in  value,  as  he  did,  which  was  based 
upon  a  market  other  than  Hereford,  it  not  having  been  shown  that 
there  was  no  market  at  the  latter  point.  It  was  appellee's  duty,  under 
the  law,  after  delivery  of  the  horses  and  mules  in  their  injured  condition 
to  him  at  Hereford,  to  exercise  reasonable  care  and  prudence  to  avoid 
further  loss  or  enhancement  of  damages,  and  hence  we  see  no  reason 
why  he  should  not  be  permitted  to  recover  the  reasonable  value  of  the 
time  and  medicine  devoted  to  that  purpose,  should  the  jury  believe  that, 
in  so  doing,  he  acted  as  a  man  of  reasonable  prudence.  (2  Sedg.  on 
Damages  (8th  ed.),  sees.  435,  437;  Water  Co.  v.  Cauble,  19  Texas  Civ. 
App.,  417,  47  S.  W.  Rep.,  538;  Westfall  v.  Perry,  23  S.  W.  Rep.,  740; 
Hughes  V.  City  of  Austin,  12  Texas  Civ.  App.,  186.) 

Complaint  is  made  of  the  charge  of  the  court,  but  it  involves  matters 
of  mere  omission,  and  we  need  not  notice  it.  For  the  errors  noted  the 
judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Pecos  &  Northern  Texas  Railway  Company  v.  Lovelady  &  Pyron. 

.    Bedded  April  20,  1905. 

Garrien  of  Cattle— Belease  of  Banutffes — Joint  Defendant!. 

Where,  in  an  action  against  several  railroad  companies  for  damages  to  cattle 
shipped,  a  claim  for  injury  to  the  cattle  before  the  shipment  began  was  made 
and  pleaded  only  against  the  initial  carrier,  and  it  was  alone  liable  for  such 
damages,  a  release  of  the  other  defendants  from  liability  did  not  support  a 
plea  of  accord  and  satisfaction  on  the  part  of  the  initial  carrier  as  against 
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such  claim  of  plaintiff  for  the  damages  to  the  cattle  resulting  from  the  failure 
to  furnish  cars  for  the  shipment  in  due  time. 

Appeal  from  the  District  Court  of  Randall.  Tried  below  before  Hon. 
Ira  Webster. 

J.  W.  Terry  and  Browning,  Madden  &  Trulove,  for  appellant. — ^When 
plaintiffs  accepted  from  the  Southern  Kansas  Company  $1,250  in  full 
settlement  and  satisfaction  of  all  their  claims  against  it  and  the  Atchi- 
son Company,  on  account  of  injuries  for  which  said  companies  were 
sued,  together  with  appellant,  as  partners  and  joint  wrongdoers,  the 
same  acted  as  a  satisfaction  in  favor  of  appellant  as  well,  and  released  it 
from  further  liability,  if  any  existed.  Stillman  v.  Hurd,  10  Texas,  109; 
McGehee  v.  Shafer,  15  Texas,  198;  Thompson  v.  Albright,  4  Texas 
Civ.  App.,  44 ;  14  S.  W.  Rep.,  1020 ;  Pugh'  v.  Chesapeake  &  0.  Ry.  Co., 
39  S.  W.  Rep.,  696 ;  Stone  v.  Dickinson,  5  Allen,  29 ;  Ayer  v.  Ashmead, 
31  Conn.,  447;  Ellis  v.  Bister,  2  Ohio,  89;  Gilpatrick  v.  Hunter,  24 
Me.,  18;  Gunther  v.  Lee,  45  Md.,  60;  1  Suth.  on  Damages,  p.  436. 

B.  F.  Bute  and  Matlock,  Miller  de  Dycus,  for  appellees. — ^The  accept- 
ance by  appellees  from  the  Southern  Kansas  Railway  Company  of  Texas 
and  the  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  of  the  sum  of  $1,250 
in  full  settlement  and  satisfaction  of  all  damages  or  claims  against  them 
for  injuries  to  their  cattle,  was  not  a  release  of  the  damages  claimed  by 
appellees  in  their  suits  against  appellant  for  the  damages  occasioned  by 
it,  because  the  said  Southern  Kansas  Railway  Company  of  Texas  and 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  and  appellant,  were 
not  sued  in  said  cause  as  joint  tort  feasors  in  the  sense  that  term  is 
commonly  used,  or  as  partners  in  said  shipping  contract,  but  it  was 
sought  in  said  suits  to  recover  against  each  of  said  railways  the  dam- 
ages that  were  occasioned  by  them  separatel".  Sec.  1,  chap.  125,  p.  214, 
Acts  of  1899 ;  Texas  &  P.  Ry.  Co.  v.  Murtshaw,  78  S.  W.  Rep.,  953. 

STEPHENS,  Associate  Justice. — This  is  the  second  appeal  in  this 
case,  the  first  judgment  having  been  reversed  for  error  in  the  exclusion  of 
testimony,  as  will  be  seen  from  the  opinion  of  Justice  Speer,  reported  in 
35  Texas  Civ.  App.,  659,  80  S.  W.  Rep.,  867.  The  first  paragraph  of 
that  opinion  states  the  facts  out  of  which  the  litigation  arose,  as  well  as 
the  history  of  the  litigation  up  to  the  first  trial,  and  these  matters  need 
not  be  here  repeated.  On  tlie  last  trial  substantially  the  same  issues 
were  submitted  to  the  jury,  with  a  like  result. 

The  verdict,  which  is  sustained  by  the  evidence,  establishes  either  that 
appellant  violated  its  contract  with  the  appellees  to  furnish  them  cars 
at  a  given  time  for  the  transportation  of  their  cattle  from  Canyon  City, 
Texas,  to  Kansas  City  and  East  St.  Louis,  or  that  it  was  guilty  of  neg- 
ligence in  failing  to  furnish  cars  for  that  purpose  within  a  reasonable 
time  after  they  were  applied  for,  both  issues  having  been  raised  by  the 
pleadings  and  evidence  and  submitted  in  the  charge  to  the  jury,  the  pe- 
tition tendering  the  one  issue  and  the  answer  the  other.  The  verdict 
also  establishes,  either  that  the  agent  or  agents,  through  whom  the  con- 
tract was  made,  had  the  authority  to  make  it,  or  else  that  it  was  within 
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the  apparent  scope  of  authority,  and  that  appellees  had  no  notice,  and 
were  not  chargeable  with  notice,  of  any  such  limitation  upon  the  au- 
thority of  its  agent  or  agents,  as  was  claimed  by  appellant.  The  undis- 
puted evidence  also  showed  that  the  appellees  evidently  relied  on  the 
apparent  authority  of  the  agents  in  question  to  make  the  contract  to 
furnish  cars.  In  short,  we  find  that  the  evidence  warranted  a  finding 
in  favor  of  appellees  on  all  the  issues  submitted  to  the  jury,  and  war- 
ranted the  verdict  and  judgment  appealed  from. 

The  charge  submitting  these  issues  is  not,  we  think,  subject  to  tlie  ob- 
jections urged  against  it  in  appellant's  brief. 

Nor  did  the  court  err  in  refusing  to  give  the  numerous  special  in- 
structions requested  by  appellant. 

The  assignments  complaining  of  the  admission  of  testimony  are  like- 
wise without  merit 

We  pretermit  a  discussion  of  these  questions,  in  view  of  the  very 
prolix  and  objectionable  form  in  which  they  are  presented  in  the  briefs, 
and  for  the  further  reason  that  they  present  nothing  of  special  interest 
or  value. 

One  important,  as  well  as  somewhat  difiBcult,  question  appellant  has 
raised,  or  attempted  to  raise,  by  the  second  group  of  assignments  sub- 
mitted in  its  brief,  the  first  of  which,  however,  is  clearly  not  well  taken, 
and  for  this  reason  we  would,  perhaps,  not  be  required,  if  authorized,  to 
consider  the  remaining  assignments  in  the  group.  But,  without  deter- 
mining this  question  of  practice,  we  have  concluded  that  tlie  issue  to 
which  these  assignments  all  relate  was  properly  disposed  of  in  the  court 
below.  That  issue  was  one  of  accord  and  satisfaction  pleaded  by  appel- 
lant, as  shown  by  the  following  written  instrument : 

"The  Southern  Kansas  Railway  Company  of  Texas,  to  Lovelady  & 
Pyron,  Dr.  January  14,  1901.  In  full  settlement  and  payment  of  all 
claims,  demands  and  liabilities  of  whatsoever  kind  and  character,  against 
the  Southern  Kansas  Railway  Company  of  Texas,  and  the  Atcliison, 
Topeka  &  Sanla  Fe  Railway  Company,  or  either  of  them,  jointly  or 
severally,  by  reason  of  damages  alleged  to  have  been  sustained  to  a  ship- 
ment of  cattle  from  Canyon  City,  Texas,  to  Kansas  City,  Missouri,  now 
in  litigation  in  a  certain  cause  pending  in  the  District  Court  of  Ran- 
dall County,  Texas,  wherein  Lovelady  &  Pyron  are  plaintiffs  and  the 
Pecos  &  Northern  Texas  Ry.  Co.,  the  Southern  Kansas  Ry.  Co.  of  Texas 
and  the  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  are  defendants,  the  same 
being  suit  number  49  on  the  civil  docket  of  said  court,  also  by  reason  of 
damages  alleged  to  have  been  sustained  to  a  certain  shipment  of  cattle 
from  Canyon  City,  Texas,  to  National  Stockyards,  Illinois,  being  472 
head,  shipped  on  October  30,  1899,  and  all  other  shipments  for  which 
damage  is  claimed  in  a  certain  other  suit  brought  in  the  same  court  by 
the  same  plaintiffs,  against  the  same  railway  companies,  same  being 
suit  number  42  upon  the  civil  docket  of  the  District  Court  of  Randall 
County.  This  payment  is  made  and  accepted  in  full  settlement  of  all 
matters  mentioned  in  said  suits,  and  all  damages  of  whatsoever  kind  or 
character  sustained  by  the  plaintiffs  growing  out  of  the  various  ship- 
ments mentioned  in  said  suits,  which  could,  or  at  any  time  can,  otherwise 
be  chargeable  to  the  said  Southern  Kansas  Ry.  Co.  of  Texas,  or  the  At- 
Vol,  XXXIX.  Civil— 16. 
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ehison,  Topeka  &  Santa  Fe  Ry.  Co.,  or  either  of  them,  jointly  or  sever- 
ally, $1,250. 

"Examined  by  D.  H.  Nichols,  V.  P.  and  6.  M.,  correct;  H.  E.  Hoover, 
attorney,  approved ;  J.  W.  Terry,  solicitor,  approved ;  Dan  A.  Sweef  traf- 
fic manager,  approved;  A.  L,  Conrad,  auditor. 

"Received  from  the  Southern  Kansas  Railway   Company  of  Texas, 
twelve  hundred  and  fifty  (no  hundredths)  dollars  in  full  payment  of 
the  above  account.    Lovelady  &  Pyron,  plaintiffs. 
"By  I.  H.  Bumey,  attorney  of  record.   - 

"$1,250.^' 


This  purports  to  be  a  release  of  appellees'  claims  for  damages  against 
the  two  companies  therein  mentioned,  and  not  of  their  claim  against  ap- 
pellant. But  it  is  insisted,  on  the  part  of  appellant,  that  all  were  joint 
wrongdoers,  and  that  a  release  of  two  released  all,  in  support  of  which 
contention  the  petitions  of  the  appellees  in  the  suits  therein  referred  to 
are  cited,  showing  that  a  partnership  or  joint  liability  had  been  alleged 
against  the  three  companies.  It,  however,  appears  from  these  original 
petitions  that  no  damage  whatever  had  been  claimed  against  the  com- 
panies mentioned  in  the  release  on  account  of  appellant's  breach  of  con- 
tract or  duty  made  the  basis  of  the  recovery  from  which  this  appeal  is 
taken.  On  the  contrary,  that  damage  was  expressly  excluded  in  said 
original  petitions  from  the  recovery  sought  against  the  other  companies. 
After  settlement  had  been  made  with  the  said  companies,  appellees  dis- 
missed their  suits  as  to  them,  and  in  an  amended  petition  withdrew  the 
allegation  of  partnership  and  joint  liability,  distinctly  alleging  the  fact 
to  be  that  appellant  alone  was  liable  for  the  failure  to  furnish  cars  at 
Canyon  City.  Appellant  joined  issue  with  appellees  on  this  allegation, 
and,  as  seldom  occurs  in  this  class  of  litigation,  alleged  that  all  of  the 
companies  were  partners,  and  jointly  liable,  but  failed  to  sustain  these 
allegations  by  proof.  Inasmuch,  then,  as  in  the  original  petitions  no 
recovery  was  claimed,  and  therefore  none  could  have  been  had,  as  the 
pleadings  then  stood,  against  any  of  the  companies  sued  except  appel- 
lant, for  the  damages  done  the  cattle  before  they  were  loaded  on  the 
cars  at  Canyon  City,  and  inasmuch  as  the  proof  on  the  last  trial  failed 
to  show  that  either  of  the  other  companies  was  liable  for  such  damage, 
we  think  the  plea  of  accord  and  satisfaction  was  not  sustained  by  the 
evidence.  On  effect  of  release  of  some,  where  others  are  liable,  see  Mer- 
chants' National  Bank  v.  McAnulty  (Texas  Civ.  App.,  31  S.  W.  Rep., 
1091;  id.,  89  Texas,  124,  33  S.  W.  Rep.,  963). 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Ben  F.  Smith  v.  W.  T.  Coble. 

Decided  April  29,  1905. 

1. — Soliool  Land — Substitute  Purohaier — Filing  Transfer. 

One  who  has  bought  school  land  from  the  original  purchaser  from  the 
State  and  has  filed  with  the  Commissioner  of  the  General  Land  Office  a  proper 
transfer  of  the  land,  is  entitled,  by  virtue  of  the  statute,  to  become  a  substitute 
purchaser.    Rev.  Stats.,  art.  4218k. 

2. — Same — Record  of  Transfer. 

The  fact  that  the  transfer  had  not  been  recorded  in  the  county  where  the 
land  lies  was  a  mere  irregularity  which  would  not  defeat  the  right  and  title 
of  the  transferee. 

S. — Same — Cancellation  of  Award — Land  on  Market — Presumptive  Evidence. 

Wnere  school  land  was  awarded  to  J.,  and  the  Commissioner  thereafter 
canceled  the  sale  because  J.  was  not  an  actual  settler  on  the  land,  but  the  land 
was  again  awarded  to  him  on  a  second  application,  the  title  of  one  who  claimed 
through  a  subsequent  transfer  from  J.  could  not  be  defeated  on  the  ground 
that  the  cancellation  of  the  first  award  had  not  been  certified  to  the  County 
Clerk  and  the  land  again  formally  placed  on  the  market.  The  first  award 
affords  presumptive  evidence  that  J.  was  then  an  actual  settler  on  the  land, 
and  there  is  no  evidence  in  the  record  to  the  contrary.  If  the  cancellation  be 
considered  at  all,  then  it  shows  that  J.  was  not  an  actual  settler  at  the  time 
of  the  first  award,  and  that  therefore  such  award  did  not  take  the  land  ofT  the 
market,   and  hence   it  was   on  the  market   at   the  time   of   the    second    sale. 

4. — ^Assignment  of  Error — Reference  to  Record. 

Where  an  assignment  of  error  assails  the  verdict  as  being  unsupported  by 
the  evidence,  and  in  support  thereof  appellant  merely  refers  the  court  to  the 
"statement  of  facts'*  for  the  evidence,  the  assignment  will  not  be  considered 
over  objection  that  it  does  not  comply  with  the  rules. 

Appeal  from  the  District  Court  of  Carson.  Tried  below  before  Hon. 
B.  M.  Baker. 

John  W,  Veale  and  C.  C.  Coffee,  for  appellant. 

Browning,  Madden  de  Trulove  and  H.  E.  Hoover,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  in  the  Dis- 
trict Court  of  Hutchinson  County  August  4,  1903,  in  the  ordinary  form 
of  an  action  of  trespass  to  try  title  to  recover  sections  numbers  116,  86, 
82  and  52,  in  block  number  5T,  surveyed  by  the  Texas  &  New  Orleans 
Railway  Company  for  the  common  school  fund,  situated  in  Hutchinson 
County,  Texas.  Appellant  answered  by  general  denial  and  plea  of  not 
guilty,  and  the  venue  of  the  suit,  by  agreement,  was  changed  to  Carson 
County,  where  a  trial  before  a  jury  resulted  in  a  verdict  and  judgment 
for  appellee,  from  which  this  appeal  has  been  prosecuted. 

It  is  agreed  that  said  section  number  16  is  the  home  or  base  section 
of  each  of  the  contesting  parties  herein,  and  that  the  party  entitled  to 
recover  section  116  is  also  entitled  to  recover  the  remaining  sections  as 
additional  to  said  home  section.    There  is  no  dispute  as  to  the  following 
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facts,  viz. :  That  on  December  14,  1899,  one  J.  W.  Johnson  filed  in  the 
General  Land  Office  his  applications  to  purchase  the  lands  in  contro- 
versy, number  116-  as  his  home  section,  and  the  other  three  as  addi- 
tional thereto;  that,  pursuant  to  these  applications,  the  lands  were 
awarded  to  him  on  July  6,  1900;  that  on  October  1,  1901,  thereafter, 
the  same  J.  W.  Johnson  duly  filed  in  the  proper  clerk's  office  in  Hutchin- 
son County  additional  applications  to  purchase,  as  actual  settler,  these 
same  lands.  These  latter  applications  by  Johnson  were  in  due  form, 
were  accompanied  by  the  proper  amount  as  the  first  payment  required 
by  law,  and,  together  with  the  proper  obligations,  were  filed  in  the  Gen- 
eral Land  Office  October  12,  1901.  It  further  appears  that  on  October 
2,  1901,  an  affidavit  signed  by  Lovett,  Sims,  and  others  was  prepared,  to 
the  effect  that  Johnson  had  never  been,  nor  was  he  then,  living  on  sec- 
tion 116  (his  home  section)  under  his  1899  purchase.  This  affidavit 
was  filed  in  the  Land  Office  October  12,  1901,  the  same  day  upon  which 
Johnson's  said  new  applications  were  filed.  On  November  12,  1901,  the 
Commissioner  of  the  Land  Office  canceled  the  award  that  had  been  made 
to  Johnson  under  his  applications  of  1899  for  nonsettlement,  and  so  in- 
dorsed them.  On  the  same  day,  to  wit,  November  12,  1901,  the  Com- 
missioner of  the  General  Land  Office  awarded  each  of  said  four  sections 
to  the  said  J.  W.  Johnson  by  virtue  of  his  applications  to  purchase  the 
same,  filed  in  his  office  on  October  12,  1901,  as  before  stated.  On  the 
14th  day  of  June,  1902,  said  J.  W.  Johnson,  by  his  deed  of  that  date, 
conveyed  all  four  of  said  sections  to  appellee.  Said  deed  from  Johnson 
to  appellee  Coble  was  in  proper  form,  and  duly  filed  in  the  General 
Land  Office  on  June  27,  1902,  together  with  his  (appellee's)  applications 
and  obligations  to  purchase  the  lands  in  controversy  as  a  substitute  pur- 
chaser under  Johnson.  The  deed,  however,  was  never  recorded  in 
Hutchinson  County,  and  appellee  deposited  no  money  under  his  substi- 
tute applications. 

Appellant  B.  P.  Smith  claims  by  virtue  of  actual  settlement  on  sec- 
tion 116,  and  applications,  obligations  and  first  payment,  as  provided  by 
law  for  the  purchase  of  the  lands  in  controversy,  made  on  the  10th  day 
of  October,  1902,  and  additional  applications  and  obligations  made  on 
February  12,  1903,  and  filed  in  the  General  Land  Office  on  March  16, 
1903.  The  first  set  of  applications,  however,  were  rejected  by  the  Com- 
missioner of  the  General  liand  Office  on  October  29,  1902,  and  the  sec- 
ond set  on  March  18,  1903,  for  the  reason  that  said  lands  had  been  sold 
to  J.  W.  Johnson. 

The  controverted  issues  of  fact  submitted  to  the  jury  were  those  of 
actual  settlement  and  continued  occupancy  on  the  part  of  both  John- 
son and  appellee  Coble.  The  jury  was  specifically  instructed  that,  be- 
fore they  could  find  for  the  appellee,  Coble,  they  must  find  that  John- 
son, at  the  time  of  his  application  on  the  1st  day  of  October,  1901,  was 
then  an  actual  settler  on  section  116,  in  good  faith,  intending  to  make 
it  his  home ;  that  he  paid  one-fortieth  of  the  purchase  price  of  the  land 
to  the  county  clerk  of  Hutchinson  County  at  the  time  he  applied  to 
purchase  it,  and  filed  in  the  General  Land  Office  his  obligations  to  pay 
the  State  the  thirty-nine-fortieths  unpaid  purchase  money;  that  he  con- 
tinued to  occupy  said  section  116  as  his  home  until  his  sale  to  appellee 
Coble,  and  that  Coble,  immediately  after  Johnson's  sale  to  him,  became 
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an  actual  settler  himself  upon  said  section  116,  and  thereafter  continued 
his  occupancy  of  the  same  to  the  date  of  the  trial,  and  made  his  appli- 
cations to  purchase,  as  a  substitute  purchaser  in  good  faith,  for  the  pur- 
pose of  making  said  section  116  his  home,  and  filed  his  obligations  in 
the  Land  OflBce  to  pay  the  State  the  thirty-nine-fortieths  of  unpaid 
purchase  money,  with  interest  thereon,  as  required  by  law. 

Appellant's  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  admitting  in  evidence  the  application  (or  certified  copy)  of  the  plain- 
tiff to  purchase  the  land  in  controversy,  of  date  the  21st  day  of  June, 
1902,  over  the  objection  of  defendant,  for  the  reason  that,  if  offered 
as  an  original  application  to  purchase  said  land,  it  was  inadmissible 
because  it  was  not  recorded  in  the  office  of  the  county  clerk  of  Hutchin- 
son County,  Texas,  as  required  by  law,  and  for  the  further  reason  that 
it  failed  to  show,  by  endorsement  thereon,  that  plaintiff  had  paid  the 
said  clerk  the  one-fortieth  cash  payment  required  by  law,  and  for  the 
further  reason  that  said  application  failed  to  show,  by  proper  endorse- 
ment thereon,  that  it  had  ever  been  filed  in  the  office  of  the  Land  Com- 
missioner of  the  State  of  Texas,  as  shown  by  plaintiff's  bill  of  excep- 
tion number  1"  The  proposition  asserted  thereunder  being  that,  "As 
an  original  application  to  purchase  the  land  in  controversy,  the  appli- 
cation of  appellee,  dated  June  21,  1902,  was  void,  and  as  such  conferred 
no  title  nor  right  to  the  title  on  appellee ;"  the  proposition  being  predi- 
cated upon  the  facts  stated  in  the  assignment.  The  facts  show,  how- 
ever, as  we  have  already  stated,  that  appellee's  applications  to  purchase, 
as  a  substitute  purchaser,  was,  in  fact,  properly  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office  June  27,  1902,  and  the  fur- 
ther fact  that  they  were  not  recorded  in  the  office  oip  the  county  clerk  of 
Hutchinson  County,  and  that  the  cash  payment  required  by  law  was 
not  made  by  appellee,  we  deem  to  be  immaterial.  There  is  nothing  to 
show  that  these  applications  were  offered  as  original  applications,  and 
were  offered,  we  assume,  as  applications  to  purchase  as  a  substitute  pur- 
chaser under  Johnson.  If  so,  under  the  law,  appellee  was  entitled  to 
become  such  substitute  purchaser,  having  filed  with  the  Commissioner  a 
proper  transfer  from  Johnson.  (Rev.  Stats.,  art.  4218  k;  Johnson  v. 
Bibb,  75  S.  W.  Rep.,  72 ;  Burnett  v.  Wommack,  12  Texas  Ct.  Rep.,  361.) 

Appellant  has  attacked  the  verdict  of  the  jury  as  unsupported  by  the 
evidence  in  but  a  single  assignment  (eighth).  In  support  of  this  as- 
signment, however,  appellant  refers  us  to  the  "statement  of  facts,"  to 
all  of  which  we  think  appellee's  objections,  because  not  in  compliance 
with  the  rule,  well  taken,  and  we  therefore,  in  deference  to  the  verdict 
of  the  jury,  must  find,  and  do  find,  that  Johnson  was  an  actual  settler 
at  the  time  of  his  applications  of  October  1,  1901,  upon  section  116,  in 
good  faith  intending  to  purchase  the  same  as  a  home ;  that  he  continued 
to  reside  upon  the  same  until  his  transfer  to  appellee,  as  hereinbefore 
stated,  and  that  appellee  thereupon  forthwith  likewise  became  an  actual 
settler,  and  has  continued  to  reside  upon  said  section  116,  in  good  faith, 
intending  it  for  a  home.  If,  therefore,  appellee's  applications  of  June 
2\Ly  1902,  to  purchase  as  a  substitute  purchaser,  be  entirely  disregarded, 
appellee  nevertheless  established  the  better  title,  and  was  entitled  to  a 
recovery.  By  the  terms  of  article  4218  k,  Sayles'  Civil  Statutes,  Johnson 
vas  authorized  to  sell  the  lands  that  had  been  awarded  to  bim^^  and, 
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having  sold  to  appellee,  and  appellee  having  forthwith  become  an  actual 
settler,  appellee  acquired  Johnson's  title.  True,  this  article  provides 
that  a  vendee  from  an  original  purchaser  of  State  school  lands  shall, 
upon  compliance  with  the  statute,  become  substituted  for  such  original 
purchaser,  but  it  is  not  provided  that  the  right  acquired  by  the  trans- 
fer from  the  original  purchaser  shall  become  forfeited  in  event  of  a 
failure  to  make  application  and  become  a  substitute  purchaser,  and  we 
have  been  cited  to  no  decision,  and  we  know  of  no  law,  that  would  di- 
vest appellee  of  the  title  that  he  acquired  from  Johnson  by  the  transfer 
from  him.  The  facts  do  show,  however,  that  appellee  made  application, 
as  before  stated,  to  become  such  substitute  purchaser,  and  his  applica- 
tions and  obligations  to  this  end  were  duly  filed  in  the  Land  Office.  The 
transfer  operated  as  an  equitable  assignment  of  the  one-fortieth  cash 
payment  that  had  been  made  by  Johnson,  and  the  fact  that  Johnson's 
transfer  to  appellee  had  not  been  recorded  in  the  county  where  the  land 
lies  was  in  the  nature  of  an  irregularity  only,  and  could  -not  be  given 
the  effect,  we  think,  of  defeating  appellee's  title. 

Appellant  insists,  under  his  next  assignment,  that  the  court  erred  in 
submitting  as  an  issue  to  the  jury  the  right  of  appellee  to  recover  the 
land  in  controversy  as  assignee  of  J.  W.  Johnson;  the  contention  being, 
in  substance,  that  the  land  was  not  on  the  market  in  October,  1901,  or 
at  any  time  thereafter,  for  the  reason  tliat  the  cancellation  of  the  award 
to  Johnson,  on  the  20th  day  of  December,  1899,  was  not  properly  certi- 
fied to  the  clerk  of  Hutchinson  County,  and  the  land  again  formally 
placed  upon  the  market.  But  we  fail  to  see  how  this  fact,  if  it  be  so 
conceded,  can  avail  appellant.  In  such  event,  the  award  to  Johnson  is 
presumptive  evidence  that  he  was  an  actual  settler,  and  a  qualified  pur- 
chaser, in  1899,  when  he  made  his  applications  of  that  year,  no  evidence 
to  the  contrary  having  been  offered.  Johnson's  transfer  to  appellee, 
therefore,  conveyed  whatever  title  he  had,  whether  acquired  by  virtue 
of  the  award  in  1899  or  in  1901.  If,  on  the  contrary,  Johnson  was  not 
an  actual  settler  in  1899,  as  the  Commissioner  certified,  then  the  award 
to  him  did  not  take  the  land  off  of  the  market,  and  there  was  hence  no 
impediment  on  this  ground  to  the  sales  made  to  Johnson  in  1901. 

What  we  have  said  disposes  of  all  other  assignments  requiring  any 
notice  whatever,  and  the  judgment  is  accordingly  aflBrmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  H.  N.  Garrett. 

Decided  April  29,  1905. 

1. — Carriers  of  Live  Stock — Negligence — Bough  Handling. 

It  can  not  be  said  as  a  matter  of  law  that  the  failure  of  a  railway  com- 
pany to  transport  cattle  without  rough  handling  constitutes  negligence,  and 
a  charge  so  instructing  is  error. 

9. — Same — ^Measure  of  Damages — Negligence. 

A  charge  stating  the  measure  of  damages  as  the  difTerence  in  the  market 
value  of  the  cattle  at  destination  in  the  condition  they  were  then  in,  and  their 
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market  value  there  in  the  condition  they  would  have  been  in  had  they  been 
transported  within  a  reasonable  time  and  without  injury  from  rough  handling, 
was  erroneous  because  ignoring  the  question  of  whether  negligence  on  the  part 
of  the  carrier  caused  such  injury. 

8. — Same— £rror  not  Hannleti. 

Such  error  in  the  charge  must,  in  a  case  where  the  verdict  rests  alone  upon 
opinion  evidence,  be  held  prejudicial  irrespeetive  of  the  amount  of  the  verdict. 

Appeal  from  the  District  Court  of  Midland.  Tried  below  before  Hon. 
J.  H.  Beall^  Special  Judge. 

Bryan  &  Whitaker,  for  appellant. — 1.  A  charge  requiring  a  defendant 
railway  company  to  transport  cattle  without  rough  handling  imposes 
a  greater  degree  of  care  than  the  law  requires.  Railway  v.  Lock,  70 
S.  W.  Eep.,  456. 

2.  The  correct  measure  of  damages  to  cattle  shipped  to  market  is 
^^the  difference  in  the  market  value  of  said  cattle  at  destination  at 
the  time  and  in  the  condition  they  arrived  and  their  market  value  at 
the  time  and  in  the  condition  same  should  have  arrived  at  destination 
but  for  defendant's  negligence."  St.  I^uis  S.  \V.  Ry.  Co.  v.  Smith, 
77  S.  W.,  28;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Johnson,  29  S.  W., 
430,  431. 

Camp  &  Caldwell,  for  appellee. — The  charge,  taken  as  a  whole,  is 
correct,  and  does  not  impose  too  high  a  degree  of  care  under  the  plead- 
ings and  evidence.  Houston  &  T.  C.  Ry.  Co.  v.  Katham,  84  S.  W. 
Rep.,  1089;  Houston  &  T.  C.  Ry.  Co.  v.  Gray,  85  S.  W.  Rep.,  838; 
San  Antonio  Traction  Co.  v.  Warren,  85  S.  W.  Rep.,  26;  Galveston, 
H.  &  8.  A.  Ry.  Co.  v.  Johnson,  19  S.  W.  Rep.,  867;  Missouri,  K.  &  T. 
Ry.  Co.  V.  Chittim,  60  S.  W.  Rep.,  284;  nor  does  it,  taken  as  a  whole, 
authorize  a  recovery  except  for  defendant's  negligence.  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Johnson,  19  S.  W.  Rep.,  867 ;  St.  Louis  Ry.  Co.  v. 
Hunt,  81  S.  W.  Rep.,  322;  Missouri,  K.  &  T.  Ry.  Co.  v.  Chittim,  60 
S.  W.  Rep.,  284;  Houston  &  T.  Ry.  Co.  v.  Gray,  85  S.  W.  Rep.,  838. 

SPEER,  Associate  Justice. — Garrett  brought  suit  in  the  District 
Court  of  Midland  County  against  the  Texas  &  Pacific  Railway  Com- 
pany, the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  and 
the  Missouri,  Kansas  &  Texas  Railway  Company,  to  recover  damages 
for  alleged  delays  and  rough  handling  of  a  shipment  of  cattle  from 
Odessa,  Texas,  to  Kansas  City,  Missouri.  There  was  judgment  in 
plaintiff's  favor  against  the  Texas  &  Pacific  Railway  Company  for 
$84,  in  favor  of  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  and  in  plaintiff's  favor  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  for  the  sum  of  $887.82,  with  interest.  The  last  named 
company  alone  appeals. 

llie  first  paragraph  of  the  court's  charge  is  complained  of,  for  the 
reason  that  it  imposes  upon  the  appellant  a  greater  degree  of  care  than 
the  law  requires.  The  part  objected  to  is  as  follows:  "A  failure 
to  transport  the  cattle  on  the  part  of  the  defendants  without  rough 
handling  within  a  reasonable  time,  and  with  such  care  and  dispatch  as 
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an  ordinarily  prudent  person  would  have  done  under  similar  cir- 
cumstances, would  constitute  negligence  on  the  part  of  such  defendant 
or  defendants  so  guilty  of  such  failure."  We  tliink  this  criticism  is 
just.  It  can  not  be  said  as  a  matter  of  law  that  a  failure  to  transport 
cattle  without  rough  handling  would  constitute  negligence;  the  charge 
clearly  states  that  it  would. 

.The  same  vice  is  found  in  the  seventh  paragraph  of  the  court's  charge, 
wherein  the  jury  are  instructed  to  consider  injuries  from  rough  hand- 
ling as  an  element  of  damage,  but  the  particular  objection  made  by 
appellant  that  this  charge  was  erroneous  because  there  was  absolutely 
no  evidence  of  any  rough  handling  while  the  cattle  were  in  its  pos- 
session, can  not  be  sustained.  We  think  there  was  sufficient  evidence 
upon  this  phase  of  the  case  to  require  its  submission  to  the  jury. 

Neither  can  we  sustain  the  seventh  assignment,  asserting  that  there 
was  no  evidence  that  any  cattle  were  lost  while  in  appellant's  possession. 

The  seventh  paragraph  seems  also  to  be  incorrect  in  respect  to  the 
measure  of  appellee's  damages.  The  jury  are  therein  instructed  that 
"the  measure  of  damages  in  this  case  is  the  difference,  if  any,  in  the 
market  value  of  the  cattle  at  the  time  they  arrived  at  the  point  of  desti- 
nation in  the  condition  they  were  then  in,  and  the  market  value  of  such 
cattle  at  said  point  of  destination  in  the  condition  they  would  have 
been  in,  at  the  time  they  should  have  arrived,  had  they  been  trans- 
ported within  a  reasonable  time  and  in  an  uninjured  condition;  .  .  . 
and  should  you,  as  hereinbefore  instructed,  conclude  from  the  evidence 
that  any  of  the  cattle  were  lost  by  any  of  the  defendants,  you  will 
then  determine  as  to  what  the  market  value  of  said  cattle  would  have 
been  at  the  point  of  destination,  had  they  been  transported  within 
a  reasonable  time  and  without  injury  by  reason  of  rough  handling, 
and  find  for  plaintiff  for  the  value  of  the  same  as  thus  ascertained.'* 

This  would  authorize  the  jury  to  charge  the  appellant  with  all  in- 
juries inflicted  upon  the  cattle,  whether  the  same  were  the  result 
of  negligence  or  not.  St.  Louis  Southwestern  Ry.  Co.  v.  Smith,  33 
Texas  Civ.  App.,  520,  77  S.  W.  Eep.,  28. 

Appellee  insists  that  these  errors  are  shown  to  be  harmless  in  view 
of  the  fact  that  there  was  an  undisputed  delay  of  twenty  or  more  hours 
upon  the  part  of  appellant,  and  that  the  lowest  estimate  of  damages 
by  reason  of  this  alone  would  authorize  a  verdict  for  a  greater  sum  than 
that  awarded.  But  in  a  case  of  this  character,  where  the  verdict  of  the 
jury  rests  alone  upon  opinion  evidence,  we  can  not  say  that  the  evidence 
requires  a  finding  for  at  least  the  amount  of  the  judgment,  and  that 
therefore  the  errors  are  without  harm.  In  appellee's  computation, 
which  is  entirely  conjectural,  he  excludes  the  items  of  lost  cattle,  which, 
to  say  the  least,  appear  to  be  as  fully  proved  as  are  the  delays,  but  we 
certainly  have  no  means  of  knowing  that  the  jury  did  not  consider  these 
items,  as  they  undoubtedly  were  authorized  to  do.  Neither  can  we  say 
that  the  jury  did  not  consider  rough  handling  as  an  element  of  damage 
contributing  to  appellee's  loss. 

In  view  of  another  trial,  we  suggest  that  at  most  it  was  a  question 
of  fact  to  be  determined  by  the  jury,  whether  or  not  the  appellant 
transported  the  cattle  in  question  upon  the  terms  of  the  written  con- 
tract with  the  Texas  &   Pacific  Railway   Company,  and  it  would  be 
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error  to  assume  that  it  did  not^  as  was  done  in  the  tenth  paragraph 
of  the  charge  in  this  ease.  The  facts  that  the  contract  entered  into 
between  the  appellee  and  the  Texas  &  Pacific  Bailway  Company  stipu- 
lated for  its  adoption  by  connecting  carriers,  and  that  the  cattle  were 
shipped  over  appellant's  line  without  requiring  the  execution  of  an- 
other contract,  constitute  evidence  tending  to  show  that  such  shipment 
by  appellant  was  upon  the  terms  of  this  written  contract. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


C.  W.  Johnson  et  al.  v.  E.  D.  Burton  et  ux. 

Decided  April  29,  1005. 

1. — ^Homestead — ^Zntention — Preparation — Occnpanoy. 

A  mere  intention  to  use  and  occupy  certain  real  property  as  a  homestead 
at  an  indefinite  time  in  the  future,  unaccompanied  by  acts  of  preparation  look- 
ing to  its  actual  occupancy  for  that  purpose,  will  not  constitute  it  a  home- 
stead, entitled  to  exemption  as  such. 

Appeal  from  the  District  Court  of  Young.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

C.  W,  Johnson,  for  appellants,  cited:  Franklin  v.  Coffee,.  18  Texas, 
416;  Barnes  v.  White,  53  Texas,  631;  Brooks  v.  Chatham,  57  Texas, 
32;  Cameron  &  Co.  v.  Gebhard,  85  Texas  616;  Gardner  v.  Douglass, 
64  Texas,  78;  Town  Co.  v.  Griggs,  93  Texas,  456;  George  v.  Rvan, 
61  S.  W.,  138;  Sayles'  Civ.  Stat.,  art.  2396;  Skaggs  v.  Mulkey,  1  Posey 
U.  C,  496;  Stark  v.  Ingram,  2  Posey  U.  C,  636;  Thompson  on  Home- 
stead, sees.  244,  247. 

P»  A.  Martin  and  Jo.  W.  Akin,  for  appellees,  cited:  Wm.  Cameron 
ft  Co.  V.  Gebhard,  85  Texas,  614 ;  Davidson  v.  Jeflferson,  68  S.  W.  Rep., 
822;  Macmanus  v.  Campbell,  37  Texas,  267;  Dobkins  v.  Kuykendall, 
81  Texas,  183;  Stone  v.  Darnell,  20  Texas,  11. 

SPEER,  Associate  Justice. — The  appellees,  husband  and  wife, 
sought  an  injunction  before  the  District  Court  of  Young  County, 
restraining  the  sale  of  the  land  in  controversy  by  the  appellants  upon 
the  ground  that  the  same  constituted  their  homestead  at  the  date  of 
the  levy  of  the  writ  of  execution  thereon  by  virtue  of  which  such  sale 
was  threatened.  Upon  the  final  trial  judgment  was  entered  perpetuating 
the  injunction. 

The  appellee  E.  D.  Burton  purchased  the  land  in  controversy  in 
December,  1901,  and  got  possession  thereof  January  1,  1902,  except 
that  his  vendor  did  not  move  out  of  the  house  until  March  following. 
After  the  purchase  he  replaced  the  fence  about  the  farm  which  had  been 
removed  by  a  former  owner,  and  thereafter  made  a  partition  fence 
separating  the  field  from  the  pasture.  For  the  year  1902  he  hired  one 
Jones  to  work  the  place,  and  afterwards  rented  it  out  to  others.     At 


250  Texas  Civil  Appeals  Beports,  Vol.  39.  lApril, 

the  time  of  the  purchase  the  land  consisted  of  one  hundred  and  sixty 
acres^  upon  which  was  a  habitable  four-room  house  and  an  open  farm. 
At  the  time,  and  ever  since  the  year  1890,  the  appellees  lived  in  a  rented 
house  in  Graliam,  and  continued  to  live  there  until  after  the  levy  of 
the  execution,  when,  under  the  advice  of  their  attorneys,  they  moved 
into  the  house  upon  the  land.  The  appellees  owned  no  other  land,  and 
purchased  the  land  in  controversy  for  a  homestead,  and  have  ever  since 
intended  to  occupy  the  land  as  a  home,  but  at  no  definite  time,  not  until 
the  husband  had  money  to  improve  it  to  his  liking.  Burton  was  a 
freighter  and  railroad  contractor  and  constructor  by  occupation,  and  has 
been  engaged  in  that  work  since  the  purchase  of  the  property  for  the 
purpose  of  earning  money  with  which  to  improve  the  land  for  occu- 
pancy. 

Practically,  we  have  presented  here  the  question,  whether  or  not  the 
purchase  by  Burton  of  the  farm  upon  which  is  situated  a  habitable 
residence,  intending  at  the  time  to  make  it  his  homestead  in  the  future, 
at  such  time  as  he  might  be  able  to  improve  it  to  his  liking,  would 
constitute  the  same  the  homestead  of  the  family  from  the  date  of  the 
purchase.  We  think,  under  the  authorities  construing  the  homestead 
exemption,  that  this  question  must  be  resolved  in  the  negative.  We 
know  of  no  decision  by  our  Supreme  Court  which  would  warrant  us 
in  extending  the  doctrine  so  far.  The  rule  seems  to  be  that  there 
must  be  something  more  than  mere  intention,  to  constitute  property 
the  homestead  of  the  family.  If,  at  the  time  the  question  arises,  the 
property  is  not  actually  occupied  for  homestead  purposes,  there  should 
at  least  exist  the  intention  to  make  it  homestead,  accompanied  with 
some  act  or  acts  of  preparation  looking  to  its  actual  occupancy  for 
such  purpose.  Franklin  v.  Coffee,  18  Texas,  416;  Barnes  v.  White, 
53  Texas,  31;  Brooks  v.  Chatham,  57  Texas,  32;  Cameron  v.  Gebhard, 
85  Texas,  616;  Town  Company  v.  Griggs,  93  Texas,  456.  Mere  in- 
tention, under  such  circumstances,  will  not  be  sufficient.  In  the  pres- 
ent case  the  evidence  shows  unmistakably  that  the  purpose  of  appellees 
was  to  make  the  property  their  home  at  some  indefinite  time  in  the 
future,  when  they  were  able  to  improve  it  to  their  liking,  rather  than 
that  it  should  be  their  homestead  from  the  date  of  its  purchase.  In 
order  that  property  may  be  exempted  as  the  homestead,  it  is  required 
that,  "the  same  shall  be  used  for  tlie  purposes  of  a  home."  And  while 
the  rule  of  liberal  interpretation  to  be  applied  to  this  character  of 
law  would  admit  of  the  protection  being  extended  to  those  cases  where 
the  intention  to  occupy  is  accompanied  with  acts  of  preparation  looking 
to  an  immediate  occupancy,  we  know  of  no  principle  that  would  au- 
thorize its  extension  to  those  cases  where,  as  here,  there  are  absolutely 
no  acts  of  preparation  looking  to  the  use  of  the  property  for  home- 
stead purposes,  but  the  exemption  is  claimed  by  reason  of  intention 
merely. 

We  tliink  the  court  erred  in  perpetuating  the  injunction,  and  therefore 
reverse  the  judgment  and  here  render  judgment  in  favor  of  appellants. 

Reversed  and  rendered. 
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Bebtha  Harmon  v.  John  A.  Lebebman  et  al. 

Decided  April  20,  1906. 

1. — ^Hotet— Batifieation  of  Siffiiature — ^ETidenoe. 

Where  defendant,  whose  name  appeared  to  the  note  sued  on  as  surety  for 
his  son,  when  written  to  by  the  payee  to  know  if  his  signature  was  genuine, 
made  no  reply,  but  told  his  wife  to  answer  the  letter  as  she  wished:  that  he 
would  not  have  anything  to  do  with  the  matter,  and  she  answered  that  de- 
fendant was  standing  for  his  son  and  would  pay  the  note  if  he  did  not,  such 
letter  was  admissible  to  show  a  ratification  by  defendant  of  his  previously 
unauthorized  signature. 

8. — Same — Estoppel  by  Silence. 

Defendant's  silence  and  failure  to  answer  plaintifTs  letter,  thus  consciously 
permitting  her  to  deal  with  the  son  as  though  defendant's  signature  had  been 
regularly  obtained,  required  that  the  case  should  also  have  been  submitted  to 
the  jury  upon  the  issue  of  estoppel. 

Appeal  from  the  District  Court  of  Young.  Tried  below  before  Hon. 
A.  H.  Caxrigan. 

C,  W.  Johnson,  for  appellant. — It  was  the  duty  of  Jno.  A.  Leber- 
man  to  answer  truthfully  the  letter  of  inquiry  from  the  plaintiff  and 
disavow  the  note,  and  failing  to  do  so,  he  acquiesced  in  the  note,  and 
can  not  now  deny  it  to  the  injury  of  plaintiff.  Lewis  v.  Alexander,  51 
Texas,  587;  Love  v.  Barber,  17  Texas,  317;  Bigelow,  Estop.,  452,  and 
note  1,  p.  253;  Id.  p.  453;  note  1,  454;  note  1,  461;  1  Greenl.  Ev.,  sees. 
197,  197a;  Jones,  Ev.,  sec.  291;  7  Am.  &  Eng.  Encyc.  Law,  art.  102; 
Viele  V.  Judson,  82  N.  Y.,  40;  Collier  v.  Miller,  137  N.  Y.,  340; 
Continental  Natl.  Bank  v.  Traders*  Natl.  Bank,  173  N.  Y.,  272 ;  Hall 
v.  Fisher,  9  Barb.,  17 ;  Staton  v.  Bryant,  55  Miss.,  273 ;  Coles  v.  Ander- 
son, 27  Tenn.,  493 ;  Peake  v.  Thomas,  39  Mich.,  584 ;  Lloyd  v.  Lee,  45 
111.,  280;  Hefner  v.  Vandolah,  67  111.,  523;  Lesswine  v.  Bice,  30  N. 
W.  Bep.,  735;  Hertell  v.  Bogert,  9  Paige,  53;  Simmons  v.  Taylor, 
23  Fed.  Rep.,  176;  Commercial  Natl.  Bank  v.  Nacogdoches  Comp.  Co., 
133  Fed.  Eep.,  504. 

SPEER,  Associate  Justice. — Mrs.  Bertha  Harmon  instituted  this 
suit  against  John  A.  Leberman  and  George  E.  Leberman,  to  recover 
on  a  promissory  note  for  $3,000.  The  defendant  John  A.  Leberman 
pleaded  non  est  factum,  to  which  the  plaintiff  replied  by  pleas  of  rati- 
fication and  estoppel.  Upon  the  evidence  admitted  the  court  instructed 
the  jury  to  return  a  verdict  in  plaintiff's  favor  as  to  George  E.  Leber- 
man, but  against  her  as  to  John  A.  Leberman,  and  from  a  judgment 
entered  upon  this  verdict  she  has  appealed. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  court 
in  excluding  a  letter  written  by  the  wife  of  John  A.  Leberman  in  reply  to 
a  letter  addressed  by  plaintiff  to  him,  asking  if  he  had  signed  the  note 
and  was  standing  good  for  George  Leberman;  the  answer  being,  in 
substance,  that  John  A.  Leberman  was  standing  for  George  Leberman, 
and  would  J)ay  the  note  if  George  Leberman  did  not.  This  was  excluded 
upon  the  objection  that  John  A.  Leberman  could  not  be  bound  by  the 
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action  of  his  wife  under  the  circumstances.  In  view  of  this  ruling 
the  court  also  excluded  the  note  sued  on  when  offered  in  evidence.  We 
think  the  court  erred  in  these  rulings. 

The  appellee  George  Leberman,  who  had  previously  borrowed  from 
appellant  the  sum  of  $1,500^  and  for  which  she  held  notes  bearing 
the  signatures  of  George  E.  and  John  A.  Leberman,  was  desirous  of 
procuring  another  loan  of  $1,500  from  appellant,  and  represented  that 
the  same  was  for  the  partnership  use  of  himself  and  his  father, 
John  A.  Leberman,  and  that  both  would  sign  the  note  therefor.  Ap- 
pellant then  wrote  to  John  A.  Leberman  and  his  wife,  in  which  she 
specially  requested  the  latter,  her  aunt,  to  see  that  John  A.  Leberman 
signed  the  note.  She  again  wrote  to  John  A.  Leberman,  demanding  to 
know  if  he  had  signed  the  note  and  was  surety  for  George,  with  a 
further  statement  that  if  such  was  not  the  case  she  would  have  George 
arrested  for  forgery,  and  would  bring  suit  at  once  for  the  money. 
John  A.  Leberman  received  this  letter  but  made  no  reply  in  person. 
He  told  his  wife,  however,  to  answer  the  letter  as  she  wished;  that  he 
would  not  have  anything  to  do  with  the  matter.  Under  these  circum- 
stances we  think  the  letter  written  by  Mrs.  Leberman,  tending,  as  it 
did,  to  show  a  ratific^ition  of  the  previously  unauthorized  signature, 
should  have  been  admitted  for  the  consideration  of  the  jury.  Bailway 
Company  v.  Chandler,  51  Texas,  416. 

We  also  think  the  case  should  have  been  submitted  to  the  jury  upon 
the  issue  of  estoppel,  upon  the  salutary  principle  that  where  one  remains 
silent  when  he  ought  to  speak,  he  should  not  be  heard  to  speak  when 
he  ought  to  remain  silent.  Appellee  John  A.  Leberman  admits  that  he 
knew  the  appellant  had  such  a  note  with  his  name  on  it,  and  yet  he  failed 
to  make  any  response  whatever  when  she  inquired  of  him  if  his  signature 
was  genuine,  thus  consciously  permitting  her  to  deal  with  his  son 
as  though  his  signature  had  been  regularly  obtained. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


R.  H.  KiRBY  v.  Panhandle  and  Gulf  Railway  Company. 

Decided  April  29,  1005. 

1. — Condemnation  of  Land — Special  Issnei — ^Xninfflclent  Findings. 

Where  in  a  proceeding  to  condemn  land  for  a  right  of  way  the  court  sub- 
mitted to  the  jury  three  8])ecial  issues  asking  the  market  value  of  the  6.23 
acres  appropriated,  the  market  value  of  the  residue  of  defendant's  land  just 
before  the  appropriation,  and  then  its  market  value  just  after  the  appropria- 
tion, and  the  jury  answered  the  first  two  questions  **$12  per  acre,"  and  the 
third  "$10.65  per  acre,"  the  answers  were  not  responsive  to  the  issues  and 
were  insufficient  to  sustain  a  judgment,  there  being  no  finding  as  to  the  amount 
of  the  residue  of  the  land. 

2. — Same— Showing  Amount  of  Land  Affected. 

The  statute  does  not  require  that  in  a  proceeding  to  condemn,*  the  amount 
of  land  in  the  tract  crossed  shall  be  alleged  in  the  petition,  and  9uch  a  state- 
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ment  there  can  not  limit  the  right  of  the  landowner  in  his  recovery  of  damages. 
Rev.  Stats.,  art  4447. 

8. — Same — ^Benefits  to  Landowner— <3harge. 

A  chaige  that  the  proposed  construction  of  a  depot  and  switch  at  a  point 
near  defendant's  land  mif^ht  be  considered  bv  the  jury  in  estimating  the 
damages  was  upon  the  weight  of  evidence  in  that  it  assumed  that  this  would 
constitute  a  special  benefit  to  the  land. 


Benefit  from  the  construction  of  a  depot  and  switch  a  half  mile  distant 
from  defendant's  land  was  not  a  special  benefit  which  the  railway  company 
was  entitled  to  have  deducted  from  the  damages,  since  it  was  a  benefit  he 
received  in  common  with  the  community  generaUy. 

S. — Same — Evidence  of  Value  of  Land. 

Upon  the  issue  of  the  value  of  the  land  condemned  it  was  not  competent 
for  a  witness  to  testify  as  to  the  purchase  by  him  in  that  vicinity  without  fur- 
ther proof  that  such  lands  were  similar  in  situation  and  otherwise  to  defendant's 
land. 


6. — Same— Damages  not  BeooTcrable — Overflow. 

Damages  to  the  landowner  resulting  from  a  defectively  constructed  railroad 
embankment,  causing  an  overflow,  can  not  be  recovered  in  a  proceeding  to  con- 
demn land  for  a  right  of  way,  since  the  statute  provides  how  railroads  shall 
be  constructed,  and  for  such  damages  by  overflow  there  is  a  remedy  by  suit 
at  law. 

•  Appeal  from  the  County  Court  of  Hardeman.     Tried  below  before 
Hon.  W.  J.  Jones. 

Osborne,  Marshall  &  Hall  and  Bowyer  &  Tillett,  for  appellant. — 
1.  Having  submitted  a  special  issue  to  the  jury^  the  court  can  not  re* 
ceive  an  incomplete  and  partial  answer  to  same  from  the  jury^  and 
supplement  the  incomplete  finding  by  his  own  findings,  so  as  to  make 
the  answer  sufSciently  complete  to  enable  judgment  to  be  rendered 
thereon.  Bev.  Stats.,  arts.  1327,  1331;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Botts,  55  S.  W.  Bep.,  515;  Bailway  Co.  v.  Mackney,  83  Texas,  410; 
Kerr  v.  Hutchins,  46  Texas,  385;  Investment  Co.  v.  Barclay,  64  S.  W., 
90;  Raines  v.  Callaway,  27  Texas,  678;  Loan  Agency  v.  Hunter,  35 
S.  W.  Rep.,  399 ;  Dubose  v.  Battle,  34  S.  W.  Rep.,  148. 

2.  The  court  erred  in  giving  the  special  charge  asked  by  plaintiff, 
as  follows:  ^^In  estimating  the  damages,  if  any  sustained,  and  the 
benefits,  if  any  received  by  the  defendant  Kirby,  by  reason  of  the 
condemnation  of  a  right  of  way  across  defendant's  land  by  plaintiff, 
you  are  to  take  into  consideration,  as  a  fact,  that  said  railway  was  con- 
structed and  in  operation  through  the  Kirby  community,  that  is  through 
Kirby's  and  adjacent  lands,  on  the  right  of  way  condemned,  and  sought 
to  be  condemned  for  railway  purposes  of  plaintiff.  I  therefore  charge 
you  as  the  law  that  you  may  consider  in  estimating  the  damages,  if  any, 
sustained  by  defendant,  the  proposed  construction  of  a  depot  and  switches 
at  the  intersection  of  plaintiff's  railway  and  that  of  the  Denver  Railway, 
and  if  you  find  from  all  the  evidence  before  you  that  the  special  injuries 
sustained  by  defendant  Kirby  are  no  greater  than  the  special  benefits 
received  by  Kirby,  by  reason  of  the  proposed  erection  of  a  depot  and 
switches  at  the  place  designated,  then  you  will  find  for  the  plaintiff 
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railway,  provided  that  in  any  event  you  will  find  for  the  defendant 
the  market  value  of  the  5.23  acres  of  land  actually  taken  for  right  of 
way."  This  was  on  the  weight  of  evidence.  Byers  v.  Maxwell,  54 
S.  W.  Rep.,  789. 

3.  As  to  the  proper  determination  of  values  in  a  condemnation  pro- 
ceeding counsel  cited:  Pochilla  v.  Calvert  W.  &  B.  V.  Ry.  Co.,  72 
S.  W.  Rep.,  255;  Atwell  v.  Watkins,  36  S.  W.  Rep.,  103;  Lenney  v. 
Wood,  66  Texas,  28;  Railway  Co.  v.  Fuller,  63  Texas,  471;  Railway 
Co.  V.  Eddings,  70  S.  W.  Rep.,  98;  Railway  Co.  v.  Downie,  82  Texas, 
383;  Railway  Co.  v.  Hughes,  73  S.  W.  Rep.,  976. 

H,  C.  Hord,  Pires  &  Decker  and  Duncan  0.  Smith,  for  appellee. — 
1.  The  court  in  his  general  and  special  charges  to  the  jury  laid  down 
the  correct  rule  for  assessing  damages  to  remainder  of  appellant's  two 
tracts  of  land  resulting  from  the  appropriation  of  5.23  acres  thereof 
by  appellee  for  right  of  way  purposes.  Sayles'  Civ.  Stats.,  art.  4461, 
4462;  Railway  Co.  v.  Ferris,  56  Texas,  588;  McDonald  v.  Texas  & 
P.  R.  R.  Co.,  1  U.  C,  191;  Railway  v.  Mohl,  37  S.  W.  Rep.,  22. 

2.  The  court  properly  received  the  special  verdict  of  the  jury,  and 
entered  judgment  thereon,  because  the  case  was  submitted  on  special 
issues  upon  the  application  of  appellee,  the  special  issues  covered  the 
only  points  in  the  case,  and  were  fully  and  sufficiently  answered  by  the 
special  verdict  of  the  jury.  Savles'  Civ.  Stats.,  art.  4468;  Parker  v. 
Fort  Worth  &  D.  C.  Ry.  Co.,  84  Texas,  333;  Ledyard  v.  Brown,  27 
Texas,  406;  Menard  v.  Sydnor,  29  Texas,  259;  Mix  v.  Lafayette,  67 
111.,  319;  Jones  v.  Chicago  Ry.  Co.,  68  HI.,  380;  Mills  on  Eminent 
Domain,  sec.  167. 

SPEER,  Associate  Justice. — This  is  a  condemnation  proceeding  in- 
stituted by  appellee  against  appellant,  and  the  appeal  is  from  a  judgment 
in  the  County  Court  awarding  appellant  $1203.51. 

After  instructing  the  jury  by  general  and  special  charges,  the  court 
submitted  to  them  for  determination  the  following  special  issues :  "  ( 1 ) 
What  was  the  market  value  of  the  5.23  acres  of  land  at  or  just  be- 
fore the  appropriation  of  same  for  roadbed  and  right  of  way  purposes 
on  the  12th  day  of  April,  1902?  (2)  What  was  the  market  value  of 
the  residue  of  defendant's  body  of  land  at  or  just  before  the  condemna- 
tion and  appropriation  of  said  5.23  acres  by  appellant?  (3)  \Miat 
was  the  market  value  of  the  residue  of  defendant's  body  of  land  just 
after  the  appropriation  by  plaintiff  of  said  5.23  acres?"  The  jury 
answered  the  first  two  questions,  "$12  per  acre,"  and  the  third,  "$10.65 
per  acre,"  and  upon  this  verdict  the  court  proceeded  to  render  judgment 
for  the  amount  of  $1203.51,  as  aforesaid. 

It  is  insisted  that  the  answers  of  the  jury  were  not  responsive  to 
the  special  issues  submitted,  and  were  incomplete,  and  therefore  the 
court  erred  in  receiving  and  entering  judgment  on  them.  It  is  clear 
that  within  itself  the  verdict  does  not  authorize  judgment  for  any 
amount  whatever,  and  that  the  court  looked  beyond  it  in  entering  the 
judgment  he  did.  DuBose  v.  Battle,  34  S.  W.  Rep.,  148;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Botts,  22  Texas  Civ.  App.,  609,  55  S.  W.  Rep., 
514;  Oriental  Investment  Company  v.  Barclay,  25  Texas  Civ.  App., 
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543,  64  S.  W.  Rep.,  80.  It  is  not  a  case  for  the  application  of  the 
rule  that  a  cause  will  not  be  reversed  for  the  failure  of  the  court  to 
submit  an  issue  where  there  has  been  no  request  for  such  submission, 
because  the  court  did  submit  these  special  issues  in  a  manner  satis- 
factory alike  to  both  parties,  but  the  difficulty  is  that  the  answers  are 
not  responsive  and  practically  no  answers  at  all.  We  apprehend  the 
court  arrived  at  the  amount  of  the  judgment  upon  a  basis  of  eight  hun- 
dred and  fifty  acres,  the  amount  of  land  alleged  by  the  appellee  to  be  in 
appellant's  farm.  But  in  this  statutory  proceeding  there  is  nothing  to 
require  such  an  allegation  in  the  petition,  and  we  do  not  think  the 
owner  can  be  thus  limited  in  his  recovery  of  damages  to  his  entire 
tract  by  reason  of  the  condemnation  of  a  right  of  way  through  it. 
The  demand  of  the  statute  with  reference  to  the  description  required 
in  the  statement  to  be  filed  with  the  county  judge,  is,  that  it  shall 
"state  in  writing  the  real  estate  and  property  sought  to  be  condemned, 
the  object  for  which  the  same  is  sought  to  be  condemned,  the  name  of 
the  owner  thereof  and  his  residence,  if  known."  Sayles*  Civ.  Stats.,  art. 
4447.  Upon  the  filing  of  this  statement  the  county  judge  is  required 
to  appoint  three  disinterested  freeholders  as  commissioners  to  assess 
the  damages,  who,  after  having  issued  a  notice  in  writing  to  each 
of  the  parties  of  the  time  and  place  selected  for  the  hearing,  are  au- 
thorized to  proceed  to  fully  hear  said  parties,  and  to  assess  such  dam- 
ages as  will  be  sustained  by  the  owner.  And  while  it  is  provided  that, 
"If  either  party  be  dissatisfied  with  the  decision  of  such  commissioners 
he  may,  within  ten  days  after  the  same  has  been  filed  with  the  county 
judge,  file  his  opposition  thereto  in  writing,  setting  forth  the  particular 
cause  or  causes  of  his  objection,  and  thereupon  the  adverse  party  shall 
be  cited;  and  said  cause  shall  be  tried  and  determined  as  in  other 
civil  causes  in  said  court,"  still  we  find  nothing  in  the  statute  that  would 
require  either  party  in  his  pleadings  to  define  the  limits  or  extent  of 
the  holding  of  the  owner  whose  property  is  sought  to  be  condemned. 
This  we  take  to  be  a  matter  wholly  of  proof.  For  it  is  contemplated  by 
the  very  letter  and  spirit  of  the  statute  that  the  owner  is  entitled  to 
recover,  not  only  the  market  value  of  the  land  actually  taken,  but  in 
addition  thereto,  the  damages  sustained  as  to  the  remaining  portion. 
In  this  case  there  is  no  admission  that  appellant's  land  consisted  of  only 
eight  hundred  and  fifty  acres,  and  there  is  evidence  indicating  that  it 
contained  much  more.  To  allow  him  damages  upon  eight  hundred  and 
.fifty  acres  only  is  to  compensate  him  in  part  only  for  the  loss  sus- 
tained. 

There  was  also  error  in  the  following  part  of  the  court's  charge: 
"I  therefore  charge  you  as  the  law  that  you  may  consider,  in  estimating 
the  damages,  if  any,  sustained  by  defendant,  the  proposed  construction 
of  a  depot  and  switch  at  the  intersection  of  the  plaintiff's  railroad  and 
that  of  the  Denver  Bailroad,"  etc.  This  charge  is  clearly  upon  the 
weight  of  the  evidence,  in  that  it  assumes  that  the  proposed  construction 
of  a  depot  and  switches  at  the  intersection  of  the  plaintiff's  railroad 
and  that  of  the  Denver  Bailroad  constitutes  a  special  benefit  to  ap- 
pellant's land.  At  most,  it  is  a  question  of  fact  to  be  determined 
by  the  jury  trying  the  case  what  is  or  is  not  a  special  benefit.  Under 
the  facts,  as  the  record  is  presented  to  us,  it  is  extremely  doubtful 
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if  the  erection  of  a  depot  and  switches  at  the  point  designated^  which 
is  one-half  a  mile  from  appellant's  land^  can  in  any  event  be  considered 
a  special  benefit.  Bather^  we  think  it  is  one  of  those  benefits  which 
appellant  receives  in  common  with  the  community  generally.  This 
benefit  is  by  virtue  of  the  fortuitous  circumstance  of  the  depot's  being 
located  in  his  vicinity^  and  not  in  any  sense  because  of  the  condemna- 
tion of^  and  the  construction  of  the  railroad  across^  his  particular 
parcel  of  land.  He  would  receive  this  benefit  if  the  railroad  never 
crossed  his  land,  and  could  not  of  course  be  required  to  pay  for  it. 
Why,  then,  should  he  be  required  to  pay  merely  because  a  part  of  his 
land  is  condemned  for  right  of  way,  to  the  injury  of  the  remaining  por- 
tion? Pochilla  V.  Bailway,  31  Texas  Civ.  App.,  398,  72  S.  W.  Bep., 
255,  and  authorities  there  cited. 

It  follows  from  this  that  the  court  erred  in  admitting  the  testimony 
complained  of  in  the  seventh,  eighth,  ninth  and  tenth  assignments  of 
error,  relating  to  the  proposed  establishment  of  a  depot  and  town 
at  the  intersection  of  the  two  roads. 

We  understand  the  statute  to  lay  down  a  clear  rule  of  damages  in 
this  character  of  case,  which  itself  will  constitute  a  sufficient  guide  for 
the  trial  court  upon  another  trial.  Article  4459  is:  "Said  commis- 
sioners shall  hear  evidence  as  to  the  value  of  the  property  sought  to  be 
condemned,  and  as  to  the  damages  which  will  be  sustained  by  the 
owner  thereof  by  reason  of  such  condemnation,  and  as  to  the  benefits 
that  will  result  to  the  remainder  of  such  property  belonging  to  such 
owner,  if  any,  by  the  construction  and  operation  of  such  railroad,  and 
shall  according  to  this  rule  assess  the  actual  damage  that  will  accrue 
to  such  owner  by  said  condemnation.''  Article  4461  provides:  "In 
estimating  either  the  injuries  or  the  benefits  when  only  a  portion  of  a 
person's  real  estate  is  condemned,  the  commissioners  shall  estimate  the 
injuries  sustained  and  the  benefits  received  thereby  by  the  owner  as 
to  the  remaining  portion  of  such  real  estate;  whether  such  remaining 
portion  is  increased  or  diminished  in  value  by  such  condemnation, 
and  the  extent  of  such  increase  or  diminution,  and  shall  assess  the 
damages  accordingly."  And  finally,  article  4462  declare,  that,  "In 
estimating  either  the  injuries  or  the  benefits,  as  provided  in  the  pre- 
ceding article,  those  injuries  or  benefits  which  the  owner  of  such  real 
estate  sustains  or  receives  in  common  with  the  community  generally, 
and  which  are  not  peculiar  to  him  and  connected  with  his  ownership, 
use  and  enjoyment  of  the  particular  parcel  of  land,  shall  be  altogether 
excluded  for  such  estimate."  When  tested  by  the  rule  as  here  laid  down, 
the  charge  of  tlie  court  in  this  case  in  several  respects  is  erroneous, 
but  we  deem  it  unnecessarv  to  call  further  attention  to  the  same. 

The  testimony  elicited  from  the  witnesses  Neece,  Williams  and  others 
with  reference  to  the  extent  of  the  injury  to  appellant's  lands  if  con- 
sidered as  segregated,  and  as  separate  parcels,  was  probably  admissible 
upon  cross-examination.  We  think,  however,  there  was  error  in  al- 
lowing the  witness  Pyron  to  testify  as  to  particular  purchases  made 
by  him,  unless  it  had  been  further  shown  that  these  lands  were  similar 
in  situation  and  otherwise  to  those  of  appellant. 

The  court  should  not  have  heard  testimony  one  way  or  another  as  to 
the  damage  to  the  one  hundred  acres  of  wheat  land,  caused  to  overflow 
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by  the  construction  of  appellee's  embankment.  The  statute  requires 
every  railway  company  in  the  construction  of  its  line,  to  provide  neces- 
sary culverts  and  sluice  ways,  and  for  any  failure  so  to  do  an  injured 
party  has  his  remedy  in  a  suit  at  law.  Such  issue  is  independent  of, 
and  should  not  be  confounded  with,  a  condemnation  proceeding  whicii 
contemplates  a  proper  construction  and  operation  of  the  proposed  rail- 
way.    Gregory  v.  Gulf,  etc.,  Railway  Company,  54  S.  W.  Rep.,  61 T. 

As  the  case  is  now  presented  to  us,  there  is  practically  but  one  ques- 
tion to  be  presented  to  the  jury  upon  another  trial,  and  that  is,  the 
amount  of  appellant's  damages,  to  be  determined  by  the  rule  of  the 
statute  above  quoted,  for  in  the  present  state  of  the  evidence,  there  is  lit- 
tle or  no  testimony  tending  in  any  way  to  show  any  special  benefits 
to  appellant's  land  by  reason  of  the  condemnation  and  use  of  the  right 
of  way  in  question. 

For  the  errors  discussed,  the  judgment  is  reversed  and  cause  remand- 
ed for  another  trial. 

Reversed  and  remanded. 


San  Augustine  County  v.  S.  H.  Madden. 

Decided  April  29,  1905. 
1. — County  School  Land — Conveyance — Consideration. 


A  sale  of  the  school  lands  of  a  county  made  upon  a  consideration  in  part 
other  than  money,  such  as  services  in  locating  the  land,  is  invalid  and  InefTectual 
to  pass  the  title. 

8. — Same-^Beed  by  Connty — Seali. 

A  deed  of  -county  school  lands  executed  by  the  County  Judge  and  three  of 
the  County  Commissioners,  pursuant  to  an  order  of  the  Commissioner's  Court, 
and  properly  acknowledged  by  them,  is  not  invalid  because  the  signatures  are 
not  attested  by  a  seal. 

8. — Same — ^Illegal  Consideration — ^Notice. 

Where  a  county  conveyed  2952  acres  of  its  school  lands  to  B.,  the  deed 
being  invalid  because  its  consideration  was  B.'s  services  in  locating  its  school 
lands,  and  thereafter  the  county  conveyed  the  same  land  to  R.,  a  vendee  of  B., 
for  a  recited  consideration  of  $500,  which  was  in  fact  paid  by  R.,  such  latter 
deed  was  invalid  if  R.'s  equities,  as  vendee  of  B.,  entered  into  and  constituted 
a  part  of  the  real  consideration,  and  if  R.  knew  the  fact,  or  had  knowledge 
of  such  facts  as  put  her  on  inquiry,  even  though  she  practiced  no  fraud  or 
deceit  in  obtaining  the  deed. 

4. — Same — ^Innocent  Purchaser. 

Since  there  was  nothing  in  such  second  deed  to  R.,  or  in  the  order  of  the 
Commissioner's  Court  authorizing  it,  indicating  that  any  consideration  other 
than  the  $500  in  money  entered  into  the  transaction,  R.  took  the  apparent  title, 
and  one  purchasing  from  her  in  good  faith  for  an  adequate  consideration  and 
without  notice  was  protected  against  the  defect,  resulting  from  the  fact  that 
an  unlawful  consideration  (her  equities)  formed  part  of  the  consideration  of 
the  deed  to  her. 

5. — Same — ^Purchaser  with  Notice  Protected. 

The  grantee  of  R.  being  entitled  to  protection  as  an  innocent  purchaser, 
could  convey  to  one  who  had  notice,  and  the  latter  would  be  protected  on  his 
vendor's  account. 
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6. — Same — ^Record  Notice. 

The  fact  that  the  deed  records  showed  the  original  deed  from  the  coimty 
to  B.  as  made  upon  an  unlawful  consideration  (locative  services)  did  not  of 
itself  charge  R.'s  grantee  with  notice  that  the  later  deed  made  bj  the  county 
to  R.  and  reciting  only  a  money  consideration  was  in  fact  made  partly  upon 
another  consideration,  viz.,  B.'s  equitable  claim  for  services  in  locating  the 
land.     Rev.  Stats.,  art.  4652. 

7. — Same — ^Possession  of  Tenant  as  Notice — ^Attornment. 

At  the  time  R.  conveyed  the  land  K.  was  in  possession  as  her  tenant  under 
a  five  years'  lease,  but  had  also  secured  a  lease  from  the  county  which  included 
this  land  with  its  other  school  lands.  This  latter  lease  was  not  recorded  until 
after  R.  had  conveyed,  and  K.  continued  paying  rent  to  R.  Held,  that  K.'8 
possession  did  not  charge  R.'s  grantee  with  notice  of  the  lease  by  the  county 
or  its  adverse  claim. 

8. — Same— Limitation  Against  County. 

Under  article  7,  section  0,  of  the  Constitution  the  defense  of  limitations  is 
not  available  against  a  county  in  an  action  brought  by  it  to  recover  county 
school  lands  illegally  conveyed  by  its  Commissioner's  Court. 

Appeal  from  the  District  Court  of  Lubbock.  Tried  below  before  Hon. 
J.  M.  Morgan. 

A,  M.  Carter  and  Theodore  Mack,  for  appellant. — 1.  The  so-called 
deed  of  San  Augustine  County  to  Ella  C.  Rollins  was  improperly  ad- 
mitted in  evidence  over  the  objection  of  the  defendant:  (1)  Because 
the  same  did  not  purport  to  be  the  deed  of  San  Augustine  County. 
(2)  Because,  if  it  is  the  deed  of  San  Augustine  County,  a  corporation, 
it  was  not  signed  by  the  presiding  member  of  the  county  commissioners 
court  or  trustees  of  said  county  or  sealed  with  the  common  seal  of  said 
county,  and  the  deed  of  a  corporation  without  the  corporate  seal  is 
ineffectual.  Sees.  1  and  3,  art.  XI,  Const.  (1876),  art,  786  Rev.  Stats; 
Sec.  6,  art.  7,  Const.  (1876),  art.  676  Rev.  Stats.;  Baker  v.  Panola 
County,  30  Texas,  89;  Milam  County  v.  Bateman,  54  Texas,  163; 
Heigel  v.  Wichita  County,  84  Texas,  393;  Shropshire  v.  Behrens,  77 
Texas,  275;  Texas  Consolidated  Compress  Co.  v.  Dublin  C.  &  M.  Co., 
38  S.  W.  Rep.,  408;  2  Cook  on  Stock  and  Stockholders,  4th  ed.,  1536; 
art.  1556  Rev  Stats.;  Furgerson  v.  Halsell,  47  Texas,  422;  Martin  v. 
Townsend,  32  Fla.,  318. 

2.  The  deed  of  a  corporation  must  be  executed  in  the  name  and 
under  the  seal  of  the  corporation,  De  Zeng  v.  Beakman,  2  Hill  (N.  Y.), 
489 ;  1  Dev.  Deeds,  sees.  334  et  seq.,  also  sees.  350,  351.  Each  coimty 
is  body  corporate  and  politic.    Rev  Stats.,  art.  789. 

In  Frost  v.  Wolf,  77  Texas,  455,  it  was  said  that  where  seals  are 
necessary  and  unsealed  instrument  in  form  of  deeds  conveys  the  equit- 
able title,  although  the  legal  title  may  not  have  passed.  See  also,  1 
Devlin  on  Deeds,  sees.  246,  247. 

In  Shropshire  v.  Behrens,  77  Texas,  225,  it  was  held  that  a  deed  by 
a  corporation  without  seal  was  insufficient  to  pass  any  title,  but  con- 
ceding that  the  equitable  title  was  passed  by  virtue  of  the  purported 
deed  made  by  three  of  the  county  commissioners  and  the  county  judge 
of  San  Augustine  County,  of  the  land  in  controversy  to  Mrs.  Ella  C.  Rol- 
lins, then  the  court's  charge  was  not  correct,  for  in  National  Oil  & 
Pipe  Line  Co.  v.  Steel,  95  Texas,  586,  and  Slaughter  v.  Coke  County, 
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79  S.  W.  Rep.,  865,  it  is  held  that  one  who  acquired  only  an  equitable 
title  could  not  defend  upon  the  ground  of  innocent  purchaser. 

3.  If  the  deed  by  the  county  commissioners  to  Ella  C.  Rollins  was 
made  by  the  persons  who  signed  the  same  for  the  said  $500,  and  also  to 
make  good  the  title  that  Mrs  Rollins  had  been  claiming  under  E.  A. 
Blount,  then  it  was  void,  and  the  jury  should  have  been  so  instructed, 
and  if  they  so  found,  to  find  for  the  defendant  county.  Cassin  v. 
La  Salle  County,  1  Texas  Civ.  App.,  127. 

4.  If  at  the  time  McDonough  received  his  deed  from  Ella  C.  Rol- 
lins, and  at  the  time  of  the  execution  and  delivery  to  the  plaintiff  of 
the  deed  to  him  by  McDonough,  San  Augustine  County  had  long  prior 
leased  all  of  its  four  leagues  of  land  to  James  R.  Kerlin,  and  if  he  was 
on  the  day  and  date  of  said  deed  in  the  actual  possession  of  said  land, 
claiming  the  same  openly  under  said  lease,  then  neither  McDonough 
nor  plaintiff  could  be  protected  as  bona  fide  purchaser.  CoUum  v. 
Sanger  Bros.,  82  S.  W.  Rep.,  459. 

6.  The  recitals  in  the  deed  from  San  Augustine  County  to  E.  A. 
Blount,  dated  August  16,  1878,  and  the  recitals  in  the  deed  from  said 
Blount  to  Kneeland,  the  deed  from  Kneeland  to  Ella  C.  Rollins,  and  the 
recitals  in  the  deed  of  February  13,  1884,  and  the  deed  from  Ella  C. 
Rollins  to  McDonough,  and  the  deed  from  McDonough  to  plaintiff 
and  all  recitals  therein,  might  have  been  looked  to  by  the  jury  in  deter- 
mining whether  or  not  plaintiff  and  his  vendor  were  innocent  purchasers 
of  the  land  in  question.  Peters  v.  Clements,  46  Texas,  114;  Jackson 
V.  Elliott,  49  Texas,  62 ;  Bryan  v.  Crump,  55  Texas,  1 ;  Graham  v. 
Hawkins,  1  Posey  U.  C,  514 ;  Moore  v.  Scott,  38  S.  W.  Rep.,  394 ;  Willis 
V.  Gay,  48  Texas,  469;  Waggoner  v.  Dodson,  73  S.  W.  Rep.,  517; 
Robertson  v.  Guerin,  50  Texas,  317;  Torrey  v.  Martin,  4  S.  W.  Rep., 
643 ;  Bergman  v.  Blackwell,  23  S.  W.  Rep.,  243 ;  Caruth  v.  Grigsby,  57 
Texas,  265;  Birdsall  v.  Russell,  29  N.  Y.,  22;  Clafiin  v.  Lenheim,  66 
N.  Y.,  306 ;  2  Dev.  on  Deeds,  sees.  1000-1003. 

6.  The  charge  of  the  court  was  error  for  that  it  assumed  that  the 
evidence  showed  that  the  plaintiff  had  the  legal  title  to  the  land,  or 
that  if  he  did  not  hold  legal  title,  he  held  an  equitable  title,  and  would 
be  entitled  to  recover  unless  the  defendant  had  shown  by  evidence  th^t 
he  and  McDonough  had  acquired  this  equitable  title  with  notice  of  the 
defendant's  claim  to  the  land,  and  that  it  was  conveyed  to  Mrs.  Rollins 
in  fraud  of  the  rights  of  San  Augustine  County.  See  authorities  under 
first  section  above,  and  Frost  v.  Wolf,  77  Texas,  455;  National  Oil  & 
Pipe  Line  Co.  v.  Steel,  95  Texas,  586;  Slaughter  v.  Coke  Co.,  79  S. 
W.  Rep.,  865;  1  Devlin  on  Deeds,  sees.  246,  247. 

Kinder  &  Dalton,  L.  G.  Wilson,  Browning,  Madden  &  Trulove  and 
Wm.  J.  Berne,  for  appellee. — 1.  The  deed  dated  February  13,  1884, 
executed  by  the  county  judge  and  three  county  commissioners,  convey- 
ing the  land  in  controversy  to  Ella  C.  Rollins,  is  sufficient  as  the  act 
and  deed  of  San  Augustine  County  to  convey  said  lands,  and  the  same 
was  properly  admitted  in  evidence.  Constitution  of  Texas,  art.  7,  sec. 
6;  Rev.  Stats.,  arts.  4271,  794,  1550,  1554;  Logan  v.  Stephens  County, 
83  S.  W.  Rep.,  366 ;  D.  S.  Trustees  v.  Wimberley,  2  Texas  Civ.  App., 
404;  Ward  v.  Bartholomew,  6  Mass,  416. 
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2.  The  order  of  the  commissioner's  court  of  San  Augustine  County, 
made  February  13,  1884,  together  with  the  deed  made,  executed  and 
delivered  in  open  court  at  the  time  said  order  was  so  made  and  entered 
of  record,  and  the  payment  of  said  sum  of  $500  into  the  school  fund 
of  San  Augustine  County,  rendered  said  deed  and  transaction  a  good 
and  valid  conveyance,  so  that  the  legal  and  equitable  title  to  the  lands 
in  controversy  was  thereby  conveyed  to  and  vested  in  Ella  C.  Rollins. 
That  the  court  had  power  and  authority  to  sell  and  convey  in  the  manner 
chosen  and  pursued,  see  Const.  1876,  art.  7,  sec.  6;  Revs.  Stats.,  art. 
4271;  Milam  Co.  v.  Bateman,  54  Texas,  153;  Milam  Co.  v.  Blake,  54 
Texas,  169 ;  Palo  Pinto  Co.  v.  Gano,  60  Texas,  249 ;  Gano  v.  Palo  Pinto 
Co.,  71  Texas,  101 ;  Logan  v.  Stephens  Co.,  83  S.  W.  Rep.,  367. 

That  where  commissioners'  court  had  authority  to  act,  their  action 
was  not  void,  but  is  at  most  only  voidable  for  fraud  or  a  failure  to 
observe  all  the  requirements  of  law,  see  League  v.  Rogan,  59  Texas, 
430;  Grigsby  v.  May,  84  Texas,  249,  19  S.  W.  Rep.,  345;  Cameron's 
Ex'rs  V.  State,  67  S.  W.  Rep.,  354. 

3.  To  constitute  notice  of  adverse  possession  there  must  be  an  open, 
visible,  and  exclusive  possession,  in  order  that  adverse  claimant  may  be 
thus  notified  that  his  title  is  disputed.  Chance  v.  Branch,  58  Texas, 
493 ;  Polk  v.  Beaumont  Pasture  Co.,  64  S.  W.  Rep.,  58. 

4.  A  contract,  although  induced  by  fraud,  can  not  be  avoided  if  the 
rights  of  an  innocent  vendee  have,  in  the  meantime,  intervened.  Na- 
varo  Pub.  Co.  v.  Fishburn,  2  Posey  U.  C,  596;  Hudson  v.  Morris,  55 
Texas,  606 ;  Henderson  v.  Pilgrim,  22  Texas,  479. 

5.  Even  if  the  forms  of  law  provided  for  conveying  school  lands 
were  not  observed,  the  commissioners'  court  being  clothed  with  power 
to  sell  and  convey,  the  conveyance  of  Feb.  13,  1884,  would  not  be  "void" 
absolutely,  but  would  be  "voidable"  only,  passing  the  title  to  Mrs.  Rol- 
lins subject  to  be  avoided  by  action  taken  therefor  on  account  of  such 
irregularity,  fraud,  or  other  legal  cause.  Cameron's  Ex'rs  v.  State,  67 
S.  W.  Rep.,  354;  League  v.  Rogan,  59  Texas,  430;  Griggsby  v.  May, 
84  Texas,  249;  Calvert  v.  Ramsey,  59  Texas,  492;  Palmer  v.  T.  L. 
Co.,  3  Texas  Civ.  App.,  469,  23  S.'W.  Rep.,  38. 

•6.  Kerlin  could  jnot  lease  from  appellant  during  his  tenancy  under 
Mrs.  Rollins,  hold  such  lease  secretly  and  thereby  deprive  appellee  and 
those  under  whom  he  claims  of  their  rights,  but  his  possession  would  be 
possession  of  Mrs.  Rollins  and  her  vendees  until  October  1,  1901.  Casey 
V.  Hanrick,  69  Texas,  48,  6  S.  W.  Rep.,  405;  Lyles  v.  Murphy,  38 
Texas,  78;  Lee  v.  Wharton,  11  Texas,  629. 

7.  Appellant's  right  to  have  the  sale  and  conveyance  of  February  13, 
1884,  to  Ella  C.  Rollins,,  rescinded,  if  any  such  right  ever  existed,  ap- 
peared to  be  barred  by  the  law  of  limitations.  Galveston  v.  Menard,  23 
Texas,  408 ;  Railway  Co.  v.  Travis  Co.,  62  Texas,  17 ;  Caldwell  Co.  v. 
Harbert,  68  Texas,  328;  Johnson  v.  Llano  Co.,  15  Texas  Civ.  App., 
422;  Cooper  v.  Lee,  75  Texas,  114;  Shirley  v.  Waco  T.  Ry.  Co.,  78 
Texas,  147 ;  Railway  Co.  v.  Titterington,  84  Texas,  225. 

That  the  substantial  doctrines  of  estoppel,  laches,  and  stale  demand 
applv  to  counties,  see  Peek  v.  Citv  of  Hempstead,  3  Texas  Ct.  Rep., 
353,  65  S.  W.  Rep.,  656;  Mitchell  Co,  v.  City  Nat,  Bk.,  91  Texas,  380, 


1905.]  San  Auoubtine  Co.  v.  Madden.  261 

43  S.  W.  Bep.,  888;  Presidio  Co.  v.  City  Nat.  Bk.,  20  Tex.  Civ.  App., 
515,  44  S.  W.  Rep.,  1071 ;  Nolan  Co.  v.  State,  83  Texas,  195,  and  cases 
cited;  Ft.  Worth  C.  Co.  v.  Bridge  Co.,  151  U.  S.,  294,  38  L.  Ed.,  167; 
Pearsall  v.  Railway  Co.,  73  Fed.  R.,  937;  District  Col.  v.  Lyon,  161 
U.  S.,  207,  40  L.  Ed.,  672;  Northern  Nat.  Bank  v.  Porter,  110  U.  S., 
608,  28  L.  Ed.,  258;  County  of  Boone  v.  B.  &  Mo.  Riv.  R.  R.,  139  U.  S., 
693,  35  L.  Ed.,  323 ;  Metropolitan  Ry.  Co.  v.  District  Col.,  132  U.  S., 
1-11,  33  L.  Ed.,  231-235;  Clark  v.  Washington,  25  U.  S.,  12  Wlieat., 
40,  6  L.  Ed.,  544;  1  Dillon  on  Mun.  Cor.,  4  ed.,  sec.  548;. United  States 
V.  Stinson,  60  C.  C.  A.,  615,  618 ;  Chape  v.  Detroit  Plank  Road  Co.,  37 
Mich,  195,  26  Am.  Rep.,  512;  Commonwealth  v.  Andre,  3  Pick.,  224. 
8.  When  Kerlin  took  the  lease  from  the  county,  he  was  in  possession, 
and  had  been  for  four  years,  under  a  recorded  lease,  as  tenant  of  Mrs. 
Rollins.  This  presents  the  question.  Can  a  tenant,  put  in  possession 
and  holding  under  one  person,  attorn  to,  and  lease  from,  a  claimant 
under  a  title  hostile  to  his  landlord?  In  Cobbs  v.  Robertson  (Tex. 
Sup.),  12  Texas  Ct.  Rep.,  782,  decided  since  the  opinion  in  the  case 
at  bar  was  handed  down,  it  was  held  that  such  lease  and  attornment 
are  void.  The  court  cited  with  approval  the  following  from  Turner 
V.  Thomas,  13  Bush,  524:  "An  attornment  by  a  tenant  to  a  stranger, 
without  consent  of  the  landlord  under  whom  he  entered,  and  not  pur- 
suant to  or  in  consequence  of  the  judgment,  order  or  decree  of  a  court, 
is  void,  and  the  holding  of  a  tenant  so  attorning  will  be  treated  as  the 
possession  of  the  person  under  whom  he  entered.  As  said  in  the  case 
of  Blue  V.  Sayre,  2  Dana,  213,  such  an  attornment  is  utterly  void  and 
ineffectual.  The  legal  character  and  effect  of  the  relation  of  landlord 
and  tenant  can  not  be  changed  by  an  illegal  attornment,  or  by  mere  dis- 
claimer, which  can  not  be  deemed  as  amounting  to  an  actual  disseisin, 
unless  the  landlord  elect  to  consider  it  as  a  disseisin.'' 

CONNER,  Chief  Justice. — This  suit  as  finally  resolved  is  one  in 
trespass  to  try  title  in  which  appellee,  as  plaintiff  below,  claims  some 
2952  acres  of  San  Augustine  County  school  lands  by  virtue  of,  (1)  a 
conveyance  executed  by  the  county  judge  and  three  members  of  the 
commissioners'  court  of  said  county  on  February  13,  1884,  to  Mrs.  Ella 
C.  Rollins,  and,  (2)  deed  from  Ella  C.  Rollins,  joined  by  her  husband, 
to  M.  B.  McDonough,  executed  October  11,  1901,  and  (3)  deed  from 
said  M.  B.  McDonough  to  appellee  Madden,  also  made  October  11,  1901. 
The  appellant  county  specially  alleged  and  sought  to  show  that  said 
Ella  C.  Rollins  claimed  by  virtue  of  mesne  conveyances  from  E.  A. 
Blount  to  whom  the  land  had  been  conveyed,  or  attempted  to  be  con- 
veyed, by  San  Augustine  County  on  August  16,  1878,  in  payment  of 
services,  etc.,  of  said  Blount  in  locating  the  four  leagues  of  land  to 
which  said  county  was  entitled  under  the  Constitution  and  laws  of  this 
State  for  public  free  school  purposes.  It  was  alleged,  as  must  be  ad- 
mitted to  be  true,  that  said  deed  of  August  16,  1878,  to  Blount,  the 
source  of  Mrs.  Rollins's  original  claim  of  title,  was  unauthorized  for  the 
reasons  given  by  our  Supreme  Court  in  the  cases  of  Tomlinson  v. 
Hopkins  County,  57  Texas,  572,  and  Pulliam  v.  Runnels  County,  79 
Texas,  363.    Appellant  further  alleged  that  appellee  and  all  those  under 
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whom  he  claimed  had  notice  of  the  invalidity  of  the  title  emanating 
from  E.  A.  Blount,  and  that  the  said  deed  of  February  13,  1884,  to 
Ella  C.  Rollins  was  but  an  effort  on  the  part  of  the  parties  thereto  to 
cure  the  want  of  title  mentioned. 

The  recitations  in  conveyances  under  which  Mrs.  Ella  C.  Rollins 
claimed  prior  to  February  13,  1884,  undoubtedly  effect  her  with  notice 
of  the  defective  title,  and  there  was  evidence  tending  to  show  that  the 
conveyance  made  to  her  on  that  day  by  the  Commissioners'  Court  of 
the  appellant  county  waa,  in  part  at  least,  to  cure  the  defect  in  her 
title.  The  agent  of  Mrs.  Rollins,  however,  who  induced  this  action 
testified  that  "the  consideration  paid  to  the  county  of  San  Augustine 
at  the  time,  acting  through  and  by  its  Commissioners*  Court,  was 
$500,  and  this  $500  was  all  the  consideration  paid,  it  being  stated 
distinctly  at  the  time  in  open  court  by  myself,  acting  for  Mrs.  Rollins, 
that  the  said  $500  was  all  the  consideration  to  be  paid,  and  was  so 
accepted  by  the  court,  and  no  other  inducement  was  offered  to  the  court 
to  obtain  deed  to  Mrs.  Rollins.  If  there  was  any  other  motive  in  the 
minds  of  the  members  of  said  court  in  making  said  deeds,  I  am  unable 
to  state.  There  was  a  conversation  between  the  members  of  said  Com- 
missioners* Court  and  myself  at  the  time  concerning  a  claim  which 
Mrs.  Rollins  had  to  said  land,  which  claim  it  was  agreed  was  invalid 
and  ineffective  as  against  San  Augustine  County.  I  stated  to  the  court 
at  the  time  that  Mrs.  Rollins  had  no  legal  or  effective  title  against 
said  county  as  to  the  land;  that  she  did  not  make  the  offer  to  purchase 
said  land  from  the  county  by  way  of  a  compromise,  but  as  a  straight 
purchase.  My  reason  for  making  such  clear  statement  was  to  obtain 
for  Mrs.  Rollins  an  unquestionable  title  to  the  land.  Mrs.  Rollins  had 
previous  to  this  made  claim  to  the  land  in  question,  but  when  the 
matter  was  placed  in  my  hands  as  the  legal  agent  and  representative 
of  Mrs.  Rollins,  I  fully  understood  and  agreed  with  the  Commissioners' 
Court  of  San  Augustine  County  that  Mrs.  Rollins'  previous  claim  was 
a  nullity.  The  Commissioners'  Court  knew  that  Mrs.  Rollins  had 
such  a  claim  to  the  land,  and  further  knew  that  her  prior  title  to  the 
land  was  a  nullity,  or  at  least,  it  was  my  understanding  that  they  did. 
I  know  this  because  of  my  conversation  with  members  of  the  court  in 
session  at  the  time.  There  was  no  other  inducement  offered  the  court 
by  me  for  the  purchase  of  the  land  except  the  $500  paid  them.  I  know 
this  as  a  fact,  as  I  conducted  the  negotiations  for  and  completed  the 
transactions  of  the  purchase  personally  with  said  court  for  Mrs.  Rollins. 
So  far  as  I  know  the  proposition  of  purchase  and  acceptance  was  openly 
and  fairly  made.  There  was  absolutely  no  fraud  or  deceit  used  or 
practiced  to  procure  said  order  of  the  court."  Several  of  the  county 
commissioners  of  San  Augustine  County  gave  testimony  of  substantially 
like  effect,  in  which  condition  of  the  evidence  the  court  gave  the  follow- 
ing charge :  "If  the  County  Commissioners'  Court  of  defendant  county, 
without  being  induced  so  to  do  by  any  deceit  or  false  and  fraudulent 
representations  made  by  Ella  C.  Rollins,  or  her  attorney,  S.  W.  Blount, 
Jr.,  accepted  the  sum  of  $500  as  a  full  and  complete  consideration, 
and  only  consideration,  and  payment  for  the  land  in  controversy,  and 
euch  sum  was  in  fact  paid  to  the  treasurer  of  said  county  for  the  benefit 
of  the  public  school  fund  of  said  county,  then  9aid  order  and  conveyance 


1906.]  San  Augustine  Co.  v.  Madden.  263 

on  February  13,  1884,  was  and  constitutes  a  valid  conveyance  and 
transfer  of  the  land  in  controversy,  and  if  you  so  find  from  the  evidence, 
you  will  find  for  plaintiff  the  land  in  controversy." 

We  think  this  charge  misleading  and  prejudicial,  as  alleged  by  ap- 
pellant under  its  seventeenth  assignment  of  error.  There  was  no 
allegation  on  appellant's  part  of  any  deceit  or  false  representations 
made  by  Mrs.  Rollins  or  by  her  attorney  to  induce  the  execution  of  the 
deed  of  February  13,  1884,  and,  as  we  have  seen  from  the  testimony 
quoted,  no  proof  of  deceit  or  false  representations.  It  is  evident  that 
in  event  of  such  a  finding  the  jury  were  authorized  by  this  charge  to 
find  for  appellee  on  the  sole  ground  that  the  conveyance  was  valid  and 
sufficient  to  convey  out  of  San  Augustine  County  her  undoubted  title, 
regardless  of  the  issue  tendered  by  appellee  of  an  innocent  purchase, 
both  by  himself  and  by  his  vendor  McDonough.  The  Commissioners' 
Court  of  San  Augustine  County  undoubtedly  had  the  power  to  convey 
all  or  any  part  of  her  school  lands  in  such  manner  as  that  court  might 
have  provided.  See  Be  v.  Stats.,  art.  4271 ;  Logan  v.  Stephens  County, 
37  Texas  Civ.  App.,  — ,  83  S.  W.  Rep.,  366.  But  in  the  case  of  Cassin 
V.  LaSalle  County,  1  Texas  Civ.  App.,  127,  21  S.  W.  Rep.,  122,  it  was 
held,  upon  the  authority  of  Tomlinson  v.  Hopkins  County,  67  Texas, 
572,  hereinbefore  cited,  that  a  sale  of  such  lands  by  the  Commissioners' 
Court  upon  a  consideration  in  part  other  than  money,  was  invalid.  If, 
therefore,  the  equities  of  Mrs.  Rollins,  as  there  was  testimony  tending 
to  show,  entered  into  and  constituted  a  part  of  the  consideration  for 
the  conveyance  of  February  13,  1884,  and  if  Mrs.  Rollins,  or  her  agent 
who  procured  the  conveyance,  knew  the  fact,  or  had  knowledge  of  such 
facts  as  to  put  them  upon  inquiry,  then  the  conveyance  was  unauthorized, 
even  though  there  may  have  been  no  fraud  or  deceit  practiced  on  the 
part  of  either  Mrs.  Rollins  of  her  agent.  In  such  case  the  vital  question 
is  one  of  power  vel  non  in  the  Commissioners'  Court.  If  the  power  be 
nonexistent  a  purchaser  who  knew,  or  by  the  exercise  of  ordinary  prud- 
ence could  have  known,  of  a  want  of  such  power,  can  not  take  the  title, 
however  innocent  in  intention  he  may  have  been,  and  however  frank 
all  the  parties  to  the  conveyance  were.  For  the  error  in  the  charge 
therefore  the  judgment  must  be  reversed. 

In  view  of  another  trial,  and  of  what  we  have  said  above,  we  will 
add  that  we  think  that  the  order  of  the  Commissioners'  Court,  and  the 
deed  to  Mrs.  Ella  C.  Rollins  made  by  the  county  judge  and  three  of  the 
members  of  the  Commissioners'  Court  on  the  13th  day  of  February, 
1884,  sufficient  in  form,  and  conveyed  at  least  an  apparent  title  to  the 
land  in  controversy.  In  our  opinion  it  was  not  inoperative  merely 
because  the  signatures  were  not  attested  by  a  seal.  It  was  properly 
acknowledged  by  the  makers  named,  with  the  seal  of  the  county  and 
district  clerk  of  that  county  to  the  certificate  of  acknowledgment,  and 
purported,  as  we  think,  to  be  for  and  on  behalf  of  San  Augustine 
County,  and  therefore  the  act  of  the  county.  The  statute  already  cited 
authorizes  county  Commissioners'  Courts  to  sell  the  county  school  lands, 
but  does  not  provide  the  particular  manner  in  which  such  sale  shall 
be  made,  the  method  being  left  to  the  discretion  of  the  Commissioners' 
Court.  The  deed  on  its  face  purported  to  be  upon  a  cash  consideration 
alone,  and  hence  such  a  sale  as  was  authorized  by  law.    It  is  undisputed 
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that  such  cash  consideration  was  paid  in  behalf  of  Mrs.  Rollins  at  the 
time  of  the  execution  of  the  deed;  that  the  members  of  the  Commis- 
sioners* Court  received  it  and  subsequently  placed  the  same  as  part  of 
the  public  free  school  fund  of  the  county,  where  it  is  yet  retained. 
The  order  of  the  Commissioners'  Court  was  an  authorized  one  and  bore 
no  evidence  of  fraud  or  of  secret  act,  so  that  the  want  of  power  in  the 
Commissioners'  Court,  if  any,  to  execute  the  conveyance,  because  of  the 
fact  that  a  consideration  other  than  money  entered  into  the  sale,  if  so 
it  was,  is  not  apparent  upon  the  face  of  the  instrument  nor  upon  the 
order.  The  county  judge  and  the  county  commissioners  who  made  the 
order  and  executed  the  deed  under  consideration  constituted,  by  the 
terms  of  our  statutory  law,  the  Commissioners'  Court  of  the  county. 
As  such  they  were  the  officially  designated  and  authorized  persons  to 
act  for  it.  Their  act,  which  was  at  least  apparently  well  within  the 
limits  of  the  power  and  discretion  vested  in  them,  was,  as  before  stated, 
the  act  of  the  county  itself.  The  testimony  of  both  appellee  and  his 
vendor  McDonough  tends  to  show  that  at  the  time  of  their  several 
purchases  they  were  without  actual  notice  of  any  defect  in  Mrs.  RolUns's 
title,  and  that  they  purchased  in  good  faith  paying  an  adequate  con- 
sideration, and  the  issue  thus  presented,  we  think,  available  to  appellee. 
Under  such  circumstances  we  think  it  well  settled  that  a  county,  like 
an  individual,  is  subject  to  the  principles  of  law  underlying  the  doctrine 
of  innocent  purchasers.  (4  Thompson  on  Corporations,  sees.  5247, 
6262 ;  Adams  Co.  v.  Railway  Co.,  39  Iowa,  407 ;  Nolan  County  v.  State, 
83  Texas,  194;  Mitchell  County  v.  Bank,  91  Texas,  362;  Presidio 
County  V.  Bank,  20  Texas  Civ.  App.,  511;  Commissioners  of  Knox 
County  V.  Aspinwall,  21  How.,  539.) 

There  was  evidence  that  in  August,  1900,  prior  to  either  appellee's 
or  McDonough's  purchases,  one  J.  R.  Kerlin  leased  from  San  Augustine 
County  all  of  its  public  free  school  lands,  including  that  in  controversy. 
At  the  time  of  this  lease,  however,  Kerlin  was  already  in  possession  of 
the  land  in  controversy  under  and  by  virtue  of  a  lease  for  five  years 
from  Mrs.  Rollins  that  did  not  expire  until  about  the  first  of  November, 
1901,  which  was  subsequent  to  the  conveyances  under  which  appellee 
claims.  It  is  insisted  in  behalf  of  appellant,  in  effect,  that  the  fact 
of  the  acceptance  of  the  lease  from  San  Augustine  County,  and  of 
Kerlin's  subsequent  possession  of  the  premises  thereunder,  affected  both 
appellee  and  McDonough  with  notice  of  appellant's  title,  and  the  case 
of  CoUum  V.  Sanger  Brothers,  98  Texas,  162,  11  Texas  Ct.  Rep.,  78, 
seems  to  support  this  contention.  But  we  are  not  inclined  to  extend 
the  doctrine  of  the  CoUum  case,  and  the  majority  think  it  distinguish- 
able from  the  one  before  us.  In  the  Collum  case  the  person  in  possession 
was  permitted  to  hold  an  undivided  interest  in  land  acquired  by  an 
unrecorded  deed,  as  against  an  execution  purchaser  without  notice 
thereof,  in  addition  to  an  undivided  interest  of  which  the  execution 
purchaser  had  notice.  The  contest  there  was  directly  between  the 
purchaser  and  the  possessor,  and  the  possessor's  title  was  not  only 
hostile  to  the  claimant,  but  her  possession  was  distinct,  exclusive  and 
openly  asserted  by  virtue  of  such  hostile  title.  In  the  case  before  us  it 
is  undisputed  that  Kerlin,  the  alleged  tenant  of  San  Augustine  County, 
had  gone  info  and  long  held  possession  by  virtue  of  a  lease  from  Mrs, 
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Bollins  which  was  of  record ;  that  the  lease  from  San  Augustine  County 
merely  included  the  land  in  controversy  with  other  lands  not  herein 
involved,  and  was  kept  with  Kerlin's  private  papers  and  not  recorded 
until  after  the  purchases  under  which  appellee  claims;  that  the  rental 
provided  for  by  the  Rollins  lease  was  regularly  paid  until  after  ap- 
pellee's purchase,  and  there  was  evidence  tending  to  show  that  neither 
appellee  nor  his  vendor,  McDonough,  had  any  actual  notice  of  the 
apparently  concealed  fact  that  San  Augustine  County  had  executed  a 
lease  to  Kerlin.  It  seems  diflScult  to  say  that  Kerlin's  possession  under 
the  circumstances  was  the  possession  of  San  Augustine  County.  It  was 
certainly  not  exclusively  so.  It  was  at  best  concurrent  with  the  pos- 
session devolved  by  the  lease  of  Mrs.  Rollins.  There  was  no  real  or 
apparent  repudiation  of  the  Rollins  asserted  right  of  possession,  though 
the  county's  lease  was  distinctly  hostile  in  nature.  Two  hostile  pos- 
sessions could  not  well  coexist,  and  the  majority  at  least  feel  unwilling 
to  say  that  as  a  matter  of  law  appellee  was  required  under  the  circum- 
stances to  take  notice  that  Kerlin  was  claiming,  if  he  did  so,  some  right 
under  San  Augustine  County,  and  from  this  fact  required  to  further 
take  notice  of  the  character  and  extent  of  the  county's  claim.  Kerlin 
could  not  thus  surreptitiously  gain  possession  as  against  his  landlord, 
Mrs.  Rollins,  nor  do  we  think  San  Augustine  County  should  be  allowed 
through  him  to  assert  a  right  which  by  limitation  might  confer  title, 
or  any  other  right  of  a  lawful  possessor.  Under  the  common  law  a  de- 
livery of  seizin,  or  possession,  was  necessary  to  the  creation  of  a  lease- 
hold interest  in  lands.  (Tiedeman  on  Real  Property,  sec.  772.)  San 
Augustine  County  made  no  delivery,  and  in  no  legal  sense  did  Kerlin 
become  its  tenant.  That  a  tenant  can  not  dispute  his  landlord's  title, 
and  that  limitation  will  not  begin  to  run  in  his  favor  until  he  has 
distinctly  repudiated  his  landlord's  title  and  notice  of  that  fact  brought 
home  to  his  landlord  by  notorious  adverse  possession  or  otherwise,  are 
rules  so  familiar  that  no  citation  of  authority  is  required,  and  Mr. 
Wade,  in  his  work  on  the  Law  of  Notice,  in  speaking  of  the  character 
of  the  possession  sufficient  to  give  notice  of  the  claimant's  title,  not 
only  says  (2d  Edition,  sec.  288)  that  it  must  be  "actual,  open  and 
notorious,"  but  also  "exclusive"  (sec.  290),  "unequivocal"  (sec.  291). 
This  author  in  section  297  announces  the  rule  applied  in  this  State,  that 
if  the  possession  be  consistent  with  the  recorded  title,  it  is  referable 
thereto,  and  in  sections  302  and  303,  further  says:  "It  has  also  been 
decided,  where  possession  by  one's  lessees  or  tenants  was  regarded  as 
sufficient,  that  their  tenancy  must  commence  after  the  acquisition  of 
the  title  evidenced  by  such  possession.  In  other  words,  where,  at  the 
time  of  the  sale,  the  grantor  was  in  possession  by  his  tenants,  who 
afterwards  attorned  to  the  grantee,  the  grantor's  deed  being  unrecorded, 
this  was  held  insufficient  to  charge  even  an  attaching  creditor  of  the 
grantor  with  notice  of  such  unregistered  conveyance."  "So  where  one 
who  held  possession  as  lessee,  and  after  the  expiration  of  the  term 
remained  a  tenant  at  sufferance  for  a  short  time  and  then  purchased  the 
fee,  it  was  decided  that  such  possession  would  be  referred  to  the  original 
tenancy  under  which  it  commenced,  and  would  not  stand  for  notice 
of  title  under  which  she  held  at  the  date  of  the  subsequent  purchase." 
See,  also,  Devlin  on  Peeds,  sees.  776,  769,  770,  and  authorities  cited. 
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We  conclude  this  subject  by  saying  that  we  think  the  question  is  one 
of  fact  for  the  jury's  determination,  whether  the  circumstances  of 
Kerlin's  possession  or  claim,  if  any,  under  the  county  lease  was  of  such 
notoriety  or  character  as  to  put  purchasers  upon  inquiry  or  notice.  To 
hold  otherwise,  it  seems  to  us,  is  to  violate  the  spirit  of  our  registration 
statutes,  and  to  enable  hostile  claimants  to  mislead  and  perpetrate 
frauds  upon  innocent  purchasers. 

Nor  do  we  think  the  recitations  in  the  several  conveyances  constitut- 
ing Mrs.  Bollins's  previous  title,  prove  as  matter  of  law  notice  to  ap- 
pellee or  McDonough  of  the  vice  alleged  to  exist  in  the  deed  from  San 
Augustine  County  of  February  13,  1884.  Those  recitals,  as  matter  of 
law,  constitute  notice  to  appellee  and  to  McDonough  of  all  things  to  be 
reasonably  inferred  therefrom,  and  nothing  more.  (Sayles'  Civ.  Stats., 
art.  4652;  White  v.  McGregor,  92  Texas,  556,  50  S.  W.  Rep.,  564; 
Dalton  v.  Rainey,  75  Texas,  516.)  They  at  most  prove  merely  that  the 
land  had  been  originally  conveyed  to  Mrs.  Rollins's  remote  vendor  for 
a  consideration  other  than  money,  and  therefore  that  her  title  emanating 
from  that  source  was  invalid.  The  purchase,  however,  by  Mrs.  Rollins 
in  1884  direct  from  San  Augustine  County  was  not  inconsistent  with 
the  facts  shown  by  the  recitals,  but  was  entirely  consistent  with  the 
thought  that  the  fact  proven  by  the  recitals  was  acknowledged,  and  that 
a  new  and  different,  a  perfect  title  was  sought  and  obtained.  The 
recitals  referred  to  did  not  necessarily  convey  knowledge  of  the  further 
fact  that  the  Commissioners'  Court  of  San  Augustine  County  in  making 
the  conveyance  of  February  13,  1884,  secretly  accepted,  in  contradiction 
of  the  import  of  the  recitals  of  the  conveyance,  something  other  than 
money  in  part  consideration  for  the  new  transfer.  If  appellee  and 
McDonough  in  fact  knew  of  these  recitals,  it  would  of  course  be  proper 
for  the  consideration  of  the  jury,  together  with  all  other  evidence  upon 
the  issue  of  notice  or  knowledge  in  fact. 

In  answer  to  all  assignments  of  error  presented  in  behalf  of  ap- 
pellant appellee  insists  that  under  the  law  and  the  undisputed  facts,  no 
other  verdict  and  judgment  than  for  appellee  could  have  been  rendered. 
The  contention  is  that  the  order  and  conveyance  of  February  13,  1884, 
is  at  most  but  voidable  on  the  ground  of  fraud;  that  the  right  asserted 
by  appellant  in  effect  is  one  to  cancel  and  set  aside  said  order  and 
conveyance  upon  this  ground,  the  right  to  do  which  has  been  barred  by 
the  law  of  limitation  and  laches.  While  it  is  true  that  nearly  twenty 
years  elapsed  after  the  conveyance  to  Mrs.  Rollins  in  February,  1884, 
before  San  Augustine  County  asserted  any  right  whatever  in  hostility 
thereto,  we  nevertheless  feel  unable  to  agree  with  the  contention  that 
appellant's  right,  if  any,  has  been  barred.  By  the  express  terms  of  our 
Constitution  the  defense  of  limitation  is  not  available.  It  provides; 
"all  lands  heretofore  or  hereafter  granted  to  the  several  counties  of 
this  State  for  educational  purposes  are  of  right  the  property  of  said 
counties  respectively  to  which  they  were  granted  and  title  thereto  is 
vested  in  said  counties  and  no  adverse  possession  or  limitation  shall 
ever  be  available  against  the  title  of  any  county.'^  (Art.  7,  sec.  6.) 
The  county  then  can  be  precluded  from  a  recovery  only  by  an  applica- 
tion of  the  doctrine  of  innocent  purchaser,  as  to  which  we  have  we  think 
sufficientlv  indicated  our  views. 
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Because  of  the  error  in  the  charge  discussed,  it  is  ordered  that  the 
judgment  be  reversed  and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  views  herein  expressed. 

ON    MOTION    FOR   REHEARING. 

Appellee  now  insists  that  notwithstanding  the  errors  discussed  in  our 
opinion  on  original  hearing  no  other  judgment  than  the  one  rendered 
could  have  been  rendered,  on  the  ground  that  the  undisputed  evidence 
shows  that  the  appellee's  immediate  vendor,  M.  B.  McDonough,  was  an 
innocent  purchaser  of  the  land  in  controversy  for  value  and  without 
notice  of  defect  of  title.  This  question  was  not  so  presented  in  ap- 
pellee's brief  on  original  hearing,  and  we  hence  did  not  then  review  the 
evidence  with  a  view  of  its  determination.  We  have  now,  however, 
carefully  considered  the  evidence  and  the  arguments  of  counsel  on  the 
point  and  conclude  that  we  must  sustain  the  contention  stated. 

M.  B.  McDonough  testified  by  deposition  on  his  examination  in 
chief,  as  follows:  "My  name  is  Michael  B.  McDonough;  I  am  sixty 
years  old  and  live  in  Chicago,  Illinois,  and  am  a  real  estate  agent.  I 
am  the  same  Michael  B.  McDonough  to  whom  Chas.  E.  and  Ella  C. 
Rollins  conveyed  2,952  acres  of  land  in  Lubbock  County  by  deed  of 
October  11,  1901.  I  bought  the  property  about  the  latter  part  of  March, 
1901.  The  deed  was  not  made  out  until  later.  The  conveyance  was 
made  on  the  3d  day  of  April,  1901.  I  haven't  the  deed  in  my  possession 
and  do  not  know  where  it  is.  The  original  conveyance  was  not  put  of 
record,  because  of  the  fact  that  the  land  in  question  was  leased  to  a 
Mr.  Bums,  which  lease  did  not  expire  until  October  1,  1901,  and  before 
that  lease  expired  I  sold  the  land  to  Mr.  Madden,  and  he  objected  to  the 
deed  of  April  3.  Something  in  the  acknowledgment  did  not  suit  him, 
and  he  wanted  another  deed;  so  on  the  11th  day  of  October,  1901,  Mr. 
and  Mrs.  Rollins  made  another  deed  to  me,  and  I  in  turn  made  another 
deed  to  Mr.  Miuiden  for  the  purpose  of  correcting  the  objections  made 
to  the  first  one.  At  the  time  I  bought  the  land  I  had  no  knowledge  of 
any  claim,  and  never  heard  of  any  adverse  claims  to  Mrs.  Rollins's  title. 
The  deed  recites  the  true  consideration.  I  paid  them  $1,000  in  cash, 
and  released  a  claim  for  services  rendered,  which  was  included  as  a  part 
of  the  consideration  in  addition  to  the  one  thousand  dollars  paid.^ 
The  evidence  of  this  witness  on  cross  examination  is  somewhat  volumin- 
ous and  hence  will  not  be  copied.  But  nothing  thereby  developed 
weakens  the  force  of  what  we  have  quoted.  If  anything  it  adds  thereto. 
The  following  may  be  pertinent,  viz:  that  he  was  in  the  real  estate 
business  and  not  related  to,  or  the  agent  or  attorney  of,  any  of  the 
parties;  that  he  had  known  Mrs.  Rollins  about  four  years  and  Mr. 
Rollins  about  seven  years;  that  "it  was  a  straight  business  deal"  with 
him ;  that  he  purchased  the  property  for  himself  and  acted  for  himself 
alone  in  the  matter;  that  he  knew  of  the  character  and  value  of  the 
land  from  information  furnished  by  Mr.  Rollins  and  others,  and  knew 
Eerlin  was  in  possession  as  subtenant  under  Mr.  Burns,  lessee  of  Mrs. 
Rollins;  that  he  paid  of  his  own  money  one  thousand  dollars  in  cash 
and  released  claim  against  Mr.  Rollins ;  that  he  investigated  the  title ; 
had  abstract  and  lease  of  parties  in  possession  and  opinion  of  Mr. 
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Lockett^  of  Austin,  Texas,  to  the  effect  that  Mrs.  BoUins's  title  was 
good. 

We  find  nothing  in  all  this  that  even  tends  to  show  that  McDonough 
was  other  than  a  purchaser  of  the  land  in  controversy  in  good  faith,  for 
a  valuable  consideration  and  without  notice  of  the  latent  facts,  if 
permissible  to  so  term  them,  relied  upon  as  establishing  the  defect,  if 
any,  in  the  title  conveyed  to  Mrs.  Rollins  by  the  deed  of  San  Augustine 
County  of  date  February  13,  1884.  Nor  do  we  find  any  other  evidence 
of  probative  force  that  in  our  opinion  does  so.  The  arguments  in  be- 
half of  appellant  have  been  read,  but  the  circumstances  therein  adverted 
to,  such  as  that  McDonough  purchased  without  personal  examination, 
failed  to  write  to  or  make  inquiries  of  Kerlin,  etc.,  at  most  but  create 
a  suspicion,  and  are  all  sufficiently  explained  consistently  with  ap- 
pellee's contention.  It  is  true  that  in  our  opinion  on  original  hearing, 
in  discussing  the  effect  of  Kerlin's  alleged  possession  under  a  lease 
from  San  Augustine  County,  we  said  that  the  question  thereby  presented 
was  "one  of  fact  for  the  jury^s  determination,  whether  the  circumstances 
of  Kerlin's  possession  or  claim,  if  any,  under  the  county  lease  was  of 
such  notoriety  or  character  as  to  put  purchasers  upon  inquiry  or 
notice."  This  was  stated,  however,  because  of  appellant's  contention 
that  the  mere  fact  of  Kerlin's  possession  under  the  county's  lease  in 
legal  effect  constituted  notice  and  in  view  of  the  possible  developments 
on  another  trial,  and  not  because  of  any  evidence  that  Kerlin's  claim 
of  possession  under  the  lease  was  attended  by  any  notoriety  or  circum- 
stances tending  to  affect  McDonough  with  notice.  As  a  matter  of  fact 
we  find  nothing  in  the  evidence  ot  any  notoriety  or  circumstance  ac- 
companying said  claim  of  Kerlin's  that  even  tends  to  show  that  M.  B. 
McDonough  was  put  upon  inquiry  or  notice  and  our  view  on  this 
subject,  as  originally  expressed,  having  been  since  confirmed  by  our 
Supreme  Court  in  the  case  of  Cobb  v.  Bobertson,  99  Texas,  138,  where  it 
is  held,  in  effect,  that  an  attornment  such  as  shown  by  Kerlin  is  a 
nullity,  we  see  no  necessity  for  a  submission  of  the  issue  to  the  jury. 
We  therefore  finally  conclude  on  the  whole  that  the  undisputed  evidence 
shows  that  appellee's  vendor  was  an  innocent  purchaser  of  the  land  in 
controversy  for  value  and  without  notice  of  any  defect  of  title  in  Mrs. 
Bollins.  Appellee,  regardless  of  notice  on  his  part,  acquired  all  the 
right  and  title  of  McDonough,  and  it  hence  follows  therefrom,  and  from 
our  conclusions  on  original  hearing  not  in  conflict  herewith,  that 
appellee's  motion  for  a  rehearing  should  be  granted,  and  the  judgment 
below  affirmed. 

Motion  for  rehearing  granted,  and  judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Missouri,  Kansas  &  Texas  Bailway  Company  op  Texas  v.  Annie 

Nelson  et  al. 

Decided  April  29,  1005. 

1. — ^Feilowienrant'c  Statute — ^Interstate  Commerce. 

The  Texas  fellow^ervant's  statute  (Rev.  Stats.,  arts.  4560f-4560h)  making 
railway  companies  liable  in  damages  for  the  negligence  of  a  servant  affecting 
another  servant  does  not,  as  applied  to  injuries  occurring  in  this  State  and 
resulting  in  death,  impose  a  burden  on  interstate  commerce  within  the  meaning 
of  the  commerce  clause  of  the  Federal  Constitution,  and  is  not  unconstitutional 
as  affecting  railway  companies  engaged  in  interstate  commerce. 

2. — Same— Police  Power  of  States. 

In  conferring  upon  Congress  the  right  to  regulate  commerce  it  was  not 
intended  to  deprive  the  States  of  the  right  to  legislate  on  subjects  relating 
to  the  health,  life  or  safety  of  citizens,  whether  engaged  in  foreign  or  interstate 
commerce,  though  such  legislation  might  indirectly  or  remotely  affect  the  com- 
merce of  the  country. 

8. — Contributory  Negligence — Charge. 

Where  the  issue  of  contributory  negligence  was  fairly  submitted  in  the 
main  charge,  the  court  properly  refused  a  further  charge  in  relation  thereto 
repudiating  the  doctrine  of  comparative  negligence  and  instructing  that  there 
could  be  no  recovery  if  both  parties  were  guilty  of  negligence,  causing  the 
injury,  even  though  that  of  deceased  was  less  than  the  negligence  of  the  other 
party. 

4. — ^Damages  In  Action  for  Death — ^Verdict  not  Excessive — ^Engineer. 

In  an  action  for  negligently  causing  the  death  of  «.n  engineer,  33  years 
old,  of  good  health  and  habits,  earning  an  average  of  $96.75  per  month,  with 
a  capacity  to  earn  $120  per  month,  who  assisted  in  the  homework,  supported 
his  family  well,  and  left  a  wife,  27  years  old,  and  four  children,  from  two 
months  to  nine  years  old,  a  verdict  for  $16,000  in  favor  of  the  wife  and 
children  is  held  not  excessive. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 

T.  8.  Miller,  C.  H.  Smith  and  A.  L.  Beaty,  for  appellant. — 1.  At 
the  time  and  place  of  Nelson^s  injuries  appellant  and  its  servants  were 
engaged  as  instruments  of  interstate  commerce,  and  consequently  the 
Texas  statute,  articles  4560f  to  4560h,  making  railway  companies  liable 
in  damages  for  the  negligence  of  one  servant  affecting  another,  when 
attempted  to  be  applied  here,  imposes  a  burden  on  interstate  commerce, 
is  in  conflict  with  the  Constitution  of  the  United  States,  article  1, 
section  8,  giving  Congress  power  to  regulate  commerce  among  the 
several  States,  and  article  6,  providing  that  said  Constitution  and  the 
laws  of  the  United  States  made  in  pursuance  thereof  shall  be  the 
supreme  law  of  the  land,  and  is  therefore  inoperative.  Rev.  Stats,  of 
Texas,  arts.  4560f  to  4560h;  Navigation  Co.  v.  Insurance  Co.,  89  Texas, 
1 ;  U.  S.  Const.,  art.  1,  sec.  6,  and  art.  6 ;  U.  S.  Comp.  Stat.,  1901,  p. 
3174-3177;  Railway  v.  Commission,  162  U.  S:,  197;  Johnson  v.  Southern 
Pac.  Co.,  U.  S.  Sup.  Court,  Dec.  19,  1904 ;  Telegraph  Co.  v.  Pendleton, 
122  U.  S.,  347;  Brennan  v.  Titusville,  153  U.  S.,  289;  McCall  v. 
California,  136  U.  S.,  104;  Railway  v.  Pennsylvania,  136  U.  S.,  114; 
Railway  v.  lUinois,  118  U.  S.,  667;  Hall  v.  De  Cuir,  96  U.  S.,  485. 
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Wolfe,  Hare  &  Maacey,  for  appellees. — In  conferring  upon  Congress 
the  right  to  regulate  commerce,  it  was  never  intended  to  deprive  the 
States  of  the  right  to  legislate  on  subjects  relating  to  the  health,  life  or 
safety  of  citizens,  whether  engaged  in  foreign  or  interstate  commerce, 
though  such  legislation  might  indirectly  or  remotely  affect  the  com- 
merce of  the  country.  Houston  &  T.  C.  R.  Co.  v.  Mayes,  83  S.  W.  Rep., 
53,  and  authorities  cited;  Sherlock  v.  Ailing,  93  U.  S.,  99,  23  Law 
Ed.,  819;  King  v.  Amer.  Transportation  Co.  (1  Flip),  Fed.  Case 
7,787 ;  Brechbill  v.  Randall,  102  Ind.,  528,  1  N.  E.  Rep.,  362 ;  Norfolk 
&  W.  Ry.  Co.  V.  Commonwealth,  93  Va.,  749,  24  S.  E.  Rep.,  837. 

BOOKHOTJT,  Associate  Justice. — ^While  in  the  service  of  ap- 
pellant as  a  locomotive  engineer  John  E.  Nelson  sustained  injuries 
from  which  he  died.  His  widow,  Annie  Nelson,  for  herself  and  the 
minor  children,  brought  suit  and  recovered  against  the  company  a 
verdict  and  judgment  for  $16,000  damages,  from  which  this  appeal  is 
taken. 

It  is  contended  that  at  the  time  and  place  of  Nelson's  injuries  ap- 
pellant and  its  servants  were  engaged  as  instruments  of  interstate 
commerce,  and  consequently  the  Texas  statute,  making  railway  com- 
panies liable  in  damages  for  the  negligence  of  one  servant  affecting 
another,  when  attempted  to  be  applied  here,  imposes  a  burden  on 
interstate  commerce,  and  is  in  conflict  with  the  Constitution  of  the 
United  States,  article  1,  section  8,  giving  Congress  power  to  regulate 
commerce  among  the  several  States. 

The  appellant  requested  a  special  charge  substantially  embracing  the 
proposition  insisted  on,  which  the  court  refused,  and  such  refusal  is 
made  the  basis  of  the  first  assignment  of  error.  The  court  did  not 
err  in  refusing  the  charge.  Deceased  was  killed  in  a  collision  between 
two  of  appellant's  through  freight  trains  at  a  point  between  Denison 
and  the  State  line.  He  was  pulling  the  southbound  and  the  other 
engineer,  whose  alleged  negligence  is  complained  of,  was  running  north. 
It  was  agreed  in  open  court  that  the  northbound  train  that  collided  with 
the  train  on  which  Nelson  was  engineer  was  loaded  with  stock  prin- 
cipally; that  some  of  the  cars  were  not,  but  most  of  them  were,  loaded 
with  stock  that  was  being  shipped  by  parties  residing  in  Texas  to 
parties  residing  in  St.  Louis  and  Chicago,  to  be  sold  under  an  arrange- 
ment with  commission  merchants;  that  the  southbound  train  on  which 
Nelson  was  engineer  was  loaded  with  freight,  principally  merchandise 
and  things  of  that  kind,  that  was  being  shipped  from  the  Indian 
Territory  or  from  the  markets  in  St.  Louis  and  Chicago  to  Texas;  that 
a  great  deal  of  this  freight  had  been  sold  by  merchants  in  Chicago  and 
St.  Louis  to  merchants  in  Texas,  and  was  being  shipped  to  Texas. 
In  her  petition  the  plaintiff  averred,  as  a  ground  of  recovery,  the 
negligent  failure  of  the  engineer  and  crew  of  the  northbound  train  to 
keep  a  lookout  and  observe  certain  rules  of  the  company  in  regard  to 
its  train  brake  system.  There  was  evidence  of  this,  and  the  court  charged 
the  jury  in  effect  that  such  negligence,  if  established,  would  render  the 
company  liable,  and  refused  special  charges  in  the  language  quoted  in 
the  assignments  of  error.  The  federal  question,  same  point,  was  also 
made  in  the  answer. 
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In  the  case  of  Sherlock  v.  Ailing,  93  IT.  S.,  99,  Ailing,  as  adminis- 
trator, brought  suit  against  Sherlock  and  others,  the  owners  of  a  line 
of  steamers  engaged  in  the  carriage  of  passengers  on  the  Ohio  River. 
A  collision  between  the  boats  resulted  in  the  death  of  one  of  the  pas- 
sengers. Suit  was  brought  by  the  administrator  of  the  deceased  in  the 
State  of  Indiana.  It  was  there  contended  that  death  having  occurred 
by  a  collision  between  the  boats  engaged  in  interstate  commerce  under 
the  laws  of  the  United  States,  and  that  as  the  common  law  and  maritime 
law  gave  no  cause  of  action,  the  statute  of  Indiana,  creating  a  cause  of 
action  in  such  case  was  void,  because  it  placed  a  new  burden  upon 
interstate  commerce. 

In  passing  upon  the  validity  of  the  statute,  the  Supreme  Court  said : 
"It  only  declares  a  general  principle  respecting  the  liability  of  all 
persons  within  the  jurisdiction  of  the  State,  for  torts  resulting  in  the 
death  of  parties  injured.  And  in  the  application  of  the  principle  it 
makes  no  difference  where  the  injury  complained  of  occurred  in  the 
State,  whether  on  land  or  on  water.  General  legislation  of  this  kind, 
prescribing  the  liabilities  or  duties  of  a  citizen  of  a  State,  without  dis- 
tinction as  to  pursuit  or  calling,  is  not  open  to  any  valid  objection 
because  it  may  affect  persons  engaged  in  foreign  or  interstate  commerce." 

In  King  v.  Transportation  Company,  14  Fed.  Cases,  p.  512,  the  court 
held  that  the  State  had  exclusive  control  of  all  matters  appertaining  to 
its  own  police,  and  could  establish  and  regulate  ferries  and  control  the 
moving  of  vessels  in  its  harbors,  and  enact  inspection  laws,  having 
such  unlimited  jurisdiction  over  all  persons  and  things  within  its  limits 
as  any  foreign  nation.  See  also  Houston  &  T.  C.  R.  Co.  v.  Mayes,  83 
S.  W.  Rep.,  53;  Brechbill  v.  Randall,  102  Ind.,  528,  1  N.  E.  Rep., 
362;  Norfolk  &  W.  Ry.  Co.  v.  Commonwealth,  93  Va.,  749,  24  S.  E. 
Rep.,  837. 

In  conferring  upon  Congress  the  right  to  regulate  commerce,  it  was 
not  intended  to  deprive  the  States  of  the  right  to  legislate  on  subjects 
relating  to  the  health,  life  or  safety  of  citizens,  whether  engaged  in 
foreign  or  interstate  commerce,  though  such  legislation  might  indirectly 
or  remotely  affect  the  commerce  of  the  country.  We  think  it  clear 
that  articles  4560f  to  4560h,  Revised  Statutes  of  1896,  making  railway 
companies  liable  in  damages  for  the  negligence  of  one  of  their  servants 
affecting  another  does  not,  as  here  applied,  impose  a  burden  on  inter- 
state commerce  within  the  meaning  of  the  commerce  clause  of  the 
Constitution  of  the  United  States. 

Complaint  is  made  of  the  action  of  the  court  in  refusing  the  follow- 
ing special  charge  requested  by  defendant:  "In  this  State  there  pre- 
vails no  doctrine  of  comparative  negligence ;  so,  if  you  believe  from  the 
evidence  in  this  case  that  both  parties  were  guilty  of  negligence  causing 
or  contributing  to  the  injuries  to  the  deceased,  Nelson,  that  is  to  say, 
if  the  persons  operating  the  northbound  train  were  guilty  of  negligence 
proximately  causing  said  injuries,  and  said  Nelson  was  guilty  of  negli- 
gence proximately  contributing  to  cause  said  injuries,  you  will  find 
for  the  defendant,  even  though  you  may  believe  from  the  evidence  that 
Nelson^s  negligence  was  less  than  the  negligence  of  the  parties  operating 
the  northbound  train." 
•    Appellant  plead  that  "the  injury  complained  of,  if  any  such  was 
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sustained,  was  proximately  caused  or  contributed  to  by  the  said  John 
E.  Nelson's  own  negligence  and  want  of  care  and  by  that  of  his  fellow 
servants.^'  The  court  did  not  err  in  refusing  the  charge.  The  main 
charge  fairly  submitted  the  issue  of  contributory  negligence  insofar 
as  it  was  called  for  by  the  pleading  and  evidence. 

The  verdict  of  the  jury  is  complained  of  as  being  excessive.  The 
evidence  shows  that  the  deceased  was  thirty-three  years  of  age  at  the 
time  of  his  death,  and  had  a  life  expectancy  of  thirty-three  and  a  third 
years.  He  was  a  man  of  good  health  and  weighed  185  pounds.  He  was 
of  good  habits  and  supported  his  family  well.  He  left  surviving  him 
his  wife,  twenty-seven  years  of  age,  and  four  children,  two  boys  and 
two  girls,  their  ages  ranging  from  two  months  to  nine  years.  The 
deceased  had  been  an  engineer  for  seven  years,  and  was  earning  an 
average  of  ninety-six  dollars  and  seventy-five  cents  per  month.  He  was 
capable  of  earning  one  hundred  and  twenty-five  dollars  per  month. 
When  home  he  assisted  in  doing  work  about  the  house,  built  fires, 
brought  in  the  water  and  assisted  with  the  children.  The  verdict  was 
for  sixteen  thousand  dollars.  In  view  of  the  evidence  we  can  not  say 
that  the  verdict  is  excessive.  (Railway  Co.  v.  Younger,  90  Texas, 
387;  Railwav  Co.  v.  Lacy,  86  Texaa,  244;  Railway  Co.  v.  McVev,  81 
S.  W.  Rep.,  ^991.) 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Harriet  West  v.  Giles  Webster. 

Decided  April  29,  1905. 

1. — ^Parol  Gift  of  Land — Speoiilo  Performance. 

Mere  posaession  of  land  under  a  parol  gift  does  not  entitle  the  donee  to  a 
specific  performance  and  a  divestiture  of  title  out  of  the  donor.  In  such  cases 
the  making  of  permanent  and  valuable  improvements  is  also  necessary. 

8. — Limitations — Adverse  Possession — tissue  for  Jury. 

Where  plaintiff  claimed  land  by  parol  gift  from  defendant  and  by  limita- 
tion  under  the  ten  years'  statute,  and  possession  for  over  twenty  years  was 
shown,  the  mere  fact  that  eight  or  nine  years  before  the  trial  she  permitted 
defendant,  without  objection,  to  remove  the  cabin  on  the  lot  to  an  adjoining 
part  of  the  lot  which  he  had  sold  to  another,  did  not  warrant  the  court  in 
assuming  as  a  matter  of  law  that  she  was  not  holding  the  remainder  of  the  lot 
adversely,  and  the  issue  of  limitation  was  for  the  jury. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

Cecil  L.  Simpson,  for  appellant. — Cited  on  the  point  that  it  was  error 
for  the  court  to  peremptorily  direct  a  verdict:  Joske  v.  Irvine,  91 
Texas,  574;  as  to  parol  gifts  of  land  and  what  state  of  facts  make 
such  gifts  binding:  Murphy  v.  Stell,  43  Texas,  135;  Montgomery  v. 
Carlton,  56  Texas,  364;  Wootters  v.  Hale,  83  Texas,  567;  Woolbridge 
V.  Hancock,  70  Texas,  41;  and  as  to  title  by  limitation:  Smith  v. 
Garza,  16  Texas,  155;  Gillespie  v.  Jones,  26  Texas,  346;  Moody  v. 
Holcomb,  26  Texas,  714;  Mime  v.  Eafel,  73  Texas,  803. 
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Kearby  &  Kearby,  for  appellee. — ^Unless  the  value  of  the  property 
will  more  than  offset  the  value  of  the  use  of  the  land  during  the  tenancy 
of  the  occupant,  the  statute  of  frauds  will  not  be  defeated  under  a 
parol  gift  or  sale.  Ann  Berta  Lodge  v.  Leverton,  42  Texas,  26 ;  Bridely 
V.  Owsley,  74  Texas,  71;  Robinson  v.  Davenport,  40  Texas.  342; 
Robertson  v.  Simpkins,  61  Texas,  461;  Sales  Real  Estate  Laws,  art. 
801,  p.  438;  Dugans  Heirs  v.  Colville,  8  Texas,  127;  Neatherly  v. 
Ripley,  21  Texas,  434 ;  Sullivan  v.  O'Neill,  66  Texas,  433. 

RAINEY,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
rendered  in  an  action  to  remove  cloud  from  title  to  a  lot  of  land  in  the 
city  of  Dallas  brought  by  Jane  Webster  against  Giles  Webster.  Jane 
Webster  died,  and  the  suit  was  continued  by  her  daughter,  Harriet 
West.  Jane  Webster  claimed  the  lot  by  parol  gift  from  Giles  Webster, 
and  by  ten  years  limitation.  This  was  controverted  by  Giles  Webster, 
and  these  two  issues  constitute,  the  controversy  herein. 

The  evidence  shows  that  Jane  Webster  was  the  widow  of  Giles 
Webster's  brother.  About  twenty-five  years  ago  she  moved  onto  the 
lot  in  controversy  by  permission  of  Giles  Webster  and  remained  there 
until  her  death  after  the  institution  of  this  action.  She  claimed  that 
the  lot  was  given  to  her,  and  Giles  Webster  claims  she  occupied  it  only 
as  tenant  at  will.  She  claimed  that  she  added  one  room  to  the  cabin 
on  the  lot  and  built  a  fence,  but  the  value  thereof  is  not  shown,  nor  was 
it  shown  that  said  improvements  were  permanent.  It  was  agreed  by 
the  parties  to  this  suit  "that  there  are  no  improvements  on  the  place 
of  any  particular  value.  The  improvements  on  the  place  have  been  on 
it  for  many  years  and  are  now  in  a  dilapidated  condition,  were  in  such 
condition  at  the  date  of  the  filing  of  this  suit.^*  The  title  to  the  lot 
is  in  Giles  Webster. 

The  trial  judge  concluded  the  evidence  did  not  support  Jane  Web- 
ster's claim,,  and  instructed  the  jury  to  return  a  verdict  for  Giles 
Webster,  which  was  done  and  judgment  entered  accordingly. 

The  evidence  fails  to  show  the  making  of  such  improvements  by  Jane 
Webster  as  to  entitle  her  to  a  decree  for  title  on  the  theory  of  a  gift. 
It  is  settled  in  this  State  that  mere  possession  under  a  parol  gift  of 
land,  whatever  may  be  the  rule  of  law  elsewhere,  does  not  entitle  the 
donee  to  a  specific  performance  and  a  divestiture  of  title  out  of  the 
donor.  Possession  and  the  making  of  permanent  and  valuable  im- 
provements is  required  in  such  cases.  (Woolridge  v.  Hancock,  70 
Texas,  18;  Newcomb  v.  Cox,  66  S.  W.  Rep.,  338;  Ann  Berta  Lodge 
V.  Leverton,  42  Texas,  18.) 

We  think,  however,  that  the  question  of  title  in  Jane  Webster  by 
the  statute  of  ten  years  limitation  is  raised  by  the  evidence.  There 
is  testimony  tending  to  show  peaceable  and  adverse  possession  by  Jane 
Webster  for  twenty  or  twenty-five  years.  But  it  is  contended  that  she, 
without  protest,  permitted  Giles  Webster  to  sell  the  lot  to  another  and 
remove  the  house  therefrom,  and  that  this  conclusively  shows  she  was 
holding  under  Giles  Webster. 

Jane  Webster  testified  on  this  point,  that  about  eight  or  nine  years 
before  the  trial  Giles  Webster  moved  the  house  around  some  three  or 
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four  feet  so  he  could  let  another  man  have  a  lot  on  the  other  side  of  it. 
She  also  testified  in  effect  that  she  had,  ever  since  she  went  on  the  lot, 
claimed  it  as  her  own  and  held  it  adversely  to  Giles  Webster's  owner- 
ship, and  that  the  lot  claimed  by  her  is  the  one  she  has  been  living  on 
for  twenty-five  years  or  more. 

Giles  Webster  testified  to  the  effect  that  Jane  Webster  was  merely 
a  tenant  at  will;  that  he  sold  part  of  the  lot  on  which  Jane  Webster 
lived  to  Stribling  &  Richardson;  that  he  moved  the  house  off  of  the 
land  when  he  sold  it,  without  objection  by  Jane  Webster,  and  that  the 
house  was  moved  twenty  or  thirty  feet. 

The  testimony,  we  think,  raised  an  issue  as  to  limitation,  which  should 
have  been  submitted  to  the  jury  for  their  determination.  The  removal 
of  the  house  by  Giles  Webster  without  objection  by  Jane  Webster,  which 
is  an  uncontroverted  fact,  is  not  of  that  conclusive  nature  which 
warranted  the  court  in  assuming  that  Jane  Webster  was  not  holding 
adversely  to  Giles  Webster.  It  was  a  circumstance  which  the  jury 
were  authorized  to  consider  in  determining  the  issue  of  limitation. 
Why  Jane  Webster  if  at  that  time  she  was  claiming  adversely,  did  not 
object  to  the  moving  of  the  house  is  not  shown,  but  in  any  event  it  is 
not  necessarily  conclusive  of  her  right,  if  any  she  had.  If  it  is  true 
that  the  house  was  only  moved  some  three  or  four  feet,  as  she  testifies, 
it  may  be  that  she  was  willing  to  surrender  that  much  to  accommodate 
Giles  Webster  that  he  might  he  able  to  sell  the  lot  to  Stribling  & 
Richardson,  without  intending  to  surrender  the  balance  of  the  lot  she 
claimed. 

For  the  reason  stated  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  v.  0.  E.  Kellerman. 

Decided  April  29,  1905. 

1. — Law  of  Another  State — Comity. 

A  right  of  action  given  by  the  statute  of  another  State  will  be  enforced 
here,  if  our  statutes  give  a  similar  right  under  the  same  state  of  facts,  and  it 
is  not  necessary  that  the  statutes  be  identical. 

2. — Same— Eellow  Servant  Statutes  of  Kansas  and  Texas. 

The  fellow  servant  statute  of  Kansas  making  a  railroad  liable  to  an  em- 
ploye for  the  negligence  of  its  agents  and  for  mismanagement  by  its  engineers 
or  other  employes  is  similar  to  the  fellow  servant  statute  of  Texas,  and  will 
be  enforced  by  the  Texas  courts,  where  they  have  obtained  jurisdiction  of  the 
parties,  as  to  rights  arising  under  the  Kansas  statute.  The  latter  creates  no 
distinction  between  agents  on  the  one  hand  and  engineers  and  employes  on  the 
other  such  as  would  alter  the  case. 

S. — ^Nonresident  Suing  Foreign  Railway  Corporation. 

Where  the  road  of  a  railway  company  incorporated  under  the  laws  of 
Kansas  extends  into  Texas  it  may  be  sued  here,  upon  service  duly  had  in  Texas, 
by  a  resident  of  Kansas  to  recover  for  personal  injury  which  occurred  in  Kansas. 

4. — Same — ^Laws  of  Another  State. 

The  laws  of  Texas  and  of  Kansas  being  substantially  the  same  with  refer- 
ence to  the  doctrine  of  comparative  negligence,  to  the  duty  of  the  master  to 
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furnish  the  servant  with  safe  tools  and  a  safe  place  to  work  in,  and  to  the 
right  of  defendant  to  have  a  special  verdict,  objections  on  these  grounds  to 
the  Texas   courts   exercising  jurisdiction   in   this   case   are   held   not   tenable. 

6. — Same— View  by  Jury. 

Nor  does  the  fact  that  in  Kansas  the  defendant  could  have  the  jury  view 
the  place  of  the  injury  constitute  such  an  objection,  since  the  statute  does 
not  give  this  as  an  absolute  right,  it  being  discretionary  with  the  judge  trying 
the  cause. 


6. — Same — Law  not  Applicable. 

The  court  properly  excluded  evidence  of  the  Kansas  statute  limiting  the 
recoveiy  in  a  case  of  death  bv  wrongful  act  to  $10,000,  this  being  an  action 
for   injuries  not  causing  death. 


7. — ^Negligence — ^Injury  to  Switchman — Charge — ^Hamlest  Error. 

Where  in  an  action  for  injury  to  a  railroad  switchman  the  charge  submitted 
only  one  issue  of  negligence,  the  failure  of  the  foreman  directing  the  work  to 
keep  a  lookout  for  the  engine  making  the  coupling,  the  submission  in  the  same 
connection  and  sentence  whether  or  not  such  foreman  directed  plaintiff  to 
figure  the  tonnage  of  the  train  then  being  made  up,  and  told  plaintiff  that 
be,  the  foreman,  would  make  the  coupling,  though  erroneous  because  not  war- 
ranted  by    the   pleading,    could   not    have   affected   the    defendant    injuriously. 


8. — Same — Proximate  Canie— ^Ineition  for  Jury. 

Whether  plaintiff's  failure  to  keep  a  lookout  and  give  signals  to  the  engi- 
neer  in  charge  of  the  switch  engine  was  the  proximate  cause  of  the  injury  was 
a  question  for  the  jury. 

9. — Same— Order  of  Foreman — Contributory  Negligence. 

If  plaintiff  wa«  directed  by  his  foreman  to  figure  the  tonnage  on  the  cars, 
the  foreman  stating  that  he  would  keep  a  lookout  and  give  signals  to  the  engi- 
neer of  the  switch  engine,  plaintiff  was  not  guilty  of  contributoiy  negligence 
in  failing  to  keep  a  lookout  or  give  signals,  as  it  would  otherwise  have  been 
his  duty  to  do. 

10. — Same— Joint  Negligence— Charge  Misleading. 

A  charge  that  if  the  jury  believed  from  the  evidence  that  plaintiff  and 
his  foreman  were  both  negligent,  and  that  such  negligence  contributed  to  the 
injuries,  they  should  find  for  defendant,  regardless  of  any  other  fact  in  the 
case,  was  properly  refused  as  misleading,  in  that  the  jury  might  have  under- 
stood therefrom  that  if  the  negligence  of  the  foreman  alone  contributed  to 
plain tifTs  injury  he  could  not  recover. 


11. — ^Same — ^Admission  of  Negligence — ^Evidence. 

Where  a  witness  for  the  defendant  company  testified  on  cross-examination 
that  he  was  injured  on  the  same  occasion  with  plaintiff,  and  that  the  company 
had  settled  with  him,  a  requested  charge  limiting  such  testimony  to  the  credi- 
bility of  the  witness  was  properly  refused,  since  it  tended  also,  when  unex- 
plained, to  show  an  admission  of  negligence  on  the  company's  part. 

Appeal  from  the  District  Court  of  Grayson.  Tried  belaw  before  Hon. 
J.  M.  Pearson. 

« 

T.  S.  Miller  and  A.  8,  Beaty,  for  appellant. — ^This  is  a  ease  in  which 
both  parties  are  nonresidents;  one  in  which  the  suit  is  for  an  alleged 
tort  committed  in  another  State,  the  laws  of  which  are  different  from 
ours;  and  one  in  which  it  worked  a  very  great  hardship  and  expense 
upon  the  defendant  as  well  as  a  deprivation  of  many  valuable  rights  of 
procedure,  and,  moreover,  was  an  unnecessary  imposition  upon  the 
taxpayers  of  this  State,  for  the  cause  to  be  tried  here.     Therefore  it 
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was  not  only  the  privilege  but  the  duty  of  the  trial  court  to  refuse  to 
entertain  jurisdiction.  Railway  v.  Jackson,  89  Texas,  107;  Railway  v. 
.Afiller,  19  Mich.,  316. 

Wolfe,  Hare  &  Maxey,  for  appellee. — 1.  A  citizen  of  the  State  of 
Kansas  has  a  constitutional  right  to  prosecute  in  the  courts  of  this 
State,  any  suit  which  could  be  maintained  by  a  citizen  of  Texas  had  he 
the  same  or  similar  cause  of  action.  The  fact  that  the  plaintiff  or 
defendant,  or  both  of  them,  are  citizens  of  some  other  State  of  the 
United  States,  would  not  of  itself  effect  the  jurisdiction  of  the  courts 
of  this  State  to  hear  and  determine  a  cause  of  action  when  jurisdiction 
of  the  persons  had  been  acquired.  Ward  v.  Maryland,  12  Wall.,  418; 
Const.  U.  S.,  art.  4,  sec.  2;  Cole  v.  Cunningham,  133  TJ.  S.,  107,  33 
L.  E.,  5:?8 ;  Corfield  v.  Conclli  4  Wash.  C.  C,  371 ;  Lemmon  v.  People, 
20  X.  Y.,  G08;  Campbell'v.  Morris,  3  Har.  &  McH.,  535;  Coford  v. 
Circuit  Judge,  79  Mich.,  352,  44  X.  W.  Rep.,  623;  Emgartner  v.  111. 
Steel  Co.  (Wis.),  68  X.  W.  Rep.,  664;  Reno,  Xonresidents,  p.  42,  sec. 
40. 

2.  A  right  of  action  for  a  tort  created  by  statute  of  one  State  may 
be  prosecuted  in  another  unless  against  good  morals  or  natural  justice 
or  some  equally  good  reason.  Dennick  v.  Railway  Co.,  103  TJ.  S.,  11, 
L.  E.,  439 ;  Railway  Co.  v.  Cox,  143  IT.  S.,  593,"^  L.  E.,  829 ;  Railway 
Co.  V.  Babcock,  154  U.  S.,  190,  L.  E.,  958;  Huntington  v.  Attrill,  14*6 
U.  S.,  670,  36  L.  E.,  1123;  Herrick  v.  Railway  Co.,  31  Minn.,  11,  16 
X.  W.  Rep.,  413;  Railway  Co.  y.  Doyle,  60  Miss.,  677;  Knight  v.  Rail- 
way  Co.,  108  Pa.,  250,  26  Am.  Eng.  R.  cases,  485;  Morris  v.  Railway 
Co!,  65  Iowa,  737,  40  X.  W.  Rep.,  401 ;  Higgins  v.  Railway  Co.,  155 
Mass.,  176,  29  X.  E.  Rep.,  534;  Railway  Co.  v.  McMullen,  117  Ind., 
439,  20  X.  E.  Rop.,  287;  Burns  v.  Railway  Co.,  113  Ind.,  167,  15  X.  E. 
Rep.,  230 ;  Railway  Co.  v.  Shivel,  18  S.  W.  Rep.,  944 ;  McLeod  v.  Rail- 
way Co.,  58  Va.,  727,  6  Atl.  Rep.,  648;  Railway  Co.  v.  Rouse,  178  111., 
132,  52  X.  E.  Rep.,  951;  Marisette  v.  Railway  Co.,  56  Atl.  Rep.,  1102; 
Railway  Co.  v.  Lucy,  43  Ga.,  461,  49  Ga,,  106;  Railway  Co.  v.  Spray- 
berry,  8  Baxt.  (Tenn.),  341;  I^onard  y.  av.  Co.,  84  X.  Y.,  48. 

3."  The  fact  that  the  witness  Fleming  was  injured  in  the  same 
accident  for  which  appellee  claims  damage,  and  appellant  had  settled 
with  him,  was  admissible  as  an  admission  against  interest.  Railway 
Co.  V.  Hertzig,  22  S.  W.  Rep.,  1013 ;  Grimes  v.  Keene,  52  X.  H.,  330'; 
Rowland  v.  Martell,  86  Ga.,  669,  12  S.  E.  Rep.,  1068;  Missouri  Pac. 
Ry.  Co.  V.  Lehmberg,  75  Texas,  51. 

BOOKHOUT,  Associate  Justice. — This  was  a  suit  for  damages  on 
account  of  personal  injuries  sustained  by  the  plaintiff  while  employed 
by  the  defendant  as  a  switchman,  and  the  trial  resulted  in  a  yerdict 
and  judgment  in  his  fayor  for  $6,500,  from  which  the  defendant 
appeals. 

The  petition  showed  that  the  plaintiff  resided  in  the  State  of  Kansas; 
that  the  defendant  was  incorporated  by  yirtue  of  the  laws  of  Kansas, 
and  that  the  injury  complained  of  was  sustained  in  the  city  of  Parsons, 
within  said  State.  The  defendant  interposed  a  plea  to  the  jurisdiction, 
setting  up  these  facts  as  a  reason  why  the  District  Court  of  Grayson 
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County  ought  not  to  take  jurisdiction  of  and  try  the  cause.  The  plea 
further  alleged  that  the  statute  of  Kansas,  creating  the  cause  of  action, 
was  different  from  the  statute  of  Texas  on  the  same  subject,  and  that  it 
will  work  a  great  hardship  upon  defendant  and  cause  additional  ex- 
pense, and  a  deprivation  of  many  valuable  rights  of  procedure,  to  have 
the  cause  tried  here. 

The  defendant  in  support  of  its  plea  read  in  evidence  the  following 
statute  of  Kansas : 

^'8014.  Common  Law — The  common  law  as  modified  by  constitu- 
tional and  statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people,  shall  remain  in  force  in  aid  of  the  general  statutes 
of  this  State;  but  the  rule  of  the  common  law,  that  statutes  in  deroga- 
tion thereof  shall  be  strictly  construed,  shall  not  be  applicable  to  any 
general  statute  of  this  State,  but  all  such  statutes  shall  be  liberally 
construed  to  promote  their  object." 

"1921.  Jurisdiction.  1.  There  shall  be  in  each  county  organized 
for  judicial  purposes  a  District  Court,  which  shall  be  a  court  of  record, 
and  shall  have  general  jurisdiction  of  all  matters,  both  civil  and 
criminal  (not  otherwise  provided  by  law),  and  jurisdiction  in  cases  on 
appeal  and  error*  from  all  inferior  courts  and  tribunals,  and  shall  have 
general  supervision  and  control  of  all  such  inferior  courts  and  tribunals, 
to  prevent  and  correct  errors  and  abuses.'^ 

"1952.  Fourteenth  District.  26a.  The  counties  of  Labatte  and 
Montgomery  shall  constitute  the  Fourteenth  Judicial  District,  and  terms 
of  court  shall  be  held  therein  commencing  in  each  year,  as  follows :  In 
Labatte  County  on  the  first  Monday  in  February,  April,  June  and 
November;  and  in  Montgomery  County  on  the  first  Monday  in  March, 
May,  October  and  December." 

"4732.  Verdicts,  General  and  Special.  The  verdict  of  the  jury  is 
either  general  or  special.  A  general  verdict  of  the  jury  is  that  by  which 
they  pronounce  generally  upon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant.  A  special  verdict  is  that  by  which  the 
jury  finds  facts  only.  It  must  present  the  facts  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  them ;  and  they  must  be  so  , 
presented  as  that  nothing  remains  to  the  court  but  to  draw  from  them 
conclusions  of  law." 

"4724.  View  by  the  Jury.  Whenever,  in  the  opinion  of  the  court, 
it  is  proper  for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material  fact  occurred, 
it  may  order  them  to  be  conducted  in  a  body  under  the  charge  of  an 
officer  to  the  place,  which  shall  be  shown  to  them  by  some  person  ap- 
pointed by  the  court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person  other  than  the  person  so  appointed  shall  speak  to  them  on 
any  subject  connected  with  the  trial." 

Also  the  statutes  fixing  the  fees  of  the  clerk  of  the  District  Court, 
and  that  fixing  the  fees  of  stenographers. 

The  defendant  read  in  evidence  the  decisions  of  the  Supreme  Court 
of  Kansas  in  the  following  cases,  published  in  the  Supreme  Court 
Reports  of  Kansas,  or  in  the  Pacific  Reporter,  published  by  West 
Publishing  Company,  which  decisions  were  agreed  to  as  being  duly 
authenticated  and  authorized :    Railway  v.  Rollins,  5  Kan.,  108 ;  Sawyer 
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V.  Sauer,  10  Kan.,  365;  Railway  v.  Houts,  12  Kan.,  263;  Railway  v. 
Blevins,  26  Pac.  Rep.,  689.  It  was  agreed  that  the  record  should  not 
be  encumbered  with  these  decisions  in  full,  but  that  the  same  should 
be  considered  as  though  set  out  in  full,  as  they  appear  in  the  Kansas 
Reports  and  Pacific  Reporter. 

The  defendant  offered  in  evidence  the  following  statute  of  Kansas, 
shown  to  have  been  in  force  since  prior  to  1901: 

"4871.  Action  for  Death ;  Limitation,  Etc.  When  the  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentative of  the  former  may  maintain  an  action  therefor  against  tlie 
latter,  if  the  former  might  have  maintained  an  action  had  he  lived, 
against  the  latter  for  an  injury  for  the  same  act  or  omission.  This 
action  must  be  commenced  within  two  years.  The  damages  can  not 
exceed  ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit  of 
the  widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed  in  the 
same  manner  as  personal  property  of  the  deceased."  The  court  ruled 
this  evidence  was  irrelevant  and  immaterial  and  excluded  it,  to  which 
ruling  defendant  excepted. 

Plaintiff  introduced  in  evidence  section  6858  of  the  Statutes  of 
Kansas,  reading:  "Every  railroad  company  organized  or  doing  business 
in  this  State,  shall  be  liable  for  all  damage  done  to  any  employe  of  said 
company  in  consequence  of  any  negligence  of  its  agents  or  of  any  mis- 
management of  its  engineers,  or  other  employes  to  any  person  sustain- 
ing such  damage." 

The  appellee  read  in  evidence  the  following  decisions  of  the  Supreme 
Court  of  Kansas:  City  of  Emporia  v.  Kowalski,  71  Pac.  Rep.,  232; 
Union  Pac.  Ry.  Co.  v.  Young,  19  Kan.,  488 ;  Atchison,  T.  &  S.  P.  Ry. 
Co.  V.  Kockler,  15  Pac.  Rep.,  567;  Railway  Co.  v.  Hall,  29  Kan.,  149; 
Brower  v.  Timreck,  71  Pac.  Rep.,  589;  Atchison,  T.  &  S.  P.  Ry.  Co. 
V.  Kingscott,  69  Pac.  Rep.,  184;  Atchison,  T.  &  S.  P.  Ry.  Co.  v. 
Bancord,  71  Pac.  Rep.,  253;  Swift  &  Co.  v.  Creasy,  61  Pac.  Rep.,  314. 

It  was  agreed  that  the  Missouri,  Kansas  &  Texas  Railway  Company 
operates  a  line  of  railroad,  extending  from  Red  River  south  into  the  city 
of  Denison,  and  from  Warner  Junction  on  the  main  line  to  Ray  Yards, 
west  of  the  city  of  Denison,  and  in  conjunction  with  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas,  operates  lines  between 
Ray  Yards  and  the  depot  yards,  round  houses  and  machine  shops  in 
Denison.  That  these  lines  are  owned  by  the  Texas  company.  That  the 
Missouri,  Kansas  &  Texas  Railway  Company  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  are  operated  under  the  designation 
as  the  Missouri,  Kansas  &  Texas  Railwav  Svstem.  That  the  ticket 
agent  in  Denison  had  authority  to  and  did  sell  tickets  from  Denison 
north  good  over  the  Missouri,  Kansas  &  Texas  Railway  Company,  and 
from  Denison  south,  good  over  the  Missouri,  Kansas  &  Texas  Railway 
Company  of  Texas,  and  is  the  joint  agent  of  the  two  roads,  as  is  also 
the  freight  agent  in  Denison. 

The  rule  recognized  by  the  courts  of  this  State  is,  that  a  right  of 
action  given  by  the  statute  of  another  State  will  be  enforced  in  this 
State,  if  our  stiatutes  give  a  similar  right  under  the  same  state  of  facts. 
(Railway  Co.  v.  Richards,  68  Texas,  375;  Railway  Co.  v.  McCormick, 
71  Texas,  660;  Railwav  Co.  v.  Jackson,  89  Texas,  107.)     The  statutes 
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of  this  State  make  railway  companies  liable  to  their  servants  for  in- 
juries occasioned  by  the  neglect  of  their  fellow  servants  while  engaged 
in  operating  their  trains.  The  State  of  Kansas  has  a  statute  creating 
a  liability  against  a  railway  company  for  damage  done  to  an  employe  in 
consequence  of  any  mismanagement  of  its  engineers  or  other  employes, 
to  any  person  sustaining  such  damage.  Are  the  statutes  of  Kansas  and 
Texas  giving  this  right  similar?  It  is  not  necessary  that  the  statutes 
should  be  identical.  In  Leonard  v.  Navigation  Company,  84  N.  Y.,  48, 
it  is  said :  "It  is  not  essential  that  the  statutes  should  be  precisely  the 
same  as  that  of  the  State  where  the  action  is  given  by  law,  or  where  it 
is  brought,  but  merelv  requires  that  it  should  be  of  a  similar  import 
or  character.''  In  Nelson  v.  Railway  Co.,  88  Va.,  971,  14  S.  E.,  838, 
the  court  cites  and  adopts  the  language  used  in  the  Leonard  case. 

Morris  v.  Railway  Co.,  65  Iowa,  737,  40  N.  W.,  401,  is  a  case  where 
the  administrator  sued  the  railroad  company  in  Iowa  for  damages  for 
negligently  causing  the  death  of  his  intestate  in  Illinois.  The  statute 
of  Illinois  limits  the  liability  of  railroad  companies  to  $6,000.  No 
such  limit  was  found  in  the  statutes  of  Iowa.  By  the  statutes  of 
Illinois  the  recovery  was  for  the  benefit  of  the  widow  and  next  of  kin, 
while  in  Iowa  it  was  to  be  disposed  of  as  other  personal  property.  The 
Supreme  Court  of  Iowa  held  that  they  had  no  jurisdiction  to  try  the 
case  and  that  it  should  be  disposed  of  according  to  the  laws  of  Illinois, 
and  that  it  was  not  necessary  that  the  two  statutes  should  be  identical, 
but  it  was  sufficient  for  them  to  be  of  similar  import  or  character. 

We  conclude  that  the  statute  of  this  State  and  the  statute  of  Kansas, 
making  railroad  companies  liable  to  their  servants  for  injuries  caused 
by  the  negligent  act  of  their  fellow  servants  engaged  in  operating  their 
trains,  are  similar,  and  that  it  is  the  duty  of  the  courts  of  this  State, 
when  jurisdiction  has  been  obtained  over  the  parties,  to  enforce  the  right 
arising  under  the  Kansas  statute.  (Dennick  v.  Railwav  Co.,  103  U.  S., 
11,  26  L.  Ed.,  439;  Railway  Co.  v.  Cox,  143  U.  S.,  593^,  36  L.  Ed.,  829; 
Railway  Co.  v.  Babcock,  154  U.  S.,  190,  38  L.  Ed.,  958;  Huntington 
V.  Attrill,  146  TJ.  S.,  670,  36  L.  Ed.,  1123;  Herrick  v.  Railwav  Co.,  31 
Minn.,  11,  16  N.  W.,  413;  Railway  Co.  v.  Doyle,  60  Miss.,  977^  Knight 
V.  Railway  Co.,  108  Pa.,  250,  26  Am.  Eng.  R.  Cases,  485;  Higgins  v. 
Railway  Co.,  155  Mass.,  176,  29  N.  E.,  534;  Railway  Co.  v.  McMuUen, 
117  Ind.,  439,  20  N.  E.,  287;  Burns  v.  Railway  Co.,  113  Ind.,  167,  15 
N.  E.,  230;  Railway  Co.  v.  Shivel,  18  S.  W.  '(Kv.),  944;  Mcl^eod  v. 
Railway  Co.,  58  Vt.,  727,  6  Atl.  Rep.,  648;  Railway  Co.  v.  Rouse,  178 
111.,  132,  52  N.  E.,  951 ;  Morisette  v.  Railway  Co.,  56  Atl.  Rep.,  1102 ; 
Railway  Co.  v.  Lucy,  43  Qa.,  461,  and  49  Ga.,  106;  Railway  Co.  v. 
Sprayberry,  8  Baxt.  (Tenn.),  341;  22  Am.  and  Eng.  Enc.  of  Law 
(2d  ed.),  pp.  1379,  1380.) 

Nor  does  the  fact  that  the  plaintiff  was  alleged  to  be  a  citizen  of 
Kansas  and  that  defendant  was  incorporated  by  virtue  of  the  laws  of 
that  State  furnish  a  sufficient  reason  why  the  courts  of  this  State  should 
not  take  jurisdiction  of  the  cause.  The  defendant's  road  extends  into, 
and  is  operated  in,  this  State,  and  service  was  made  upon  it  here.  In 
the  case  of  Morisette  v.  Canadian  Pacific  Railway  Company,  supra,  the 
plaintiff  was  a  resident  of  Canada,  and  the  defendant  was  a  Canadian 
corporation,  and  the  injury  occurred  in  the  Province  of  Quebec,  Canada ; 
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and  the  courts  of  that  province  were  open  to  the  plaintiff.  He  sued 
in  the  State  of  Vermont  and  the  courts  of  that  State  took  jurisdiction 
of  the  cause. 

The  decisions  of  the  Supreme  Court  of  Kansas  do  not  show 
the  method  of  procedure  in  that  State  in  enforcing  this  statute  to  be 
substantially  different  from  that  of  this  State.  It  seems  to  be  con- 
tended that  the  doctrine  of  "comparative  negligence"  prevails  in  Kansas. 
This  was  expressly  repudiated  hy  the  Supreme  Court  of  that  State  in 
Union  Pacific  Railway  Company  v.  Young,  19  Kan.,  488,  introduced 
in  evidence  by  appellee.  The  duty  which  the  master  owes  the  employe 
is  announced  in  the  case  of  City  of  Emporia  v.  Kowalski,  supra,  as 
follows :  "It  is  the  duty  of  the  master  to  furnish  a  safe  place  at  which 
his  servants  may  work,  and  reasonably  safe  tools  and  appliances  to  work 
with,  and  the  employe,  without  instituting  an  investigation  to  ascertain 
the  condition  of  the  premises,  may  assume  that  the  master  has  per- 
formed his  duty."  This  is  substantially  the  same  as  the  rule  in  this 
State. 

It  is  argued  that  the  fellow  servant  act  of  Kansas  makes  a  railway 
company  liable  to  employes  for  the  "negligence  of  its  agents"  and  the 
"mismanagement  of  its  engineers  and  other  employes,"  and  it  is  con- 
tended that  a  fair  construction  shows  that  it  is  intended  bv  the  act  to 
make  a  distinction  between  agents  on  the  one  hand  and  engineers  and 
other  employes  on  the  other,  and  also  between  negligence  and  mis- 
management. We  do  not  think  the  argument  sound.  By  the  act  the 
company  is  made  responsible  for  any  mismanagement  of  its  engineers 
or  other  employes  to  any  person  sustaining  damage  thereby. 

Again,  it  is  said,  that  in  Kansas  the  railway  company  could  have  had 
a  special  verdict  as  a  matter  of  right.  It  may  be  answered  it  has  the 
same  right  in  this  State.  (Rev.  Stats.,  arts.  1328,  1329,  1330,  1331, 
1332.) 

It  is  said  that  in  Kansas  the  appellant  could  have  had  the  jury  view 
the  place  of  the  injury.  The  statute  gives  such  right  when  in  the 
opinion  of  the  court  it  is  proper.  It  is  not  an  absolute  right,  but  is 
discretionary  with  the  judge  trying  the  case.  This  statute  affords  no 
sufficient  reason  why  the  courts  of  this  State  have  not  jurisdiction  to  try 
this  cause.  This  not  being  a  death  case,  the  court  properly  excluded 
the  Kansas  statute  limiting  the  recovery  in  case  of  death  by  the  wrong- 
ful act  or  omission  of  another  to  ten  thousand  dollars. 

It  is  contended  that  the  court  erred  in  charging  the  jury  as  follows: 
"Or  if  you  believe  from  the  evidence  that  it  was  the  duty  of  James 
Fleming,  on  the  occasion  when  the  injury  is  alleged  to  have  occurred, 
to  keep  a  lookout  for  the  cars  to  which  said  stock  car  was  to  be  coupled, 
and  to  give  signals  to  the  engineer  in  charge  of  the  said  switch  engine; 
or  if  you  believe  from  the  evidence  that  the  said  James  Fleming  directed 
the  plaintiff  to  figure  the  tonnage  of  the  train  that  was  being  made  up, 
and  told  plaintiff  that  he,  James  Fleming,  would  make  the  coupling; 
and  if  you  further  believe  from  the  evidence  that  said  Fleming  failed 
to  keep  such  lookout  as  an  ordinarily  prudent  person  would  have  done 
under  the  same  or  similar  circumstances ;  and  if  you  further  believe  from 
the  evidence  that  such  failure  on  the  part  of  Fleming  to  keep  such 
lookout  if  you  find  that  he  did  so  fail,  was  an  act  of  negligence,  and 


1905.]  M.,  K.  &  T.  By.  Co.  v.  Kellbbman.  281 

that  such  negligence,  if  any,  on  the  part  of  said  Fleming  was  the  direct 
and  proximate  cause  of  the  injuries,  if  any,  received  by  plaintiflE,  then 
you  will  find  for  plaintiff,  unless  you  find  for  defendant  under  subse- 
quent instructions. 

It  is  insisted  that  there  was  no  allegation  in  the  petition  that  the 
foreman,  James  Fleming,  directed  the  plaintiff  to  figure  the  tonnage 
of  the  train  that  was  being  made  up,  and  told  the  plaintiff  that  he, 
James  Fleming,  would  make  the  coupling,  and  for  this  reason  the 
charge  was  error.  The  negligence  alleged  in  the  petition  for  a  recovery 
was:  (1)  the  failure  of  the  employes  working  with  appellee  to  keep 
a  lookout;  and  (2)  the  defective  condition  of  the  drawhead  on  the 
coupling  apparatus  of  the  car  which  caused  it  to  give  way  in  the 
collision.  The  plaintiff  was  injured  while  standing  on  the  footboard 
between  the  tender  of  a  switch  engine  and  a  stock  car  to  which  the 
engine  was  coupled.  The  car  was  being  pushed  back  at  the  rate  of 
four  or  five  miles  an  hour  for  the  purpose  of  coupling  to  other  cars 
when  it  struck  the  other  cars.  The  speed  should  have  been  checked 
before  the  other  cars  were  reached,  but  this  was  not  done  because  no 
slow  signal  was  given  to  the  engineer.  The  coupling  apparatus  and 
deadwood  of  the  stock  car  gave  way  and  caused  the  plaintiff  to  be 
pinned  and  bruised. 

The  charge  complained  of,  in  effect,  only  submitted  to  the  jury  one 
issue  of  negligence,  the  failure  of  James  Fleming  to  keep  such  lookout 
as  an  ordinarily  prudent  person  would  have  done  under  the  same  or 
similar  circumstances.  That  portion  of  the  charge  which  refers  to  his 
directing  appellee  to  figure  tonnage,  and  that  he,  James  Fleming,  would 
make  the  coupling,  could  not  have  affected  the  railway  company  in- 
juriously. If  the  words  complained  of,  "or  if  you  believe  from  the 
evidence  that  said  James  Fleming  directed  the  plaintiff  to  figure  the 
tonnage  of  the  train  that  was  being  made  up,  and  told  plaintiff  that 
he,  James  Fleming,  would  make  the  coupling,"  were  eliminated,  the 
charge  would  not  be  subject  to  criticism.  Fleming  was  appellee's  fore- 
man, and  had  the  right  to  direct  and  control  appellee.  If  a  lookout 
should  have  been  kept  and  the  foreman  promised  to  keep  such  lookout, 
then  it  was  his  duty  to  do  so,  and  whether  or  not  his  failure  to  do  so 
constituted  negligence  on  his  part  was  properly  a  question  for  the 
jury.  The  language  complained  of  does  not  tell  the  jury  that  such 
failure  on  the  part  of  Fleming  was  negligence,  but  submits  to  the  jury 
whether  such  failure  constituted  negligence. 

The  following  paragraph  of  the  court's  charge  is  assigned  as  error: 
"Or  if  you  find  and  believe  from  the  evidence  that  Fleming  never  told 
plaintiff  to  figure  out  the  tonnage  on  the  train  at  and  immediately 
preceding  the  accident  and  you  further  find  from  the  evidence  that 
Fleming  never  told  plaintiff  that  he,  Fleming,  would  keep  a  lookout 
for  cars  on  the  track  in  the  direction  in  which  they  were  moving,  and 
give  signals  to  the  engineer  in  charge  of  the  switih  engine,  and  you 
further  believe  that  it  was  the  duty  of  plaintiff  to  keep  a  lookout  at 
the  time  he  is  alleged  to  have  been  injured,  for  cars  on  defendant's 
track,  and  give  signals  to  the  engineer  in  charge  of  the  switch  engine, 
and  you  further  find  from  the  evidence  that  plaintiff  failed  to  give 
signals  to  the  engineer  in  charge  of  the  engine,  and  you  further  find 
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and  believe  from  all  the  facts  and  circumstances  in  evidence  before  vou, 
that  plaintiff  was  guilty  of  contributory  negligence  in  failing  to  keep 
a  lookout  and  give  signals,  if  he  so  failed,  and  you  further  find  and 
believe  from  the  evidence  that  such  failure,  if  any,  on  the  part  of 
plaintiff  to  keep  such  lookout  and  give  signals,  was  the  proximate  cause 
of  plaintiff^s  injury,  then  you  will  find  a  verdict  for  the  defendant,  even 
though  you  may  also  believe  from  the  evidence  that  the  coupling  appa- 
ratus connecting  the  stock  car  and  engine  together  was  either  weak, 
defective,  or  improperly  constructed.^^ 

As  stated,  the  appellee  was  on  the  footboard  between  the  tender  and 
stock  car.  He  had  ceased  to  keep  a  lookout,  or  give  signals,  and  the 
engine  was  not  slowed  down.  There  was  testimony  tending  to  show 
that  it  was  his  duty  to  do  these  things.  It  is  insisted  that  this  charge 
required  the  jury  to  believe  that  the  plaintiff's  contributory  negligence 
was  the  proximate  cause  of  the  plaintiff's  injury  before  they  could  find 
against  him  on  account  thereof.  The  court  had  instructed  the  jury 
that,  "it  is  the  duty  of  an  employe  of  a  railway  company  to  exercise 
such  care  for  his  own  safety  as  an  ordinarily  prudent  person  would 
under  the  same  or  similar  circumstances,  and  in  case  he  fails  to  exercise 
such  care  and  injury  results  to  him,  which  is  proximately  caused  or 
helped  to  be  caused  by  such  failure  on  his  part,  then  the  railway  com- 
pany is  not  liable  to  such  employe  for  damages  for  such  injury,  and  he 
would  not  be  entitled  to  recover  on  account  of  injuries  resulting  from 
such  defects  as  he  had  knowledge  of,  or  which  in  the  ordinary  discharge 
of  his  duty  he  must  have  necessarily  known." 

If  appellee's  foreman,  Fleming,  under  whose  directions  appellee  was 
working,  directed  appellee  to  figure  tonnage  and  promised  that  he, 
Fleming,  would  keep  a  lookout  and  give  signals,  which  otherwise  it  was 
appellee's  duty  to  do,  then  there  was  no  duty  devolving  upon  appellee 
to  keep  a  lookout  or  give  signals.  That  is,  before  it  could  be  said  that 
appellee  was  negligent  in  failing  to  keep  a  lookout  or  give  signals,  the 
jury  must  have  found  that  no  such  promise  had  been  made  him  by  his 
foreman.  The  appellee  admitted  that  he  neither  kept  a  lookout  nor 
gave  the  signals,  and  justified  such  failure  by  the  promise  of  Fleming 
to  perform  these  duties. 

The  jury  could  not  have  been  misled  by  the  language  of  the  charge 
complained  of.  It  was  proper  for  the  court  to  submit  to  the  jury  the 
question  as  to  whether  or  not  appellee's  failure  to  keep  a  lookout  and 
give  signals  was  the  proximate  cause  of  his  injury.  (Railway  Co.  v. 
Pendleton,  30  Texas  Civ.  App.,  431,  70  S.  W.  Rep.,  996;  Railway  Co. 
V.  Culpepper,  19  Texas  Civ.  App.,  182,  46  S.  W.  Rep.,  922.) 

Complaint  is  made  of  the  action  of  the  court  in  refusing  appellant's^ 
requested  charge,  reading:  "Gentlemen  of  the  jury:  If  you  believe 
from  the  evidence  that  the  plaintiff  and  his  foreman  were  both  negli- 
gent, and  that  such  negligence  contributed  to  the  plaintiff's  injury,  you 
will  find  for  the  defendant,  regardless  of  any  other  fact  in  the  case." 
The  charge  is  misleading  in  that  the  jury  might  have  understood  there- 
from that  if  the  negligence  of  the  foreman  alone  contributed  to  ap- 
IKjllee's  injury  he  could  not  recover,  and  hence  it  was  properly  refused. 

Charge  number  6,  requested  by  appellant,  the  refusal  of  which  is 
made  the  basis  of  its  twelfth  assignment,  was  sufficiently  embraced  in 
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the  court's  charge.  For  the  same  reason  there  was  no  error  in  refusing 
appellant's  special  charge  number  9,  the  refusal  of  which  is  complained 
of  in  its  fifteenth  assignment  of  error. 

The  defendant  introduced  James  Fleming  as  a  witness  in  its  behalf. 
Upon  cross  examination  he  stated.  ^^I  was  injured  on  that  occasion  and 
the  company  has  settled  with  me."  No  objection  was  made  to  the 
introduction  of  this  evidence  and  no  motion  was  made  to  strike  out  or 
limit  the  same,  but  defendant  requested  a  special  charge  reading: 
''Gentlemen  of  the  jury:  You  can  not  consider  evidence  of  the  fact 
that  Fleming  has  been  settled  with  by  the  defendant  except  as  touching 
the  credibility  of  said  Fleming  as  a  witness."  This  charge  was  refused. 
It  is  admitted  that  this  evidence  was  competent  as  affecting  the  weight 
to  be  given  the  testimony  of  the  witness.  There  is  authority  to  the 
effect  that  it  is  admissible  as  tending,  unexplained,  to  show  an  ad- 
mission of  negligence  on  the  part  of  the  company.  (Railwav  Co.  v. 
Hertzig,  3  Texas  Civ.  App.,  296,  22  S.  W.  Rep.,  1013;  Grimes  v. 
Keene,  62  N.  H.,  330 ;  Rowland  v.  Martell,  86  Ga.,  669,  12  S.  E.  Sep., 
1068;  Missouri  Pac.  Ry.  Co.  v.  Lehmberg,  75  Texas,  61.)  There  was 
no  error  in  refusing  the  charge. 

Finding  no  error  in  the  record,  the  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


MAY,  1905. 


W.  W.  Nelson  v.  H.  C.  Bridge  et  al. 

Decided  May  1,  1005. 

l.^Adminiitratioii — Jnritdiction — ^Limitations. 

Administration  proceedings  under  a  will  are  not  rendered  void  by  reason 
of  the  fact  that  they  were  not  begun  until  more  than  four  years  after  the 
testator's  death,  the  statutory  requirement  (Rev.  Stats.,  arts.  1880,  1881)  that 
the  proceedings  shall  be  commenced  within  four  years  not  being  jurisdictional 
in  its  nature.  Following  opinion  of  Supreme  Court  on  certified  question  in 
this  case.    98  Texas,  623. 

8. — ^Admlnittrator*!  Deed — Quitclaim — ^Innocent  Purchaser. 

An  administrator's  deed  is  not  a  quitclaim  such  as  will,  per  se,  deprive 
the  grantee  therein  of  the  character  of  an  innocent  purchaser  without  notice. 
He  will  be  entitled  to  protection  as  such  if  it  appears  from  the  whole  transac- 
tion that  it  was  the  purpose  to  sell  and  the  intention  of  the  purchaser  to 
buy  the  land  itself,  and  not  a  mere  chance  of  title. 

8. — Same — ^Rnle  Applied. 

Where  lands  were  listed  by  the  administrator  as  part  of  the  estate  of  the 
decedent  and  the  apparent  legal  title  was  in  the  decedent  at  the  time  of  his 
death,  and  they  were  appraised  in  their  entirety  and  ordered  sold  without  rcc-< 
ognition  or  mention  of  any  outstanding  interest,  the  lands  themselves  were 
sold  and  not  the  mere  chance  of  title. 
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4. — ^ZnBoeent  Purchaser — ^Prior  Owner  Credittng  Bid. 

The  grantee  in  a  warranty  deed  is  entitled  to  protection  as  an  innocent 
purchaser,  although  his  grantor  was  not  a  purchaser  for  value  in  that  he  paid 
for  the  land  by  crediting  his  bid  for  it  on  a  debt,  where  the  later  grantee 
did  not  know  of  that  fact,  and  the  deed  to  such  grantor  recited  merely  a  cash 
consideration  paid. 

5. — Same— Commnnity  Property — ^Hein  of  Wife. 

Where  lands  which  were  community  property  were  patented  to  the  hus- 
band alone,  and  were  sold  by  his  administrator,  the  full  title  thereto  passed 
to  a  purchaser  who  was  without  notice  actual  or  constructive  of  the  community 
interest  of  the  wife  and  the  claim  of  her  heirio. 

6. — Same — ^Beeitalf  in  Chain  of  Title — ^Wlll. 

A  purchaser  at  an  administrator's  sale  who  had  no  actual  notice  that  the 
decedent  had  been  married  was  not  charged  with  notice  that  he  left  children 
by  the  recitals  in  his  will,  making  bequests  to  them,  where  the  sale  was  not 
made  under  the  will,  but  at  the  instance  of  a  creditor,  so  that  the  will  was 
no  part  of  the  purchaser's  chain  of  title. 

7. — Same — Hotioe  of  Community  Interest. 

Even  if  the  purchaser  was  bound  to  take  notice  of  the  recitals  in  the  wili 
and  therefore  of  the  fact  that  the  testator  had  children,  this  alone  would  not 
be  sufficient  to  charge  him  with  notice  of  the  community  interest  of  the  tes- 
tator's deceased  wife  and  the  rights  of  her  children. 

Error  from  the  District  Court  of  Qalveston.  Tried  below  before 
Hon.  R.  G.  Street. 

Bullett  &  Louis  and  Swing  &  Ring,  for  plaintiff  in  error. — 1.  As  the 
County  Court  of  Hardin  County,  Texas,  was  a  court  of  general  jurisdic- 
tion, which  was  conferred  upon  it  by  the  Constitution,  it  had  jurisdiction 
to  grant  the  administration,  and  if  it  granted  administration  after  the 
lapse  of  four  years  from  the  death,  its  action  in  so  doing  was  not  void, 
especially  as  the  statute  only  provides  that  application  for  administration 
filed  more  than  four  years  after  death  shall  be  dismissed,  and  for  this 
reason  the  administration  was  not  void  but  voidable,  and  this  could  not 
be  taken  advantage  of  upon  a  collateral  attack.  Henry  v.  Rowe,  83 
Texas,  436. 

2.  The  failure  of  the  court  to  dismiss  the  application  filed  more 
than  four  years  after  death  would  not  render  the  administration  void, 
but  voidable  only  on  direct  attack.  Bear  Bros.  v.  Mark,  63  Texas,  298 ; 
Sed.  on  Con.  of  Stat.,  316,  325,  360 ;  Insurance  Co.  v.  Madison,  .132 
N.  Y.,  398 ;  Rev.  Stats.,  arts.  1842,  1880,  1926,  1927,  1842. 

3.  As  the  mother  of  defendants  in  error  held  the  community  interest 
in  the  property  in  controversy  this  interest  was  an  equitable  interest, 
and  the  only  interest  that  passed  into  her  children  at  her  death  was  an 
equitable  interest,  and  it  devolved  upon  them  to  show  that  the  Crescent 
Insurance  Company,  at  the  time  it  acquired  its  lien  and  at  the  time  it 
purchased  the  property,  had  notice  of  the  equitable  title  in  defendants, 
and  it  was  not  sufficient  to  show  that  at  the  time  said  company  purchased 
the  property  it  had  knowledge  that  Isaac  Bridge  had  at  one  time  been 
married  and  had  children,  but  it  devolved  upon  the  defendants  in  error 
to  show  that  the  company  knew  that  the  property  was  acquired  during 
the  existence  of  the  marriage  relation  between  Isaac  Bridge  and  the 
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mother  of  the  defendants  in  error  at  the  time  it  acquired  its  lien.  Hall 
V.  Guinn,  23  S.  W.  Rep.,  289;  Pauncy  v.  Mayes,  76  Texas,  565;  Mc- 
Bride  v.  Moore,  37  S.  W.  Sep.,  450 ;  Dixon  v.  Moore,  30  S.  W.  Rep.,  76. 

Masterson  &  Masterson,  for  defendants  in  error. — 1.  More  than  four 
years  having  elapsed  between  the  death  of  Isaac  Bridge  and  the  applica- 
tion by  Geo.  C.  O'Brien  for  letters  of  administration,  and  that  fact 
appearing  in  the  application  itself,  the  Probate  Court  of  Hardin  County 
had  no  jurisdiction,  and  it  being  a  question  of  want  of  jurisdiction  and 
not  merely  one  of  irregularity  in  proceeding,  the  attempted  grant  was 
absolutely  void,  not  voidable,  and  is  subject  to  collateral  attack.  Rev. 
Stats.,  arts.  1869,  1880,  1881,  1884,  1888,  1926, 1927 ;  Withers  v.  Patter- 
son, 27  Texas,  499 ;  Lindsay  v.  Jaffray,  55  Texas,  637 ;  Paul  v.  Willis,  69 
Texas,  266,  7  S.  W.  Rep.,  357 ;  Lynch  v.  Baxter,  4  Texas,  431 ;  Giddings 
V.  Steele,  28  Texas,  750;  1  Freeman  on  Judgments  (4th  ed.),  177; 
Harvey  v.  Richards,  1  Mason's  Reports  (U.  S.),  381 ;  Finch  v.  Edmonson, 
9  Texas,  514;  Jones  v.  Taylor,  7  Texas,  244;  Hearn  v.  Camp,  18  Texas, 
551 ;  Ryan  v.  Texas  &  Pac.  Ry.  Co.,  64  Texas,  246 ;  Lloyd  v.  Mason.  38 
Texas,  213;  Webster  v.  Willis,  56  Texas,  474;  Summerlin  v.  Robb,  31 
S.  W.  Rep.,  712;  Bayles  v.  Forbes,.  9  Texas,  40;  Marks  v.  Hill,  46 
Texas,  350 ;  Harwood  v.  Wiley,  7  S.  W.  Rep.,  358 ;  Chapman  v.  Brite, 
23  S.  W.  Rep.,  514. 

2.  If  we  apply  the  rule  invoked  by  plaintiff  that  the  entire  statute 
relating  to  estates  of  deceased  persons  should  be  construed  together,  we 
observe  that  every  article  in  our  statutes  on  the  subject  provides  that 
"All  applications  for  administration,"  etc.,  should  be  refused  and  tho 
only  exception  is  made  when  "letters  have  been  previously  granted  on 
the  same  estate  by  said  court''  (i.  e.  administration  de  bonis  non). 
If  it  had  been  the  legislative  intent  to  also  exempt  ancillary  administra- 
tions from  the  general  rule  it  would  have  been  so  expressed  when  de  bonis 
non  administrations  were  exempted.  For  all  jurisdictional  purposes  an 
ancillary  administration  is  entirely  distinct  from  any  foreign  adminis- 
tration; does  not  depend  upon  it,  nor  is  it  governed  by  it,  and  is  in  its 
nature  an  original  administration.  Rev.  Stats.,  arts.  1880,  1881,  1926, 
1927,  1924;  Carrigan  v.  Semple,  12  S.  W.  Rep.,  138;  Jones  v.  Jones, 
15  Texas,  464;  Cherry  v.  Speight,  28  Texas,  503;  Aspden  v.  Nixon, 
4  How.,  466;  Stacy  v.  Thrasher,  6  How.,  43;  McLean  v.  Meek,  18  How., 
18;  Johnson  v.  Powers,  139  U.  S.,  159;  Carr  v.  Lawes  Extr.,  7  Heisk., 
84 ;  Keaton  v.  Campbell,  2  Humph.,  224 ;  Harvey  v.  Richards,  1  Mason's 
Reports. 

3.  The  interest  held  by  the  husband  and  the  wife  in  community 
property  are  identical  and  equal,  but  even  were  this  not  the  law,  certainly 
when  both  the  wife  and  the  husband  are  dead  the  title,  legal  and  equit- 
able, of  both  of  them  vests  immediately  in  their  heirs,  and  both  having 
exactly  the  same  heirs,  those  heirs  hold  a  perfect  legal  title,  subject 
only  to  payment  of  debts,  and  if  the  husband's  estate  only  is  administered 
upon,  and  no  community  debts  are  proved,  one-half  of  the  property 
held  by  the  heirs  is  exempt  from  sale  by  such  administrator  and  no 
deed  by  him  can  pass  any  title  to  that  half.  Heidenheimer  v.  Loring, 
26  S.  W.  Rep.,  2010;  Thompson  v.  Cragg,  24  Texas,  582;  Johnson  v. 
Harrison,  48  Texas,  257;  Veremendi  v.  Hutchings^  48  Texas,   531; 


286  Tkxas  Civil  Appeals  Reports,  Vol.  39.  [May, 

Tiemann  v.  Robson,  62  Texas,  411;  Caruth  v.  Grigsby,  57  Texas,  259; 
Moody  V.  Butler,  63  Texas,  210;  Roy  v.  Whittaker,  92  Texas,  358; 
Bass  V.  Davis,  38  S.  W.  Rep.,  268;  Peterson  v.  MeCauley,  25  S.  W. 
Rep.,  826;  Brackenridge  v.  Rice,  30  S.  W.  Rep.,  688;  Wood  v.  Box,  66 
Texas,  596 ;  Kirby  v.  Moody,  84  Texas,  202, 

4.  Plaintiff  can  not  claim  to  be  an  innocent -purchaser  for  value  at 
the  administration  sale,  as  against  the  community  interest  of  Mrb. 
Mary  Bridge,  held  by  her  heirs,  because  the  will  of  Isaac  Bridge  was 
probated  in  Hardin  County,  a  part  of  the  proceedings  by  which  O'Brien 
got  his  pretended  authority  to  make  the  sale  and  a  simple  reference  to 
it  would  have  shown  that  Bridge  had  children  (for  it  named  two  of 
them  and  referred  to  others),  and  did  put  the  purchaser  upon  notice 
that  there  must  be  a  wife's  share  somewhere.  Rev.  Stats.,  art.  5356; 
Littleton  v.  Giddings,  47  Texas,  115;  Slayton  v.  Singleton,  72  Texas, 
213;  Sanburn  v.  Schuler,  86  Texas,  118. 

5.  A  title  by  inheritance  is  in  its  very  nature  incapable  of  registra- 
tion, hence  can  not  be  defeated  by  a  plea  of  innocent  purchaser  for 
value  without  notice,  therefore  plaintiff  can  not  claim  that  protection 
as  against  the  title  which  defendants  inherited  as  the  heirs  of  Mrs. 
Bridge.  Mitchell  v.  Marr,  26  Texas,  331;  New  York  &  Texas  Land 
Co.  V.  Hyland,  28  S.  W.  Rep.,  209 ;  Trammel  v.  Neal,  1  Posey's  U.  C, 
61;  Heidenheimer  v.  Loring,  26  S.  W.rRep.,  101;  McGregor  v.  Thomp- 
son, 26  S.  W.  Rep.,  649 ;  East  Texas  Land  &  Imp.  Co.  v.  Shelbv,  41 
S.  W.  Rep.,  542. 

6.  The  deed  from  O'Brien,  administrator  of  Isaac  Bridge,  to  the 
Crescent  Insurance  Company  is  in  its  nature  a  quit  claim  deed  in  the 
strictest  sense  and  it  does  not  even  purport  to  convey  the  land,  but 
"only  all  such  right,  title  or  claim  as  deceased  had  at  the  time  of  his 
death,"  and  hence  will  not  support  a  plea  of  innocent  purchaser.  Cul- 
mell  V.  Barroum,  35  S.  W.  Rep.,  942 ;  Huff  v.  Crawford,  89  Texas,  412, 
34  S.  W.  Rep.,  606;  Garrett  v.  Christopher,  74  Texas,  453,  12  S.  W. 
Rep.,  67;  Tram  Lumber  Co.  v.  Hancock,  70  Texas,  312,  7  S.  W.  Rep., 
724;  Carter  v.  Wise,  39  Texas,  273. 

7.  The  plea  of  innocent  purchaser  can  not  be  maintained  by  plain- 
tiff because  of  the  recognized  rule  that  a  purchaser  at  an  execution  or 
administrator's  sale  who  credits  the  amount  of  his  bid  upon  a  preexist- 
ing debt  can  not  claim  to  be  a  bona  fide  purchaser  for  value.  McKamey 
V.  Thorp,  61  Texas,  648;  Orme  v.  Roberts,  33  Texas,  768;  Delespine  v. 
Campbell,  52  Texas,  12. 

GILL,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  W.  W.  Nelson,  the  plaintiff  in  error,  to  recover  of  the 
defendants  in  error  the  lands  described  in  the  petition.  The  answer  was 
not  guilty.  Upon  a  trial  to  the  court  judgment  was  rendered  for  de- 
fendants, the  trial  court  holding  that  the  administration  proceedings 
through  which  plaintiff  deraigned  his  title  was  void.  The  facts  are  as 
follows : 

In  1881  Isaac  Bridge  died  testate  in  the  city  of  New  Orleans,  Louisi- 
ana. In  February  of  that  year  his  will  was  duly  admitted  to  probate 
in  the  court  of  that  parish  having  jurisdiction  of  probate  matters,  and 
R.  B.  Bridge,  being  named  as  executor  in  the  will,  was  appointed  and 
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qualified  as  such.  Deceased  had  no  kindred  in  Texas^  but  he  died 
owning  lands  in  this  State  which  were  community  property  of  himself 
and  his  deceased  wife,  they  having  been  acquired  by  him  as  original 
grantee  from  the  State  during  the  existence  of  the  marital  relation 
between  himself  and  her.  There  was  nothing  in  the  grants  or  the  nature 
of  the  title  acquired  to  indicate  that  he  was  a  married  man  at  the 
time  of  their  acquisition.  In  1887  George  C.  O'Brien  applied  to  the  Pro- 
bate Court  of  Hardin  County,  Texas,  for  letters  of  administration,  with 
the  will  annexed,  on  the  estate  of  Isaac  Bridge,  situated  in  Texas.  The 
written  application  set  up  the  facts,  disclosed  the  date  and  place  of 
deoedent^s  death,  the  pendency  of  the  proceedings  in  Louisiana,  tendered 
a  certified  copy  of  the  will  for  probate,  and  alleged  a  necessity  for  ad- 
ministration in  this  State. 

The  application  was  promptly  granted  and  O'Brien  was  duly  ap- 
pointed and  qualified.  He  thereafter  applied  for  an  order  for  the  sale 
of  the  lands  of  the  estate  in  this  State  for  the  purpose  of  paying  the 
debts  of  the  estate.  The  order  was  granted,  the  lands  sold,  the  sale 
confirmed  and  deeds  duly  executed  by  O'Brien  to  the  purchaser.  The 
purchaser  was  the  holder  of  the  only  claim  exhibited  against  the  estate, 
and  the  purchase  price  was  credited  on  his  debt.  The  administrator's 
deed  did  not  disclose  that  it  was  made  in  partial  discharge  of  the  ven- 
dee's claim,  but  recited  a  cash  consideration  of  $1,699. 

The  granting  clause  in  the  deed  is,  "have  granted,  sold  and  con- 
veyed to  the  Crescent  Insurance  Company,  ...  to  have  and  to 
hold  forever,  all  the  right,  title,  interest  and  claim  of  the  said  Isaac 
Bridge,  deceased,  his  estate  and  succession,  in  and  to  the  lands  described 
in  the  order  of  sale  .  .  .''  Then  follows  a  full  description  of  the 
lands  conveyed.  The  deed  closes  with  the  words,  "together  with  all  and 
singular  the  rights,  members,  hereditaments  and  appurtenances  to  said 
lands  belonging  or  in  anywise  incident  thereto.*' 

The  lands  conveyed  stood  in  the  name  of  the  testator  and  were  listed 
and  appraised  as  his  property.  At  the  date  of  the  conveyance  by  the 
administrator  there  was  of  record  in  Jefferson  County  a  forged  deed, 
purporting  to  have  been  executed  by  the  testator,  conveying  the  land  to 
one  Van  Court,  but  it  was  not  then  known  to  be  a  forgery. 

On  the  —  day  of ,  18 — ,  the  Crescent  Insurance  Company  for 

value  sold  and  conveyed  the  land  to  Chas.  A.  Nicholson,  and  from  the 
last  named  vendee  Nelson,  the  plaintiff,  in  1902  purchased  by  war- 
ranty deed  for  value,  without  actual  notice  of  the  fact  that  the  land 
was  the  community  property  of  the  testator  and  his  deceased  wife, 
without  actual  notice  of  the  contents  of  the  will  and  without  actual 
notice  of  the  facts  which  entitled  the  defendants  to  inherit  a  half  interest 
therein  as  heirs  of  their  deceased  mother.  The  latter  died  intestate 
about  twenty-five  years  prior  to  the  death  of  the  testator,  and  it  was 
admitted  that  at  the  date  of  the  administration  in  question  there  were 
no  community  debts.  Neither  the  will  nor  any  papers  in  the  proceeding 
made  mention  of  the  deceased  wife.  The  will,  however,  made  the  chil- 
dren devisees,  and  they  were  therein  referred  to  as  the  children  of  the 
testator.  The  defendants  are  either  heirs  of  the  testator's  deceased  wife 
and  devisees  under  the  will  or  else  claim  under  such  heirs  and  devisees. 

Before  Nelson  consummated  the  purchase  from  Nicholson  he  submitted 
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an  abstract  of  the  title  to  his  attorneys  and  received  from  them  an  assur- 
ance that  the  title  was  in  Nicholson.  Upon  the  faith  of  the  abstract 
and  this  assurance  he  made  the  purchase,  paid  the  price  and  received 
a  warranty  deed,  having  no  actual  notice  of  the  title  asserted  by  these 
defendants  except  that  contained  in  the  abstract  of  title  and  such  con- 
structive notice  as  may  be  chargeable  to  him  by  law  by  reason  of  the 
probate  and  deed  records  of  Hardin  County. 

The  appeal  is  upon  agreed  facts  and  we  refer  to  the  record  for  the 
full  statement.  We  have  sought  to  make  a  condensed  statement  and 
believe  the  above  presents  all  the  facts  material  to  the  disposition  of 
this  appeal. 

Defendants  assailed  the  title  of  plaintiff  upon  two  principal  grounds. 
First,  Because  the  administration  under  which  plaintiff  claims  was 
void.  Second,  Because,  if  valid,  it  nevertheless  did  not  pass  the  com- 
munity interest  of  the  deceased  wife  of  the  testator  under  whom  the 
defendants  claim. 

The  questions  made  under  the  first  contention  have  been  disposed  of 
by  the  Supreme  Court  in  answer  to  certified  questions  from  this  court. 
The  Probate  Court  was  held  to  have  had  jurisdiction.  It  follows  that 
if  the  proceedings  therein  were  not  void  for  some  other  cause,  they 
are  valid  as  against  this  assault,  which  is  a  collateral  attack 

Without  pausing  to  enter  into  further  detail  we  hold  that,  as  against 
the  claim  of  the  defendants  in  this  case,  the  sale  by  the  administrator 
in  pursuance  of  the  court's  order  had  the  effect  to  pass  to  the  pur- 
chaser the  interest  of  the  testator  in  the  lands  administered. 

Whether  the  plaintiff  Nelson  procured  a  good  title  to  the  entire  prop- 
erty depends  upon  the  validity  of  his  claim  of  purchase  in  good  faith 
for  value  without  notice  of  the  interest  of  the  testator's  decea^d  wife. 
Defendants  claim  that  his  plea  can  not  be  allowed : 

First,  because  the  administrator's  deed  to  the  insurance  company  was 
a  quit  claim  deed  and  because  the  company  was  not  a  purchaser  for 
value  it  acquired  thereby  only  the  testator's  half  interest,  and  thai: 
plaintiff  can  not  plead  innocent  purchase  under  such  a  deed.  Second, 
because  the  will  was  in*  his  chain  of  title  and  bv  its  terms  disclosed  the 
existence  of  facts  which  if  followed  up  would  have  disclosed  the  de- 
fendants' interests.  Third,  because  plaintiff  had  actual  notice  of  the 
contents  of  the  will  by  reason  of  the  recitals  of  the  abstract  submitted 
by  him  to  his  attorneys  and  was  thus  put  upon  inquiry. 

Defendants'  contention  that  the  administrator's  deed  is  a  quit  claim 
and  will  not  support  the  defense  of  innocent  purchase  without  notice, 
can  not  be  upheld.  In  the  first  place  there  is  no  absolute  rule  by  which 
a  quit  claim  deed  is  to  be  distinguished  from  one  conveying  the  entire 
title.  If  the  language  of  the  conveyance  is  ambiguous  or  open  to  con- 
struction, it  will  be  read  in  the  light  of  the  circumstances  surrounding 
its  execution,  and  from  all  these  will  the  intention  of  the  parties  be 
gathered. 

In  White  &  Newman  v.  Frank,  91  Texas,  66,  it  is  said  that  whether 
a  purchaser  at  an  administrator's  sale  without  notice  of  an  unrecorded 
deed  can  be  protected  as  a  purchaser  for  value  without  notice  does 
not  depend  on  the  form  of  the  administrator's  deed,  but  if  it  appears 
from  the  whole  transaction  that  it  was  the  purpose  to  sell  and  the 
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intention  of  the  purchaser  to  buy  the  land  itself,  and  not  a  mere  chance 
of  title,  he  may' be  an  innocent  purchaser.  The  rule  stated  is  peculiarly 
applicable  to  the  case  before  us.  Here  the  administration  was  upon  the 
estate  of  I.  Bridge  in  Texaa.  The  lands  in  question  were  listed  as  a 
part  of  his  estate,  and  the  apparent  legal  title  was  in  him  when  he 
died.  They  were  appraised  in  their  entirety  and  ordered  sold  without 
recognition  or  mention  of  any  outstanding  interest.  From  these  things 
it  is  manifest  that  the  lands  were  sold,  and  not  the  mere  chance  of  title. 

The  case  cited  covers  another  point  in  this  case.  Here  the  purchaser 
credited  the  amount  of  his  bid  on  the  debt  agaiiist  the  estate,  and  so 
could  not  be  held  a  purchaser  for  value.  But  Nelson,  the  plaintiff, 
paid  value  and  received  a  warranty  deed,  and  in  White's  case,  supra, 
the  familiar  rule  is  reiterated  that  an  innocent  purchaser  for  value  from 
one  who  is  not  an  innocent  purchaser  for  value  may  be  protected,  not- 
withstanding the  attitude  of  his  vendor.  It  follows  that  if  the  insur- 
ance company  could  have  been  protected  had  it  paid  value  and  this 
notwithstanding  the  form  of  the  administrator's  deed,  then  Nelson  is 
protected  unless  something  in  his  chain  of  title  or  in  the  general  sit- 
uation should  have  put  him  upon  inquiry.  Nothing  in  the  administra- 
tion records  could  have  had  that  effect,  for  in  none  of  them  is  it  inti- 
mated that  the  testator  was  even  married.  The  will  does  not,  for  it 
was  not  a  part  of  his  chain  of  title,  and  it  is  undisputed  that  he  had 
no  actual  knowledge  of  its  contents.  The  sale  by  the  administrator  was 
not  a  power  exercised  by  virtue  of  the  will,  but  in  spite  of  it.  Hence, 
in  deraigning  his  title,  the  will  was  neither  a  necessary  nor  proper  link. 
While  the  abstract  of  title  examined  by  plaintiff's  attorneys  recited  the 
existence  of  a  will,  it  did  not  disclose  its  nature  or  its  terms.  So  we 
find  nothing  in  the  record  that  would  amount  to  constructive  notice  to 
Nelson  or  serve  to  put  him  upon  inquiry. 

If,  however,  it  be  conceded  that  he  must  take  notice  of  the  recitals  of 
the  will  and  therefore  of  the  fact  that  the  testator  had  children,  still  the 
facts  fall  short  of  avoiding  his  actual  ignorance  of  defendants'  claims, 
for  it  is  well  settled  that  that  alone  is  not  enough  to  charge  him  with 
notice.  (Lyster  v.  Ijeighton,  81  S.  W.  Rep.,  1033;  Smith  v.  Olsen, 
23  Texas  Civ.  App.,  458;  Hall  v.  Gwynne,  4  Texas  Civ.  App.,  109.) 

So  it  is  immaterial  whether  the  legal  title  to  their  maternal  ancefr 
tor's  interest  was  in  the  testator's  estate  or  in  the  defendants,  for  if  it 
be  conceded  that  the  burden  of  proof  to  show  want  of  notice  was  on  the 
plaintiff,  it  had  been  discharged  according  to  the  agreed  facts  so  far 
as  actual  knowledge  is  concerned. 

We  deem  it  unnecessary  to  notice  the  other  questions.  In  our  view 
of  the  case  they  are  immaterial.  For  the  reasons  given  the  judgment  of 
the  trial  court  is  reversed  and  judgment  here  rendered  for  plaintiffs  in 
error. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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C.  A.  Moody  v.  W.  H.  Gaston  et  al. 

Decided  May  3,  1905. 

Lien — Contract — ^Belease  of  Bebt. 

Plaintiff,  claiming  a  vendor's  lien  on  land  sold  bj  him,  for  which  the 
vendees  executed  the  notes  sued  on,  agreed  with  them  upon  a  reconveyance 
of  the  land  and  release  of  their  personal  liability  on  the  notes,  without  preju- 
dice to  the  further  lien,  claimed  against  a  third  defendant,  upon  a  house  built 
on  the  premises  conveyed  and  subsequently  removed  to  adjoining  premises  owned 
by  such  third  defendant.  Held,  that  the  discharge  of  the  debtors  from  the 
indebtedness  for  which  the  lien  was  claimed  released  the  lien,  which  could  no 
longer  be  enforced  against  the  building  in  question. 

Error  from  the  District  Court  of  Dallas  County.  Tried  below  before 
Hon.  T.  F.  Nash. 

Oano,  Oano  &  Gano,  for  plaintiff  in  error. — The  purchasers  of  real 
estate,  legally  in  possession  thereof,  are,  prior  to  the  maturity  of  the 
purchase  money  notes,  the  owners  of  said  lands;  and  being  in  possession, 
have  the  right  (as  against  the  vendor  holding  a  lien)  to  permit  a  third 
person  to  put  a  house  or  any  other  detachable  object  on  the  property, 
with  power  and  authority  to  remove  the  same  at  any  time.  Haney  v. 
Milliken,  2  Texas  Civ.  App.,  171;  Boone  on  Mortgages,  sees.  24,  17,  104; 
Huchins  v.  Masterson,  46  Texas,  554;  Bispham's  Equity,  195  (4th  ed.), 
and  authorities  cited  in  foot  note. 

A  building  severed  and  removed  from  mortgaged  premises  of  which 
it  formed  a  part  at  the  time  of  the  mortgage,  or  subsequent  thereto,  is 
clear  of  and  disencumbered  by  said  mortgage.  Buckout  v.  Swift,  27 
CaL,  433;  Harris  v.  Bannon,  78  Ky.,  668;  Hill  v.  Guin,  51  Cal.,  47; 
Gardner  v.  Finley,  19  Barb.,  317;  Tomlinson  v.  Thompson,  27  Kan.,  70; 
Dorr  V.  Dudderar,  88  111.,  107;  Weill  v.  Thompson,  24  Fed.  Rep.,  14; 
Jones  on  Mortgages,  sec.  144. 

Fixtures  removed  after  mortgage  from  lands  to  which  attached  are 
not  covered  by  said  lien  in  those  States  where  a  mortgage  is  a  mere  lien. 
In  Texas  the  vendor^s  lien  or  deed  of  trust  lien  is  a  mere  lien  for  the 
securing  of  debt.  Clore  v.  Lambert,  78  Ky.,  224;  Bispham's  Equity, 
195,  and  authorities  cited,  for  the  first  part  of  the  above  proposition; 
and  Carey  v.  Starr,  93  Texas,  515,  for  the  Texas  law  for  a  vendor's  lien 
being  merely  a  lien,  the  title  passing  to  the  vendee. 

The  court  erred  in  refusing  the  peremptory  charge  in  favor  of  defend- 
ant C.  A.  Moody,  because  the  uncontroverted  evidence  showed  that  all 
claims  of  plaintiff  against  the  house  involved  in  this  suit  by  virtue  of 
the  note  sued  upon  and  lien  securing  same  were  waived,  cancelled  and 
rendered  of  no  effect  as  against  defendant  C.  A.  Moody,  by  virtue  of  and 
by  compliance  with  the  terras  of  the  written  agreement  of  date  January 
25,  A.  D.  1902. 

Tufney  &  Lewis,  for  defendant  in  error. — Having  no  pleadings  nor 
issue  relating  to  the  contract  of  settlement  between  W.  H.  Gaston  and 
G.  W.  Moody  and  W.  S.  Moody,  upon  which  plaintiff's  judgment  against 
those  defendants  rests,  without  appeal  by  them,  C.  A.  Moody,  an  utter 
stranger  to  that  contract,  can  not  by  amended  motion  for  a  new  trial. 
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for  the  first  time  seeking  it,  go  behind  that  final  judgment  on  said 
contract  for  the  purpose  of  varying  the  construction  and  interpretation 
of  such  contract  Chappell  v.  Brooks,  33  Texas,  276;  Hendrick  v. 
Cannon,  5  Texas,  248;  Cheatham  v.  Riddle,  8  Texas,  166;  Cook  v.  Steel, 
42  Texas,  55,  56  and  citations;  Speyer  v.  Ihmels,  21  Cal.,  280,  81  Am. 
Dec,  167. 

C.  A.  Moody  filed  a  separate  answer,  which  did  not  make  her  adverse 
to  her  codefendants  on  whose  sole  allegations  and  contract  of  settlement 
with  said  Gaston  the  judgment  rests;  and  she  can  not,  by  motion  for  a 
new  trial,  first  seeking  it,  go  behind  the  judgment  for  the  purpose  of 
attacking  the  interpretation  and  construction  of  that  contract  as  fixed 
and  acted  on  by  the  parties  thereto  and  carried  into  judgment,  and 
thereupon  change  said  judgment  as  between  said  Gaston  and  her  code- 
fendants, so  as  to  extinguish  the  residue  of  said  Gaston's  debt  after  sale 
of  the  84.2  acres  of  land  before  foreclosure  of  his  lien  on  the  house, 
contrary  to  the  intent  of  said  contract,  she  neither  being  in  privity  with 
the  contract  nor  having  pleaded  before  judgment  therefor,  nor  being 
prejudiced  by  that  contract.  Freeman  on  Judgments,  sec.  158;  Phelps 
V.  Brackett,  24  Texas,  236;  Caldwell  v.  Brown,  43  Texas,  216,  217; 
Graves  v.  Cameron,  77  Texas,  276;  Goss  v.  Pilgrim,  28  Texas,  267; 
Note  8  under  art.  1348,  Sayles  Tex.  Civ.  Stats.,  1897 ;  Gamer  v.  Burle- 
son, 26  Texas,  348. 

If  appellant  can  go  behind  the  final  judgment  as  between  W.  H. 
Gaston  and  G.  W.  Moody  and  W.  S.  Moody,  to  combat  the  construction 
and  interpretation  of  the  contract  of  settlement  between  said  Gaston 
and  said  G.  W.  Moody  and  W.  S.  Moody  as  established,  acted  on,  and 
carried  into  said  judgment  by  the  parties  thereto;  then  said  construction 
and  interpretation  was  not  prejudicial  to  appellant,  who  was  a  stranger 
to  that  contract;  and  the  court  properly  overruled  her  motion  for  a  new 
trial  seeking  to  vary  said  contract  and  judgment  as  between  the  parties 
to  the  contract,  s6  as  to  extinguish  the  residue  of  Gaston's  debt  after 
sale  of  the  land  before  reaching  the  house,  contrary  to  the  intent  and 
accepted  construction  and  interpretation  acted  upon  by  the  parties,  mani- 
fested in  the  judgment.  An  unprejudiced  stranger  to  said  contract, 
appellant  can  not  complain  of  its  construction  by  the  parties  nor  impeach 
the  judgment  therefor.  Authorities  above  also;  Chestnutt  v.  Pollard, 
77  Texas,  88;  Storey  v.  Nichols,  22  Texas,  91;  European-Am.  Colon. 
Soc.  V.  Reed,  26  Texas  Supp.,  349. 

G.  W.  Moody  and  W.  S.  Moody,  vendees  of  Gaston  in  the  deed 
reserving  an  express  lien  to  secure  all  the  purchase  money,  having  exe- 
cuted contemporaneously  the  trust  deed  in  suit  to  secure  the  debt,  though 
legally  in  possession  of  the  land,  yet  could  not,  without  Gaston's  con- 
sent, permit  appellant  to  annex  the  house  in  suit  to  said  land  and 
afterwards,  upon  acquiring  the  ten  acres,  to  remove  the  house  from  the 
Gaston  land  onto  the  ten  acres  discharged  of  Gaston's  lien ;  Gaston  being 
mortgagee  with  legal  title.  Howard  v.  Davis,  6  Texas,  181;  Dunlap 
V.  Wright,  11  Texas,  597;  Baker  v.  Ramev,  27  Texas,  53:  Burgess  v. 
Millican,  50  Texas,  401;  Hale  v.  Baker,  60  Texas,  217-20;  Roosevelt 
V.  Davis,  49  Texas,  463;  Lanier  v.  Foust,  81  Texas,  188;  Pierce  v.  More- 
man,  84  Texas,  601;  Hamblen  v.  Polts,  70  Texas,  137;  Crafts  v.  Daugh- 
ertj,  69  Texas,  478 ;  White  v.  Cole,  9  Texas  Civ,  App.,  283,  87  Texa^ 
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502;  Carey  v.  Starr,  93  Texas,  515;  Ogden  V.  Stock,  34  111.,  85  Am. 
Dee.,  332;  Meagher  v.  Hayes,  23  Am.  St.  Bep.,  819;  Demby  v.  Para, 
14  S.  W.  Bep.,  899;  Witwer's  Appeal,  84  Am.  Dec.,  505;  Ainklee  & 
Eger  Iron  Co.  v.  Black,  35  Am.  Rep.,  347 ;  Bank  v.  Kircheval,  27  Am. 
Bep.,  310;  Bailway  v.  Fritz,  27  Am.  Bep.,  175;  Devlin  on  Deeds,  sees. 
1217,  1219-20,  1727;  Hopewill  Mills  v.  Bank,  15  Am.  St.  Bep.,  235; 
Hamlin  v.  Pareons,  90  Am.  Dec.,  284;  Jones  v.  Bull,  37  S.  W.  Bep., 
1054;  Jones  on  Mortgages,  sees.  143,  453;  Hutchins  v.  King,  1  Wall., 
53;  Turner  v.  Mebane,  110  N.  C,  413;  Partridge  v.  Hemenway,  89 
Mich.,  454. 

EIDSON,  Associate  Justice. — The  statement  of  the  nature  and 
result  of  the  suit  as  given  in  plaintiff  in  error's  brief  appeara  from  the 
record  to  be  substantially  correct,  and  is  as  follows: 

^This  suit  was  instituted  in  the  District  Court  of  Dallas  County, 
Texas,  by  W.  H.  Gaston  v.  G.  W.  Moody,  W.  S.  Moody  and  C.  A. 
Moody,  on  the  fourth  day  of  December,  1900. 

"Plaintiff  alleged  as  cause  of  action  that  certain  lands  described  in 
his  petition  had  been  conveyed  to  the  defendants  G.  W.  Moody  and  W. 
S.  Moody,  in  consideration  of  the  sum  of  $2,105  to  be  paid  by  said 
defendants  to  plaintiff  according  to  the  terms  of  the  note  involved 
in  this  suit;  that  in  the  general  warranty  deed  conveying  the  lands  to 
said  defendants,  a  vendor's  lien  was  expressly  reserved  for  securing  the 
payment  of  said  note,  and  a  deed  of  trust  was  executed  by  the  vendees 
to  one  John  H.  Gaaton,  trustee,  securing  the  payment  of  said  note  by  a 
deed  of  trust  lien.  IMaintiff  also  alleged  that  shortly  prior  to  the  ex- 
ecution of  said  deeds  and  conveyance  of  said  land  to  G.  W.  and  W.  S. 
Moody  they  had  agreed  in  parol  to  build  a  certain  house  described  in 
said  petition  upon  the  lands  conveyed,  and  that  it  was  understood  and 
agreed  that  the  value  of  said  house  should  increase  the  security  for  the 
payment  of  said  note.  Plaintiff  further  alleged  that  said  house  was 
built  and  placed  upon  the  lands  in  such  a  way  as  to  become  a  part 
thereof  by  the  defendants  G.  W.  and  W.  S.  Moody,  and  that  subsequently, 
and  without  the  knowledge  or  consent  of  the  plaintiff,  the  defendants 
removed  the  house  from  the  lands  above  stated  and  placed  the  house 
upon  a  ten  acre  tract  of  land  adjoining,  which  tract  belonged  to  G.  W. 
and  W.  S.  Moody,  and  that  the  defendant  C.  A.  Moody  claimed  the 
house  adverse  to  plaintiff  and  the  land  to  which  said  house  was  moved 
and  attached.  Plaintiff  instituted  this  suit  for  the  purpose  of  foreclos- 
ing the  lien  upon  the  lands  above  referred  to  and  on  the  house  and  on 
the  lands  to  which  said  house  had  been  removed  and  attached,  and 
prayed  also  for  a  writ  of  injunction  compelling  defendants  to  remove 
said  house  from  the  ten  acre  tract  and  place  the  same  upon  the  lands 
conveyed  by  W.  H.  Gaston  to  G.  W.  and  W.  S.  Moody,  for  damages,  etc. 

"Defendants  G.  W.  and  W.  S.  Moody  answered  by  general  exception, 
general  denial  and  a  plea  of  an  agreement  between  W.  H.  Gaston  and 
said  defendants  G.  W.  and  W.  S.  Moody,  entered  into  for  the  purpose 
of  compromising  and  settling  this  suit  and  all  matters  therein  involved 
as  between  the  plaintiff  W.  H.  Gaston  and  the  defendants  G.  W.  and 
W.  S.  Moody.    This  agreement  was  not  controverted  and  the  judgment 
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rendered  in  this  case  as  between  the  plaintiff  W.  H.  Gaston  and  the 
defendants  G.  W.  and  W.  S.  Moody  was  based  upon  this  agreement. 

"Defendant  C.  A.  Moody  answered  by  general  exception,  and  special 
exception  to  that  portion  of  plaintiff's  petition  which  set  out  the  parol 
agreement  between  W.  H.  Gaston  and  G.  W.  and  W.  S.  Moody,  with 
reference  to  the  building  of  the  house  on  the  lands  conveyed  by  said 
Gaston  to  the  Moodys.  Said  defendant  further  answered  by  general 
denial  and  special  plea,  setting  out  that  Mrs.  C.  A.  Moody  knew  nothing 
whatever  with  reference  to  any  agreement  between  G.  W.  Moody,  W.  S. 
Moody  and  W.  H.  Gaston  about  an  obligation  upon  the  part  of  said 
G.  W.  and  W.  S.  Moody  to  build  a  house  as  above  stated;  that  the 
house  involved  in  this  suit  was  built  and  placed  upon  said  land  by  said 
defendant  C.  A.  Moody;  that  said  house  was  paid  for  and  owned  by 
her;  that  she  placed  the  house  upon  the  lands  owned  by  her  sons  G.  W. 
and  W.  S.  Moody  (being  the  lands  purchased  from  W.  H.  Gaston) 
and  of  which  lands  said  G.  W.  and  W.  S.  Moody  were  then  in  posses- 
sion; that  said  house  was  built  and  placed  upon  said  land  with  the 
consent  of  said  Moodys,  with  the  agreement  that  it  was  temporarily  to 
remain  upon  said  lands,  and  that  it  could  be  removed  at  said  defendant 
said  Mrs.  C.  A.  Moody's  desire,  and  at  any  time  that  she  wished ;  that 
long  prior  to  the  maturity  of  the  note  sued  upon  and  long  prior  to  the 
institution  of  this  suit,  defendant  C.  A.  Moody  purchased  the  said  ten 
acre  tract  of  land  adjoining  the  84  2-10  acre  tract  and  removed  said 
house  to  said  land  so  purchased  by  her ;  that  said  house  was  temporarily 
placed  upon  the  land  of  defendants  G.  W.  and  W.  S.  Moody  and  was 
not  attached  to  the  soil,  and  that  it  was  placed  upon  blocks  lying  upon 
the  surface  of  the  ground,  there  being  no  attachment  whatever  of  said 
house  to  the  soil,  but  was  always  and  at  all  times  regarded  by  G.  W. 
and  W.  S.  Moody  and  the  defendant  C.  A.  Moody  as  her  house,  and 
that  the  placing  the  same  upon  the  land  of  the  defendants  G.  W.  and 
W.  S.  Moody  was  regarded  as  a  temporary  expedient;  that  at  the  time 
the  house  was  built  the  defendant  C.  A.  Moody  was  contemplating  the 
purchase  of  the  land  adjoining,  and  that  it  was  then  understood  that 
if  she  should  purchase  said  lands  adjoining,  that  said  house  should  be 
removed  thereto  and  placed  thereon.  And  that  plaintiff  subsequently 
ratified  said  removal. 

"Plaintiff  W.  H.  Gaston  by  supplemental  petition,  answered  the  above 
plea  by  general  exception  and  general  denial. 

"This  suit  was  tried  on  the  8th  day  of  April,  1904,  before  a  jury  and 
resulted,  under  a  peremptory  charge  by  the  court,  in  a  verdict  for  the 
plaintiff  and  a  judgment  against  G.  W.  and  W.  S.  Moody  personally  for 
the  amount  of  the  note  sued  upon,  with  a  foreclosure  against  the  lands ; 
said  judgment  as  to  said  defendants  followed  the  terms  of  the  agree- 
ment above  referred  to,  and  further  foreclosing  a  lien  against  the  house 
involved  in  controversy,  in  case  the  land  should  be  insufficient  to  paiy 
the  said  amount. 

"Defendant  C.  A.  Moody  filed  an  amended  motion  for  new  trial,  which 
motion  was  overruled;  to  which  ruling  said  defendpnt  excepted  and 
gave  notice  of  appeal." 

Plaintiff  in  error's  8th  assignment  of  error  is  as  follows :    "The  court 
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erred  in  refusing  said  peremptory  charge  No.  1,  in  favor  of  defendant 
C.  A.  Moody,  because  the  uncontroverted  evidence  showed  that  the  land 
purchased  by  W.  S.  and  G.  W.  Moody  from  W.  H.  Gaston  was  recon- 
veyed  to  said  W.  H.  Gaston  by  said  W.  S.  and  G.  W.  Moody  by  deed 
duly  executed  and  delivered ;  that  the  note  and  indebtedness  herein  sued 
upon  was  by  said  W.  H.  Gaston  canceled;  that  foreclosure  of  lien 
against  the  house  involved  in  this  suit  was  waived,  and  said  lien  was 
rendered  of  no  eflPect,  and  that  all  claims  of  plaintiff  against  the  house 
involved  in  this  suit,  by  virtue  of  the  note  sued  upon  and  lien  securing 
same  was  waived  and  canceled  and  rendered  of  no  effect  as  against  de- 
fendant C.  A.  Moody  by  virtue  of  and  by  compliance  with  the  terms  of 
the  written  agreement  of  date  January  25,  A.  D.,  1903,  made  by  and 
between  plaintiff  W.  H.  Gaston  and  defendants  W.  S.  and  O.  W. 
Moody,  the  said  agreement  being  attached  to  their  second  amended 
original  answer  in  this  cause.'' 

The  agreement  referred  to  in  this  assignment  is  as  follows: 

'"W.  H.  Gaston,  No.  19,922,  ]      Suit  pending  in  the  District  Court  of 

V.  I  the  Fourteenth  Judicial  District  of  Texas 

G.  W.  Moody  et  al.  (  at  Dallas. 

"For  the  purpose  of  compromising  and  settling  the  above  styled  and 
numbered  suit,  and  all  matters  therein  involved,  as  between  the  plaintiff 
W.  H.  Gaston  and  the  defendants  G.  W.  Moody  and  W.  S.  Moody  it 
is  now  hereby  mutually  agreed  between  said  plaintiff  Gaston  and  the 
defendants  G.  W.  and  W.  S.  Moody  as  follows: 

"1.  That  said  defendants  G.  W.  and  W.  S.  Moody,  shall  withdraw 
defensive  pleadings  filed  by  them  in  said  suit,  and  plaintiff  may  take 
judgment  against  them  for  the  amount  of  the  note  sued  upon  with 
foreclosure  of  the  vendor's  lien  upon  the  lands  involved  in  said  suit, 
excluding  the  house  involved  in  that  suit. 

"2.  That  the  said  G.  W.  and  W.  S.  Moody  shall  properly  execute  and 
deliver  to  W.  H.  Gaston  a  special  warranty  deed,  reconveying  to  him 
the  lands  involved  in  this  suit. 

"3.  That  the  said  land  shall  then  be  sold  by  the  sheriff  (if  desired 
by  plaintiff  W.  H.  Gaston)  under  the  order  of  sale  to  be  issued  by 
the  judgment  aforesaid;  and  after  that  is  done  the  said  Gaston  shall 
at  once  release  the  balance,  if  any,  remaining  on  said  judgment  against 
the  said  G.  W.  and  W.  S.  Moody  and  they  shall  be  released  from  all 
liability  upon  jsaid  judgment. 

"4.  In  case  the  land  is  not  sold  under  order  of  sale,  then  when 
the  said  W.  H.  Gaston  shall  determine  he  will  not  issue  an  order  of 
sale  on  the  judgment  to  be  entered  aforesaid  (which  determination  must 
be  made  within  60  days  from  the  date  of  the  judgment)  then  the  said 
G.  W.  and  W.  S.  Moody  shall  be  by  the  said  Gaston  fully  released  from 
all  further  liability  upon  the  said  judgment. 

"5.  This  arrangement  or  agreement  is  made  in  order  that  the  said 
W.  H.  Gaston  may,  if  he  wishes,  further  prosecute  the  said  suit  as 
against  the  remaining  defendant  herein,  and  nothing  herein  contained 
shall  prejudice  plaintiff's  claim  to  the  house  involved  in  this  suit. 

"6.  This  agreement  shall  he  carried  out  as  soon  as  practicable  by 
the  execution  and  delivery  of  the  said  deed  to  the  said  Gaston  by  G.  W, 
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and  W.  S.  Moody,  and  by  the  entry  of  interlocutory  judgment  against 
the  said  G.  W.  and  W.  S.  Moody  as  above  provided.  But  while  such 
judgment  shall  be  entered  for  the  full  amount  due  upon  the  note  sued 
upon,  it  is  distinctly  agreed  and  here  specified  that  the  said  G.  W.  and 
W.  S.  Moody  shall  not  be  held,  nor  shall  either  of  them  be  held 
personally  liable  in  any  way  upon  said  money  judgment,  but  same  shall 
be  satisfied,  so  far  as  they  are  concerned  by  plaintiff  Gaston  reacquiring 
in  the  manner  aforesaid  said  lands  involved  m  this  suit. 

"Witness  the  hands  of  the  said  parties  by  their  authorized  attorneys, 
this  the  26th  day  of  January,  A.  D.,  1902. 

(Signed)  Tumey,  Lewis  &  Lewis, 

Attorneys  for  plaintiff, 
McOormick  &  Spence, 

Attorneys  for  defendants.'* 

Plaintiff  in  error  did  not  plead  this  agreement  as  a  defense  to  de- 
fendant in  error's  alleged  right  to  a  lien  upon  the  house,  but  she  pleaded 
a  general  denial  to  the  allegations  contained  in  defendant  in  error's 
petition;  and  the  defendants  G.  W.  and  W.  S.  Moody  pleaded  this 
agreement  as  a  settlement  of  their  indebtedness  to  defendant  in  error, 
which  is  the  basis  of  this  action,  and  introduced  the  agreement  in  evi- 
dence. In  our  opinion  the  execution  and  delivery  of  this  agreement  by 
G.  W.  and  W.  S.  Moody  to  defendant  in  error,  and  the  acceptance  of 
the  same  by  him,  extinguished  the  indebtedness  of  the  said  G.  W.  and 
W.  S.  Moody  in  favor  of  the  defendant  in  error;  and  if  defendant  in 
error  ever  had  any  lien  upon  the  house,  it  was  based  upon  this  indebted- 
ness, and  the  indebtedness  being  extinguished,  ipso  facto,  the  lien  upon 
the  house  was  canceled.  While  the  fifth  subdivision  of  the  agreement 
recites  that  it  is  made  in  order  that  defendant  in  error  may,  if  he 
wishes,  further  prosecute  his  suit  against  the  plaintiff  in  error,  and  that 
nothing  in  the  agreement  shall  prejudice  his  claim  to  the  house  involved 
in  the  suit,  such  recital  could  not  give  defendant  in  error  any  right 
that  he  did  not  have  in  the  absence  of  such  recital,  and  whatever  right 
he  thus  had  was  satisfied  by  the  judgment  he  was  entitled  to  or  recon- 
veyance of  the  land  made  under  the  agreement.  (Casey  v.  Starr,  93 
Texas,  518,  and  cases  therein  cited.)  While  this  agreement  gives  de- 
fendant in  error  sixty  days  after  the  date  of  the  judgment  within  which 
to  exercise  his  option  as  to  whether  he  would  have  the  land  sold  under 
the  judgment  or  hold  it  under  the  reconveyance,  the  agreement  is  com- 
pleted as  to  G.  W.  and  W.  S.  Moody;  nothing  further  was  to  be  done 
by  them. 

The  peremptory  charge  requested  by  plaintiff  in  error,  the  refusal 
of  which  is  complained  of  by  the  assignment  under  consideration,  is 
as  follows:  "Gentlemen  of  the  Jury:  You  are  hereby  instructed  to 
find  for  the  defendant  C.  A.  Moody,  and  return  your  verdict  accord- 
ingly." For  the  reasons  above  stated,  we  are  of  opinion  the  court  below 
erred  in  not  giving  to  the  jury  the  above  quoted  charge,  and  in  not 
rendering  judgment  for  plaintiff  in  error  canceling  the  alleged  lien 
against  the  house  and  quieting  her  title  to  the  same. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  this  court 
proceeding  to  render  such  judgment  as  should  have  been  rendered  by 
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the  court  below,  it  is  ordered,  adjudged  and  decreed  that  the  defendant 
in  error,  W.  H.  Gaston,  take  nothing  by  his  suit  as  against  plaintiff  in 
error,  C.  A.  Moody,  and  that  the  alleged  lien  claimed  by  said  defendant 
in  error  upon  the  house  described  ia  his  petition,  be  and  the  same  is 
hereby  canceled  and  held  for  naught,  and  said  plaintiff  in  error's  title 
to  said  house  quieted,  and  it  is  further  ordered  that  plaintiff  in  error 
recover  of  said  defendant  in  error,  all  costs  in  this  behalf  expended. 

Reversed  and  rendered. 


A.  CoHN  V.  Sherman  Befinixg  Company. 

Decided  May  3,  1906. 

1. — ^Agenoy — Written  Oontraet. 

Where  an  agent  suing  for  commission  on  orders  which  his  principal  had 
failed  to  fill  relied  upon  letters  as  authorizing  sales  of  the  character  he  had 
made,  which  were  not  contemplated  by  the  original  contract,  the  letters  being 
of  doubtful  construction  and  effect,  there  was  no  error  in  the  court  refusing 
to  construe  them  as  authorizing  such  contract  and  in  leaving  the  question  to 
the  jury. 

2. — Same— Beqnest  for  Charge. 

It  is  questioned  whether  the  appellant  can  complain  of  the  failure  of  the 
court  to  construe  correspondence  as  constituting  a  written  contract  in  the 
absence  of,  a  request  for  such  instruction. 

Appeal  from  the  Countv  Court  of  Grayson  County.  Tried  below 
before  Hon.  G.  P.  Webb. 

McReynolds  &  Hay,  for  appellant. — The  plaintiff  having  alleged  that 
if  he  was  mistaken  in  assuming  that  he  had  authority  to  sell  oil  on  a 
basis  of  ^^sales  guaranteed"  and  on  consignment,  then  that  the  de- 
fendants, by  their  letters,  induced  him  to  believe  that  they  were  willing 
to  ship  said  oil  on  consignment ;  and  such  letters  having  been  introduced 
in  evidence  it  was  the  duty  of  the  court  to  construe  same  and  to  instruct 
the  jury  the  meaning  and  effect  of  the  agreements  or  contracts  contained 
therein.  Ivey  v.  Williams,  78  Texas,  685;  Cook  v.  Dennis,  61  Texas, 
246;  Shepherd  v.  White,  11  Texas,  346;  Soell  v.  Hadden,  85  Texas, 
182 ;  Bennett  v.  Hollis,  9  Texas,  437 ;  Stell  v.  Paschal,  41  Texas,  645 ; 
Alstin  V.  Cundiff,  52  Texas,  461;  Howell  v.  Hanrick,  24  S.  W.  Rep., 
828 ;  Taylor  v.  McNutt,  58  Texas,  73 ;  Long  v.  McCauley,  3  S.  W.  Rep., 
692. 

C.  H.  Smith  and  A.  L,  Beaty,  for  appellee. — There  is  no  phase  of  the 
evidence  which  would  warrant  a  judgment  in  appellant^s  favor  on  the 
theory  that  after  going  to  California  he  obtained  permission  from  ap- 
pellees to  sell  oil  in  the  manner  and  on  the  terms  he  did,  because:  (1) 
appellee's  consent  to  place  oil  there  on  consignment  was,  at  most,  con- 
ditional and  uncertain;  (2)  it  was  undisputed  that  when  they  gave 
such  consent  they  had  been  misled  by  appellant  in  regard  to  the 
character  of  orders  he  had  taken  from  retail  merchants,  and  (3)  before 
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there  had  ever  been  any  absolute  and  unequivocal  refusal  on  the  part 
of  appellees  to  comply  with  their  agreement  appellant  abandoned  his 
contract  and  returned  to  Texas.  Kilgore  v.  Northwest,  etc.,  Assn.,  90 
Texas,  139;  Dingley  v.  Oler,  117  U.  S.,  490;  United  States  v.  Smoot, 
15  Wall.,  36;  Benjamin  on  Sales,  sec.  568;  Beach  on  Contracts,  sec. 
413. 

The  court  charged  in  reference  to  the  alleged  agreement  made  by 
correspondence.  This  charge  was  correct  and  is  not  assailed  as  a  legal 
proposition.  It  was  therefore  incumbent  upon  appellant  to  ask  a  more 
specific  instruction  if  he  desired  any  of  the  letters  construed  and, 
having  failed  to  do  so,  he  should  not  be  heard  to  complain.  Ivey  v. 
Williams,  78  Texas,  687. 

KEY,  Associate  Justice. — Appellant  brought  this  suit  against  three 
individuals  composing  the  partnership  firm  of  the  Sherman  Refining 
Company.  He  alleged  that  the  defendants  employed  him  to  go  to  the 
State  of  California  and  represent  them  in  the  sale  of  a  commodity 
prepared  by  the  defendants  and  known  as  Tasco  Cooking  Oil.  He 
averred  that  he  was  to  receive  a  commission  on  all  sales  contracted  by 
him,  and  that  the  defendants  were  to  pay  one-half  of  his  expenses. 
He  also  alleged  that  he  negotiated  certain  sales,  and  that  the  defendants 
failed  to  ship  the  oil  to  California,  thereby  breaching  the  contract,  and 
causing  him  to  lose  his  commission.  He  made  the  further  averment 
that,  by  authority  of  the  defendants,  he  expended  certain  sums  of  money 
in  advertising  the  business. 

The  defendants  interposed  a  general  denial  and  a  special  plea,  alleg- 
ing that  the  plaintiff  had  exceeded  his  authority,  and  contracted  to  sell 
the  oil  referred  to  on  terms  and  conditions  prohibited  by  the  contract 
under  which  he  was  employed. 

There  was  a  jury  trial,  resulting  in  a  judgment  in  favor  of  the  plain- 
tiff for  $2.50,  and  he  has  appealed.  The  trial  court  instructed  a  verdict 
for  the  plaintiff  for  $2.50  expended  by  him  for  advertising,  and  sub- 
mitted the  other  issues  to  the  jury. 

The  plaintiff  testified  that  he  contracted  to  sell  two  carloads  of  Tasco 
Oil  to  jobbers  in  California,  but,  according  to  his  own  testimony,  these 
sales  were  not  absolute  but  conditional.  He  agreed  with  the  jobbers 
that  they  might  take  the  oil  and  sell  it  to  retail  dealers  upon  a  guaranty, 
and  that  if  the  latter  were  not  satisfied  with  the  oil  they  could  return 
it  to  the  jobbers,  and  the  jobbers  would  not  be  required  to  pay  the 
defendants  for  it.  According  to  testimony  submitted  by  the  defendants, 
the  plaintiff  was  not  authorized  by  the  contract  by  which  he  was  em- 
ployed to  sell  upon  such  conditions.  However,  the  plaintiff  alleged  in 
his  petition  that  if  the  original  contract  did  not  confer  such  authority, 
that  said  contract  was  modified  by  a  subsequent  agreement  authorizing 
him  to  make  such  sales. 

The  first  assignment  of  error  complains  because  the  court  did  not 
in  its  charge  construe  certain  letters  that  passed  between  the  parties, 
and  were  put  in  evidence  as  tending  to  support  the  contention  that  tho 
defendants  had  authorized  and  consented  to  the  character  of  sales  made 
by  the  plaintiff.  We  do  not  think  that  the  documents  referred  to  clearly 
and  distinctly  express  ,the  terms  of  a  contract  between  the  parties.    In 
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some  of  them  there  are  phrases  and  sentences  which,  considered  by 
themselves,  tend  to  establish  the  plaintiff's  contention;  but  there  are 
others  which  tend  otherwise,  thereby  leaving  the  matter  in  uncertainty 
and  doubt.  This  being  the  case,  we  do  not  think  that  the  court  should 
have  treated  the  letters  as  embodying  a  written  contract  and  instructed 
the  jury  as  to  the  purport  and  meaning  thereof.  Furthermore,  the 
court  was  not  requested  to  give  such  instruction;  and  for  that  reason, 
perhaps,  the  appellant  is  in  no  position  to  complain  on  that  score. 

Several  objections,  are  urged  to  the  court's  charge,  and  to  the  refusal 
of  requested  instructions.  Considering  the  entire  charge  of  the  court, 
we  think  it  stated  the  law  with  reasonable  accuracv  and  submitted  the 
controverted  issues  correctly  and  fairly,  and  that  no  error  was  committed 
in  refusing  requested  instructions. 

Some  objections  are  also  urged  to  the  rulings  made  in  reference  to  the 
admissibility  of  testimony.  The  questions  presented  have  been  duly 
considered,  and  we  think  the  trial  court  ruled  correctly. 

We  also  overrule  the  assignments  which  complain  of  the  verdict  of 
the  jury  as  not  being  supported  by  testimony. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed, 


MissouBi,  Kansas  &  Texas  Railway  Company  v.  Oodair  Commissi© j^ 

Company. 

Decided  May  3,  1905. 

1« — Jurlidiotion — Suits  Between  Honrefideiits. 

It  is  within  the  discretion  of  the  courts  of  this  State  to  entertain  juris- 
diction over  transitory  actions  between  nonresidents,  on  causes  of  action  orig- 
inating beyond  the  State,  and  where  by  the  exercise  of  such  jurisdiction  the 
defendant  is  deprived  of  no  valuable  right  he  can  not  complain. 

S.*-Co]itraett  Limiting  Time  for  Bnit— Law  of  7onim. 

A  contract  limiting  the  time  within  which  actions  shall  be  brought  against 
a  carrier,  though  made  in  a  State  where  such  contracts  were  not  prohibited, 
relates  only  to  the  remedy,  and  is  governed  by  the  law  of  the  forum  when 
suit  is  brought  in  this  State,  where  such  contracts  are  prohibited. 

S. — Contracts  Limiting  Liability— Beasonableness — ^Bnrden  of  Proof. 

Though  the  law  of  the  place  of  contract  did  not  prohibit  an  agreement 
with  a  carrier  limiting  the  time  within  which  suit  should  be  brought  to  ninety 
days,  the  burden  was  on  the  carrier  to  show  that  such  limitation  was  reasonable. 

4. — Limitation  of  Time  to  Bne— Waiver. 

Evidence  considered  and  held  to  tend  to  show  a  waiver  by  defendant  of 
the  limitation  by  contract  of  the  time  within  which  plaintiff  must  sue. 

Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  B.  L.  Jones. 

T.  S.  Miller,  C.  H.  Smith  and  4.  L.  Beaty,  for  appellant. — All  parties 
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being  nonresidents  and  the  injuries  complained  of  having  occurred  out- 
side of  the  State  the  courts  of  Texas  are  not  bound  to  entertain  juris- 
diction. Mexican  Nat.  By.  Co.  v.  Jackson,  89  Texas,  107;  Great 
Western  By.  Co.  v.  Miller,  19  Mich.,  315. 

Whenever  such  facts  appear  and  it  is  shown  that  to  require  the  de- 
fendant to  litigate  .here  would  deprive  it  of  some  valuable  right,  either 
of  substance  or  procedure,  it  is  the  duty  of  the  court  to  decline  to  hear 
the  cause.  Mexican  Nat.  Bv.  Co.  v.  Jackson,  89  Texas,  107;  Great 
Western  By.  Co.  v.  Miller,  19' Mich.,  316. 

The  courts  of  Texas  are  powerless  to  enforce  that  clause  in  these 
contracts  requiring  suit  to  be  brought,  if  at  all,  within  ninety  days  after 
the  happening  of  the  injury  and,  therefore,  to  entertain  jurisdiction 
would  be  to  deprive  the  defendant  of  a  valuable  right.  Bev.  Stats,  of 
Texas,  art.  3378;  Western  U.  Tel.  Co.  v.  Lovely,  62  S.  W.  Bep.,  563. 

There  was  no  sufficient  evidence  to  show  that  the  stipulation  limiting 
the  time  for  bringing  suits  to  ninety  days  was  unreasonable. 

There  was  no  sufficient  evidence  of  waiver.  When  the  claims  were 
filed  on  the  14th  of  August,  1903,  the  company^s  agent  acknowledged 
receipt  on  cards  giving  the  claim  number,  stating  that  the  matter  would 
have  prompt  attention  and  requesting  the  claimants  when  writing  to 
refer  to  the  claim  numbers.  On  the  8th  of  October  the  company's  agent 
wrote  as  follows: 

"Beferring  to  the  above  numbered  claims,  which  were  filed  by  your 
company  about  August  18,  would  say  that  we  have  about  concluded  our 
investigations  in  these  three  claims.  There  was  no  unreasonable  delay; 
in  fact,  the  stock  had  a  good  run,  and  we  must  decline  to  entertain  any 
of  these  claims.  Furthermore,  the  National  Live  Stock  Beporter  of 
July  10,  the  day  on  which  these  cattle  sold,  shows  that  the  markets  on 
these  steers  was  steadv,  there  was  no  decline  in  the  market.  Please 
notify  shippers  that  these  claims  have  been  declined  by  this  company.' 
There  was  no  other  evidence  on  the  point. 

There  being  no  facts  or  circumstances  that  would  render  the  stipula- 
tion unreasonable  and  no  proof  of  waiver,  it  was  error  to  submit  these 
issues  to  the  jury. 

Wolfe,  Hare  &  Maxey,  for  appellees. — (1)  A  citizen  of  another  State 
has  a  constitutional  right  to  prosecute  in  the  courts  of  Texas,  any  suit 
which  could  be  maintained  by  a  citizen  of  Texas,  had  he  the  same  or 
similar  cause  of  action.  The  fact  that  the  plaintiff  or  defendant  or 
both  of  them  are  citizens  of  some  other  State  would  not  of  itself  affect 
the  jurisdiction  of  the  courts  of  Texas  to  hear  and  determine  a  cause 
of  action  when  jurisdiction  of  the  person  had  been  acquired.  (2)  A 
right  arising  under  or  liability  imposed  by  either  the  common  law  or 
the  statute  may,  where  the  action  is  transitory,  be  asserted  and  enforced 
in  any  court  having  jurisdiction  of  such  matters  and  can  obtain  juris- 
diction of  the  parties.  (3)  Liability  in  a  transitory  action  may  be 
enforced  and  the  right  of  action  pursued  in  the  courts  of  any  State 
which  can  obtain  jurisdiction  of  the  defendant,  without  regard  to 
where  the  wrongdoer  or  the  person  injured  resided,  or  the  injury  in- 
flicted. (4)  Even  if,  in  the  exercise  of  a  sound  discretion  the  District 
Court  of  Grayson  County,  Texas,  could  have  refused  to  entertain  juris- 
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diction  of  the  case  having  jurisdiction  of  the  subject  matter  and  having 
acquired  a  jurisdiction  of  the  parties,  and  having  entertained  juris- 
diction of  the  case,  the  appellant  will  not  be  heard  to  complain.  The 
question  of  public  policy  was  one  for  the  court  to  determine  and  in  which 
the  appellant  had  no  interest.  (5)  The  trial  court  having  jurisdiction 
of  the  subject  matter  and  having  acquired  jurisdiction  of  the  parties 
could  determine  the  rights  of  the  parties,  under  the  law  of  the  place 
where  the  contract  was  made  and  had  the  power  to  enforce  that  clause 
in  the  contract  requiring  suit  to  be  brought  within  ninety  days  after 
the  happening  of  the  injury ;  although,  under  the  statute  of  Texas,  such 
stipulation  is  void  but  valid  where  made.  Therefore,  the  appellant  was 
not  deprived  of  any  valuable  right  by  the  court  in  Texas  entertaining 
jurisdiction  of  the  case.  Const.  IT.  S.,  par.  4,  sec.  2;  Gartner  v.  Illinois 
Steel  Company  (Wis.),  68  N.  W.  Bep.,  664;  Reno  on  Nonresidents,  p. 
42,  sec.  40;  Atchison,  T.  &  S.  F.  Rv.  Co.  v.  Keller,  76  S.  W.  Rep.,  801 ; 
St.  Ix)uis  &  S.  F.  Ry.  Co.  v.  Smith,  79  S.  W.  Rep.,  340 ;  Southern  Pac. 
Ry.  Co.  V.  Graham,  12  Texas  Civ.  App.,  568;  Atchison,  T.  &  S,  F.  Ry. 
Co.  V.  Worley,  25  S.  W.  Rep.,  478;  Herrick  v.  Railway  Co.,  31  Minn., 
11;  Dennick  v.  Railwav  Co.,  103  TJ.  S.,  11;  Northern  Pac.  Ry.  Co.  v. 
Babcock,  154  U.  S.,  190;  Railway  Co.  v.  Cox,  145  U.  S.,  593. 

(1)  For  the  stipulation  in  the  written  contract  of  shipment  re- 
quiring suit  to  be  brought  within  ninety  days  to  be  enforced,  it  must  be 
reasonable,  when  considered  in  the  light  of  the  subject  matter  and  the 
circumstances.  (2)  The  stipulation  in  the  written  contract  of  ship- 
ment requiring  suit  to  be  brought  within  ninety  days,  was  a  matter 
of  defense  in  the  nature  of  a  plea  of  limitation  and  it  was  incumbent 
upon  appellant  to  plead  the  reasonableness  of  such  stipulation,  and  the 
burden  of  proof  rested  on  it  to  show  by  a  preponderance  of  testimony 
that  said  stipulation  was  reasonable.  (3)  There  being  neither  pleading 
or  testimony  offered  on  the  part  of  appellant  that  the  stipulation  in  the 
contracts  of  shipment  requiring  suit  to  be  brought  within  ninety  days 
was  reasonable,  appellee  was  not  called  on  to  offer  testimony  as  to  tne 
unreasonableness  of  said  stipulation,  therefore  appellant  will  not  be 
heard  to  complain  that  appellee  failed  to  show  that  said  stipulation 
was  unreasonable.  International  &  G.  N.  Ry.  Co.  v.  Garrett,  5  Texas 
Civ.  App.,  541 ;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Greathouse,  82  Texas, 
111;  Missouri  Pac.  Rv.  Co.  v.  Harris,  67  Texas,  167;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Williams,  25  S.  W.  Rep.,  311,  1019;  Missouri  Pac. 
Rv.  Co.  V.  Childress,  1  Texas  Civ.  App.,  306;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Thompson,  23  S.  W.  Rep.,  931. 

Appellant's  conduct  inducing  appellee  to  believe  that  the  claim  for 
damages  would  be  paid  without  suit,  constituted  a  waiver  of  the  stipula- 
tion in  the  contracts  of  shipment  requiring  suit  to  be  brought  within 
ninety  days.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kelly,  26  S.  W.  Rep., 
471;  International  &  G.  N.  Ry.  Co.  v.  Underwood,  62  Texas,  21; 
American  Ac.  Ins.  Co.  v.  Norment,  18  S.  W.  Rep.,  397;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Trawick,  80  Texas,  273. 

(1)  The  stipulation  in  contracts  of  shipment  requiring  suit  to  be 
brought  within  ninety  days,  relates  only  to  the  remedy,  and  as  to  it  the 
lex  fori  governs.  Said  stipulation  is  void  under  the  statute  of  Texas,  and 
the  submission  of  same  to  the  jury,  if  error,  was  error  in  favor  of  ap- 
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pellant.  (2)  The  appellant  not  having  plead  the  reasonableness  of 
the  said  stipulation  and  having  failed  to  offer  any  testimony  that  it 
was  reasonable,  was  not  entitled  to  have  the  issue  submitted  to  the  jury, 
hence  its  submission,  if  error,  was  error  in  favor  of  appellant  of  which 
it  can  not  complain.  Sanger  v.  Piano  Co.,  52  S.  W.  Rep.,  622;  Rev. 
Stats,  of  Texas,  art.  3378;  Western  U.  Tel.  Co.  v.  Lovely,  52  S.  W.  Rep., 
563;  Herrick  v.  Railway  Co.,  31  Minn.,  11. 

EIDSON",  Associate  Justice. — The  Qodair  Commission  Company 
and  Davis  Bros,  sued  the  Missouri,  Kansas  &  Texas  Railway  Company 
for  damages  on  account  of  delay  and  rough  handling  in  transit  of 
certain  shipments  of  cattle.  There  were  two  suits,  but  by  agreement 
they  were  consolidated  and  tried  together,  resulting  in  a  verdict  and 
judgment  in  favor  of  Godair  Commission  Company  for  $450,  and 
Davis  Bros,  for  $400,  from  which  this  appeal  is  taken. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  its  plea  in  abatement  and  entertaining  jurisdiction 
of  this  suit.  Appellant's  first  proposition  under  said  assignment  is  to 
the  effect  that  all  parties  being  nonresidents  and  the  injuries  complained 
of  having  occurred  outside  of  the  State  of  Texas,  the  courts  of  this  State 
are  not  bound  to  entertain  jurisdiction.  The  language  of  this  proposi- 
tion implies  that  the  State  courts  may  entertain  jurisdiction  of  causes 
in  which  all  parties  are  nonresidents  when  the  injuries  complained  of 
occurred  outside  of  the  State,  though  they  are  not  bound  to  do  so. 
This  being  true,  the  court  in  this  case  having  entertained  jurisdiction, 
and  thus  determined  the  question  of  public  pmicy  in  favor  of  entertain- 
ing jurisdiction,  the  appellant  has  no  right  to  complain.  We  think 
it  a  correct  proposition  of  law  that  liability  in  a  transitory  action  may 
be  enforced,  and  the  right  of  action  pursued  in  the  courts  of  any  State 
which  can  obtain  jurisdiction  of  the  defendant,  without  regard  to  where 
the  wrongdoer  or  the  person  injured  resided,  or  where  the  injury  was 
inflicted;  and  it  has  been  practically  so  held  in  the  following  cases: 
Railway  Co.  v.  Keller,  76  S.  W.  Rep.,  801 ;  Railway  Co.  v.  Smith,  79 
S.  W.  Rep.,  340 ;  Railway  Co.  v.  Graham,  34  S.  W.  Rep.,  135 ;  Railway 
Co.  V.  Worley,  26  S.  W.  Rep.,  478.  It  does  not  appear  from  the  plead- 
ings or  testimony  in  this  case  that  the  appellant  was  deprived  of 
any  valuable  right  by  the  court  below  entertaining  jurisdiction  of  this 
case. 

Appellant  operates  a  line  of  railroad  extending  into  Grayson  County, 
Texas,  and  has  a  local  agent  representing  it  and  residing  in  said  county. 
The  injuries  for  which  damages  are  claimed  occurred  while  appellees' 
cattle  were  being  transported  over  appellant's  road  from  a  point  in 
the  Indian  Territory  to  East  St.  Louis,  111.  The  contracts  under  which 
the  cattle  were  shipped  stipulated  that  no  suit  should  be  brought  after 
the  lapse  of  ninety  days  from  the  date  of  the  injuries  upon  which  the 
action  was  based.  It  was  agreed  that  in  the  Indian  Territory  where  the 
contracts  were  made  there  was  no  statute  rendering  such  stipulation 
invalid. 

In  our  opinion  the  stipulation  in  contracts  limiting  the  time  within 
which  suits  shall  be  brought  to  ninety  days,  relates  only  to  the  remedy, 
and  as  to  the  remedy,  the  law  of  the  forum  governs.    It  was  so  held  in 
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W^tem  Union  Telegraph  Company  v.  Lovely,  52  S.  W.  Rep.,  563. 
This  being  true,  the  submisBion  of  said  stipulation  to  the  jury  was 
favorable  to  the  appellant. 

Appellant's  contention  that  in  order  to  avoid  the  stipulation  in  the 
contract  requiring  suit  to  be  brought  within  ninety  days  the  evidence 
must  show  that  such  stipulation  is  unreasonable,  is  not  sound.  In  our 
opinion,  the  authorities  hold  that  in  order  for  the  stipulation  to  be 
valid  and  enforceable,  it  must  be  reasonable,  and  that  the  burden  rests 
on  the  carrier  to  show  by  proper  pleading  and  proof  that  the  stipulation 
is  reasonable.  (Railway  Co.  v.  Greathouse,  82  Texas,  104;  Railwav  Co. 
V.  Fagan,  72  Texas,  132;  Railway  Co.  v.  Harris,  67  Texas,  167.)' 

We  are  also  of  the  opinion  that  there  is  evidence  in  the  record  tend- 
ing to  show  that  appellant  had  by  its  conduct  waived  the  stipulation  in 
the  contracts  of  shipment  requiring  suit  to  be  brought  within  ninety 
days. 

All  assignments  of  error  are  overruled. 

We  find  no  reversible  error  in  the  record;  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Affirmed, 

Writ  of  error  refused. 


LoDWicK  Lumber  Company  v.  Elbert  Taylor. 

Decided  May  3,  1905. 

1. — ^Fellow  Servant — ^Kailroad — ^Lumber  l^HL 

The  statute  making  persons  operating  a  railroad  liable  for  injury  to  their 
servants  by  negligence  of  fellow  servants  (Batts'  Rev.  Stats.,  art.  4560ea;  Act 
of  January  18,  1897,  sec.  1)  embraces  a  lumber  company  operating  an  engine 
on  its  private  track  to  haul  logs  to  its  mill  and  lumber  from  the  mill  to  the 
public  railway  lino;  it  is  liable  for  injury  to  the  servant  coupling  its  cars 
from  negligence  of  the  engineer  handling  its  locomotive. 

S. — ^Damages — ^Mental  SnlTeriiig — ^Time  Lost. 

Where  physical  injuries  were  not  of  such  a  nature  as  necessarily  to  imply 
mental  suffering  or  loss  of  time,  it  was  error  to  submit  them  to  the  jury  as 
elements  of  damages  in  the  absence  of  allegation  that  such  damage  had  been 
incurred. 

8. — Charge — ^Damage — ^Uie  of  AbbreTtatlon  "Ete.'' 

The  addition  to  the  elements  of  damage  enumerated  for  consideration  in 
the  charge  of  the  abbreviation  "etc.'*  gives  the  jury  undue  latitude,  and  is 
condemned. 

Appeal  from  the  District  Court  of  Marion  County.  Tried  below 
before  Hon.  P.  A.  Turner.. 

F.  n.  Prendergast,  for  appellant. — Taylor,  when  he  was  injured,  was 
not  in  the  employ  of  any  person  operating  a  railroad.  He  was  the 
servant  of  the  Lodwiek  liumber  Company,  and  that  company  was  operat- 
ing a  tram  road  to  haul  logs  to  its  sawmill,  but  it  was  not  operating  a 
railroad.  In  the  connection  in  which  the  word  railroad  is  used,  it  means 
the  same  as  common  carrier,  a  public  highway,  as  the  word  is  used  in 
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the  Constitution,  article  10,  section  2,  and  there  is  a  reason  why  the 
law  should  specially  protect  persons  operating  railroads,  because  the 
public  has  an  interest  in  the  continuous  operation  of  these  agencies, 
and  hence  offers  inducements  and  special  protection  and  indemnification 
to  those  who  engage  in  that  dangerous  service.  Not  so  with  the  I-iod- 
wick  Lumber  Company.  The  public  is  not  specially  concerned  in  its 
continuous  operation. 

The  court  erred  in  the  fourth  clause  of  the  charge  in  giving  the 
measure  of  damages,  in  telling  the  jury  to  take  into  consideration  the 
mental  and  physical  pain,  and  the  value  of  time  lost,  and  depreciated 
ability  to  earn  money,  etc.  This  was  an  error,  because  there  were  no 
pleadings  to  allow  recovery  for  such  damages,  and  also  there  was  no 
evidence  to  sustain  the  recovery  for  these  items.  Said  charge  was  also 
error  in  using  *'etc.,^^  which  had  the  effect  to  allow  the  jury  to  give 
damages  for  other  things  not  pleaded  and  not  proven,  and  not  enumer- 
ated in  the  charge.  Pullman  P.  C.  Co.  v.  Fowler,  6  Texas  Civ.  App., 
761;  Ft.  Worth  &  D.  C.  Ry.  v.  Measles,  81  Texas,  478;  O'Conner  v. 
Smith,  84  Texas,  237;  International  &  Q.  N.  Ey.  v.  Simcock,  81  Texas, 
504. 

R.  B.  Taylor,  for  appellee. 

EIDSON,  Associate  Justice. — This  suit  was  brought  by  the  ap- 
pellee in  the  District  Court  of  Marion  County  against  appellant  for 
damages  in  the  sum  of  $1,000,  by  l^ason  of  injuries  alleged  to  have 
been  received  by  him  on  October  2,  1903.  Upon  a  trial  before  a  jury, 
a  verdict  and  judgment  was  rendered  and  entered  in  favor  of  appellee 
for  the  sum  of  $600. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  to  give  to  the  jury  at  its  request  the  following  special 
charge:  ^'In  this  case  it  appears  that  the  defendant  company  was  not 
operating  a  railroad,  and  hence  the  statute  of  Texas,  as  to  fellow  servants 
bias  no  application.  If  it  was  the  negligence  of  the  engineer  that 
caused  the  plaintiff  to  be  injured,  and  if  he  would  not  have  been  in- 
jured except  for  such  negligence,  then  the  plaintiff  can  not  recover." 

Appellee's  injuries  were  received  while  he  was  attempting  to  couple 
a  box  car  to  a  locomotive  engine,  in  obedience  to  the  directions  of  the 
engineer.  Appellant's  contention  under  the  above  assignment  is  that  at 
the  time  the  appellee  was  injured  in  its  service,  it  was  not  operating 
*'a  railroad"  within  the  meaning  of  those  words,  as  used  in  article 
4560f,  Sayles'  Bevised  Statutes.  That  article  is  as  follows:  "Every 
person,  receiver  or  corporation  operating  a  railroad  or  street  railway, 
the  line  of  which  shall  be  situated  in  whole  or  in  part  in  this  State, 
shall  be  liable  for  all  damages  sustained  by  any  servant  or  employe 
thereof  while  engaged  in  the  work  of  operating  the  cars,  locomotives  or 
trains  of  such  person,  receiver  or  corporation,  by  reason  of  the  negli- 
gence of  any  other  servant  or  employe  of  such  person,  receiver  or  cor- 
poration, and  the  fact  that  such  servants  or  employes  were  fellow 
servants  with  each  other,  shall  not  impair  or  destroy  such  liability." 

It  appears  from  the  record  that  the  appellant  is  a  corporation  chartered 
for  the  purpose  of  manufacturing  and  selling  lumber;  that  it  owns  a 
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sawmill,  logging  cars  and  a  locomotive  engine.  It  uses  the  engine  and 
logging  cars  to  haul  logs  on  its  tramways  from  the  woods  to  its  saw 
mill,  and  it  also  uses  its  engine  to  take  box  cars  loaded  with  lumber 
from  the  mill  to  Harleton,  a  station  on  the  main  line  of  the  Texas 
Southern  Railroad.  It  appears  that  appellant  operates  its  road  and 
cars  solely  for  its  own  use,  and  does  not  haul  for  the  public.  At  the 
time  of  the  accident  appellant  was  operating  its  cars  on  a  spur  and  was 
in  the  act  of  taking  a  box  car  or  cars  to  Harleton,  a  distance  of  about 
4  or  5  miles  from  the  mill.  Appellant's  cars  were  operated  by  an 
engineer,  a  fireman  and  one  or  more  brakemen.  At  the  time  of  the 
accident,  appellee  was  acting  as  brakeman,  it  being  his  duty  to  so  act 
in  the  absence  of  the  regular  brakeman,  and  it  appears  from  the  record 
that  the  regular  brakeman  was  absent  at  the  time  of  the  accident. 

Appellant's  insistence  is  that  the  words,  "a  railroad,''  as  used  in 
article  4560f,  supra,  relates  only  to  such  railroads  as  are  common 
carriers,  and  that  the  reason  for  the  enactment  of  this  article  in  favor 
of  employes  of  railroads  was  the  interest  the  public  had  in  the  continu- 
ous operation  of  these  agencies.  We  do  not  think  appellant's  contention 
is  sound,  nor  is  the  reason  it  advances  in  support  of  same.  We  think 
the  principle  and  paramount  reason  for  the  enactment  of  the  article 
under  consideration  was  the  protection  of  the  employes  of  persons  or 
corporations  operating  railroads,  by  encouraging  and  making  it  to  the 
interest  of  such  persons  or  corporations  to  procure  competent,  safe 
and  reliable  persons  to  operate  their  cars,  locomotives  and  trains.  This 
evidently  is  the  view  of  our  Supreme  Court  as  to  the  reason  upon  which 
said  article  was  based.  Judge  Brown,  delivering  the  opinion  of  that 
court  in  Bailway  Company  v.  Howard,  80  S.  W.  Rep.,  229,  uses  this 
language:  "If  we  consider' the  perilous  position  of  men  while  actually 
engaged  in  the  work  of  operating  trains,  and  their  attitude  towards 
other  employes,  whether  upon  the  same  trains  or  not,  which  renders  it 
very  difficult  to  protect  themselves  against  the  negligence  of  others,  the 
discrimination  appears  to  be  just  as  a  provision  for  such  employes  and 
their  families,  if  injured,  and  a  wise  policy  tending  to  excite  the  dili- 
gence of  their  employers  to  procure  safe  and  reliable  persons  to  perform 
the  work  affecting  the  safety  of  train  service." 

The  reason  for  the  enactment  of  this  statute  excluded  the  idea  that 
the  Legislature  did  not  intend  it  to  apply  to  all  railroads,  but  intended 
to  limit  its  application  only  to  such  railroads  as  are  common  carriers^ 
The  service  in  the  operation  of  railroads  that  are  common  carriers  is 
no  more  dangerous  than  that  in  the  operation  of  other  railroads.  We 
think  the  words  "a  railroad,"  are  used  in  article  4560f,  supra,  in  the 
same  sense  as  the  words  "any  railroad"  are  used  in  article  3017,  Sayles' 
Revised  Statutes,  which  provides  as  follows : 

"An  action  for  actual  damages  on  account  of  injuries  causing  the 
death  of  any  person  may  be  brought  in  the  following  cases:  (1)  When 
the  death  of  any  person  is  caused  by  the  negligence  or  carelessness  of 
the  proprietory  owner,  charterer  or  hirer  of  any  railroad,  steamboat, 
stagecoach  or  other  vehicle  for  the  conveyance  of  goods  or  passengers; 
or  by  the  unfitness,  negligence  or  carelessness  of  their  servants  or  agents; 
when  the  death  of  any  person  is  caused  by  the  negligence  or  carelessness 
of  the  receiver,  or  receivers,  or  other  person  or  persons  in  charge  or 
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control  of  any  railroad,  their  servants  or  agents;  and  the  liability  of 
receivers  shall  extend  to  cases  in  which  the  death  may  be  caused  by 
reason  of  the  bad  or  unsafe  condition  of  the  railroad  or  machinery,  or 
other  reason  or  cause  by  which  an  action  may  be  brought  for  damages 
on  account  of  injuries  the  same  as  if  said  railroad  were  being  operated 
by  the  railroad  company." 

The  Court  of  Civil  Appeals  in  the  case  of  Bammel  v.  Kirby,  receiver, 
19  Texas  Civ.  App.,  198,  in  construing  the  words,  "any  railroad,"  as 
used' in  said  article  3017,  Judge  Williams  delivering  the  opinion,  uses 
this  language:  "Here  the  scope  and  purpose  of  the  statute  satisfy  us 
that  the  Legislature  intended  no  distinction  between  different  kinds  of 
railroads,  and  the  language  ^any  railroad'  repels  the  idea  that  a  par- 
ticular class  of  railroads  was  not  intended  to  be  included." 

While  the  persons  or  corporations  operating  railroads  which  are  not 
common  carriers  may  not  be  entitled  to  the  privileges  which  are  pos- 
sessed by  those  that  are  common  carriers,  they  are  liable  for  all  in- 
juries resulting  from  their  negligence  to  property  or  persons  by  the 
operation  of  such  railroads.  (1  Wood's  B.  B.  Law,  sec.  2;  1  Elliott  on 
Bailroads,  sec.  1.) 

In  treating  of  the  construction  to  be  placed  upon  words  in  Employers' 
Liability  Act,  it  is  stated  in  Elliott  on  Bailroads,  volume  3,  section 
1338,  that  where  a  municipal  corporation  hired  a  railroad  train,  and 
used  it  on  a  temporary  track  constructed  on  its  own  property,  it  was 
held  to  be  engaged  in  operating  a  railroad,  and  that  it  was  liable  as  the 
operator  of  a  railroad  to  an  employe  who  received  an  injury  while 
riding  on  the  train.  And  in  support  of  this  statement,  a  number  of 
decisions  of  the  Supreme  Court  of  Massachusetts  are  cited. 

The  State  of  Massachusetts  has  a  statute  giving  an  employe  in  the 
service  of  a  railroad  company  a  right  of  action  where,  *T)y  reason  of  the 
negligence  of  any  person  in  the  service  of  the  employer,  who  has  charge 
or  control  of  any  signal,  switch,  locomotive  engine  or  train  upon  *a 
railroad'  the  employe,  or  in  case  the  injury  results  in  death,  the  legal 
representatives  of  such  employe,  shall  have  the  same  right  of  com- 
pensation and  remedies  against  the  employer  as  if  the  employe  had  not 
been  an  employe  of  nor  in  the  service  of  the  employer,  nor  engaged  in 
its  work."  (Mass.  Stat.  1887,  chap.  270,  subdiv.  3,  sec.  1.)  And  the 
Supreme  Court  of  that  State  in  passing  upon  the  meaning  of  the 
words,  "a  railroad,"  as  used  in  that  statute,  in  the  case  of  Coughlan  v. 
City  of  Cambridge,  44  N.  E.  Bep.,  218,  say: 

"At  the  time  of  the  accident  the  defendant  was  engaged,  by  means  of 
a  locomotive  and  train  and  hands  to  manage  the  same,  hired  by  it  from 
the  Fitchburg  Eailroad,  in  transporting  gravel  from  one  portion  to 
another  of  certain  premises  held  and  owned  by  it  in  connection  with 
its  waterworks,  for  the  purpose  of  improving  the  same.  The  track  was 
laid  by,  and  with  the  exception  of  the  tires  belonging  to,  the  railroad, 
and  was  to  be  removed  by  it  when  the  work  was  finished.  The  im- 
provement which  the  defendant  was  engaged  in  making  was  for  its  own 
benefit  and  on  its  own  premises,  and  when  the  relation  of  master  and 
servant  exists  between  employer  and  employe  as  it  did  here  between  the 
plaintiff  and  defendant,  and  others  engaged  in  the  work,  we  see  no 
Vol.  XXXIX.  Civil— 20. 
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reason  why  statute  1887,  chapter  270,  should  not  apply  to  the  city  or 
town.  The  track  was  a  short  and  temporary  affair,  and  the  use  of  it 
and  of  the  locomotive  and  cars  was  to  continue  only  for  a  short  time, 
but  we  think  that  it  was  a  railroad  within  the  meaning  of  the  Act.*' 

We  conclude  that  the  words  "a  railroad/*  used  in  said  article  4560f 
apply  to  and  include  the  railroad  operated  by  appellant,  as  shown  by 
the  record  in  this  case. 

Appellant's  sixth  assignment  of  error  complains  of  the  following 
paragraph  of  the  court's  charge:  "Should  you  find  for  plaintiff,  )'ou 
will  assess  his  damages  at  such  sum  as  will  compensate  him  for  the 
injury  he  has  sustained,  taking  into  consideration  the  nature  and 
character  of  the  injury,  if  any,  the  mental  and  physical  pain,,  if  any, 
he  has  suffered,  the  value  of  time  lost,  if  any,  depreciated  ability  to 
cam  money,  if  any,  etc." 

Appellee  does  not  in  his  petition  allege  any  damages  on  account  of 
mental  or  physical  suffering  or  time  lost.  It  might  be  that  physical 
suffering  would  necessarily  result  from  the  injuries  alleged  and  proven ; 
but,  in  our  opinion,  mental  suffering  does  not  necessarily  result  from 
such  injuries,  and  that  should  have  been  alleged.  Neither  was  there 
any  allegation  of  time  lost  on  account  of  the  injuries  received.  The 
injuries  alleged  are  not  of  such  a  nature  that  loss  of  time  would  nec- 
essarily result  therefrom. 

We  are  also  of  opinion  that  it  was  error  for  the  court  to  use  the 
abbreviation  "etc.,"  in  the  connection  shown  in  the  charge.  The 
commonly  accepted  definition  of  "etc"  is,  "and  so  forth."  This  gave  the 
jur}'  the  authority  to  consider,  in  connection  with  the  matters  enumerated 
by  the  court  in  its  charge,  other  matters  of  a  like  character,  leaving 
the  jury  to  determine  for  themselves  as  to  whether  such  matters  were 
of  a  like  character;  and,  in  our  opinion,  the  use  of  said  abbreviation, 
in  the  connection  stated,  was  calculated  to  mislead  and  confuse  the 
jury. 

We  take  occasion  to  call  the  attention  of  counsel  for  appellee  to  the 
condition  of  his  brief,  with  respect  to  the  manner  in  which  it  is  at- 
tempted to  be  written.  The  brief  is  attempted  to  be  executed  with  a 
typewriter,  and  the  writing  is  blurred,  dim,  and  practically  illegible. 
A  brief  prepared  in  this  manner  is  of  no  assistance  whatever  to  this 
court,  and  is  in  violation  of  rule  37  for  Courts  of  Civil  Appeals,  wh'ch 
requires  the  brief  to  be  "plainly"  written  or  printed.  (Lumber  Co.  v. 
Adoue,  50  S.  W.  Rep.,  131;  Heath  v.  Hale,  27  S.  W.  Bep.,  160; 
Stevens  v.  Taylor,  36  S.  W.  Rep.,  1083.) 

For  the  errors  indicated,  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Geoboe  E.  Shelley,  Trustee,  v.  S.  F.  Nolen  bt  al. 

Decided  May  3,  1906. 

OPINION  ON  BEHBAUNO. 

1. — Bankruptoy — ^Fraudulent  ConYeyance. 

Under  subdivision  e  of  section  70  of  the  United  States  Bankruptcy  Act  of 
1898  a  trustee  in  bankruptcy  may  maintain  an  action  to  set  aside  a  fraudulent 
conveyance  made  prior  to  said  Act  going  into  effect,  and  not  within  four 
months  next  preceding  the  filing  of  the  petition  in  bankruptcy. '  when  the  facta 
show  a  continuing  conspiracy  to  defraud  creditors  and  a  concealment  of  the  same. 


2. — Eyidenoe — ^Admi8tlon&  of  Bankrupt. 

Declarations  of  the  fraudulent  grantor  that  the  property  in  controversy 
was  his;  that  he  had  placed  it  in  the  name  of  his  wife  on  account  of  his 
insolvency,  and  to  prevent  his  creditors  from  subjecting  it  to  the  payment  of  their 
debts,  were  admissible  to  show  continuous  conspiracy,  as  alleged.  Art.  ^302, 
Rev.  Stats.,  construed. 

8. — ^Pleading  Under  Bankruptcy  Law. 

In  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a  fraudulent  conveyance 
by  the  bankrupt  the  petition  should  allege  the  amount  of  the  claims  of  the 
creditors  who  were  such  at  the  time  the  fraudulent  conveyance  was  made,  and 
that  the  assets  in  the  hands  of  the  trustee  were  insufficient  to  pay  the  same. 

Error  from  Travis.     Tried  below  before  Hon.  Geo.  Calhoun. 

James  &  Yeiser,  for  plaintiff  'in  error. — The  trial  court  erred  in 
refusing  to  permit  the  witnesses  W.  C.  Roy,  Fred  Sevine,  and  George 
Heissner  to  testify  to  conversations  had  by  each  of  them  with  Andrew 
Jackson  Heissner,  in  which  the  said  Andrew  Jackson  Heissner  stated 
that  the  property  in  controversy  in  this  suit  was  his,  and  that  he  had 
placed  it  in  the  name  of  his  wife  on  account  of  his  insolvency  and  in 
order  to  prevent  his  creditors  from  subjecting  it  to  any  payment  of 
their ,  debts ;  for  the  reason  that  Andrew  Jackson  Heissner  and  his 
wife,  Myra  Heissner,  and  the  other  defendants  herein  are  charged  as 
coconspirators  in  a  common  design  to  defraud  the  creditors  of  Andrew 
Jackson  Heissner,  and  to  cover  up  and  conceal  the  title  to  the  land 
in  controversy,  so  as  to  prevent  the  creditors  of  Andrew  Jackson  Heissner 
from  subjecting  the  same  to  the  payment  of  their  debts  and  being  such 
coconspirators,  the  declarations  of  any  one  conspirator  was  admissible 
in  evidence  as  against  all  of  the  others.  Moore  v.  Robinson,  7  Texas 
Ct.  Rep.,  624 ;  Hudson  v.  Willis,  65  Texas,  702 ;  San  Antonio  Gas  Co. 
V.  The  State,  22  Texas  Civ.  App.,  124 ;  Den  v.  Johnson,  18  N.  J.  Law, 
87;  Scott  V.  Baker,  37  Pa.  St.,  330;  Lacy  v.  Porter,  103  Cal.,  597;  Colt 
V.  Eves,  12  Conn.,  243;  Louder  v.  Schechterlv,  91  Pa.  St.,  83:  Mc- 
Dowell V.  Russell,  37  Pa.  St.,  164;  Rogers  v.  Hall,  4  Watts  (Pa.),  359; 
Kelsey  v.  Murphy,  26  Pa.  St.,  78 ;  Redding  v.  Wright,  49  Minn.,  322 ; 
Miller  v.  Dayton,  57  Iowa,  423 ;  Drake  v.  Stewart,  76  Fed.  Rep.,  140. 

The  trial  court  erred  in  refusing  to  permit  the  plaintiff  to  prove  by 
the  witness  Fred  Sevine  that  he  had  various  conversations  with  Mvra 
Heissner,  in  which  she  had  stated  to  him  that  the  title  to  the  land  in 
controversy  in  this  suit  had  been  placed  in  her  name  because  of  her 
husband's  insolvency  in  order  to  protect  it  against  his  creditors ;  for  the 
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reason  that  Andrew  Jackson  Heissner  and  the  other  defendants  herein 
are  charged  as  coconspirators  in  a  common  design  to  defraud  the  creditors 
of  Andrew  Jackson  Heissner  and  to  cover  up  and  conceal  the  title  to 
the  land  in  controversy,  so  as  to  prevent  the  creditors  of  Andrew  Jackson 
Heissner  from  subjecting  the  same  to  the  payment  of  their  debts,  and 
being  such  coconspirators,  the  declarations  of  any  one  of  said  con- 
spirators were  admissible  in  the  evidence  as  against  all  the  others; 
and  for  the  reason  that  the  said  declarations  of  the  said  Myra  Heissner 
being  in  explanation  of  her  title  to  the  land  in  controversy  and  against 
her  interest,  were  admissible.  Am.  Em.  Co.  v.  United  States,  2  Peters, 
338;  Nudd  v.  Burrows,  91  U.  S.,  427;  Lincoln  v.  Claflin,  7  Wall.,  132; 
Rea  V.  Missouri,  17  Wall.,  532;  Hancock  v.  Tram  and  Lumber  Co.,  65 
Texas,  233 ;  Hays  v.  Hays,  66  Texas,  609. 

The  trial  court  erred  in  holding  that  the  witness,  Fred  Sevine,  was 
incompetent  under  the  statute  of  this  State  as  a  party  to  this  suit  to 
testify  to  conversations  had  with  Myra  Heissner  for  the  reason  that  the 
said  Fred  Sevine  was  not  such  a  party  to  this  suit  as  would  in  any 
event  make  him  incompetent  to  give  testimony  oflPered,  and  for  the 
further  reason  that  this  suit  not  being  a  suit  against  S.  F.  N"olen  as 
executor,  but  against  him  personally  for  the  land  in  controversy,  as 
sole  devisee  in  the  pretended  will  of  Myra  Heissner,  claiming  the  land 
as  such  devisee  in  the  aforesaid  will,  after  it  had  been  fully  probated, 
this  is  not  such  a  suit  as  would  prevent  the  said  witness,  Sevine,  even 
though  he  were  a  party,  from  testifying  to  conversations  had  with  said 
Myra  Heissner.  Gilder  v.  City  of  Brenham,  67  Texas,  349;  Curtis 
V.  Wilson,  2  Texas  Civ.  App.,  649. 

Gregory  &  Baits,  for  defendants  in  error  H.  C.  Nolen  and  Adolph 
Trautwein,  Jr. — No  conspiracy  having  been  proven  and  no  evidence 
having  been  introduced  tending  to  prove  conspiracy  in  which  Nolen 
and  Trautwein  were  engaged,  the  rules  with  reference  to  the  admission 
of  statements  of  coconspirators  were  not  applicable.  * 

Under  the  form  which  the  pleadings  in  this  case  have  taken.  Jack 
Heissner  stands  in  the  legal  attitude  of  one  who  has  made  a  conveyance, 
and  his  declarations  against  the  title  of  his  grantee,  or  one  standing  in 
the  legal  relation  of  his  grantee  are  not  admissible  against  the  title;  and 
no  evidence  has  been  introduced  in  this  case  that  would  require  the  appli- 
cation of  an  exception  or  modification  of  the  rule. 

The  testimony  of  Roy  and  Sevine  as  to  statement  by  Jack  Heissner 
derogatory  to  the  title  of  his  wife,  were  rightly  excluded,  because  the  law 
will  not  permit  a  husband's  declaration  concerning  the  title  of  his  wife 
to  be  introduced  against  her  or  her  assigns.  Blair  v.  Finley,  75  Texas, 
210;  Smith  v.  Powell,  5  Texas  Civ.  App.,  373;  Smith  v.  Redden,  1 
U.  C,  360. 

The  testimony  of  Roy  and  Sevine  and  others  with  reference  to  state- 
ments by  J.  Heissner  concerning  the  title  to  the  land  in  controversy  of 
his  wife  was  properly  excluded,  because  the  law  will  not  permit  a 
person  to  create  title  for  himself  by  his  declarations  to  that  effect. 

Testimony  of  Fred  Sevine  as  to  statements  by  Myra  Heissner,  deceased, 
contradicting  the  recitals  of  deeds  under  which-  defendant  held  was 
properly  excluded  in  the  absence  of  evidence  or  the  tender  of  evidence 
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to  the  effect  that  these  statements  were  communicated  to  defendant 
before  they  acquired  title. 

The  testimony  of  Fred  Sevine  as  to  the  statements  of  Myra  Heissner 
as  to  the  status  of  property  legal  title  to  which  was  in  her  and  which 
was  claimed  to  have  been  the  property  of  her  husband,  was  not  ad- 
missible, because  it  is  against  the  policy  of  the  law  that  the  status  of 
the  property  of  husband  and  wife  be  as  to  third  parties  fixed  by  the 
statements  made  by  them,  respectively. 

The  ruling  and  judgment  of  the  court  are  sustained  by  the  fact  that 
if  the  trustee  could  have  recovered  at  all,  he  could  have  recovered  only 
for  the  benefit  of  such  creditors  as  were  creditors  at  the  time  of  the 
transactions  complained  of,  and  only  to  the  extent  that  it  might  have 
been  necessary  to  protect  their  interests,  and  no  evidence  was  introduced 
by  which  the  court  could  have  determined  the  extent  to  which  persons 
whose  debts  were  scheduled  in  this  bankruptcy  proceedings  were  cred- 
itors of  J.  Heissner  at  the  time  of  the  transactions  complained  of,  and 
there  was  no  pleading  that  would  have  justified  the  only  judgment 
that  could  have  been  rendered  in  behalf  of  plaintiff.  In  re  House,  4 
Am.  B.  R,  603. 

The  ruling  and  judgment  of  the  court  are  sustained  by  the  fact  that 
neither  the  pleadings  nor  the  evidence  show  that  George  E.  Shelley, 
trustee,  did  not  have  on  hand  at  the  time  of  the  institution  of  the  suit 
sufficient  funds  for  the  discharge  of  the  debts  of  the  bankrupt.  Mueller 
V.  Bruss,  4  Am.  B.  R.,  447. 

The  judgment  of  the  court  was  sustained  by  the  fact  that  Geo.  F. 
Shelley,  trustee  in  bankruptcy,  could  not  recover  except  where  recovery 
could  have  been  had  by  the  bankrupt.  Bankruptcy  Act,  approved  July 
1,  1894,  sec.  67 ;  Wilson  v,  Demander,  71  Texas,  605 ;  Dittman  v.  Weiss 
Bros.,  87  Texas,  614. 

John  Dowell,  for  defendant  in  error  S.  F.  Nolen. — Declarations  of 
a  husband  as  to  the  title  to  lands  owned  by  the  wife  are  inadmissible 
to  impugn  her  title,  and  the  court  did  not  err  in  so  holding.  Evans 
V.  Purinton,  12  Civ.  App.,  158;  La  Masti  v.  Dickson,  17  Civ.  App., 
473 ;  De  Garza  v.  Galvan,  65  Texas,  53 ;  McKay  v.  Treadwell,  8  Texas, 
180;  Clapp  v.  Engledow,  82  Texas,  291. 

The  law  of  this  State  at  the  time  of  the  execution  of  the  deeds  sought 
to  be  set  aside  on  the  ground  of  fraud  did  not  permit  a  trustee  as  repre- 
sentative of  another  to  attack  for  fraud  these  deeds  on  account  of  the 
fraud  of  the  party  he  represented,  and  the  pleading  and  evidence  in 
this  case  showed  that  if  the  conveyances  were  fraudulent  A.  J.  Heissner 
was  a  party  and  the  main  party  to  it,  and  the  bankrupt  act  under  which 
plaintiff  was  appointed  trustee  of  the  estate  of  A.  J.  Heissner,  bankrupt, 
only  authorized  him  to  cancel  any  deed  of  the  bankrupt  that  a  creditor 
could  cancel  and  was  past  long  since  the  execution  and  record  of  said 
deeds.  Bankrupt  Act,  approved  July  1,  1898,  sec.  47,  and  par.  e  of  sec. 
67;  same  sections  and  subdivisions  in  Bump  &  Black  on  Bankruptcy; 
Danzy  v.  Smith,  4  Texas,  415;  Wilson  v.  Travick,  10  Texas,  435;  Chubb 
V.  Johnson,  11  Texas,  477;  Fowler  v.  Stoneum,  11  Texas,  501;  Eperson 
V.  Young,  8  Texas,  136;  Cobb  v.  Norwood,  11  Texas,  502;  Avrrv  v. 
Avery,   12  Texas,  57;  Connell  v.   Chandler,   13   Texas,   6;  Willis  7. 
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Smith,  66  Texas,  658;  Wilson  v.  Demander,  71  Texas,  605;  Dittman 
V.  Weiss,  87  Texas,  614. 

The  trustee  of  a  bankrupt  has  no  better  rights  than  a  creditor  in 
attacking  fraudulent  conveyances  of  his  debtor,  and  it  has  been  held 
that  a  creditor  can  not  attack  a  fraudulent  conveyance  of  the  bankrupt 
after  he  has  been  discharged  from  the  debt  if  the  fraudulent  convey- 
ance was  prior  to  the  final  discharge  of  the  bankrupt — as  in  this  case — 
A.  J.  Heissner  having  been  discharged  from  these  very  debts  long  after 
the  making  of  the  conveyances  attacked. 

The  deeds  to  Myra  Heissner  to  the  lands  were  in  1898.  This  suit 
was  instituted  on  the  24th  of  May,  1902.  Hodges  v.  Taylor,  67  Texas, 
191;  Cason  v.  Chambers,  62  Texas,  307;  Flewellen  v.  Cochran,  19  Civ. 
App.,  501 ;  Frank  v.  Frank,  25  S.  W.  Rep.,  819. 

The  authority  given  a  trustee  by  the  Bankrupt  Act  to  cancel  fraudu- 
lent conveyances  is  by  the  terms  of  the  Act  limited  to  those  which  have 
been  made  since  the  passage  of  the  Act  and  within  four  months  prior 
to  the  filing  of  the  petition,  and  the  law  is  not  retroactive  and  does  not 
include  in  its  provisions  conveyances,  even  if  fraudulent,  that  were 
made  prior  to  its  passage,  as  this  trustee  is  trying  to  do.  Bankrupt  Act, 
par.  e,  sec.  67.    Same  section  in  Bump  and  Black  on  Bankruptcy. 

Acts  or  declarations  of  a  husband  touching  the  wife's  title  to  her 
separate  property  can  not  be  used  in  evidence  to  effect  her  rights.  Art. 
2301,  Batts'  Rev.  Stats,  of  Texas,  p.  16,  vol.  II;  Blair  v.  Fenly,  75 
Texas,  210;  Smith  v.  Powell,  5  Texas  Civ.  App.,  373. 

The  witness,  Fred  Sevine,  being  the  owner  of  one  of  the  judgments 
against  Andrew  Jackson  Heissner,  set  out  in  his  bankruptcy  proceedings 
was  really  a  party  to  the  suit,  and  this  action  having  grown  out  of  a 
transaction  with  the  decedent,  Myra  Heissner,  and  the  defendant,  S.  F. 
Xolcn,  being  executor  of  her  will,  the  witness,  Fred  Sevine,  was  under 
the  statute  of  this  State  incompetent  to  testify  to  any  conversation 
between  himself  and  the  said  Myra  Heissner.  Art.  2302,  p.  16,  Batts' 
Civil  Statutes  of  Texas,  vol.  II ;  Paddock  v.  Lewis,  36  S.  W.  Rep.,  320 ; 
Simpson  v.  Brotherton,  62  Texas,  170;  Branch  v.  Makeig,  9  Texas  Civ. 
App.,  399. 

OPINION    ON    REHEARING. 

EIDSON.  Associate  Justice. — On  a  former  day  of  this  term  of  the 
court  the  judgment  of  the  court  below  in  this  case  was  affirmed,  and  the 
case  is  now  before  us  on  motion  for  rehearing.  In  the  original  opinion 
the  case  was  disposed  of  on  the  ground,  as  contended  by  defendant  in 
error,  that  plaintiflE  in  error  was  not  entitled  to  maintain  this  action 
under  the  United  States  Bankruptcy  Act  of  1898,  because  the  con- 
veyances sought  to  be  set  aside  for  fraud  were  made  prior  to  said  Act 
going  into  effect,  and  not  within  four  months  next  preceding  the  filing 
of  the  petition  by  the  bankrupt,  asking  to  be  adjudged  a  bankrupt. 

We  reached  this  conclusion  upon  the  impression  that  subdivision  e 
of  article  67  of  said  Act  was  the  only  provisions  in  the  Act  relating  to 
the  right  of  the  trustee  to  maintain  a  suit  for  the  property  conveyed 
in  this  character  of  cases.  In  this  impression,  upon  further  examination 
of  the  Act,  we  find  we  were  mistaken.  Subdivision  e  of  section  70  of 
the  Bankruptcy  Act  of  1898  reads  as  follows: 
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"The  trustee  way  ayoid  any  transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might  have  avoided,  and  may  re- 
cover the  property  so  transferred  or  its  value  from  the  person  to  whom' 
it  was  transferred,  unless  he  was  a  bona  fide  holder  for  value  prior  to 
the  date  of  the  adjudication.  Such  property  may  be  recovered  or  its 
value  collected  from  whoever  may  have  received  it,  except  a  bona  fide 
holder  for  value.  For  the  purpose  of  such  recovery  any  court  of  bank- 
ruptcy as  hereinbefore  defined,  and  any  State  Court  which  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction,*' 

In  our  opinion,  this  provision  of  the  Act  authorizes  the  trustee  in 
bankruptcy  to  maintain  actions  based  upon  transactions  of  the  char- 
acter pleaded  by  plaintiff  in  error  in  his  petition.  While  it  is  true  that 
the  conveyances  made  to  the  wife  of  the  bankrupt  were  executed  prior 
to  the  enactment  of  the  Bankruptcy  Act  of  1898,  it  is  alleged  in  the 
petition  of  plaintiff  in  error  that  ttie  property  embraced  in  such  con- 
veyances belonged  to  the  community  estate  of  the  bankrupt  Andrew 
Jackson  Heissner  and  his  wife,  Myra  Heissner,  and  that  said  convey- 
ances were  made  without  any  consideration,  and  for  the  purpose  of 
placing  said  property  beyond  the  reach  of  the  bankrupt's  creditors; 
and  that  the  true  title  to  the  property  was  concealed,  and  continued  to 
be  so  concealed  in  this  manner  up  to  the  death  of  the  bankrupt's  wife, 
Myra  Heissner;  that  the  said  Myra  Heissner  on  the  22d  June,  1899, 
and  while  on  her  death  bed,  devised  the  said  property  to  S.  P.  Nolen, 
her  brother,  and  one  of  the  defendants  in  error,  and  that  this  was  done 
for  the  purpose  of  securing  said  property  to  her  husband,  the  said 
Andrew  Jackson  Heissner,  free  from  the  claims  of  his  creditors;  that 
the  will  named  the  said  S.  P.  Nolen  as  executor  thereof,  and  that  it 
was  the  understanding  and  agreement,  by  and  between  the  said  Myra 
Heissner,  S.  P.  Nolen  and  Andrew  Jackson  Heissner  that  he,  the  said 
Nolen,  shoidd  hold  said  property  for  the  said  Andrew  Jackson  Heissner 
until  such  time  as  he  should  demand  a  conveyance  of  same  to  him ;  that 
the  said  Nolen  accepted  the  bequest  with  said  understanding  and  im- 
pressed with  said  trust,  and  that  after  the  death  of  the  said  Myra 
Heissner  the  said  will  was  duly  probated  and  the  said  Nolen  duly 
qualified  as  independent  executor  of  said  will. 

It  is  further  alleged  in  said  petition  that  the  said  Andrew  Jackson 
Heissner,  Myra  Heissner  and  S.  F.  Nolen  were  parties  to  and  acted 
together  in  the  fraudulent  design  to  place  said  property  beyond  the 
reach  of  the  creditors  of  the  said  Andrew  Jackson  Heissner,  and  that 
all  .the  aforesaid  -acts  were  done  in  pursuance  to  the  aforesaid  design 
and  intent,  and  that  they  constituted,  in  effect,  a  single  object  and  con- 
spiracy to  defraud  the  creditors  of  the  said  bankrupt,  Andrew  Jackson 
Heissner.  It  was  further  alleged  in  said  petition  that  in  furtlier 
pursuance  of  the  said  fraudulent  design,  purpose  and  conspiracy,  the 
said  Andrew  Jackson  Heissner,  subsequent  to  the  death  of  the  said 
Myra  Heissner,  and  on  the  30th  day  of  September,  1899,  filed  his 
petition  in  bankruptcy  for  the  purpose  of  securing  a  discharge  from  his 
debts,  and  with  the  intention,  after  securing  such  discharge,  of  taking 
a  reconveyance  of  said  property  to  himself  from  said  Nolen,  and  that 
thereafter  and  prior  to  the  granting  of  such  discharge,  the  said  Andrew 
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Jackson  Heissner  died.  And  that  after  the  death  of  the  said  Mvra 
Heissner  and  Andrew  Jackson  Heissner  and  in  further  pursuance  of 
said  fraudulent  scheme  and  conspiracy,  the  said  S.  F.  Nolen  colluding, 
conspiring  and  confederating  with  Adolph  Trautwein,  Jr.,  and  H.  C. 
Nolen,  the  other  defendants  in  error  herein,  each  and  all  of  them  having 
notice  of  the  aforesaid  fraudulent  scheme  and  conspiracy  to  defraud  the 
creditors  of  Andrew  Jackson  Heissner,  and  each  and  all  of  the  said 
parties  colluding,  conniving,  confederating  and  conspiring  with  one  an- 
other for  the  purpose  of  perpetuating  the  aforesaid  fraud,  and  for  the 
purpose  of  placing  all  of  said  property  described  in  said  petition  beyond 
the  reach  of  the  creditors  of  the  said  Andrew  Jackson  Heissner,  and  for 
the  fraudulent  purpose  of  attempting  to  place  all  of  said  property  beyond 
the  reach  of  said  creditors,  and  beyond  the  reach  of  the  plaintiff  in  error 
as  trustee  in  bankruptcy  for  said  creditors,  and  for  the  purpose  of 
fraudulently  and  falsely  claiming  and  asserting  that  the  said  Adolph 
Trautwein,  Jr.,  and  H.  C.  Nolen  were  and  are  innocent  purchasers  of 
said  property,  have  entered  into  a  fraudulent  conspiracy  with  one 
another,  in  pursuance  of  which  the  said  S.  F.  Nolen  has  conveyed  a 
part  of  the  property  herein  described  to  H.  C.  Nolen  fraudulently  and 
without  consideration,  and  has  conveyed  the  other  part  of  said  property 
described  in  plaintiff  in  error's  petition  fraudulently  and  without  con- 
sideration to  Adolph  Trautwein,  Jr.,  and  that  the  said  H.  C.  Nolen  and 
Adolph  Trautwein,  Jr.,  each  had  full  knowledge  of  all  the  above  facts 
set  forth  and  especially  of  the  fact  that  said  property  was  the  com- 
munity property  of  said  bankrupt  and  wife,  and  not  the  property  of  the 
said  S.  F.  Nolen,  and  that  said  S.  F.  Nolen  merely  held  the  same  under 
said  will  for  the  purposes  aforesaid  and  impressed  with  said  verbal 
trust. 

We  think  the  above  allegations  show  a  conspiracy  begun  before  the 
enactment  of  the  Bankruptcy  Act  of  1898,  but  continuing  not  only 
after  the  Act  went  into  effect,  but  after  Andrew  Jackson  Heissner  was 
adjudged  a  bankrupt  under  said  Act,  and  after  his  death  subsequently 
thereto,  and  practically  to  the  date  of  the  institution  of  this  suit.  The 
acts  alleged  constitute  a  continuous  holding  of  the  property  up  to  the 
death  of  the  bankrupt  in  trust  for  him,  and  a  concealment  of  same 
from  his  creditors,  and  after  the  death  of  the  bankrupt,  a  holding  for 
the  benefit  of  the  defendants  in  error,  who  paid  no  consideration  there- 
for, and  a  concealment  of  and  placing  the  same  beyond  the  reach  of 
creditors  of  the  bankrupt.  These  acts  and  the  concealment  resulting 
therefrom  having  continued  long  after  the  enactment  of  the  bank- 
ruptcy law,  and  after  the  adjudication  of  Andrew  Jackson  Heissner  as 
a  bankrupt,  the  plaintiff  in  error,  as  trustee,  is  authorized  under  the 
law  to  maintain  this  action.  The  allegations  of  the  petition  show  that 
at  the  time  of  the  institution  of  this  suit,  the  defendants  in  error  had 
the  property  described  in  plaintiff  in  erroi^s  petition  in  their  possession, 
and  that  it  belonged  to  the  estate  of  the  bankrupt,  and  that  they  had 
knowledge  of  this  fact,  and  that  notwithstanding  this  knowledge,  they 
were  attempting  to  conceal  it  from  the  trustee  of  the  bankrupt,  and 
avoid  its  being  subjected  to  the  payment  of  the  debts  of  the  banknipt. 
(In  re  Quackenbush,  102  Fed.  Rep.,  282 ;  Joseph  v.  Baff,  81  N.  Y.  Supp., 
546;  Saxton  v.  Sebring,  89  N.  Y.  Supp.,  372;  In  re  Shenk.  116  Fed. 
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Rep.,  554 ;  Cox  v.  Wall,  44  S.  E.  Rep.,  636 ;  Hood  v.  Blair  State  Bank, 
91  N.  W.  Rep.,  701;  Hudson  v.  Bank,  119  Fed.  Rep.,  346;  In  re 
Countryman,  9  A.  B.  R.,  572;  In  re  House,  4  A.  B.  R.,  603;  In  re 
Brown,"^  Id.,  383. 

Plaintiff  in  error^s  first  assignment  of  error  complains  of  the  action 
of  the  court  below  in  refusing  to  permit  the  witnesses  W.  C.  Roy,  Fred 
Sevine  and  George  Hcissner  to  testify  to  conversations  had  by  each  of 
them  with  Andrew  Jackson  Heissner,  in  which  the  said  Andrew  Jackson 
Heissner  stated  that  the  property  in  controversy  in  this  suit  was  his, 
and  that  he  had  placed  it  in  the  name  of  his  wife  on  account  of  his 
insolvency,  and  in  order  to  prevent  his  creditors  from  subjecting  it  to 
the  payment  of  their  debts.  We  think  this  testimony  was  admissible 
under  the  pleadings,  and  in  view  of  the  evidence  admitted  tending  to 
show  the  continuous  conspiracy,  as  alleged.  (Hudson  v.  Willis,  65 
Texas,  702.) 

The  testimony,  the  exclusion  of  which  is  complained  of  in  plaintiff  in 
error's  second  assignment  of  error,  should  have  been  admitted.  The 
witness  Sevine  was  not  incompetent  to  testify  to  conversations  had  with 
Mrs.  Myra  Heissner  under  article  2302,  Sayles*  Revised  Statutes.  He 
was  not  a  party  to  the  suit,  and  the  suit  was  not  against  S.  F.  Nolen  as 
executor.  (Gilder  v.  City  of  Brenham,  67  Texas,  349;  Curtis  v. 
Wilson,  2  Civ.  App.,  649 ;  Newton  v,  Newton,  77  Texas,  571 ;  Mayfield 
V.  Robinson,  65  S.  W.  Rep.,  399.) 

We  are  of  opinion  that  under  the  provision  of  the  bankruptcy  law 
authorizing  this  suit,  it  is  required  that  the  petition  should  allege  the 
amount  of  the  claims  of  the  creditors  who  were  such  at  the  time  the 
fraudulent  conveyances  were  made,  and  that  the  assets  of  the  bankrupt 
estate  in  the  hands  of  the  trustee  were  insufficient  to  pay  same,  and 
these  allegations  should  be  supported  by  proof.  (In  re  House,  4  Am. 
Bankruptcy  Reps.,  603;  Mueller  v.  Bruss,  8  Am.  Bankruptcv  Reps., 
477.) 

We  do  not  hold  that  the  petition  was  subject  to  general  demurrer 
on  account  of  this  omission,  but,  conceding  that  it  was,  the  record  shows 
that  the  court  overruled  defendant  in  error's  general  demurrer,  and 
therefore,  plaintiff  in  error  had  no  opportunity  to  amend  his  petition. 
If  the  court  had  sustained  the  general  demurrer  to  plaintiff  in  error^s 
petition,  he  would  have  had  an  opportunity  to  amend  it  so  as  to  have 
cured  the  omission  mentioned;  and  doubtless  he  would  have  done  so, 
as  the  record  shows  that  proof  could  have  been  made  of  such  allegations. 

There  are  other  questions  raised  in  plaintiff  in  error's  brief,  and  not 
discussed  herein,  but  the  matters  to  which  they  relate  are  not  likely  to 
arise  upon  another  trial. 

The  original  opinion  in  this  case  is  withdrawn,  the  motion  for  re- 
hearing is  granted,  and  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Albert  Crowder  v.  St.  Louis  Southwestern  Railway  Company. 

Decided  May  3,  1905. 

1. — ^Evldenoe. 

Proof  that  plaintiff,  injured  in  a  runaway  by  alarm  of  his  mule  at  the 
approach  of  a  railway  locomotive,  took  a  drink  of  whiskey  after  the  accident, 
was  irrelevant  and  should  have  been  excluded. 

2. — Charge. 

Plaintiff  can  not  complain  of  a  charge  to  return  a  verdict  in  his  favor  on 
finding  certain  facts,  though  such  verdict  would  have  been  authorized  upon  a 
finding  of  a  part  only  of  the  facts  enumerated  in  the  instruction. 

8. — Same — ^Beqnetted  Charge. 

A  requested  instruction  directing  a  verdict  for  plaintiff  upon  a  finding  of 
certain  enumerated  facts  requiring  such  conclusion  was  erroneously  refused 
where  the  charge  authorized  a  recovery  only  on  finding  other  facts  in  con- 
nection with  them. 

4. — ^Hegligenoe— Tlagman. 

The  issue  of»n^ligence  on  the  part  of  a  railway  company  in  failing  to 
have  a  fiagman  stationeid  at  a  public  crossing  should  be  submitted  to  the  jury 
where  the  evidence  warrants  the  conclusion  that  such  precaution  was  demanded. 

5. — Negligence — ^Bitcovered  Peril. 

Evidence  held  to  require  the  submission,  on  request,  of  the  issue  as  to 
negligence  in  the  operation  of  a  railway  engine,  arising  on  the  discovery  of 
plaintiff's  imminent  peril. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  before 
Hon.  T.  D.  Montrose. 

A.  G.  Gates  and  Mtilkey  &  Hamilton,  for  appellant. — It  is  error  to 
force  the  plaintiff  to  testify,  over  objection,  that  he  drank  whiskey  on  the 
day  of  the  injury,  unless  the  question  restricts  the  drinking  to  some 
time  prior  to  the  injury,  for  the  reason  that  such  testimony  is  irrelevant 
and  immaterial  and  is  calculated  to  prejudice  the  jury  against  the 
plaintiff. 

In  a  personal  injury  suit,  where  the  injury  occurred  at  a  public 
crossing,  caused  by  the  sudden  starting  of  an  engine  standing  near 
the  crossing,  which  frightened  the  animal  pulling  the  buggy  in  which 
plaintiff  was  riding,  after  plaintiff  had  reached  a  point  on  the  tracks 
in  front  of  the  engine,  it  is  error  for  the  court  to  charge  the  jury  that 
in  order  to  find  for  plaintiff,  they  must  believe  that  plaintiff  was  in 
"full  view^^  of  the  servants  operating  the  engine,  because  such  is  not 
the  law.  McGrew  v.  St.  Louis,  S.  P.  &  T.  Ry.  Co.,  74  S.  W.  Rep.,  816, 
and  cases  there  cited. 

In  an  action  for  personal  injuries  caused  by  the  frightening  of  an 
animal  attached  to  the  buggy  in  which  plaintiff  was  riding,  by  the 
sudden  starting  of  one  of  defendant's  engines  at  a  public  crossing,  it 
is  error  for  the  court  to  charge  the  jury  that  in  order  to  find  for  plaintiff 
they  must  believe  that  the  servants  of  defendant  in  starting  the  engine 
"caused  said  engine  to  emit  steam  in  great  quantities  and  to  make  a 
great  deal  of  unusual,  unnecessary  and  unreasonable  noises,"  for  the 
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reason  that  it  requires  the  jury  to  believe  too  many  things,  and  is  more 
onerous  on  the  plaintiff  than  the  law  authorizes.  Duck  v.  St.  Louis  & 
S.  W.  By.,  63  S.  W.  Bep.,  891 ;  Kershner  v.  Latimer,  64  S.  W.  Bep., 
237 ;  Texas  &  N.  0.  By.  Co.  v.  Conroy,  83  Texas,  216 ;  Texas  Mid.  B.  B. 
V.  Booth,  80  S.  W.  Bep.,  121. 

The  court  erred  in  refusing  to  submit  to  the  jury  plaintiff's  special 
charge  number  1,  which  was  as  follows: 

^^ou  are  charged  that  if  you  believe  that  there  was  a  great  amount 
of  travel  over  the  crossing  where  the  plaintiff  claims  he  was  injured,  and 
if  you  further  believe  that  engines  were  frequently  passing  back  and 
forth  over  the  same,  and  if  you  further  believe  that  a  person  of  ordinary 
prudence  would,  under  all  the  circumstances,  have  kept  a  flagman  or 
watchman  at  said  place,  and  that  the  failure  of  the  defendant  to  keep 
a  flagman  or  watchman  at  said  place  was  the  proximate  cause  of  the 
injuries  to  plaintiff,  if  you  believe  he  was  injured,  then  you  will  find 
for  the  plaintiff.''  Missouri,  K.  &  T.  By.  Co.  v.  Magee,  92  Texas,  620 ; 
Central  T.  &  N.  W.  By.  Co.  v.  Gibson,  35  Texas  Civ.  App.,  66. 

The  court  erred  in  refusing  to  give  to  the  jury  plaintiff's  special 
charge  number  2,  which  was  as  follows: 

"You  are  charged  that  if  you  believe  that  the  plaintiff  was  in  great 
peril  and  danger  and  that  his  peril  and  danger,  if  any,  was  discovered 
by  the  employes  of  defendant  in  charge  of  the  locomotive,  and  if  you 
further  believe  that,  the  said  employes  could  have  prevented  the  injuries, 
if  any,  by  the  means  at  hand,  then  you  will  find  for  the  plaintiff, 
although  you  should  believe  that  he  was  guilty  of  contributory  negli- 
gence." 

Where  the  court  in  his  main  charge  requires  the  jury  to  believe  all 
the  grounds  of  recovery,  pleaded  by  plaintiff  in  his  petition  before  they 
can  find  in  plaintiff's  favor,  it  is  error  to  refuse  a  special  charge  re- 
quested by  plaintiff,  authorizing  a  recovery  on  one  or  more  grounds, 
less  than  the  whole  number,  relied  upon  by  him.  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Hill,  69  S.  W.  Bep.,  136 ;  Texas  &  P.  By.  Co.  v.  Brown,  78  Texas, 
401 ;  Merchant  &  P.  Oil  Co.  v.  Burow,  69  S.  W.  Bep.,  435. 

E.  B.  Perkins  and  Templeton,  Crosby  dk  Dinsmore,  for  appellee. — It 
was  material  to  ascertain  whether  Kelly  or  the  plaintiff  had  been  drink- 
ing and  the  testimony  complained  of  tended  to  show  that  one  or  both 
of  them  had  been  as  it  showed  that  there  was  a  bottle  of  whiskey  in  the 
buggy.  The  conduct  of  Kelly  and  the  plaintiff  at  the  time  of  the 
accident,  as  shown  by  the  fireman's  testimony,  indicated  that  they  might 
have  been  drinking,  and  the  plaintiff's  statement  on  redirect  examination 
that  he  had  not  drank  any  before  the  accident  was  not  conclusive.  The 
testimony  was  therefore  properly  admitted,  but  if  the  admission  thereof 
was  error  it  was  immaterial. 

The  uncontroverted  evidence  showed  that  the  view  from  the  engine 
to  the  buggy  was  entirely  unobstructed  and  that  the  fireman  saw  Kelly 
and  the  plaintiff  before  the  engine  was  started  toward  the  crossing. 
Therefore,  the  charge  of  the  court  is  not  subject  to  the  criticism  urged 
against  it. 

The  charge  of  the  court  followed  the  language  of  the  petition  and  the 
plaintiff  attempted  to  show  the  truth  of  the  allegations  that  the  opera- 
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tives  of  the  engine  "caused  said  engine  to  emit  steam  in  great  quantities 
and  to  make  a  great  deal  of  unusual^  unnecessary  and  unreasonable 
noises.^'  The  plaintiflf  testified  that  "when  they  commenced  ringing 
the  bell  and  shooting  out  steam,  that  scared  the  mule,"  and  attempted 
to  show  by  his  own  testimony  and  that  of  other  witnesses  that  a  large 
amount  of  steam  was  emitted  and  considerable,  unusual  and  unnecessary 
noises  were  made.  The  court  did  not  err  in  submitting  the  issues  as 
made  by  the  plaintiff's  pleadings  and  evidence. 

The  court  did  not  charge  on  issues  not  made  by  the  evidence  and 
embrace  them  conjunctively  with  issues  supported  by  the  evidence  in 
such  manner  that  the  jury  was  required  to  believe  such  unsupported 
issues  in  order  to  find  for  the  plaintiff.  The  emission  of  steam  and  the 
making  of  unnecessary  noises  relate  to  the  same  matter  or  at  least  con- 
curred, according  to  the  plaintiflPs  testimony,  in  producing  the  accident. 
The  court  did  not,  in  the  charge  complained  of,  group  conjunctively 
distinct  and  separate  issues,  some  of  which  were  supported  by  the 
evidence  and  some  of  which  were  not. 

The  evidence  was  not  sufficient  to  raise  the  issue  that  the  defendant 
was  negligent  in  not  maintaining  a  fiagman  at  the  crossing.  The  evi- 
dence did  not  show  that  the  crossing  was  extra  hazardous  and  the  court 
did  not  err  in  refusing  the  requested  charge. 

The  evidence  did  not  raise  the  issue  of  discovered  peril  and  the  re- 
quested charge  was  therefore  properly  refused. 

The  only  issues  of  negligence  raised  by  the  proof  were  fairly  submitted 
in  the  main  charge  and  it  was  unnecessary  to  give  the  requested  charge. 
Moreover,  the  requested  charge  did  not  announce  a  correct  principle 
of  law  and  was  not  applicable  to  the  facts  of  this  case, 

KEY,  Associate  Justice. — Albert  Crowder  and  one  John  Kelly 
were  riding  in  a  buggy  drawn  by  a  mule.  They  were  traveling  a  street 
in  the  town  of  Commerce,  and  while  crossing  the  track  of  the  St. 
Ijouis  Southwestern  Railway  Company  an  engine,  which  was  nearby, 
started  in  the  direction  of  the  crossing,  and  the  mule  became  frightened, 
ran  away,  threw  Crowder  out  of  the  buggy  thereby  inflicting  upon  him 
certain  injuries.  Crowder  brought  this  suit  against  the  railway  company, 
charging  that  the  employes  who  were  operating  the  engine  "suddenly  and 
without  warning  or  notice  of  any  kind  to  plaintiff,  started  toward  plain- 
tiff and  said  Kelly  at  a  rapid  rate  of  speed,  and  at  the  same  time  the 
steam  from  said  engine  was  permitted  to  escape  in  great  quantities  and 
said  locomotive  was  permitted  to  make  a  great  deal  of  unusual,  unnec- 
essary and  unreasonable  noises;  that  said  acts  were  done  and  permitted 
in  a  negligent  manner  by  defendant's  agents  in  charge  of  and  operating 
said  locomotive;  that  said  locomotive  came  very  near  colliding  with 
said  vehicle  in  which  plaintiff  and  said  Kelly  were  riding,  and  that 
said  locomotive  and  the  steam  and  smoke  escaping  therefrom,  and  the 
noises  made  by  the  same,  caused  the  mule  attached  to  said  buggy  to 
become  suddenly  frightened  and  to  run  away;  that  being  badly  fright- 
ened by  said  locomotive,  and  in  order  to  escape  from  being  struck  by 
said  locomotive,  the  said  mule  ran  down  the  track  in  front  of  the  same, 
and  caused  the  said  buggy  to  be  suddenly  jerked  in  such  a  violent  manner 
that  the  plaintiff  was  thrown  therefrom,  etc," 
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The  first  assignment  complains  of  the  ruling  of  the  court  as  to  the 
admissibility  of  certain  testimony.  The  bill  of  exception  shows  that 
while  the  plaintiff  was  on  the  stand  testifying  in  his  own  behalf,  ho 
was  asked  by  the  defendant's  counsel  on  cross  examination  if  he  drank 
any  whiskey  on  the  day  of  the  accident.  The  plaintiff's  counsel  objected 
to  the  question  on  the  ground  that  it  was  too  general  and  should  be 
limited  to  some  time  prior  to  the  accident.  The  court  overruled  the 
objection,  and  the  plaintiff  answered  that  he  had  taken  a  dram  that 
day ;  that  John  Kelly  had  a  bottle  in  the  buggy,  and  the  plaintiff  took 
a  drink  therefrom,  but  it  was  shown  that  that  occurred  after  the 
happening  of  the  accident. 

We  think  the  court  should  have  sustained  the  objection  to  the  question. 
The  fact  that  the  plaintiff  drank  whiskey  after  the  accident  occurred 
was  wholly  immaterial.  As  bearing  on  the  question  of  contributory 
negligence,  it  might  have  been  permissible  to  show  that  he  had  been 
drinking  before  the  accident  occurred,  but  it  was  immaterial  to  show 
that  he  had  drunk  intoxicating  liquor  after  the  accident.  Whether  or 
not  the  ruling  here  complained  of  would  require  a  reversal  of  the 
judgment  need  not  be  decided,  as  we  hold  that  other  grounds  for  re- 
versal are  shown. 

The  fourth  paragraph  of  the  court's  charge  reads  as  follows: 

"4th.  Therefore,  if  you  believe  from  the  evidence  that  plaintiff  and 
one  John  Kelly  were  on  and  driving  across  Sycamore  Street  in  the  city 
of  Commerce,  as  alleged  by  him,  and  that  an  engine  which  was  standing 
on  the  track  of  defendant's  railroad,  as  alleged  by  plaintiff,  in  charge 
of  defendant's  servants,  suddenly  and  without  warning  or  notice  of 
any  kind  to  plaintiff,  started  towards  plaintiff  and  said  Kelly,  and  if  you 
believe  that  plaintiff  and  the  said  Kelly  were  in  full  view  of  the 
servants  of  defendant  operating  said  engine;  and  if 'you  believe  that 
said  servants  saw  the  situation  of  said  plaintiff,  or  by  the  use  of  ordinary 
care,  as  above  defined,  they  would  have  seen  his  situation,  and  if  you 
believe  that  while  the  plaintiff  was  so  situated,  said  servants  of  the 
defendant  in  starting  said  engine,  if  they  did  so  start  it,  caused  said 
engine  to  emit  steam  in  great  quantities  and  to  make  a  great  deal  of 
unusual,  unnecessary  and  unreasonable  noises;  and  if  you  further 
believe  that  such  noises,  if  any,  made  by  the  discharge  of  the  steam, 
if  any,  was  under  the  circumstances,  reasonably  calculated  to  frighten 
the  mule  driven  by  plaintiff  and  said  Kelly;  and  if  you  believe  that 
such  noise  caused  by  the  discharge  of  said  steam,  if  any,  and  the  ap- 
proach of  said  engine,  if  it  did  approach,  was  reasonably  calculated  to 
endanger  the  safety  of  plaintiff;  and  if  you  believe  that  the  danger,  if 
any,  to  plaintiff  from  the  discharge  of  said  steam,  if  any,  and  the  ap- 
proach of  said  engine,  if  it  did  approach,  was  known  to  said  servants 
or  could  have  been  known  to  them  by  the  exercise  of  ordinary  care; 
and  if  you  further  find  that  the  making  of  such  noise,  if  any,  by 
the  discharge  of  steam,  if  any,  and  the  starting  of  said  engine,  if  it 
did  start,  toward  said  plaintiff,  if  there  was  such  starting  of  such 
engine  and  such  discharge  of  steam,  was  negligence,  as  that  term 
has  been  heretofore  defined;  and  if  you  believe  that  such  negligence, 
if  any,  caused  the  mule  driven  by  plaintiff  and  the  said  Kelly  to  become 
frightened  and  unmanageable  and  to  run  away,  and  that  plaintiff  was 
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thereby  thrown  from  the  vehicle  and  injured,  as  alleged  by  him,  in 
his  foot,  ankle  and  leg;  and  if  you  believe  that  the  negligence  of  the 
defendant,  if  any,  in  the  matters  herein  submitted  to  you  was  the 
proximate  cause  of  plaintiff's  injury,  if  any,  you  will  find  for  the 
plaintiff,  unless  you  find  for  the  defendant  under  other  issues  submitted 
to  you.*' 

This  charge  is  assigned  as  error,  counsel  for  the  plaintiff  contending, 
that  it  required  the  jury,  in  order  to  find  for  him,  to  find  that  he  was 
in  full  view  of  the  servants  operating  the  engine;  and  also  to  find  that 
the  servants  of  the  defendant  in  starting  the  engine  caused  it  to  emit 
steam  in  great  quantities,  and  to  make  a  great  deal  of  unusual,  un- 
necessary and  unreasonable  noises.  The  contention  is  that  the  charge 
required  the  jury  to  find  more  facts  than  the  plaintiff  was  required  to 
prove  before  they  could  find  a  verdict  for  him.  According  to  the  views 
of  our  Supreme  Court,  as  expressed  in  Texas  &  Pac.  Co.  v.  Brown,  78 
Texas,  402 ;  Sabine  &  E.  T.  Ry.  Co.  v.  Wood,  69  Texas,  679,  and  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Hill,  95  Texas,  629,  the  charge  is  not  subject  to 
the  criticism  urged  against  it.  In  the  cases  cited  it  is  held  that  a  charge 
instructing  the  jury  if  they  find  a  certain  group  of  facts  to  find  for  the 
plaintiff  or  the  defendant,  as  the  case  may  be,  is  not  erroneous,  although 
the  pariy  might  be  entitled  to  a  verdict  on  a  finding  of  one  or  more 
of  the  facts  referred  to.  The  charge  here  complained  of  followed  the 
averments  contained  in  the  plaintiff's  petition ;  and,  following  the  cases 
cited,  we  overrule  the  assignment  complaining  of  this  charge. 

We  overrule  all  the  other  assignments  which  complain  of  the  court^s 
charge.  However,  we  sustain  the  fifth  and  sixth  assignments,  which 
complain  of  the  action  of  the  court  in  refusing  special  instructions 
requested  by  the  plaintiff.  The  plaintiff  alleged  that  the  defendant  was 
guilty  of  negligence  in  not  having  a  flagman  or  watchman  at  the  place 
where  the  accident  occurred ;  and  without  commenting  on  the  testimony, 
or  indicating  any  opinion  as  to  what  should  be  the  finding  thereon,  we 
think  it  was  sufficient  to  require  the  issue  to  be  submitted  to  the  jury, 
and  that  appellant's  requested  instruction  on  that  subject  should  have 
been  given. 

We  also  hold  that  the  instruction  requested  on  the  subject  of  imminent 

Eeril,  set  out  under  appellant's  sixth  assignment  of  error,  should  have 
een  given.  The  plaintiff's  petition  and  the  testimony  submitted  there- 
under presented  that  issue. 

We  also  sustain  the  seventh  assignment  which  complains  of  the  action 
of  the  court  in  refusing  to  give  the  following  requested  instruction: 

"You  are  instructed  that  if  vou  believe  from  the  evidence  that  the 
defendant's  locomotive  was  standing  near  a  public  crossing,  as  alleged 
by  plaintiff,  and  that  the  plaintiff  believed  that  the  said  engine  would 
remain  standing  until  he  would  have  time  to  drive  across  the  tracks, 
and  that  so  believing  he  drove  or  was  driven  onto  the  tracks  of  defend- 
ant, and  if  you  further  believe  that  when  he  had  reached  a  point  near 
the  said  engine,  if  he  did,  that  the  said  engine  started  to  moving  towards 
him,  and  that  the  mule  attached  to  the  buggy  in  which  he  was  riding 
became  frightened  at  the  movement  of  the  engine  and  the  noise  at- 
tending its  movement,  if  it  moved,  and  if  it  made  any  noise,  and  that 
such  movement,  if  any,  by  the  employes  in  charge  of  the  locomotive  at 
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said  time  and  place  was  negligence  as  that  term  is  defined  in  the 
court's  main  charge,  and  if  you  further  believe  that  the  plaintiff  was 
not  guilty  of  contributory  negligence,  you  will  find  for  the  plaintiff/' 

This  instruction,  if  given,  would  have  authorized  a  verdict  for  the 
plaintiff  upon  a  finding  of  some,  but  less  than  all,  of  the  facts  grouped 
together  in  the  court's  charge.  The  plaintiff  would  be  entitled  to  a 
verdict  on  a  finding  of  the  facts  referred  to  in  his  requested  instruction, 
and  as  the  court's  charge  did  not  so  instruct  the  jufy  it  was  error  to 
refuse  this  instruction. 

The  judgment  of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Bailway  Company  v.  Mrs.  A.  E. 

HORD   ET   AL. 
Decided  May  3,  1906. 

1. — ^KaUroads — ^Engine  Friirl^teiiliig  Horte  Hear  Track. 

Railroad  companies  are  not  called  upon  to  keep  a  watch  for  people  near 
the  track  in  vehicles,  although  it  be  at  or  near  a  station  or  public  crossing, 
and  owe  no  duty  to  a  person  whose  horse  might  become  frightened  unless  its 
employes  knew  of  the  presence  of  such  per^n,  and  caused  the  locomotive  to 
emit  unusual  and  unnecessary  noises. 

2. — Same — Hegligenoe — Pact  Case. 

Evidence  considered  and  held  not  to  show  negligence  on  the  part  of  a  rail- 
road company,  while  switching  cars,  in  frightening  a  horse  near  the  track, 
it  not  appearing  that  its  employes  saw  the  horse  or  acted  in  other  than  the 
iisual  way  in  operating  the  engine  and  moving  the  cars. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

J.  W.  Terry  and  A,  H.  Culwell,  for  appellant. — Where  the  evidence 
fails  to  show,  in  a  case  of  this  character,  that  the  accident  was  occasioned 
by  reason  of  any  unusual  and  unnecessary  noises  or  escape  of  steam,  or 
fails  to  show  that  such  acts,  if  done,  were  the  result  of  the  negligence 
of  the  defendant  company,  then  there  can  be  no  liability  and  the  mere 
fact  that  the  horse  became  frightened  at  noises  from  the  engine  or  at 
the  engine  itself,  or  at  steam  emitted  from  the  engine,  is  entirely  in- 
sufficient to  authorize  recovery,  and  in  this  case  there  was  an  entire 
absence  of  negligence  in  each  and  all  of  the  particulars  specified. 

Stuart  &  Bell,  for  appellees. — There  is  evidence  in  the  record  to  the 
effect  that  H.  C.  Hord  was  in  plain  view  of  the  engine  operatives,  and 
when  said  operatives  were  called  to  the  stand  by  appellees,  they  failed 
to  say  they  did  not  see  him,  although  they  acknowledged  they  weie 
attending  court  as  witnesses  for  appellant.  There  being  evidence  to 
the  effect  that  H.  C.  Hord  was  in  plain  view  of  the  operatives,  the 
(Question  was  properly  submitted  by  the  court,  especially  since  there  was 
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no  evidence  in  the  record  to  the  effect  that  the  operatives  did  not  see 
him.  Railway  Co.  v.  Bellew,  54  S.  W.  Rep.,  1079,  62  S.  W.  Rep.,  99 ; 
Railway  Co.  v.  Scarborough,  58  S.  W.  Rep.,  196 ;  Railway  Co.  v.  Traub, 
47  S.  W.  Rep.,  282 ;  Brown  v.  Griffin,  71  Texas,  659 ;  Sanchez  v.  Rail- 
way Co.,  30  S.  W.  Rep.,  141;  Texas  &  P.  Ry.  Co.  v.  Ball,  75  S.  W. 
Rep.,  16. 

FLY,  Associate  Justice. — This  is  a  suit  by  appellees  to  recover 
damages  resulting  from  the  death  of  H.  R.  Hord,  the  husband  of  Mrs. 
A.  E.  Hord,  and  the  father  of  the  other  appellees.  It  was  alleged  that 
the  deceased  was  killed  by  his  horse  becoming  frightened  through  ap- 
pellant's negligence  and  running  away  with  the  buggy  in  which  he  was 
riding  and  throwing  him  out.  The  grounds  of  recovery  were  two, 
namely,  first,  causing  an  engine  to  make  a  loud  and  unusual  noise  and 
blow,  pop  and  puff  off  steam,  knowing  that  deceased  was  on  the  right 
of  way;  and,  second,  running  an  engine  against  cars  standing  on  a 
spur  and  causing  them  to  run  together  and  make  a  loud  and  unneces- 
sary noise,  which  caused  the  horse  of  deceased  to  run  away  and  kill  him. 

The  only  testimony  in  any  wise  connecting  the  fright  of  the  horse, 
and  consequent  runaway,  with  the  engine  of  appellant  was  that  of  Mrs. 
Tennie  Benge  who  lived  northwest  of  appellant's  depot  and  west  of  a 
mattress  factory,  about  100  yards  from  the  railroad  track.  To  under- 
stand her  testimony  it  will  be  necessary  to  state  that  the  mattress  fac- 
tory is  nearly  north  of  the  freight  depot,  the  latter  being  situated 
between  the  main  track  and  a  spur  that  runs  out  from  the  main  track 
nearly  south  of  the  freight  depot.  The  spur  does  not  connect  with  the 
main  line  at  the  other  end.  Mrs.  Benge  swore  that  she  saw  Mr.  Hord 
driving  north  from  the  freight  depot  towards  the  mattress  factory. 
"Mr.  fiord's  horse  became  frightened  and  ran  away  and  Mr.  Hord  was 
killed.  An  engine  was  north  of  the  horse  and  was  backing  south  on  the 
track  of  the  Gulf,  Colorado  &  Santa  Fe  Railway.  It  was  moving  and 
going  south,  was  making  noise  by  the  steam  puffing  and  blowing  off. 
The  noise  caused  by  the  puffing  and  blowing  off  of  steam  could  easily 
be  heard  where  I  was.  The  engine  did  not  stop,  but  went  on  down 
the  track.  When  Mr.  Hord's  horse  became  frightened  he  was  sitting 
in  his  buggy  and  had  hold  of  the  lines.  The  horse  seemed  to  be  greatly 
frightened  and  became  unmanageable,  left  the  wagon  way  and  ran  west 
and  jumped  a  ditch,  throwing  Mr.  Hord  from  the  seat  of  his  buggy, 
and  from  there  ran  and  struck  the  corner  post  of  my  fence,  knocking 
him  out  of  his  buggy.''  The  witness  testified  that  the  bell  of  the  engine 
was  not  ringing  and  the  whistle  was  not  blown  at  the  time,  but  that  it 
seemed  to  her  that  the  engine  was  making  more  noise  than  usual.  The 
foregoing  testimony  was  by  deposition,  and  when  the  witness  was  intro- 
duced in  person  by  appellant,  she  swore  that  the  engine  did  not  make 
anv  unusual  noise.  She  also  swore  that  Mr.  Hord  had  control  of  the 
horse  when  she  first  saw  him.  She  said:  "From  the  time  the  horse 
started  I  saw  him  continuously  imtil  the  accident.  He  was  driving 
along  like  anybody  else  and  the  horse  got  scared.*' 

J.  R.  Jordon  presented  a  totally  different  state  of  facts  in  regard  to 
the  accident,  although  appellees  endeavored  to  connect  the  two  accounts 
and  claim  that  they  form  consistent  statements.    Jordon  swore  that  he 
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was  at  the  freight  depot  at  the  time  of  the  accident  engaged  in  checking 
out  a  car  of  bacon  and  lard.  The  car  was  just  west  of  the  depot  on  the 
spur.  The  space  between  the  spur  and  main  track  was  used  for  a 
driveway  to  reach  the  cars  on  the  spur,  to  load  or  unload  them.  He 
said  he  was  notified  by  an  employe  of  appellant  that  they  intended  to 
run  a  car  in  on  the  spur  and  he  got  out  of  the  car  he  was  in  and  got 
on  the  dray  standing  near.  He  stated  that  at  that  time  he  saw  Mr. 
Hord  sitting  in  a  buggy  just  east  of  a  car  north  of  witness.  The  wit- 
ness testified:  *^  saw  Mr.  Hordes  horse  as  they  set  the  car  in.  When 
they  set  the  car  in  it  caused  the  cars  to  run  together.  I  think  Mr. 
Herd's  horse  was  asleep  when  they  threw  the  car  in.  When  the  car 
was  set  in  he  went  right  up  in  the  air  and  went  to  pitching  around.  The 
horse  ran  north,  I  said  he  jumped  like  a  bronco,  right  up  in  the  air, 
and  there  was  some  cars  north  of  me,  and  I  couldn't  see  him  after  he 
got  to  the  end  of  the  cars  and  cut  west  of  me ;  I  ran  to  the  end  of  the 
cars  where  I- could  see  around,  and  he  had  done  thrown  Mr.  Hord  out 
and  I  didn't  go  up  there.  ...  At  the  time  this  car  was  thrown 
in  and  at  the  time  his  horse  jumped,  Mr.  Hord  was  sitting  in  the  bug- 
gy with  his  feet  over  the  side  of  the  buggy  seat  talking  to  some  one  on 
the  inside  of  the  car."  The  witness  testified  that  he  heard  no  whistling 
from  the  time  the  horse  started  until  Hord  was  thrown  from  the  buggy. 
He  saw  the  horse  running  four  or  five  car  lengths  and  Hord  appeared 
to  be  trying  to  get  hold  of  the  lines  which  were  tied  to  the  whip,  but  did 
not  think  he  ever  got  hold  of  them.  He  swore  that  the  cars  did  not 
make  any  unusual  noise  when  they  came  together.  Cummins,  a  witness 
for  appellees,  swore  that  he  saw  the  horse  and  buggy  as  they  came  around 
the  end  of  the  spur  at  the  point  they  were  seen  last  by  Jordon;  that 
the  horse  had  just  begun  to  run,  and  at  that  time  Mr.  Hord  was  climbing 
over  the  buggy  seat.  He  did  not  have  hold  of  the  lines  at  that  time. 
He  also  stated  that  Hord  got  hold  of  the  lines  just  about  the  time  that 
he  got  to  the  comer  where  he  was  thrown  from  the  buggy.  He  did  not 
remember  any  whistling.  Ed  Williams  swore  to  substantially  the  same 
facts.  Other  witnesses  swore  that  they  heard  shrill  whistling  about  the 
time  the  accident  happened.  None  of  the  witnesses  sustains  the  evidence 
of  Mrs.  Benge,  but  on  the  other  hand  all  the  evidence  tends  to  contra- 
dict her  statement  as  to  deceased  having  control  of  the  horse. 

However,  let  it  be  admitted  that  Mr.  Hord  was  quietly  driving 
along  the  road  when  a  locomotive  backed  down  the  main  track  emitting 
steam  and  the  horse  became  frightened  and  ran  away,  and  a  case  of 
negligence  was  not  made  out  against  appellant  on  any  theory  that  can 
be  based  on  the  testimony  of  Mrs.  Benge.  If  it  be  that  the  horse  had 
run  around  the  spur  as  narrated  by  Jordon  and  the  other  eye  witnesses, 
but  had  been  quieted  and  gotten  under  perfect  control,  as  stated  bv 
Mrs.  Benge,  there  is  no  evidence  tending  to  show  that  the  employes 
saw  him  or  knew  that  the  horse  had  just  been  frightened,  and  if  they 
had  known  those  things  the  evidence  failed  to  show  that  any  unusual 
sounds  were  made  by  the  locomotive  at  the  time  of  the  accident. 

Talcing  up  the  theory  arising  from  the  evidence  of  Jordon,  and  we 
have  the  case  of  a  man  tying  his  lines  to  the  whip  standing  in  its  case, 
and  turning  around  and  hanging  his  legs  over  the  end  of  the  seat  and 
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engaging  in  a  conversation  in  close  proximity  to  cars  near  which  a 
locomotive  was  at  work,  and  negligence  on  the  part  of  the  railway 
company  being  claimed  because  notice  was  not  given  to  him  that  a 
car  would  be  run  on  the  spur  although  no  unusual  noise  was  made  by 
the  car.  It  is  true  that  it  was  shown  that  it  was  customary  to  give 
notice  to  those  who  were  loading  or  unloading  cars  as  to  when  cars 
would  be  run  in  on  the  spur,  but  deceased  did  not  belong  to  either 
class.  He  was  sitting  in  his  buggy  and  seemingly  indiflFerent  as  to  his 
safety,  his  horse  asleep,  the  reins  down  around  the  whip,  his  hands 
working  with  his  hair  and  engaged  in  a  conversation  with  some  one 
on  a  car.  He  was  not  engaged  in  loading  or  unloading  a  car  when  his 
horse  became  frightened.  It  could  not  be  anticipated  that  deceased 
would  be  guilty  of  the  negligence  that  he  was,  and  the  railroad  company 
could  not  be  charged  with  notice  of  the  peril  arising  from  his  negligence 
unless  it  had  been  shown  that  it  had  actual  knowledge  of  his  presence 
and  had  reason  to  anticipate  that  the  horse  would  run. 

Railroad  companies  are  not  called  upon  to  keep  a  watch  for  people 
near  its  track,  although  it  be  at  or  near  a  public  place  such  as  a 
station  or  public  crossing,  and  would  owe  no  duty  to  any  person  whose 
horse  might  become  frightened  unless  its  employes  knew  of  the  presence 
of  such  person  and  caused  the  locomotive  to  emit  unusual  and  unneces- 
sary noises. 

The  law  on  this  subject  has  been  clearly  expressed  in  the  case  of 
Hargis  v.  Railway,  76  Texas,  19,  where  it  is  said:  *^Upon  this  assign- 
ment it  is  impliedly  assumed  in  the  propositions  in  appellant's  brief 
that  the  defendant  was  liable,  although  its  employes  did  not  know  and 
did  not  have  reason  to  believe  that  the  noise  would  frighten  the  mules 
and  that  it  was  the  duty  of  the  company's  servants  to  watch  for  teams 
near  the  track,  and  so  to  operate  the  engine  as  not  to  frighten  them. 
We  do  not  understand  that  the  company  or  its  servants  owed  to  persons 
near  its  tracks  any  such  duty.  It  was  the  duty  of  the  company  in 
running  its  trains  to  keep  a  lookout  along  its  track  so  as  not  to  injure 
persons  who  may  be  found  thereon,  at  least  at  public  crossings.  But 
further  than  this,  in  our  opinion  the  duty  does  not  extend.''  The  injury 
in  that  case  took  place  at  a  point  near  appellant's  depot  where  the 
injured  person  had  a  perfect  right  to  be.  There  can  be  no  doubt  as 
stated  in  that  case  that  if  a  team  shows  evidence  of  becoming  frightened 
and  the  fact  is  made  apparent  to  those  operating  the  train,  noises  caus- 
ing the  fright  should  be  suspended  so  far  as  can  be  done  consistently 
with  other  duties,  but  no  Appellate  Court  has  gone  so  far  as  to  hold 
that  a  railroad  company  will  be  negligent  if  by  the  exercise  of  ordinary 
care  it  could  have  seen  a  horse  that  afterwards  became  frightened  and 
hurt  some  one.  It  is  not  the  duty  of  a  railway  company  to  keep  watch 
for  people  near  its  track  in  vehicles,  and  in  case  it  be  shown  that  such 
a  person  was  seen  it  did  not  devolve  on  it  to  cease  its  work  until  such 
person  should  move  on,  or  he  had  been  informed  that  cars  would  be 
moved  or  steam  emitted  or  the  whistle  soimded. 

Speaking  as  to  the  rule  in  such  cases,  it  was  said  by  the  Court 
of  Civil  Appeals  of  the  Fifth  District  in  the  case  of  CyDair  v.  Railwav, 
14  Texas  Civ.  App.,  539,  38  S.  W.,  242 :    "It  may  be  that  if  the  opera- 
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tives  in  charge  of  an  engine  see  a  horse  attached  to  a  vehicle,  near  the 
track,  becoming  frightened  from  the  noise  of  the  engine,  it  would  be 
negligence  not  to  desist  from  making  the  noise;  but  in  such  a  case  it 
would  be  necessary  to  show  that  the  operatives  were  apprised  of  the  peri- 
lous situation  before  that  duty  would  rest  upon  them."  In  the  present 
case  there  is  nothing  to  indicate  that  the  employes  knew  that  deceased 
was  near  the  track  or  that  the  noises  made  by  them  were  unusual  or 
unnecessary.  In  most  of  the  Texas  cases  on  the  subject  the  liability  of 
the  railway  company,  when  horses  are  frightened  and  some  one  injured 
is  made  to  hinge  upon  the  knowledge  of  the  employes  in  charge  of  the 
train  that  the  horses  were  becoming  frightened  at  noises  made  by  the 
train  and  no  effort  was  made  to  stop  the  noises.  (Railway  v.  Box,  81 
Texas,  670;  Railway  v.  Carruth  (Texas  Civ.  App.),  50  S.  W.  Rep., 
1036;  Railway  v.  Belt,  24  Texas  Civ.  App.,  281,  59  S.  W.  Rep.,  607; 
Railway  v.  I^nkford,  9  Texas  Civ.  App.,  693,  29  S.  W.  Rep.,  933..  A 
possible  exception  is  the  case  of  Railway  v.  Kennedy,  29  Texas  Civ. 
App.,  94,  69  S.  W.  Rep.,  227;  and  in  that  case  the  horse  was  seen  in 
close  proximity  to  the  track  and  there  was  an  unnecessary  emission  of 
steam  just  as  the  locomotive  reached  the  horse.  In  the  present  case 
deceased  was  not  near  the  main  track,  but  was  off  on  a  spur  some  dis- 
tance from  the  main  line. 

The  imcontradicted  proof  showed  that  the  noise  from  the  cars  run- 
ning together  was  not  loud  or  unusual,  and  unless  it  was  negligence 
in  appellant  in  failing  to  give  a  n^an  notice  of  its  intention  to  perform 
its  usual  and  necessary  work,  who  was  not  engaged  in  business  with 
the  railway  company,  then  the  evidence  fails  to  show  negligence  in  con- 
nection with  the  moving  of  the  car  on  the  spur.  It  is  true  that  wit- 
nesses stated  that  deceased  went  to  the  depot  to  put  a  stamp  on. a  check, 
but  he  was  not  engaged  in  that  work  when  the  car  was  pushed  on  the 
spur. 

None  of  the  witnesses  who  swears  to  hearing  whistling  shows  that 
it  was  done  by  appellant's  engine,  or  that  it  had  anything  to  do  with  the 
accident.  Mrs.  Hulen,  who  swore  that  she  heard  a  shrill  whistle  about 
the  time  she  heard  the  horse  running,  was  one  and  a  half  blocks  west 
from  the  main  track.  She  swore  that  the  whistle  made  no  more  noise 
than  usual.  She  could  not  locate  the  whistle  with  reference  to  the 
freight  depot.  She  was  in  the  house  at  the  time.  Squire  Higgins 
heard  a  wild  whistling  and  thought  there  was  a  fire,  but  he  was  several 
blocks  from  the  depot.  That  was  about  the  time  of  the  accident,  but 
the  witness  did  not  see  the  accident  and  it  was  some  time  before  he 
learned  about  it.  Loring  was  several  blocks  from  the  scene  of  the  acci- 
dent and  heard  shrill  whistling  about  6  o'clock,  p.  m.,  which  was  near 
the  time  of  the  accident.  He  was  with  Higgins.  Neither  of  these  wit- 
nesses saw  an  engine.  The  mill  whistle  was  shown  by  appellees  to  have 
been  blown  at  or  about  the  time  of  the  accident.  There  was  at  least 
one  other  switch  engine  near  the  place  of  the  accident.  No  one  who  saw 
the  engine  that  it  is  claimed  scared  the  horse,  swore  that  it  whistled, 
but  on  the  other  hand  testified  that  it  did  not  whistle,  or  make  anv  loud 
or  unnecessary  noise.  It  was  shown  by  appellees  that  the  horse  did  not 
become  frightened  at  engines.  Jordon  who  was  unloading  a  car  when 
the  car  was  moved  in  on  the  spur  testified  that  notice  was  given  to  him 
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that  a  car  would  be  moved  in.    It  was  the  custom  to  give  notice  to  those 
who  were  loading  or  unloading  cars. 

The  evidence  failing  to  prove  negligence  on  the  part  of  appellant, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


C.  H.  Allen  et  al.  v.  George  Bruce  Halsted. 

Decided  May  3,  1905. 

1. — ^Bounty  Land  Warrant — ^Identity  of  Orantee— Evldenoe — Common  Eepnte. 

Where  the  issue  was  as  to  whether  a  certain  deceased  person  was  the 
grantee  named  in  a  bounty  land  warrant  and  those  who  could  have  testified  to 
his .  military  service  from  their  own  knowledge  were  dead,  the  fact  that  he  so 
served  could  be  proved  by  the  general  opinion  of  those  where  he  lived  and 
was  known  for  years  up  to  the  time  of  his  death;  and  in  any  event  the 
admission  of  such  evidence  was  not  prejudicial  error  where  testimony  of  the 
same  character  was  admitted  without  objection. 

8. — Same— Harmless  Error. 

Where  all  the  testimony  tended  to  show  that  the  person  who  was  claimed 
to  be  the  grantee  in  the  certificate  did  serve  in  the  war  of  the  Texas  revolu- 
tion, the  admission  of  the  testimony  of  a  witness  that  he  heard  his  father 
speak  of  such  person  being  brave  and  daring  to  want  to  go  to  war  while  so 
young,  if  error,  was  harmless,  such  expression  having  little  bearing  on  the  issue 
of  whether  he  did  go  to  the  war. 

3. — Same— Eyidenoe  of  Identity. 

The  testimony  of  a  witness  that  she  knew  her  husband  during  their  mar- 
ried life  bought  tfie  land  located  by  virtue  of  the  bounty  warrant  from  a  certain 
person,  and  that  by  refreshing  her  memory  by  referring  to  the  deed  she  recalled, 
without  aid  of  the  deed,  the  fact  that  such  purchase  was  in  1872,  was  admissible 
to  identify  such  person  as  the  claimant  of  the  land  at  that  time. 

4. — Same— ArehiYes — ^Proof  of  Pension. 

As  tending  to  show  that  the  party  under  whom  plaintiff  claimed  as  the 
true  grantee  in  the  bounty  warrant  was  the  grantee  therein,  plaintiff  could 
show,  by  copies  of  the  archives  of  the  Comptroller's  oflSoe,  certified  to  by  the 
custodian  thereof,  an  application  by  such  party  for  a  pension  under  the  Act 
of  August  13,  1872,  with  the  accompanying  proof,  including  an  official  certificate 
which  entitled  him  to  pay  as  a  soldier  in  the  Texas  revolution. 

5.-— Same. 

For  the  same  purpose  a  copy  of  the  muster  roll  of  Fannin's  command,  on 
which  such  party's  name  appeared,  certified  to  by  the  Adjutant  General  as  a 
correct  copy  of  an  instrument  filed  in  his  office,  was  admissible  in  evidence 
under  art.  2308,  Rev.  Stats. 

6. — Same— Harmless  Error. 

Where  the  date  of  the  arrival  in  Texas  of  Captain  Shackelford's  company 
of  Alabama  volunteers  (in  1836)  was  shown  by  undisputed  testimony,  the  ex- 
clusion of  proof  of  such  date  by  Foote's  History  of  Texas,  if  error,  was  harmless. 

7. — ^Eridence— Historioal  Treatises. 

Historical  treatises  involving  matters  of  general  interest  may  be  admitted 
in  evidence,  but  as  to  matters  of  a  private  nature  that  affect  only  a  few  indi- 
viduals, they  are  not  ordinarily  admissible  without  proof  of  such  matters. 
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Appeal  from  the  District  Court  w.  Haskell.  Tried  below  before 
Hon.  H.  B.  Jones. 

H,  0.  McConnell  and  W.  M.  Walton,  for  appellants. — 1.  The  testi- 
mony of  D.  C.  Giddings,  that  it  was  the  common  opinion  and  belief 
that  George  Whitfield  Brooks  served  in  the  Texas-Mexican  war  was  hear- 
say and  inadmissible.  Bryan  v.  Wallace,  87  Texas,  510;  Williams  v. 
Dean,  5  Texas  Civ.  App.,  575 ;  Newton  v.  Alexander,  44  S.  W.  Rep..  416. 

2.  The  copies  of  papers  from  the  Comptroller's  office  were  objected 
to  because  the  execution  of  the  original  had  not  been  proven  under 
the  common  law;  were  ex  parte  statements  and  afSdavits  not  admissible 
in  evidence  by  any  rule  of  law,  defendants  not  having  had  opportunity 
to  cross-examine  the  witness;  and  the  certified  copies  were  therefore 
incompetent  and  irrelevant  in  proving  any  fact  shown  from  the  papers. 
Sayles'  Civ.  Stats.,  arts.  2306,  2308;  Bobertson  v.  DuBose,  76  Texas, 
13i 

S.  W.  Scott  and  P.  ff.  Swearingen,  for  appellee. — 1.  Identity,  like 
marriage,  can  be  proven  by  common  repute,  and  is  one  of  the  exceptions 
to  the  rule  excluding  hearsay  testimony.  1  Greenl.  on  Ev.,  16th  ed., 
sees.  140b,  140c;  Byers  v.  Wallace,  87  Texas,  510;  Turner  v.  Sealock, 
54  S.  W.  Rep.,  358 ;  Lewis  v.  Bergess,  54  S.  W.  Bep.,  609 ;  Brown  v. 
Brown,  36  S.  W.  Bep.,  918;  Schott  v.  Pellerim,  43  S.  W.  Bep.,  945; 
Nehring  v.  McMurriam,  94  Texas,  51 ;  Hickman  v.  Gillum,  66  Texas, 
316;  Greening  v.  Keel,  72  Texas,  208,  84  Texas,  327;  Auerback  v. 
Wylie,  84  Texas,  618 ;  Minor  v.  Lumpkin,  29  S.  W.  Bep.,  800,  53  S.  W. 
Bep.,  365. 

2.  The  application  of  Whit  Brooks  for  pension,  the  supporting  affi- 
davits thereto,  the  certificate  of  Barnard  E.  Bee  entitling  Geo.  W. 
Brooks  to  pay  as  a  private  in  Captain  Jack  Shackelford's  company,  and 
the  endorsed  wrapper  attached  together,  were  all  parts  of  an  archive  of 
the  Comptroller's  office.  The  recitals  therein  were  admissible  to  prove 
identity.  Halbert  v.  De  Bode,  28  S.  W.  Bep.,  59,  60;  Chamblee  v. 
Tarbox,  27  Texas,  139 ;  Ingram  v.  Walker,  26  S.  W.  Bep.,  477 ;  McNeil 
V.  O'Connor,  79  Texas,  231 ;  Talbert  v.  Dull,  70  Texas,  679 ;  Hickman 
V.  Gillum,  66  Texas,  316;  Byers  v.  Wallace,  87  Texas,  510;  Minor  v. 
Lumpkin,  53  S.  W.  Bep.,  365;  Baker  v.  McFarland,  77  Texas,  295; 
Burkett  v.  Scarborough,  59  Texas,  495 ;  Lewis  v.  Bergess,  54  S.  W.  Bep., 
609. 

NEILL,  Associate  Justice. — This  is  the  second  appeal  in  this  case : 
The  first  was  by  the  present  appellee  from  a  judgment  rendered  against 
him  in  favor  of  the  present  appellants.  The  opinion  on  that  appeal 
was  by  the  Court  of  Civil  Appeals  of  the  Second  District,  and  is  reported 
in  73  S.  W.,  1068.  In  the  opinion  Chief  Justice  Conner  thus  states 
the  case  and  matter  in  controversy  between  the  parties:  "Appellant" 
(now  appellee)  "was  the  plaintiff  below,  and,  in  the  right  of  his  wife, 
is  entitled  to  recover  all  the  interest  ever  had  or  held  by  George  Whitfield 
Brooks,  who  died  in  Washington  County,  Texas,  in  1882,  in  the  nine 
hundred  and  sixty  acres  of  land  situated  in  Haskell  County  which  is 
the  subject-matter  of  this  suit.     Appellees"    (the  present  appellants) 
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"are  entitled  to  whatever  interest,  if  any,  in  said  land,  that  was  ever  had 
or  held  by  one  George  Washington  Brooks,  of  De  Witt  County,  Texas, 
who  died  in  1885;  the  vital  issue  in  the  case  being  one  of  identity." 
The  land  was  located  and  patented  by  virtue  of  bounty  land  warrant 
No.  3102,  issued  to  George  W.  Brooks  by  the  Republic  of  Texas,  for 
three  months^  military  service  from  December  12,  1835,  until  March 
10,  1836.  Was  the  George  W.  Brooks  to  whom  the  warrant  was  issued, 
George  Whitfield  Brooks,  under  whom  appellee  claims  the  land?  This 
question  was  submitted  to  the  jury,  and,  upon  evidence  reasonably  suflS- 
cicnt  to  support  the  answer,  was  decided  in  the  affirmative.  There- 
fore, the  judgment  in  favor  of  appellee  ought  to  be  affirmed,  unless 
there  be  some  error  assigned  requiring  its  reversal. 

Conclusions  of  Law.  1.  This  interrogatory:  "If  you  do  not  know 
of  your  own  personal  knowledge  that  he  (meaning  George  Whitfield 
Brooks)  served  in  the  Texas-Mexican  war,  and  do  not  know  what  time 
he  served  of  your  own  personal  knowledge,  please  state  whether  or  not 
Mr.  Brooks  was  generally  believed  to  have  had  such  service.  State 
what  was  the  common  opinion  in  the  community  in  which  he  lived, 
if  you  know,  and  also  state  what  service  he  claimed  to  have  performed 
in  the  Texas-Mexican  war,"  propounded  by  plaintiff  to  D.  C.  Giddings, 
and  answer  to  it:  "I  have  no  personal  knowledge  that  he  served 
in  the  Texas-Mexican  war,  or  of  any  battles  that  he  participated  in. 
It  was  the  common  opinion  and  belief  that  he  served  in  the  Texas-Mexi- 
can war,"  were  read  in  evidence  over  defendants'  objection  that  the 
testimony  was  hearsay. 

We  don't  think  that  the  assignment  of  error  predicated  upon  the 
admission  of  the  answer  in  evidence  is  well  taken.  From  the  very 
nature  of  the  issue  presented  in  this  case,  it  was  essential  for  plaintiff 
to  prove  that  George  Whitfield  Brooks,  under  whom  plaintiff  claims  the 
land,  served  as  a  soldier  in  the  Texas-Mexican  revolution.  Sixty-eight 
years  from  its  termination  had  elapsed  when  this  case  was  tried;  Brooks 
was  dead,  as  were  most  of  the  soldiers  of  the  revolution,  and  as  it  was 
almost  impossible,  if  not  entirely  so,  to  prove  directly  the  fact  of  his 
service  by  living  witnesses,  such  proof  had  to  be  made  by  circumstances. 
A  great  number  of  circumstances  strongly  tending  to  show  the  fact 
that  he  served  as  a  soldier  in  the  Texas-Mexican  revolution  and  that  the 
certificate  by  virtue  of  which  the  land  in  controversy  was  located  was 
issued  him  for  such  service,  were  introduced  in  evidence.  The  witness 
Giddings  had  testified  that  he  came  to  Texas  in  the  fall  of  1852.  That 
he  lived  in  Brenham,  Texas,  and  there  knew  G.  W.  Brooks,  commonly 
called  Whit  Brooks,  who  was  associated  there  with  C.  C.  Hemming  in 
business,  and  that  it  was  generally  understood  that  Whit  Brooks  was 
a  veteran  in  the  Texas-Mexican  war.  A  number  of  other  witnesses 
had  testified  to  the  same  general  understanding  in  Brenham  in  regard 
to  Whit  Brooks.  The  testimony  as  to  this  general  understanding  was 
admitted  without  objection,  and  it  is,  in  effect,  the  same  as  the  answer 
of  Giddings  which  is  the  subject  of  this  assignment,  and  for  this  reason, 
if  for  no  other,  it  should  be  overruled.  But  it  seems  to  us  that,  after 
such  great  lapse  of  time  and  after  those  who  could  have  testified  of 
their  own  knowledge  are  dead,  the  general  opinion  of  those  where  a 
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man  lived  and  was  known  for  years,  that  he  served  as  a  soldier  in  that 
war,  is  admissible  as  evidence  tending  to  show  the  fact  of  such  service. 
The  evidence  shows  that,  Whit  Brooks  lived  in  Washington  County, 
Texas,  from  the  termination  of  the  war  of  the  revolution  up  to  the 
time  of  his  death.  And  it  seems  that  it  would  have  been  impossible 
for  him  to  have  established  and  maintained  the  reputation  of  having 
been  a  soldier  in  that  war  if  it  were  not  a  fact  that  he  was. 

2.  The  following  testimony  of  the  witness  J.  E.  Wallis :  "I  remem- 
ber to  have  heard  my  father  often  speak  of  Whitfield  Brooks  being 
brave  and  daring  to  want  to  go  to  the  war  while  so  young/'  which  is  made 
the  basis  of  the  second  assignment  of  error,  if  inadmissible  as  evidence, 
could  not,  in  view  of  the  other  testimony  of  the  witnesses,  have  preju- 
diced the  defendants.  The  witness  testified  that  had  lived  in  Texas 
fifty-four  years  and  was  personally  acquainted  with  G.  W.  Brooks,  and 
that  he  was  generally  called  Whit  Brooks  and  lived  in  Washington 
County,  Texas.  That  he  was  acquainted  with  his  (Brooks')  family. 
That  there  were  three  Brooks  in  that  county,  viz,  Milton  Brooks,  Zach 
Brooks,  and  Whit  Brooks;  that  he  knew  G.  W.  Brooks  (Whit)  and  his 
brother;  each  served  in  the  Texas-Mexican  war;  that  the  time  they 
served  was  1835-36.  After  testifying  to  these  facts  he  also  testified 
as  follows:  'The  fact  that  they  (Zach  and  Whit  Brooks)  served  in 
the  Texas-Mexican  war  was  a  matter  of  common  repute  and  general 
knowledge  in  the  community  in  which  they  lived  when  I  knew  them  after 
their  return  from  said  war.  I  have  heard  them  relate  their  experience 
in  the  war  referred  to,  and  it  was  also  a  universal  recognized  fact  in 
the  community  of  Washington  County  that  they  served  in  said  county. 
.  .  .  My  father's  family  came  from  North  Alabama.  Knew  this 
family  of  Brooks  either  in  North  Alabama  or  across  the  line  in  Tennes- 
see before  they  came  to  Texas,  and  when  our  family  came  to  Texas 
we  were  glad  to  find  them  in  Washington  County,  as  we  had  heard  before 
leaving  Mississippi  and  Alabama  that  they  had  come  out  successfully  in 
not  being  killed  in  the  Mexican  war,  and  we  w^ere  glad  to  find  them 
when  we  moved  to  Washington  County.  We  then  lived  near  each  other 
for  a  number  of  years  in  Washington  County.  I  do  not  know  what 
States  they  were  natives  of,  but  I  think  that  they  were  born  either  in 
Northern  Alabama  or  across  the  line  in  Tennessee.  I  do  not  know 
the  dates  of  their  birth.  When  I  came  to  Texas  in  the  winter  of  1848-49 
G.  W.  Brooks  (Whit)  who  was  the  youngest  of  the  three  brothers,  must 
have  been  fifteen  or  twenty  years  older  than  I  was;  that  is  to  say,  he 
must  have  been  somewhere  between  thirty  and  thirty-five  years  old  at 
that  time.    The  other  brothers  were  older.'* 

In  answer  to  cross-interrogatories  propounded  by  defendants  he  testi- 
fied: **My  answer  to  the  question  as  to  where  G.  W.  Brooks  and  the 
Brooks  family  came  from,  were  given  from  general  knowledge  on  the 
subject  in  the  community  where  he  lived,  and  from  his  general  reputa- 
tion. My  father  also  knew  the  family  in  North  Alabama  before  they 
came  to  Texas.  My  answer  to  the  direct  interrogatories  as  to  the 
reminiscences  of  the  Texas-Mexican  war  in  regard  to  G.  ^\Tiit  Brooks 
is  also  given  from  general  knowledge  on  the  subject  in  the  community 
where  he  lived  and  from  his  general  reputation,    I  have  also  often  heard 
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it  related  by  G.  Whit  Brooks  and  his  brother  Zach  Brooks,  as  well  as 
by  their  many  friends  and  others  in  the  community." 

This  witness  Wallis  was  sixty-eight  years  old  when  ne  testified; 
came  to  Texas  in  1848  and  reached  Washington  County  in  February  or 
March,  1849,  where  he  resided  until  the  close  of  the  war  in  1865. 

The  testimony  we  have  thus  recited  of  the  witness  J.  E.  Wallis, 
together  with  testimony  of  the  same  character  from  other  witnesses, 
tends  strongly  to  show  that  G.  Whit  Brooks  served  as  a  soldier  in  the 
Texas  revolution,  and  that  the  certificate  by  virtue  of  which  the  land 
in  controversy  was  located,  was  issued  to  him  for  such  services.  If  he 
did  so  serve,  the  undisputed  testimony  shows  that  he  was  quite  young 
while  in  such  service.  We  think,  therefore,  that  the  testimony  complained 
of  by  the  assignment  under  consideration,  could  in  no  way  have  preju- 
diced appellant,  for  what  the  witness  heard  his  father  say  of  Whitfield 
Brooks  "being  brave  and  daring  to  want  to  go  to  the  war  while  so  young," 
was  simply  an  expression  of  his  opinion  of  the  young  soldier^s  traits 
of  character  which,  while  it  would  be  endorsed  by  most  every  one,  is 
immaterial  to  any  issue  in  the  case,  for  it  would  make  no  difference 
whether  Whit  was  brave  and  daring  in  wanting  to  go  to  the  war  while 
so  young.  The  question  is,  did  he  go?  All  the  testimony  tends  to 
show  that  he  did,  and  that  he  received  the  land  certificate  as  a  reward 
for  his  services. 

3.  The  testimony  of  Mrs.  M.  E.  Swearingen  to  the  effect  that  she 
knew  her  husband,  P.  H.  Swearingen,  during  their  married  life  bought 
the  nine  hundred  and  sixty  acres  of  land  in  Haskell  County  from  Whit 
Brooks,  and  that  by  refreshing  her  memory  by  referring  to  the  deed 
she  recalled,  without  aid  of  the  deed,  the  fact  that  her  husband  bought 
the  land  from  him  in  1872,  which  is  complained  of  in  appellants'  third 
assignment  of  error,  was  admissible  to  identify  Whit  Brooks  as  the 
claimant  of  the  land  at  the  time  it  was  conveyed.  Besides,  such  testimony 
in  connection  with  other  testimony  tends  to  show  that  the  land  was 
claimed  by  Whit  Brooks  from  the  time  it  was  located  down  to  the  time  he 
conveyed  it  to  witnesses  husband,  who  claimed  it  until  his  death,  after 
which  it  was  claimed  by  his  estate  and  then  allotted  to  his  daughter, 
Mrs.  Halsted,  in  whose  interest  this  suit  is  prosecuted  by  her  husband. 
And  there  is  other  testimony  showing  that  neither  the  certificate  nor 
the  land  was  ever  claimed  by  George  Washington  Brooks  or  by  his 
heirs  until  just  prior  to  the  institution  of  this  suit. 

4.  The  application  of  George  Whitfield  Brooks  for  a  pension  under 
the  Act  of  August  13,  1870,  the  supporting  affidavit  thereto,  the  cer- 
tificate of  Barnard  E.  Bee,  entitling  George  W.  Brooks  to  pay  as  a 
private  in  Capt.  Jack  Shackelford's  company,  and  the  endorsed  wrapper 
attached  thereto,  the  introduction  of  which  in  evidence  is  complained  of 
by  the  fourth  assignment  of  error,  were  all  parts  of  an  archive  of  the 
Comptroller's  office.  For  J.  H.  Walker,  chief  clerk  of  the  Comptroller's 
office,  who  in  the  absence  of  the  Comptroller  had  custody  of  all  the 
papers  of  the  office,  testified  that  such  documents,  which  were  attached 
to  his  depositions,  were  archives  in  that  office.  Therefore,  they  were 
admissible  as  evidence,  in  connection  with  other  testimony,  as  tending  to 
show  that  George  Whitfield  Brooks  is  the  same  person  to  whom  the 
certificate  by  virtue  of  which  the  land  in  controversy  was  issued,    Cham- 
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blee  V.  Tarbox,  27  Texas,  139;  Halbert  v.  De  Bode,  28  S.  W.  Sep., 
59;  McNeill  v.  O'Connor,  79  Texas,  227;  Talbert  v.  Dull,  70  Texas, 
675 ;  Byers  v.  Wallace,  87  Texas,  503 ;  Baker  v.  McFarland,  77  Texas, 
295 ;  Minor  v.  Lumpkin,  53  S.  W.  Bep.,  365. 

5.  The  muster  roll  of  Fannin's  command,  on  which  appears  the 
names  of  Q.  W.  Brooks  and  Z.  M.  Brooks  as  privates  in  Capt.  Jack 
Shackelford's  company  of  Alabama  volunteers,  a  true  copy  of  which  is 
certified  to  by  Thomas  S.  Scurry,  Adjutant-General,  as  a  correct  copy 
of  an  instrument  in  writing  filed  in  his  office  purporting  to  be  a  list  of  of- 
ficers and  men  of  Col.  Fannin's  division,  the  introduction  of  which  in  evi- 
dence is  complained  of  by  appellants,  was  admissible  in  evidence  under  ar- 
ticle 2308,  Bevised  Statutes,  and,  in  connection  with  other  testimony  in- 
trQiduced  (it  not  being  claimed  by  appellants  and  there  beine  no  evi- 
dence tending  to  show  that  George  Washington  Brooks  under  wnom  they 
claim,  was  ever  a  member  of  Capt.  Jack  Shackelford's  company)  as 
tending  to  show  that  George  Whitfield  Brooks,  under  whom  appellee 
claims  title  to  the  land  in  controversy,  was  the  man  whose  name  appears 
as  a  private  soldier  in  Capt.  Jack  Shackelford's  company  of  Col.  Fan- 
nin's division.  Stone  Land  &  Cattle  Co.  v.  Boone,  73  Texas,  553; 
McNeill  V.  O'Connor,  supra. 

6.  The  following  testimony  of  C.  H.  Allen,  one  of  defendants  in  this 
case,  taken  at  a  former  trial :  "I  told  Mrs.  Sue  Brooks  how  to  recover 
the  six  hundred  and  forty  acres  of  George  W.  Brooks's  donation  land. 
I  charged  her  nothing  for  the  information  except  to  secure  from  her 
a  contract  to  recover  her  one-third  league.  George  Whit  Brooks  was 
dead  when  I  secured  patent  to  a  part  of  the  one-third  league  certifi- 
cate in  1889,"  was  introduced  by  appellee  over  the  objection  of  appel- 
lants that  it  was  irrelevant  and  immaterial.  "Mrs.  Sue  Brooks"  re- 
ferred to  in  Allen's  testimony,  was  the  widow  of  George  Whitfield 
Brooks,  and  was  known  to  be  his  widow  by  Allen  when  he  told  her 
how  to  recover  the  six  hundred  and  forty  acres  of  George  W.  Brooks's 
donation  land  and  contracted  with  her  to  recover  her  one-third  league. 
We  think,  therefore,  that  the  testimony  was  relevant  as  tending  to  show 
that  the  George  W.  Brooks  who  received  the  six  hundred  and  forty  acre 
donation  was  the  identical  George  Whitfield  Brooks  under  whom  appellee 
claims  the  land  in  controversy  and  that  the  certificate  by  virtue  of 
which  it  was  located  was  issued  to  him  and  not  to  the  George  W.  Brooks 
under  whom  appellants  claim.  Minor  v.  Lumpkin,  29  S.  W.  Bep., 
800. 

7.  The  testimony  complained  of  in  the  seventh  assignment  was  also 
admissible  upon  the  question  of  identity. 

8.  Appellants'  bill  of  exceptions  does  not  support  their  eighth  as- 
signment of  error,  which  complains  of  the  court's  refusing  to  allow 
them  to  read  in  evidence  from  Foote's  History  of  Texas,  vol.  1,  pp. 
240-247.  It  shows  the  court  ruled  "that  said  contents  of  said  history 
was  admissible  insofar  as  the  dates  we^  concerned,  viz,  the  date  of 
Fannin's  surrender,  March  19,  1836,  and  the  date  of  the  massacre, 
March  27,  1836,  and  admitted  said  substance  of  said  histoiy  as  to  said 
dates,  but  ruled  the  remainder  out."  These  were  the  only  matters  of 
general  interest  shown  by  the  portion  of  the  history  offered  in  evidence, 
unless  it  be  the  date  that  Capt.  Jack  Shackelford  arrived  in  Texas 
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in  command  of  the  Red  Rovers.  This  date  was  by  the  undisputed 
testimony  shown  to  be  the  19th  day  of  January,  1836,  which  is  the 
same  as  that  shown  by  the  history.  Therefore,  the  exclusion  of  the 
history  as  to  it  could  not  have  prejudiced  appellants.  The  rule  seems 
to  be  that  historical  treaties  involving  matters  of  general  interest  may 
be  admitted  in  evidence,  but  as  to  matters  of  a  private  nature  that 
affect  only  a  few  individuals,  they  are  not,  ordinarily,  admissible  with- 
out proof  of  such  matters.  If  the  date  of  the  arrival  of  Capt.  Jack 
Shackelford's  Red  Rovers  in  Texas  is  a  matter  of  such  general  interest 
as  to  be  proven  by  historical  treaties,  such  date  as  was  shown  by  the 
history  offered  being  without  dispute  as  to  it,  appellants  were  not  preju- 
diced by  the  exclusion  of  the  history  as  evidence  of  it 

9.  The  charge  of  the  court  clearly  and  succinctly,  in  accordance 
with  the  opinion  on  the  prior  appeal,  submitted  issues  of  fact  to  the 
jury,  and  the  court  did  not  err  in  refusing  to  give  any  of  the  special 
charges  requested  by  appellants. 

There  is  no  error  in  the  judgment  requiring  its  reversal,  and  it  is 
affirmed. 

Afflrined. 

Writ  of  error  refused. 


Aetna  Life  Insurance  Company  v.  Mrs.  Maud  E.  Hocker. 

Decided  May  3,  1906. 

1. — ^Llfe  Insurance— Completion  of  Contract — Delivery  of  Policy. 

Where  decedent,  who  had  applied  for  life  insurance,  executed  his  note  for 
the  premium  that  would  be  due  and  placed  it  in  bank  in  escrow,  to  be  deliv- 
ered to  the  insurance  agent  when  a  satisfactory  policy  was  turned  over  to 
him  by  the  bank,  and  there  being  a  question  with  the  insurer  as  to  whether 
the  policy  as  drawn  was  in  accordance  with  the  terms  of  the  application,  a 
slip  correcting  the  application  was  attached  which  the  insured  was  to  sign, 
the  forwarding  of  the  policy  to  the  bank  did  not  constitute  a  delivery,  the 
insured  having  the  right  to  reject  it  if  not  satisfied  therewith. 


2.- 

The  fact  that  the  insured  knew  the  policy  had  arrived  and  was  held  for 
him,  and  that  he  authorized  one  person  to  transfer  the  policy  to  another  bank 
and  asked  another  to  get  the  policy  from  the  first  bank,  neither  of  these  things 
being  done  before  his  death,  did  not  support  the  conclusion  that  the  policy 
was  satisfactory  to  him  and  there  was  no  completed  contract. 

4. — ^EYidence — ^Expert  Tettimony — life  Insnrance. 

Where  a  life  policy  provided  for  term  insurance  for  nearly  a  year  and 
then  for  regular  insurance,  testimony  of  an  expert  stating  at  which  date  the 
age  of  the  insured  was  to  be  taken  in  determining  the  regular  rate  of  premium 
was  admissible  where  the  meaning  so  given  was  not  inconsistent  with  the  terms 
of  the  instrument  and  was,  according  to  the  statement  of  the  witness,  the 
meaning  given  by  all  insurance  men. 

Appeal  from  the  District  Court  of  Ward.    Tried  below  before  Hon. 
Jas.  L.  Shepherd. 

J.  E,  StarUy,  W.  J.  Moroney  and  T.  B.  Love,  for  appellant. — A  note 
deposited  in  escrow,  not  to  be  delivered  until  a  "satisfactory'*  policy 
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is  delivered  to  the  applicant  for  insurance,  can  not  be  considered  pay- 
ment of  a  premium,  when  the  applicant  dies  before  receiving  a  policy, 
and  without  opportunity  to  determine  whether  or  not  such  policy  is 
"satisfactory/'  and  the  note  is  still  in  escrow  when  the  applicant  dies, 
and  the  insurance  company  never  receives  or  accepts  the  note.  Connecti- 
cut Mutual  Life  Ins.  Co.  v.  Budolph,  45  Texas,  454;  Mutual  Life  Ins. 
Co.  V.  Young,  23  Wall,  85;  Qiddings  v.  N.  W.  Mut.  Life  Ins.  Co., 
102  U.  S.,  108;  Wainer  v.  Milford  Mut.  Fire  Ins.  Co.,  11  L.  K.  A., 
598 ;  McLendon  v.  Sovereign  Camp,  etc.,  52  L.  R.  A.,  441 ;  Eay  v.  Se- 
curity Trust,  etc.,  Co.,  29  Ins.  L.  J.,  369;  Oliver  v.  Mutual  Life  Ins. 
Co.,  28  Ins.  L.  J.,  710;  Mullen  v.  Mutual  Ins.  Co.,  89  Texas,  259; 
Fitzmaurice  v.  Insurance  Co.,  84  Texas,  62;  Life  Assurance  Society  v. 
Cole,  35  S.  W.  Rep.,  720;  Insurance  Co.  v.  Wagner,  30  S.  W.  Rep., 
959;  Roberts  v.  Insurance  Co.,  35  S.  W.  Rep.,  955;  Insurance  Co.  v. 
Minze,  34  S.  W.  Rep.,  670;  Blake  v.  Insurance  Co.,  67  Texas,  160; 
Green  v.  Hugo,  81  Texas,  467;  Tompkins,  etc.,  v.  Peter,  84  Texas, 
631;  East  Texas  Ins.  Co.  v.  Perky,  24  S.  W.  Rep.,  1080;  Laughlin 
V.  Fidelity,  etc.,  Co.,  28  S.  W.  Rep.,  411;  Union  Central  Life  Ins. 
Co.  V.  Chowning,  28  S.  W.  Rep.,  117;  Union  Central  Life  Ins.  Co.  v. 
Hughes,  70  S.  W.  Rep.,  1010 ;  Roblee  v.  Masonic  Association,  77  N".  Y. 
Supp.,  1098 ;  Coker  v.  Atlas  Ace.  Ins.  Co.,  31  S.  W.  Rep.,  703 ;  Kohen 
V.  Mutual  Reserve,  etc.,  Assn.,  28  Fed.  Rep.,  705;  Rogers,  Admr.  v. 
Charter  Oak,  etc.,  Co.,  41  Conn.,  97 ;  Marks  v.  Hope  Mut.  Life  Ins.  Co., 
117  Mass.,   528. 

T.  J.  Hefner,  P.  B.  Ward  and  A.  J.  Wilson,  for  appellee. — The  send- 
ing of  a  policy  to  an  agent  to  be  delivered  to  the  insured,  is  a  delivery 
to  the  insured,  in  spite  of  subsequent  orders  to  the  agent  not  to  deliver. 
The  fact  that  there  has  been  no  manual  delivery  is  immaterial,  and  the 
judgment  in  this  case  for  plaintiff  was  warranted  by  the  law  and  the 
facts.  Brown  v.  Pridgen,  56  Texas,  127;  Mutual  Ben.  Life  Ins.  Co. 
V.  Wise,  34  Md.,  582;  Dove  v.  Royal  Ins.  Co.,  98  Mich.,  122,  57  N. 
W.  Rep.,  30;  Ide  v.  Phoenix  Ins.  Co.,  2  Biss  (N.  S.),  333;  Hallock 
V.  Commercial  Ins.  Co.,  26  N.  J.  L.,  268;  Penn.  Ins.  Co.  v.  Carter, 
11  Atl.  Rep.,  102;  Gosch  v.  State  Mut.  F.  Ins.  Assn.,  44  111.  App., 
263 ;  McNeilly  v.  Continental  L.  Ins.  Co.,  66  N.  Y.,  23 ;  Michigan  Mut. 
L.  Ins.  Co.  V.  Hall,  60  111.  App.,  159;  Hughes  v.  Farmers'  Ins.  Co.,  4 
Ohio  Dec.,  412;  Lee  v.  Union  Cent.  L.  Ins.  Co.,  41  S.  W.  Rep.,  319; 
National  L.  Ins.  Co.  v.  Twiddle,  58  S.  W.  Rep.,  699;  Mutual  L.  Tna. 
Co.  V.  Thompson,  94  Ky.,  253;  Continental  Ins.  Co.  v.  Haynes,  10  Ky. 
L.  Rep.,  276 ;  Potter  v.  Phoenix  Ins.  Co.,  63  Fed.  Rep.,  382 ;  Equitable 
Fire  Ins.  Co.  v.  Alexander,  12  South.,  25;  Morrison  v.  Insurance  Co., 
64  N.  H.,  137,  7  Atl.,  378. 

JAMES,  Chief  Justice. — Action  upon  a  life  policy.  On  August  11, 
1903,  A.  S.  Hocker  made  a  written  application  for  a  $10,000  policy  on 
his  life,  in  favor  of  appellee,  his  wife.  In  the  application  is  the  follow- 
ing: "And  I  further  agree  that  the  insurance  hereby  applied  for  shall 
not  be  binding  upon  the  company  until  a  policy  has  been  issued,  nor  un- 
til the  amount  of  premium,  as  stated  herein,  has  been  received  by  said 
company,  or  its  authorized  agent,  during  my  lifetime  and  good  health, 
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and  a  receipt  given  therefor  signed  by  an  executive  officer  of  the  com- 
pany; .  .  .  and  I  understand  tibat  all  policies  and  agreements  made  by 
said  Aetna  Life  Insurance  Company  are  signed  by  one  or  more  of  its 
executive  officers,  and  that  no  other  person  can  grant  insurance,  or  make 
any  agreement  binding  upon  said  company." 

The  application  called  for  term  insurance  to  June  10,  1904,  at  eighty- 
nine  cents  a  thousand,  and  a  20-payment  nonparticipating  policy  for 
$10,000,  at  an  annual  premium  of  $288  from  June  10.  At  the  same 
time  Hocker  executed  a  note  for  $377,  payable  June  10,  1904,  to  the  or- 
der of  J.  W.  Johnson,  a  local  agent  of  appellant  at  Barstow,  Texas. 
This  note  was  placed  in  the  Ward  County  Bank  at  Barstow,  with  agree- 
ment signed  by  J.  W.  Johnson  and  A.  S.  Hocker,  as  follows:  "This 
note  is  hereby  placed  in  the  Ward  County  Bank  in  escrow,  and  is  to  be 
delivered  to  J.  W.  Johnson  when  a  satisfactory  policy  for  $10,000  is 
turned  over  to  A.  S.  Hocker  by  said  bank." 

We  may  appropriately  state  in  this  connection  that  the  amount  of 
this  note  accurately  embraced  the  premium  for  the  term  insurance,  $89, 
and  the  first  annual  premium  for  the  year  beginning  June  10,  1904, 
which  was  $288,  as  determined  by  Hocker's  age  at  the  date  of  the  ap- 
plication, but  the  latter  premium  would  have  been  fixed  by  his  age  on 
June  10,  1904,  when  the  regular  insurance  was  to  begin,  which  would 
have  made  it  $294.40  instead  of  $288. 

A  slip  appears  to  have  been  pasted  to  the  applicatipn  which  provided 
that  the  policy  should  not  take  effect  until  the  premium  for  the  tempo- 
rary or  term  insurance  shall  have  been  actually  paid  during  the  life- 
time and  good  health  of  the  insured,  and  within  sixty  days  from  Au- 
gust 18,  1903,  a  receipt  for  which  payment  shall  be  a  delivery  of  the 
policy,  and  further :  "If  any  subsequent  premium  be  not  paid  when  due, 
this  policy  shall  cease  and  determine,  subject  to  the  nonforfeiting  fea- 
tures hereinafter  described,  except  that  a  grace  of  thirty  days,  during 
which  time  the  policy  remains  in  full  force,  will  be  allowed  for  the  pay- 
ment of  any  premium  after  the  first,  provided  that,  with  the  payment  of 
such  premium,  interest  is  also  paid  thereon  for  the  days  of  grace  taken, 
but  for  any  reckoning  hereinafter  named  the  time  when  a  premium  be- 
comes due  shall  be  the  day  stipulated  therefor  on  the  first  page  hereof. 
No  premium  shall  be  considered  paid  unless  a  receipt  shall  be  given 
therefor  signed  by  an  executive  officer  of  the  said  company,  and  if  any 
obligation  given  in  payment  or  part  payment  of  any  premium  is  not 
paid  when  due,  this  policy  shall  then  cease,  and  be  treated  as  if  no 
such  obligation  had  been  given."  The  provisions  of  the  slip  were  em- 
bodied in  section  1  of  the  policy. 

The  testimony  is  that,  in  the  application,  the  premium  appears  to 
have  been  originally  written  $288,  the  rate  applicable  to  the  age  of 
thirty-three  years,  and  marked  out,  over  which  was  written  the  figures 
$294.40,  that  were  applicable  to  the  age  of  thirty-four  years,  and  the 
same  also  appears  there  in  pencil.  On  the  back  of  the  application  the 
premium  is  expressed  as  $294.50.  The  testimony  is  such  as  would  sup- 
port a  conclusion  that  the  change  from  $288  to  $294.40  was  not  made  in 
the  office  of  the  company's  general  agent  for  Texas,  at  Dallas,  to  whom 
it  was  forwarded  from  Barstow,  nor  in  the  company's  office  in  Hart- 
ford, but  was  made  at  Barstow  before  forwarded  to  Dallas, 
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Mr.  English,  the  company's  secretary,  testified  that  the  application  of 
Hocker  was  not  approved  because  it  appeared  that  the  kind  of  insur- 
ance'applied  for  was  not  specifically  described;  that  the  application  did 
not  state  whether  the  policy  was  to  be  a  20-payment  life  or  a  20-year  en- 
dowment ;  that  it  was  also  not  approved  because  the  premium  to  be  paid 
w^as  not  clearly  stated;  that  for  these  reasons  the  application  was  not 
approved,  but  the  medical  examiner  for  the  company  at  Hartford  did 
write  thereon  the  word  "Approved/*  and  signed  his  initials  thereto,  in- 
dicating that  the  risk  was  satisfactory  from  a  medical  standpoint;  that 
the  policy  was  prepared  and  forwarded  to  the  company's  agents  at  Dal- 
las, Messrs.  Farrell  &  Harris,  with  instructions  to  deliver  it  upon  proper 
correction  of  the  application,  on  a  form  which  was  sent  with  the  policy, 
to  be  signed  by  Hocker  and  forwarded  to  the  company.  The  date  of  this 
policy  was  June  10,  1904,  the  date  the  regular  insurance  was  to  begin, 
but  a  rider  was  atl^ched  thereto  providing  that  term  insurance  should 
begin  when  the  policy  was  delivered  and  the  term  premium  paid.  This 
policy  was  drawn  on  the  20-payment  life  plan,  and  called  for  a  regular 
annual  premium  of  $294.40,  instead  of  $288,  and  that  this  policy  the 
agents  were  authorized  to  deliver  when  Hocker  should  sign  a  request 
or  authority  to  the  company  for  certain  changes  in  the  application  which 
would  make  the  same  conform  to  the  policy  as  actually  written ;  that  the 
following  is  the  letter  to  said  agents:  "Enclosed  find  policy  No.  59,612, 
Hocker.  Those  against  which  we  have  marked  ^X'  are  accompanied 
with  a  form  for  correction  of  the  application.  This  must  be  signed  by 
the  applicant  and  forwarded  to  the  company  before  the  policy  is  de- 
livered. Please  give  this  your  personal  attention.  Yours  truly,  J.  L. 
English,  secretary.'' 

The  receipts  of  the  policy  and  correction  slip  with  the  above  letter, 
by  the  company's  agents  at  Dallas,  appears  to  be  a  fact  clearly  estab- 
lished. But  there  was  testimony  by  circumstances  which  would  carry 
to  the  jury  the  question  of  fact  whether  or  not  these  agents  sent  the 
policy  to  Mr.  Weaver,  of  the  Ward  County  Bank,  as  Rocker's  agent,  for 
delivery  to  him,  without  reference  to  any  corrections.  A  few  days  after 
Weaver  received  the  policy,  and  before  Hocker  called  for  it,  the  latter 
was  killed. 

The  court  charged  the  jury,  first,  to  find  for  plaintiff  if,  among  other 
things,  defendant,  after  issuing  the  policy,  forwarded  it  to  the  Ward 
County  Bank  for  and  in  behalf  of  Hocker.  In  other  words,  the  theory 
upon  which  this  instruction  proceeded  was  that,  notwithstanding  the 
private  instructions  of  defendant  to  its  agents,  Farrell  &  Harris,  not 
to  deliver  the  policy  until  Hocker  had  signed  the  correction  slip  (which 
instruction  Hocker  had  no  knowledge  of  so  far  as  any  testimony  indi- 
cates), the  fact  that  it  was  delivered,  as  it  was  written,  to  Weaver  for 
Hocker,  would  be  a  consummation  of  the  contract.  This  view  we  think 
was  correct.  But  we  are  unable  to  see  any  other  theory  of  the  facts 
which  would  lead  to  defendant's  liability.  The  following  are  uncon- 
troverted:  The  application  was  defaced  by  a  mark  striking  out  the 
premium  of  $288  and  the  insertion  of  a  different  premium.  The  com- 
pany did  not  accept  the  application  unconditionally,  but  with  the  con- 
dition that  the  applicant  sign  the  correction  slip  before  delivery  of  the 
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policy.  The  company,  though  willing  to  insure  Hocker  according  to 
the  application  as  it  appeared,  had  a  perfect  right  to  have  any  question 
removed  concerning  the  effect  of  this  defacement  of  the  application.  It 
might  have  sent  the  application  back,  or  might  have  sent  back  a  cor- 
rection slip,  and,  until  this  was  executed  by  the  appellant,  might  have 
prepared  no  policy.  The  course  it  pursued,  however,  evidently  to  ac- 
complish expeditiously  the  same  purpose  without  delaying  the  insur- 
ance, was  to  prepare  tiie  policy  according  to  the  face  of  the  application, 
and  send  it  on  with  the  correction  slip  to  its  general  agency  in  Dallas, 
with  instructions  to  deliver  the  policy  when  the  slip  was  signed  by 
Hocker.  This  was  not  such  a  transmission  of  the  policy  as  made  the 
contract  of  insurance  complete  upon  its  issuance  from  Hartford,  al- 
though drawn  in  conformity  with  the  application.  It  was  a  qualified 
or  conditional  acceptance,  conditioned  on  the  applicant  doing  a  certain 
thing  before  the  contract  should  be  closed.  This  condition,  in  connec- 
tion with  its  acceptance  of  the  application,  defendant  had  a  right  to 
impose.  It  was  a  matter  of  its  own,  which  the  courts  would  have  no 
right  to  control.  While  matters  remained  in  this  condition,  and  the 
policy  still  in  the  company's  hands,  or  in  the  hands  of  its  agents,  there 
was  no  contract  of  insurance. 

Yet,  after  submitting  the  case  on  the  theory  already  considered,  viz., 
that  of  the  delivery  of  the  policy  to  an  agent  of  Hocker  without  refer- 
ence to  any  slip,  the  court  went  further,  and  charged  the  jury  that,  if 
they  found  the  policy  was  not  delivered  to  the  Ward  County  Bank  for 
Adam  S.  Hocker,  still  to  find  for  plaintiff  if  they  believed,  among  other 
things,  that  the  company  accepted  the  application  of  Hocker  and  issued 
the  policy,  and  thereafter  held  the  same  for  Hocker.  WTiere  the  founda- 
tion for  this  instruction  is  in  the  evidence  we  fail  to  see.  The  uncon- 
tradicted evidence  was  that  the  company  did  not  accept  the  application 
in  the  state  it  was,  and  did  not  hold  the  policy  for  Hocker,  nor  did  its 
agents  to  whom  it  was  sent.  No  act  of  its  agents  is  shown,  except  the 
sending  of  the  policy  to  Weaver,  that  could  be  held  a  constructive  de- 
livery. If  Hocker  had  died  while  the  policy  was  in  the  hands  of  its 
agents,  the  fact  would,  in  our  opinion,  not  have  shown  a  completed 
contract  of  insurance.     (Life  Ins.  Co.  v.  Rudolph,  45  Texas,  454.) 

The  thirteenth  assignment  of  error  complains  of  the  admission  of 
certain  testimony  of  an  expert  in  insurance  matters.  The  application 
was  dated  August  11,  1903.  It  called  for  term  insurance  to  June  10, 
1904,  and  from  that  date  for  regular  insurance.  The  policy  prepared 
was  dated  June  10,  1904,  and  with  it  was  a  rider,  dated  August  18, 
1903,  providing  for  insurance  for  the  intervening  period.  The  testi- 
mony the  expert  gave  was:  "This  policy  would  be  dated  June  10,  1904. 
The  application  was  taken  August  11,  1903.  June  10,  1904,  would  be 
the  time  to  which  to  charge  the  term  premium — that  is,  a  part  of  the 
annual  premium — and  from  then  on  it  would  run  regular.  The  appli- 
cation means  that,  if  the  application  stated  the  age  to  be  thirty-three 
years,  or  if  the  premium  was  stated  to  be  $288,  that  the  company  would 
have  a  right  to  charge  ninety-eight  cents  a  thousand,  and  $294  premium, 
which  was  the  rate  of  the  age  of  thirty-four,  and  that  was  the  author- 
ity for  the  change.  If  they  accepted  his  application  in  which  he  stated 
his  premium  at  thirty-three  years,  they  would  have  a  right  to  figure  it 
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at  thirty-four  years;  ninety-eight  cents  a  thousand  would  be  that  much 
a  thousand  for  the  difference  in  the  time.  This  is  the  meaning  given 
by  all  insurance  men.  There  would  be  no  necessity  for  a  change  of  the 
age  in  the  application.  It  would  have  authorized  the  company  to  figure 
the  premium  for  the  age  of  thirty-four  years  instead  of  thirty-three 
years,  as  stated.^'  The  objection  was  that  this  was  not  the  subject  of 
expert  testimony,  and  the  explanation  contradicted  the  term  of  the  in- 
strument. In  view  of  his  statement  that  the  meaning  given  was  that 
of  all  insurance  men,  and  such  meaning  was  not  inconsistent  with  the 
instrument,  considered  in  its  entirety  and  its  objects,  we  think  it  was 
admissible.  The  testimony  was  introduced  for  the  purpose  of  showing 
that  the  company,  by  the  policy  it  prepared  and  sent  to  Dallas,  did  not 
depart  from  the  application.  If  it  had  prepared  and  sent  on  a  policy  in 
materially  different  terms,  the  position  could  well  be  taken  that  the  ap- 
plication had  not  been  approved  or  accepted,  hence  no  contract. 

On  the  subject  of  the  sufficiency  of  the  note  as  a  payment  of  the  pre- 
mium for  the  term  or  temporary  insurance,  we  think  the  evidence  such 
as  would,  on  a  proper  submission,  warrant  finding  that  it  satisfied  the 
premium  so  far  as  Hocker  was  concerned.  The  note  given  and  ac- 
cepted by  the  agent  was  intended  to  cover  the  premium  for  the  short 
term  to  June  10,  1904,  and  also  the  first  regular  annual  premium  for 
the  year  beginning  that  date.  The  note  was  payable  on  that  date.  The 
first  annual  premium  was  not  payable  until  then,  and  Hocker  had  until 
then  to  pay  it,  note  or  no  note.  The  material  payment  to  put  the  policy 
in  force  was  that  which  affected  the  short  term,  and  the  amount  of  the 
note  given,  although  something  less  than  the  aggregate  of  the  two  pre- 
miums, included  all  of  the  premmm  for  the  short  term. 

The  eighth  assignment  need  not  be  discussed,  as  appellee  practically 
admits  error  (though  insisting  that  it  was  immaterial),  and,  as  judg- 
ment is  reversed  on  the  ground  indicated  above,  we  presume  the  ques- 
tion will  not  arise  on  another  trial.  In  reference  to  the  fourteenth  and 
fifteenth  assignments,  we  think  that  the  court  did  not  err  in  excluding 
the  testimony  they  have  reference  to,  in  the  absence  of  some  evidence 
tending  to  show  that  Hocker  had  knowledge  concerning  defendant's 
instructions  to  its  agents,  contained  in  its  rate  book.  There  was  noth- 
ing on  the  face  of  the  paper  he  signed  to  convey  such  notice  to  him. 

Reversed  and  remanded. 


ON  APPELLANT^B  MOTION  FOB  REHEARING. 

The  motion  brings  into  question  several  of  the  propositions  held  in 
this  opinion  heretofore  delivered;  but  it  appears  to  us  there  is  but  one 
subject  that  requires  additional  discussion.  This  is  whether  or  not 
something  more  was  not  essential  to  the  contract  of  insurance  than  a 
constructive  delivery  of  the  policy  to  Weaver  for  Hocker,  in  view  of  the 
agreement  affecting  the  delivery  of  the  note  left  in  escrow,  which  was: 
*^This  note  is  hereby  placed  in  the  Ward  County  Bank  in  escrow,  and  is 
to  be  delivered  to  J.  W.  Johnson  when  a  satisfactory  policy  for  $10,000 
is  turned  over  to  A.  S.  Hocker  by  said  bank.^*  We  held  in  the  chief 
opinion  that  it  was  a  matter  inferable  from  the  testimony,  and  the  cir- 
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cumstances  connected  therewith,  that  the  policy  had  been  sent  to  -Weaver 
and  received  by  him  for  unconditional  delivery  to  Hocker  before  the 
latter's  death.  The  evidence  of  this,  we  admit,  was  slender,  but,  we 
think,  sufficient  to  require  the  issue  to  be  passed  on  by  the  jury. 

But  was  such  delivery,  if  any,  enough  ?  The  note  was,  by  said  agree- 
ment, withheld  by  Hocker  until  a  policy  that  was  satisfactory  to  him 
was  turned  over  to  him.  Until  this  event  occurred  there  was  no  con- 
tract, because  until  then  Hocker  was  not  bound.  Until  then  the  note 
was  withheld,  and  Hocker*  not  obligated  thereby  for  the  premium.  The 
testimony  relied  on  as  showing  that  the  policy  was  satisfactory  to  him 
consists  in  the  fact  that  Hocker  knew  the  policy  had  arrived  and  was 
held  for  him,  and  that  he  authorized  Judge  Gage,  in  the  afternoon  of 
the  day  he  was  killed,  to  transfer  the  policy  from  the  Ward  County  Bank 
to  another  bank,  and  on  the  same  day  he  asked  J.  A.  Stewart  to  go  to 
the  Ward  County  Bank  and  get  his  policy.  The  next  morning  both  of 
these  gentlemen  went  to  the  bank  for  it,  and  Mr.  Weaver,  who  was 
cashier,  refused  to  surrender  it.  For  this  testimony  it  is  claimed  that 
it  is  sufficient,  in  view  of  Hooker's  inability  to  testify,  to  warrant  find- 
ing that  he  had  seen  the  policy  and  was  satisfied  with  it.  It  seems  to 
.us  that  Hocker's  inability  to  testify  would  not  aid  in  establishing  a  fact 
that  required  testimony  to  substantiate  it.  The  above  testimony  will 
support  a  finding  that  he  knew  the  policy  was  at  the  bank  and  held  for 
him  subject  to  his  order.  Instead  of  showing  that  he  had  seen  it,  it 
rather  tends  to  show  the  contrary ;  for,  if  he  had  gone  to  the  bank  him- 
self, the  probability  is  he  would  not  have  had  occasion  to  send  someone 
else  for  it.  There  is  not  a  particle  of  proof  in  the  above  testimony  that 
anyone  for  him  had  examined  the  policy.    Conjecture  is  not  proof. 

It  would,  in  this  connection,  be  insisted  that  the  testimony  served  to 
show  that,  whatever  the  policy  was,  he  was  satisfied  with  it.  It  can  not, 
we  take  it,  be  denied  that,  had  he  taken  the  policy,  or  someone  for  him, 
he  would  have  been  entitled  under  the  agreement  to  a  reasonable  time  to 
examine  it,  and,  if  dissatisfied  with  it,  to  have  rejected  it.  Of  course, 
he  could  not  have  pursued  this  course  if  the  policy  had  been  examined 
when  taken.  There  was  some  reasonable  ground  for  his  dissatisfaction 
with  the  policy.  As  it  was  drawn  there  existed  a  question  of  its  having 
been  drawn  in  the  terms  of  the  application  which  he  had  signed.  That 
question  was  of  sufficient  apparent  importance,  from  the  face  of  the 
papers,  to  suggest  to  the  company  the  advisability  of  requiring  Hocker 
to  sign  a  correction  slip,  and  of  sufficient  importance  to  be  made  an  issue 
in  this  case.  Certainly  when  he,  or  someone  for  him,  came  to  read  the 
policy,  at  the  time  of  taking  it  from  the  bank,  or  in  a  reasonable  time 
thereafter,  he  had  the  right  to  express  dissatisfaction  with  it  for  the 
above  reason.  As  long  as  he  had  this  right — and  it  is  clear  that  he  had 
it  when  he  was  killed — he  was  not  bound.  Under  these  circumstances 
we  are  unable  to  escape  the  conclusion  that  the  company  was  not  bound, 
and  there  was  no  completed  contract  so  far  as  the  evidence  in  this  record 
shows.  (Summers  v.  Mutual  Life  Ins.  Co.,  Wyo.,  75  Pac.  Rep.,  937,  66 
L.  R.  A.,  812.) 

This  conclusion  renders  the  other  questions  in  the  case  of  no  impor- 
tance. It  is  apparent  that  the  case,  on  the  facts  relating  to  the  question 
herein  discussed,  has  been  fully  developed.     Therefore,  we  grant  this 
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motion  for  rehearing,  and  judgment  will  be  here  rendered  in  favor  of 
appellant,  instead  of  remanding  the  cause  for  another  trial.  Reversed 
and  rendered. 

Reversed  and  rendered. 
Writ  of  error  refused. 


City  of  Houston  v.  J.  C.  Hutcheson. 

Decided  May  4,  1904. 

1. — City — ^Diverting  Water  by  Street  Curbing — ^Damages. 

Where  a  city  in  paving  and  grading  streets  diverts  the  natural  flow  of 
surface  water  therefrom  into  another  street  and  by  reason  thereof  and  of  a 
failure  to  provide  sufficient  outlets  for  the  water,  the  premises  of  an  abutting 
property   owner  are  flooded  and  damaged,  the   city  is  liable  for  the   injury. 

8. — Same— Notioe  of  Defect  in  Street. 

A  city  charter  provision  protecting  the  city  from  liability  for  negligent 
failure  to  repair  a  street  except  for  such  damages  as  may  accrue  after  ten 
days'  written  notice,  is  no  bar  to  claims  for  injury  due  to  an  affirmative  act 
of  the  city  authorities. 

3. — Same — Notice  not  Limiting  Right. 

The  fact  that  the  property  owner  gave  notice  to  the  city  that  the  curbing 
had  sunk  and  the  improvement  was  out  of  repair,  held  not  to  preclude  him 
from  predicating  his  course  of  action  for  damages  on  the  city's  act  in  diverting 
the  water  in  the  first  instance. 

4. — ^Pleading — ^Matter  of  Inducement — ^Harmleti  Error. 

Failure  of  the  court  to  sustain  an  exception  to  matter  improperly  pleaded 
by  plaintiff  was  not  reversible  error  where  the  matter  was  pleaded  merely  by 
way  of  inducement,  and  was  not  relied  on  as  the  proper  measure  of  damages. 

Error  from  the  District  Court  of  Harris.     Tried  below  before  Hon. 
Norman  Q.  Kittrell. 

T.  H.  Stone  and  E.  P.  Phelps,  for  plaintiff  in  error. 

Hutcheson,  Campbell  £  Hutcheson,  for  defendant  in  error. — The  pe- 
tition of  plaintiff  was  founded  upon  both  the  improper  construction  of 
Washington  Street,  and  thereby  the  improper  accumulation  and  diver- 
sion of  water  in  front  of  and  over  plaintiff's  property,  and  the  insuffi- 
cient provision  to  take  the  same  off  after  accumulating  it;  and  also  for 
failure  to  repair  its  structures  after  they  were  destroyed  by  such  fault 
in  the  original  construction,  and  after  due  notice  in  writing  was  had. 
The  general  demurrer  of  the  defendant  thereto  was  wholly  without 
merit,  and  was  correctly  overruled.  The  petition  stated  a  perfectly  good 
cause  of  action.  City  of  Houston  v.  Bryan,  2  Texas  Civ.  App.,  556; 
Gross  V.  Lampasas,  74  Texas,  195;  Gembler  v.  Esterhoff,  57  S.  W.  Rep., 
314;  Trinity  v.  Scofield,  72  Texas,  499;  Railway  Co.  v.  Halsev,  62 
Texas,  596 ;  Railway  Co.  v.  Smith,  63  Texas,  346 ;  Railway  Co.  v.  Wear, 
67  Texas,  637;  Sabine  Ry.  Co.  v.  Joachim,  58  Texas,  456;  Same  v. 
Busard,  69  Texas,  617;  Corning  v.  Stevenson,  76  Texas,  643;  Fort 
Worth  &  N.  Co.  v.  Wallace,  74  Texas,  581,  62  S.  W.  Rep.,  134,  65  S. 
Vol,  XXXIX.  Civil— 22. 
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W.  Bep.,  650;  Dillon,  Mun.  Corp.,  1051;  2  Dillon,  Mun.  Corp.  (2d 
ed.),  797,  800;  McArthur  v.  City  of  Dayton,  2  S.  W.  Rep.,  343;  Au- 
rora  v.  Reed,  57  111.,  33;  24  Am.  &  Eng.  Ency.  of  Law,  p.  946,  citing  a 
large  number  of  cases,  especially  Bartin  v.  City  of  Syracuse,  36  N.  Y., 
54;  Newland  v.  City  of  Albany,  79  N.  Y.,  470;  Boston  Rolling  Mill  v^ 
Cambridge,  117  Mass.,  400;  Sarafina  v.  Galveston,  H.  &  S.  A.  Ry.,  42 
S.  W.  Rep.,  143. 

GILL,  Associate  Justice. — J.  C.  Hutcheson  brought  this  suit  against 
the  City  of  JHouston  to  recover  for  damages  to  certain  property  of  his, 
alleged  to  be  due  to  the  acts  of  the  city  in  diverting  surface  water  along 
the  street  in  front  of  his  property,  and  failing  to  provide  sufficient  means 
for  carrying  it  off.  A  trial  by  jury  resulted  in  a  judgment  for  plaintiff 
for  $2,690,  and  defendant  prosecutes  this  writ  of  error. 

Defendant  undertakes  to  present  forty-five  assignments  of  error.  We 
will  notice  those  only  which  are  presented  in  such  form  as  to  require 
our  consideration. 

A  general  demurrer  was  urged  by  defendant,  and  the  refusal  of  the 
court  to  sustain  it  is  here  assailed.  For  cause  of  action  plaintiff  alleged, 
in  substance,  that  he  was  the  owner  of  three  houses  in  the  citv  of  Hous- 
ton,  located  on  lots  fronting  on  Washington  Street  near  Third  Street, 
that  this  property  was  situated  near  the  bayou,  and  plaintiff  had,  at 
great  expense,  filled  in  the  property,  and  supported  it  on  the  street  side 
with  a  substantial  revetment.  That,  in  the  latter  part  of  the  year  1898, 
defendant  paved  Washington  Street,  and  constructed  a  curb  along  its 
side,  and  made  the  grade  of  the  street  so  that  it  would  conduct  the  water 
from  Fifth  Street  along  plaintiff's  property.  That  in  doing  this  the 
city  constructed  manholes  and  outlets  wholly  insufficient  to  safely  carry 
off  the  water  during  such  rainfalls  as  might  have  been  expected.  That, 
as  a  consequence,  the  surface  water  thus  diverted  thereafter  flowed  over 
and  undermined  the  curbing,  flowed  across  plaintiff's  property,  cut  away 
the  fill  and  embankment,  damaged  the  foundations  of  his  houses,  and 
filled  the  basement  with  mud  and  water.  That,  in  an  effort  to  repair 
the  damage  and  protect  the  property,  he  had  expended  certain  sums  in 
repairing  the  efnbankments,  but  these  were  also  washed  away  by  suc- 
ceeding rains,  and  the  property,  though  theretofore  bringing  him  a  good 
income  from  rentals,  was  rendered  partially  untenantable,  and  will  con- 
tinue so  while  the  conditions  complained  of  continue  to  exist. 

The  overflows  are  alleged  to  have  occurred  on  September  15,  1901, 
October  7,  1901,  and  at  intervals  thereafter.  That  on  December  7, 
1901,  the  city  council  was  notified  by  letter  of  the  conditions  complained 
of,  but  took  no  action  in  the  matter.  That  the  conditions  complained 
of  will  continue  to  damage  plaintiff  up  to  the  time  of  the  trial,  and,  for 
such  additional  damage,  he  also  prays.  The  sums  expended  for  repairs 
are  set  out  in  detail,  the  loss  of  rents  alleged,  and  recovery  asked  there- 
for. We  are  of  opinion  the  petition  is  good  as  against  the  general  de- 
murrer. If  the  improvements,  as  made,  caused  the  natural  flow  of  the 
surface  water  to  be  diverted,  and  caused  to  flow  over  plaintiff's  prop- 
erty to  his  damage,  the  liability  arose.  In  City  of  Houston  v.  Bryan  (2 
Texas  Civ.  App.,  666),  Justice  Williams  said:  "But,  when  it  (the  city) 
collected  water  from  other  territory  and  concentrated  it  at  this  ditch. 
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it  was  bound  to  provide  sufficient  outlet  for  it,  so  that  it  would  not  be 
forced  upon  plaintiff's  land  in  larger  quantities  than  would  have  flowed 
over  it  without  such  act." 

It  is  well  settled  that  the  charter  which  protects  the  city  from  liabil- 
ity for  negligent  failure  to  repair,  except  for  such  damages  as  may  ac- 
crue after  ten  days'  written  notice,  is  no  bar  to  claims  for  injury  due  to 
an  affirmative  act  of  the  city  authorities  such  as  the  one  alleged. 

Plaintiff,  in  describing  the  property  alleged  to  have  been  damaged, 
set  out  the  cost  of  the  embankment,  revetment,  etc.,  and  the  allegation 
was  assailed  by  special  exception.  It  seems  to  have  been  averred  as 
mere  matter  of  inducement,  and  was  not  relied  on  as  the  proper  measure 
of  damage.    There  was  no  error  in  overruling  the  exception. 

A  special  exception  was  urged  to  the  part  of  the  petition  which  set 
out  the  letter  or  written  notice  to  the  city  council  of  the  conditions  com- 
plained of,  the  objection  being  that  the  date  is  not  alleged,  and  that  it 
is  inconsistent  with  the  prior  allegation.  The  date  of  the  letter  or  no- 
tice is  alleged.  That  it  was  inconsistent  with  the  phase  of  the  cause  of 
action  predicated  on  the  act  of  the  city  in  diverting  the  water,  in  the 
first  instance,  can  not  affect  the  validity  of  the  allegation.  The  notice 
was  designed  to  advise  defendant  of  the  fact  that  the  curbing  had  sunk, 
and  the  improvement  was  out  of  repair,  and  the  pleader  might  properly 
rely  on  both  phases  of  his  case. 

The  facts  are  as  follows:  Plaintiff  was  the  owner  of  three  houses, 
described  in  his  petition,  situated  on  the  land  as  therein  described.  In 
1898  the  city  authorities  paved  and  graded  Washington  Street,  and  so 
constructed  its  sewers  as  to  divert  from  its  natural,  flow  the  surface 
waters  falling  on  Fourth  and  other  streets,  and  conduct  them  down  the 
side  of  Washington  Street  next  to  plaintiff's  property.  The  evidence 
is  ample  to  show  that  the  outlets  provided  by  the  city  for  this  increased 
flow  of  water  were  wholly  insufficient  for  the  purpose,  and  the  inevitable 
result  of  the  work  was  to  throw  the  water  across  plaintiff's  property  in 
ordinary  rainfalls.  It  is  also  shown  that,  after  the  written  notice,  the 
city  failed  to  repair.  By  reason  of  the  acts  complained  of,  plaintiff  was 
damaged  in  the  amount  of  the  verdict. 

The  other  assignments  are  not  presented  in  such  form  as  to  require 
our  consideration.    The  judgment  is  affirmed. 

Affirmed. 


Mrs.  M.  a.  C.  Moore  et  al.  v.  W.  A.  Boothe  et  al. 

Decided  May  5,  1905. 

1. — ^Probate  of  Will — ^Vndne  Influence — Submitting  iBSue  Without  Evidence. 

In  a  contest  over  the  probate  of  a  will,  wherein  there  was  a  general  ver- 
dict for  the  contestant,  the  submission  of  the  issue  of  undue  influence  in  the 
absence  of  any  evidence  raising  that  issue,  was  reversible  error. 

S. — ^Fundamental  Error — Reversal — Right  to  Amend. 

Where  a  judgment  adverse  to  plaintiff,  and  which  is  reversible  for  error 
in  the  trial,  is  rendered  on  a  petition  bad  on  general  demurrer,  but  that  point 
was  not  raised  below,  it  can  not  be  urged  on  appeal  as  fundamental  error  and 
the  erroneous  judgment  sustained  on  that  ground,  since  this  would  cut  off  the 
right  to  amend. 
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3. — Asstgnnient  of  Error — Surplniage— Statement — ^Prolixity. 

Surplusage  in  an  assignment  of  error  and  the  fact  that  the  statement  fol- 
lowing a  proposition  thereunder  was  unduly  prolix  and  not  unmixed  with 
argument,  held  not  so  gross  a  violation  of  the  rules  as  to  justify  the  court  in 
ignoring  a  meritorious  objection. 

Appeal  from  the  District  Court  of  De  Witt.  Tried  below  before  Hon. 
James  C.  Wilson. 

Davidson  &  Bailey,  for  appellants. 

Lackey  &  Lewright  and  Price,  Oreen  &  Oreen,  for  appellees. 

The  briefs  of  counsel  in  this  case  failed  to  reach  the  hands  of  the 
reporter. 

GTLL,  Associate  Justice. — Mrs.  M.  A.  C.  Moore  offered  the  will  of 
her  deceased  mother,  Mrs.  Lucy  Boothe,  for  probate  in  the  Probate 
Court  of  DeWitt  County.  The  proponent  was  joined  by  others  inter- 
ested as  devisees.  W.  A.  Boothe,  and  others  joining  with  him,  con- 
tested the  probate  of  the  will  on  two  grounds:  First,  because  the  testa- 
trix was  of  unsound  mind  at  the  date  of  its  execution ;  and,  second,  that 
the  will,  as  made,  was  the  result  of  undue  influence  exercised  upon  the 
testatrix  by  those  interested  in  its  execution. 

ITie  Probate  Court,  after  hearing  the  evidence,  admitted  the  will  to 
probate.  The  cause  was  appealed  to  the  District  Court,  where  the  ef- 
fort to  probate  the  codicil  was  abandoned.  A  jury  trial  was  had  in  the 
District  Court,  which  resulted  in  a  verdict  against  proponents,  and 
judgment  was  entered  accordingly.  From  that  judgment  proponents 
have  appealed. 

It  is  unnecessary  to  set  out  the  will,  as  its  terms  have  no  bearing  upon 
the  questions  which  control  the  disposition  of  this  appeal. 

The  form  of  the  assignments,  and  the  manner  of  their  presentation, 
are  objected  to  by  appellees,  and  as  to  several  of  the  assignments  the  ob- 
jections are  meritorious.  But,  as  the  assignment  we  have  decided  to 
consider  requires  a  reversal  of  the  judgment,  these  objections  will  not 
be  discussed. 

The  assignment  which  we  allow  complains  of  the  submission  of  the 
issue  of  undue  influence,  the  objection  being  that  the  issue  is  not  pre- 
sented by  the  evidence.  The  evidence  adduced  by  proponents  was  prima 
facie  sufficient  to  justify  the  probate  of  the  will.  The  evidence  adduced 
by  contestants  presented  the  issue  of  want  of  mental  capacity,  and  that 
issue  was  submitted  to  the  jury.  The  court  also  submitted  the  issue  of 
undue  influence,  and  the  jury  were  instructed,  in  effect,  that  if  they 
found  a  lack  of  sufficient  mental  capacity  in  the  testatrix,  or  that  the 
will,  as  made,  was  the  result  of  undue  influence,  they  should  exclude 
the  will  from  probate.  The  verdict  was  general.  It  is  not  necessary 
either  to  set  out  or  discuss  the  evidence.  There  is  nothing  in  the  record 
which  rises  to  the  dignity  of  evidence  tending  to  establish  undue  influ- 
ence, and  the  court  erred  in  submitting  the  issue.  The  verdict  being 
general,  this  error  requires  a  reversal  of  the  judgment. 
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Appellees  seek. to  sustain  the  judgment  on  the  ground  that  the  appli- 
cation for  probate  is  bad  on  general  demurrer.  The  point  was  not  made 
in  either  of  the  lower  courts,  but  appellees  insist  it  is  fundamental,  and 
can,  therefore,  be  made  at  any  point  in  the  progress  of  the  cause.  It  is 
well  settled  that,  where  a  judgment  is  rendered  in  response  to  pleadings 
bad  on  general  demurrer,  the  error  is  fundamental,  and  the  judgment 
will  be  reversed  for  that  reason  though  the  point  was  not  made  in  the 
lower  court  But  we  know  of  no  case  in  which  an  adverse  judgment 
has  been  sustained  on  such  a  ground  alone.  The  right  to  amend  can  not 
thus  be  cut  off. 

The  objection  to  the  application^  now  urged  for  the  first  time,  is,  that 
it  fails  to  aver  that  the  testatrix  was  of  sound  mind  at  the  date  of  the 
execution  of  the  will.  It  is  contended  that,  as  the  burden  is  on  the  pro- 
ponent, and  the  statute  requires  the  proof  of  mental  soundness  to  be 
explicitly  made,  the  elementary  rules  of  pleading  require  such  an  alle- 
gation. Article  1884  of  the  Revised  Statutes  prescribes  what  such  an 
application  shall  contain,  and  the  allegation  of  mental  soundness  is  not 
among  the  things  prescribed.  The  application  in  question  follows  the 
statute. 

Article  1904  prescribes  that  the  following  facts  shall  be  proved  in 
order  to  authorize  the  probate  of  a  will:  1.  That  the  testator,  at  the 
time  of  executing  of  the  will,  was  twenty-one  years  of  age,  or  married, 
was  of  sound  mind,  and  that  he  is  dead.  2.  That  the  court  has  juris- 
diction of  the  estate.  3.  That  citation  has  been  duly  served  and  re- 
turned. 4.  That  the  will  was  executed  under  the  formalities  and  cir- 
cumstances required  by  law.    5.    That  the  will  has  not  been  revoked. 

The  contention  that  the  statute  was  not  intended  to  suspend  the  gen- 
eral rule  of  pleading,  to  the  effect  that  what  is  necessary  to  be  proved 
must  also  be  pleaded,  is  not  without  force.  The  contention  is  sustained 
in  Martinez  v.  De  Martinez  (19  Texas  Civ.  App.,  661,  48  S.  W.  Rep., 
532),  and  we  are  not  disposed  to  hold  otherwise,  but  the  point  is  not 
necessarily  up  for  decision,  so  we  dismiss  it  with  the  suggestion  that 
an  amendment  of  the  application  will  eliminate  the  question. 

The  matters  complained  of,  growing  out  of  the  introduction  of  evi- 
dence, are  not  likely  to  arise  upon  another  trial,  so  we  do  not  discuss 
them. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded, 

on  motion  for  rehearing. 

Counsel  complain  of  the  reversal  upon  two  grounds:  First,  because 
the  court  should  have  sustained  the  objections  to  all  the  assignments 
and  refused  to  consider  any  of  them;  and  second,  because  the  error 
pointed  out  in  the  assignment  we  sustained  was  harmless,  for  the  reason 
that  the  application  for  the  probate  of  the  will  was  subject  to  general 
demurrer. 

We  did  not  point  out  in  the  main  opinion  the  objections  to  the  form 
of  the  assignments  or  the  manner  of  their  presentation.  In  deference 
to  the  earnestness  and  .insistence  of  counsel  for  appellees,  we  now  pass 
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on  his  objections  to  the  fourth  assignment,  on  which  we  reversed  the 
judgment  of  the  trial  court,  which  were,  that  it  was  not  properly  copied, 
and  was  followed  neither  by  a  proposition  nor  proper  statement.  All 
the  assignments  were  copied  in  the  brief  seriatim,  without  pretense  of 
formal  presentation  by  proposition,  statement  and  authority.  The 
fourth  assignment  was  unnecessarily  long,  and  contained  much  sur- 
plusage. When  counsel  undertook,  in  a  later  part  of  the  brief,  to  pre- 
sent it  in  due  form,  a  substantial  copy,  with  the  surplusage  eliminated, 
was  followed  by  two  appropriate  propositions,  the  second  of  which  (brief, 
page  24)  presented  the  exact  point  which  we  sustained.  The  statement 
following  is  unduly  prolix,  and  not  unmixed  with  argument,  but,  con- 
sidered as  a  whole,  was  not  so  gross  a  violation  of  the  rules  as  to  justify 
us  in  ignoring  a  meritorious  objection. 

Upon  the  second  point  urged  in  the  motion  for  rehearing  our  views 
remain  unchanged,  notwithstanding  the  authorities  cited  in  support  of  the 
contention.  In  Gilbert  v.  Allen  (57  Ind.,  524)  and  Davis  v.  McMillan 
(41  N.  E.  Rep.,  851),  also  an  Indiana  case,  it  is  squarely  held  that,  if  a 
plaintiff  lose  in  the  trial  court,  he  can  not  secure  a  reversal  on  appeal, 
whatever  the  errors  shown,  if  it  be  found  that  his  petition  was  subject 
to  a  general  demurrer,  and  this  though  the  point  was  made  for  the  first 
time  on  appeal.  To  the  same  eifect  is  a  dictum  in  Minter  v.  Durham, 
an  Oregon  case,  reported  in  11  S.  W.  Rep.,  231.  The  Alabama  case  is 
not  in  point.  The  other  two  cited  cases  are  not  accessible  to  us.  The 
case  of  McClane  v.  Belvin  (47  Texas,  502)  contains  expressions  appar- 
ently in  point,  but  a  close  reading  of  the  opinion  discloses  the  fact  that 
plaintiff,  in  aid  of  a  petition  totally  defective  because  he  had  no  cause 
of  action  upon  the  state  of  facts  set  up,  filed  an  amendment  seeking  to 
recover  on  a  prior  transaction  which  the  amendment  affirmatively  showed 
was  barred  by  limitation,  and  the  point  was  raised  in  time  by  the  de- 
fense. The  judgment  was  properly  affirmed,  notwithstanding  errors, 
not  because  the  cause  of  action  was  defectively  stated,  but  because  the 
facts  affirmatively  averred,  and  about  which  there  was  no  issue,  disclosed 
a  complete  defense. 

There  are  two  classes  of  petitions  against  which  a  general  demurrer 
will  prevail.  One  discloses  a  state  of  facts  which,  under  the  law,  con- 
stitute a  perfect  defense,  or  otherwise  preclude  a  recovery.  The  other 
merely  omits  some  necessary  allegation  which  the  pleader  has  inad- 
vertentlv  left  out.  In  the  first  class  all  errors  are  immaterial.  The 
court  will  render  judgment  upon  the  facts  admitted  or  averred.  In  the 
second  class,  if  the  demurrer  is  not  urged  in  the  court  below  and  the 
plaintiff  procures  a  judgment,  the  insufficiency  of  the  plea  may  be 
raised  at  any  point  in  the  progress  of  the  cause,  and,  on  appeal,  the  er- 
ror will  be  treated  as  fundamental.  But  in  such  a  case  the  Appellate 
Court  in  this  State  does  not  reverse  and  render  the  judgment,  but  re- 
verses the  judgment  and  remands  the  cause,  that  the  defect,  which  is 
not  only  apparent,  but  evidently  amendable,  may  be  supplied,  and  the 
case  retried  on  its  merits. 

This  case  falls  in  the  latter  class,  for  if,  indeed,  the  application  is 
fatally  defective  because  of  the  absence  of  the  allegation  that  the  testa- 
trix was  of  sound  mind,  it  was  manifestly  an  inadvertence  of  the 
pleader.     That  the  missing  fact  is  possibly  provable  is  not  only  not 


1905.]  Brown  v.  United  Moderns.  343 

negatived  by  the  plea,  but  proof  adduced  without  objection  would  have 
supported  the  probate  of  the  will  had  the  jury  so  found.  The  sufficiency 
of  the  application  was  not  questioned  in  the  court  below.  This  court 
has  heretofore  declared  the  law  to  be  as  we  have  stated  it.  (Hay den 
V.  Kirby,  31  Texas  Civ.  App.,  441,  72  S.  W.  Rep.,  198,  in  which  we 
followed  the  case  of  Moore  v.  Byers,  49  S.  W.  Rep.,  1104,  also  a  Texas 
case.)  But,  had  there  been  no  Texas  case  in  point,  we  would  nevertheless 
have  held  as  we  have  as  an  original  proposition.  We  have  no  doubt  of 
the  correctness  of  our  conclusion.  We  think  it  comports  with  the  lib- 
eral spirit  of  our  laws  controlling  the  right  to  amend. 
We  think  the  motion  should  be  overruled,  and  it  is  so  ordered. 

Overruled. 


Ellen  E.  Brown  v.  United  Moderns. 

Decided  May  6,  1905. 

1. — Pleading — ^Beplloatlon — Statute  Supplying  Denial. 

Under  article  1193,  Revised  Statutes,  providing  that  it  shall  not  be  nec- 
essary for  the  plaintiff  to  deny  any  special  matter  of  defense  pleaded  by  the 
defendant,  but  the  same  shall  be  regarded  as  denied  if  not  expressly  admitted, 
a  replication  by  plaintiff  to  matters  pleaded  by  defendant  which  does  not  ex- 
pressly admit  nor  expressly  deny  such  matters  does  not  avoid  the  effect  of  the 
statute  in  supplying  a  denial  thereto;  and  hence  it  was  error  for  the  court  to 
dismiss  plaintiff's  petition  upon  sustaining  defendant's  demurrer  to  such  repli- 
cation. 

%. — ^Benefit  Insnrance — Suicide — ^Insanity. 

Where  a  benefit  insurance  certificate  stipulated  that  it  should  be  null  and 
void  in  case  of  self-destruction  by  the  insured,  whether  sane  or  insane,  a  plea 
of  insanity  of  the  insured  at  the  time  of  his  self-destruction  will  not  avoid 
the  forfeiture. 

8. — Same — "B^nt  or  Insane"  Clause — ^Death  as  an  Accident. 

Where  the  policy  contains  a  clause  against  self-destruction,  "whether  sane 
or  insane,"  it  would  be  rendered  void  and  the  death  would  not  be  considered 
as  the  result  of  an  accident  if  the  insured  was  conscious  of  the  physical  nature 
of  his  act  at  the  time  he  inflicted  upon. himself  the  wounds  causing  his  death. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Mike  E.  Smith. 

James  C.  Scott,  for  appellant. — If  the  defense  of  suicide  should  be 
sustained  by  defendant  in  its  pleas,  and  if  such  act  was  committed  by 
the  assured  while  he  was  insane,  then  he  w^as  not  responsible  for  his  ac- 
tions, and  any  attempt  of  defendant  to  hold  him  responsible,  and  forfeit 
the  insurance  after  the  assured  was  dead,  is  against  public  policy,  and 
should  not  be  upheld  by  the  courts.  No  case  of  this  kind  has  been  pre- 
sented or  passed  upon  that  I  have  been  able  to  find.  This  will  be  one  of 
first  impression,  and  I  present  it  with  a  feeling  of  assurance  that  this 
court  will  not  permit  a  forfeiture  to  stand  in  this  case,  claimed  by  one 
party  after  the  death  of  the  other.  19  Am.  &  Eng.  Ency.  Law,  76 ;  15  id., 
933,  934 ;  23  id.,  456,  and  notes. 
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Two  cases  are  nearly  in  point:  Mutual  Life  Ins.  Co.  v.  Walden,  26 
S.  W.  Rep.,  1012;  Sovereign  Camp  W.  0.  W.  v.  Praley,  94  Texas,  200. 
Forfeitures  are  not  favored.  Insurance  Co.  v.  Fitze,  2  Texas  I-aw 
Jour.,  245  (Gammel) ;  2  Bacon  on  Ben.  Soc,  sec.  334. 

I  also  maintain  this  proposition,  that  a  man,  while  sane,  can  not  make 
a  contract  what  he  shall  do  or  not  do  in  case  of  his  insanity.  What  he 
may  do  while  insane  is  not  a  crime  subject  to  punishment,  and  "when 
bereft  of  reason,"  it  can  not  be  ascribed  to  his  own  hand.  Manhattan 
Life  Ins.  Co.  v.  Broughton,  109  U.  S.,  131,  132;  Insurance  Co.  v.  Davis, 
9  S.  W.  Rep.,  812. 

E.  W.  Smith  and  J.  J,  Eckford,  for  appellee. — Where  a  beneficiary 
certificate  in  a  mutual  benefit  society  is  issued  to  its  members,  subject 
to  its  by-laws,  which  provide  that  if  a  member  dies  by  self-destruction, 
whether  sane  or  insane,  the  beneficiary  certificate,  together  with  all 
claims  by  reason  of  membership,  shall  be  null  and  void,  the  death  of 
the  member  by  self-destruction,  whether  sane  or  insane,  exempts  the 
association  from  liability  upon  the  certificate,  regardless  of  the  degree 
of  insanity  of  the  assured.  Parish  v.  Mutual  Life  Ins.  Co.,  49  S.  W. 
Rep.,  153,  155;  Mutual  Reserve  Fund  L.  Assn.  v.  Payne,  32  S.  W.  Rep., 
1066 ;  Spruill  v.  N.  W.  Life  Ins.  Co.,  27  S.  E.  Rep.,  39 ;  Scarth  v.  Se- 
curity Mut.  L,  I.  Soc.,  39  N.  W.  Rep.,  658 ;  Tritschler  v.  Keystone  Mut 
B.  Assn.,  36  Atl.  Rep.,  734 ;  Sargent  v.  National  Life  Ins.  Co.,  41  Atl. 
Rep.,  351;  DeGorza  v.  Insurance  Co.,  65  N.  Y.,  235;  Van  Zandt  v. 
Ins.  Co.,  55  N.  Y.,  167,  14  Am.  Rep.,  214;  Seitzinger  v.  Modern  Wood- 
men of  Amer.,  68  N.  E.  Rep.,  478;  Billings  v.  Insurance  Co.,  24  Atl. 
Rep.,  657;  Haynie  v.  Knight  T.  M.  L.  Co.,  41  S.  W.  Rep.,  461;  Clark 
v.  Equity  Life  Ins.  Assn.,  118  Fed.  Rep.,  374. 

SPEER,  Associate  Justice. — ^The  appellant,  as  surviving  wife  of 
William  H.  Brown,  deceased,  filed  this  suit  against  appellee,  United 
Modems,  a  fraternal  insurance  order  doing  business  in  this  State,  to 
recover  upon  a  benefit  certificate  for  $1,000,  payable  to  her  upon  the 
death  of  said  William  H.  Brown.  The  appellee  answered  by  general 
demurrer,  general  denial,  and  specially,  that  it  issued  a  benefit  certifi- 
cate to  deceased  for  $1,000  upon  his  written  application  therefor, 
wherein  he  agreed  to  be  bound  by  the  constitution  and  by-laws  of  the 
order,  one  section  of  which  reads  as  follows:  "If  any  member  dies 
...  by  self-destruction,  w^hether  sane  or  insane,  ...  all  claims  by 
reason  of  membership  shall  be  null  and  void ;  but  the  board  of  managers, 
in  their  discretion,  if  they  consider  the  circumstances  surrounding  such 
death  warrant  it,  may,  without  prejudice,  pay  any  sum  in  such  case  not 
exceeding  the  full  amount."  It  further  specially  alleged  that  the  de- 
ceased came  to  his  death  through  his  own  act  by  cutting  his  neck,  from 
which  he  died,  wherebv  the  benefit  certificate  became  null  and  void. 

To  this  answer  appellant  demurred,  and  answered  specially  that  such 
by-law  is  against  public  policy  and  void;  that  the  appellee  is  estopped 
to  avoid  its  liability  because  such  by-law  does  not  prescribe  an  uncondi- 
tional forfeiture,  but  leaves  to  the  board  of  managers  of  appellee,  in 
their  discretion,  to  pay  any  sum  of  money  they  may  deem  wise,  not  to 
exceed  the  full  amount;  and  that,  at  the  time  of  his  death,  *Tie  did  not 
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comprehend  what  he  was  doing  or  wanted  to  do,  and  while  in  that  condi- 
tion, and  in  a  fit  of  insanity,  and  wholly  incapable  of  reasoning,  and  at 
a  time  his  mental  powers  and  reasoning  faculties  were  gone  and 
impaired,  to  such  a  degree  that  he  was  unable  to  understand  the  conse- 
quences of  his  actions  or'the  moral  character  thereof,  and  he  was  thereto 
impelled  by  an  insane  act,  by  an  irresistible  insane  impulse  which  he  did 
not  have  the  power  to  resist,  and  in  that  state  of  mind,  and  so  acting,  the 
said  deceased  cut  a  gash  in  his  neck  from  which  he  bled  to  death  on  that 
day,  July  9,  1903,  while  in  a  fit  of  insanity,  and  at  a  time  he  was  not 
responsible  for  his  actions;"  and  also  pleaded  for  a  return  to 
her  of  the  sum  of  $96.25.  paid  to  appellee  as  monthly  assess- 
ments out  of  funds  in  which  she  had  a  community  interest.  The  trial 
court  sustained  appellee's  special  exceptions  to  appellant's  replication, 
stating,  in  his  judgment,  that  "it  is  the  opinion  of  the  court  that  the 
defense  of  suicide,  whether  sane  or  insane,  as  raised  by  the  demurrers, 
is  a  complete  defense  to  plaintiff's  cause  of  action.  Plaintiff  declining 
to  amend,  this  cause  of  action  is  dismissed."  From  this  judgment 
Mrs.  Brown  has  perfected  her  appeal  to  this  court. 

We  think  the  court  erred  in  dismissing  appellant's  case  upon  sus- 
taining the  demurrers  referred  to.  ITie  original  petition,  which  was  in 
nowise  excepted  to,  presented  a  good  cause  of  action,  and  the  same  should 
have  been  heard  and  determined.  Appellee  seeks  to  avoid  this  conclu- 
sion upon  the  ground  that  appellant,  by  excepting  and  answering  spe- 
cially in  her  replication  to  its  answer  pleading  the  clause  of  exemption 
above  quoted,  expressly  admitted  the  truth  of  such  answer.  But  we  can 
not  concur  with  this  contention.  In  Bauman  v.  Chambers  (91  Texas, 
108),  cited  by  appellee,  Mr.  Chief  Justice  Gaines  says:  "But  the  rule 
of  the  common  law  is  that  a  material  allegation  in  a  pleading,  which  is 
not  traversed,  is  so  far  admitted  that  it  is  not  competent  for  the  other 
party  to  disprove  it.  (Bonzi  v.  Stewart,  4  M.  &  Gr.,  158.)  There  is 
nothing  in  our  statute  to  change  this  rule  except  in  one  particular,  to 
which  we  shall  hereafter  advert  when  we  come  to  answer  the  third 
question.  .  .  .  But  it  is  provided  by  article  1193,  Revised  Statutes,  that 
4t  shall  not  be  necessary  for  the  plaintiff  to  deny  any  special  matter  of 
defense  pleaded  by  the  defendants,  but  the  same  shall  be  regarded  as 
denied  unless  expressly  admitted.'  The  effect  of  this  statute  was  to  put 
in  issue  the  allegations  in  the  defendant's  answer  as  to  the  purposes 
for  which  the  deed  was  made,  and  therefore  the  burden  was  upon  de- 
fendant to  establish  that  allegation."  While  it  is  true,  in  the  present 
case,  the  appellant  did  reply  to  appellee's  defensive  pleading,  and  did 
not  expressly  deny  the  allegations  of  such  answer,  yet  we  think  it  is 
equally  true  that  she  did  not  expressly  admit  their  truth.  At  most,  it 
could  only  be  said  to  be  an  implied  admission,  and  this  we  have  seen 
from  the  very  language  of  the  statute  will  not  avoid  the  effect  of  the 
denial  which  the  law  supplies. 

But,  in  the  ruling  of  tlie  court  in  respect  to  the  demurrers,  we  think 
there  was  no  error.  In  the  leading  case  in  this  country  upon  the  sui- 
cide question — that  of  Mutual  Life  Insurance  Co.  v.  Terry  (15  Wall., 
580,  22  L.  Ed.,  236)— it  is  said:  "We  hold  the  rule  on  the  question  be- 
fore us  to  be  this:   If  the  assured,  being  in  the  possession  of  his  ordi- 
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nary  reasoning  faculties^  from  anger,  pride,  jealousy,  or  a  desire  to  es- 
cape from  the  ills  of  life,  intentionally  takes  his  own  life,  the  proviso 
attaches,  and  there  <jan  be  no  recovery.  If  the  death  is  caused  by  the 
voluntary  act  of  the  assured,  he  knowing  and  intending  that  his  death 
shall  be  the  result  of  the  act,  but  when  his  reasoning  faculties  are  so  far 
impaired  that  he  is  not  able  to  understand  the  moral  character,  or  gen- 
eral nature,  consequences  and  effects  of  the  act  he  is  about  to  commit, 
or  when  he  is  impelled  thereto  by  an  insane  impulse  which  he  has  not 
the  power  to  resist,  such  death  is  not  within  the  contemplation  of  the 
parties,  and  the  assurer  is  liable.^^  It  is  upon  the  reasoning  contained 
in  this  line  of  decisions  that  appellant  bases  her  contention  of  liability, 
notwithstanding  the  nullity  clause  pleaded.  But  it  must  be  remem- 
bered that  in  none  of  these  cases  does  the  ^^sane  or  insane'^  clause  ap- 
pear in  the  contract  of  insurance.  On  the  contrary,  it  has  been  often 
decided,  in  construing  contracts  containing  this  clause,  that  the  plea  of  in- 
sanity of  the  deceased,  at  the  time  of  his  self-destruction,  would  not  avoid 
a  forfeiture.  (Bigelow  v.  Berkshire  Life  Ins.  Co.,  93  U.  S.,  284,  23 
L.  Ed.,  918;  Parish  v.  Mutual  Life  Ins.  Co.,  19  Texas  Civ.  App.,  457, 
49  S.  W.  Rep.,  153 ;  Colligan  v.  United  Modems,  77  S.  W.  Rep.,  1032 ; 
Mutual  Reserve  Fund  L.  Assn.  v.  Payne,  32  S.  W.  Rep.,  1066;.Scarth  v. 
Security  Mutual  Life  Ins.  Soc.,  39  N.  \V.  Rep.,  658 ;  Tritschler  v.  Key- 
stone Mutual  Benefit  Assn.,  36  Atl.  Rep.,  734 ;  Sargent  v.  National  Life 
Ins.  Co.,  41  Atl.  Rep.,  351 ;  Seitzinger  v.  Modem  Woodmen  of  America, 
68  N.  E.  Rep.,  478;  Haynie  v.  Knights  T.  &  M.  L.  I.  Co.,  41  S.  W. 
Rep.,  461.) 

Under  the  pleadings,  as  presented  in  this  case,  it  is  unnecessary  for 
us  to  discuss  the  various  phases  of  insanity,  or  to  speculate  as  to  whether 
a  possible  state  of  circumstances  might  not  arise  in  which  the  insanity 
might  be  of  such  a  degree,  or  to  such  an  extent,  as  that  the  death  would 
be  considered  as  the  result  of  an  accident,  rather  than  as  an  act  of  self- 
destruction  at  all.  It  will  be  time  enough  to  decide  that  question  when 
such  a  case  is  presented  to  us.  It  is  sufficient  for  the  purposes  of  the 
present  appeal  to  say  that  the  policy  would  be  void  if  the  insured  was 
conscious  of  the  physical  nature  of  his  act  at  the  time  he  inflicted  upon 
himself  the  wounds  causing  his  death. 

For  the  error  of  the  court  in  dismissing  appellant's  case  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


J.  E.  WooTAN  V.  James  Partbidoe. 

Decided  May  6,  1905. 

l.^Trial — Court  Admonishing  Jury  to  Agrree. 

Where  the  judge,  after  the  jury  had  reported  that  they  could  not  agree, 
announced  to  them  that  it  was  expensive  to  litigants  and  the  courts  for  juries 
to  fail  to  agree,  and  ordered  them  to  retire,  admonishing  them  to  agree  upon 
some  sort  of  a  verdict,  this  was  prejudicial  error,  the  jury  having  thereupon 
returned  a  verdict  not  authorized  by  the  pleadings. 
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2. — ^Verdict  not  Authorised  by  Pleading. 

Where  the  action  was  on  a  note,  and  the  defense  was  that  it  was  given 
for  a  jack  sold  upon  false  representations,  a  verdict  that  plaintiff  receive 
back  the  jack  and  cancel  the  note  was  unauthorized  by  the  pleadings. 

Appeal  from  the  County  Court  of  Haskell.  Tried  below  before  Hod. 
D.  H.  Hamilton. 

H.  G.  McConnell,  for  appellant. 

Thomason  &  Thomason  and  J.  H.  Milam,  for  appellee. 

CONNER,  Chief  Justice. — This  action  was  originally  instituted  by 
appellant  in  a  Justice's  Court  of  Haskell  County,  against  the  appellee, 
to  recover  the  principal,  interest  and  attorney's  fees  upon  a  note  for 
$100,  dated  April  30,  1903,  and  due  September  1,  1903.  The  trial  in 
the  Justice  Court  resulted  in  a  judgment  for  appellant,  whereupon  ap« 
pellee  appealed  to  the  County  Court.  Appellee  defended  in  the  County 
Court  on  the  ground  that  the  note  sued  upon  had  been  given  for  the 
purchase  money  of  a  jack,  which  proved  to  be  other  than  as  represented 
by  appellant. 

The  County  Court  instructed  the  jury  to  find  for  appellant  unless 
they  diould  find  from  the  evidence  that  appellant  had  made  the  mate- 
rial representations  alleged,  and  that  the  same  were  false,  in  which 
event  they  should  find  for  appellee.  The  jury  returned  the  following 
verdict:  ''We,  the  jury,  agree  to  give  plaintiff  his  jack  back;  also  can- 
cel the  note  given  by  defendant  to  plaintiff  for  said  jack,  and  each  party 
to  pay  his  half  of  costs  of  suit.  This  we  agree  upon  as  our  verdict. 
J.  F.  Albin,  Foreman,*'  and  judgment  in  accordance  therewith  was  ren- 
dered. 

It  appears,  from  proper  bill  of  exception,  that,  after  the  jury  had 
deliberated  upon  their  verdict  some  four  hours,  "they  returned  into 
open  court,  and,  through  their  foreman,  announced  that  they  were  un- 
able to  agree  upon  a  verdict,  and  that  they  did  not  believe  they  could 
reach  an  agreement;  and  the  jury,  in  its  deliberations,  stood  three  in 
favor  of  a  verdict  for  the  plaintiff  and  three  in  favor  of  a  verdict  for 
the  defendant;  whereupon  the  court  announced  to  the  jury  that  it  was 
expensive  to  litigants  and  the  courts  for  juries  to  fail  to  agree  upon  a 
verdict,  and  ord^ed  the  jury  to  again  retire  and  consider  of  their  ver- 
dict, and  admonished  them  to  agree  upon  some  sort  of  a  verdict  and  re- 
turn it  into  court." 

Appellant  assigns  as  error  the  quoted  instruction  of  the  court,  and 
also  insists,  under  appropriate  assignments,  that  the  verdict  was  unau- 
thorized by  the  pleadings,  and  that  the  verdict  and  judgment  are  in- 
sufficient in  that  no  description  of  the  animal  therein  mentioned  is 
given,  and  that  the  judgment  fails  to  award  any  process  for  its  recov- 
ery ;  and  we  think  the  objections  must  be  sustained. 

Proper  care  on  the  part  of  trial  courts  to  secure  verdicts,  rather  than 
mistrials,  is  commendable,  but  we  think  the  court's  instruction  in  the 
present  instance  went  too  far,  and  the  verdict  evidences  the  fact  that  it 
was  probably  prejudicial.     There  was  no  pleading  which  authorized 
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such  a  solution  of  the  controversy;  the  verdict  wbs  evidently  a  compro- 
mise, not  in  accord  with  the  general  charge  of  the  court,  and  we  have 
no  means  of  knowing  to  what  extent  the  jury  may  have  been  influenced 
by  the  charge. 

We  conclude  that  the  judgment  must  be  reversed  and  the  cause  re- 
manded because  of  the  errors  indicated. 

Reversed  and  remanded.. 


J.  L.  Baldwin  v.  Ellis  Richardson. 

Decided  May  6,  1905. 
1. — ^Venne— Trespati — ^Injury  to  Cattle. 


Where  plaintiff  was  induced  to  place  his  cattle  in  defendant's  pasture  by 
the  latter's  false  representations  that  his  cattle  therein  were  free  from  disease, 
and  plaintiff's  cattle  contracted  splenetic  fever  from  those  of  defendant,  an 
action  for  the  damages  so  caused  was  one  founded  on  a  trespass,  if  not  also 
on  a  violation  of  the  penal  statutes  (White's  Penal  Code,  article  824c )^  and 
the  action  was  therefore  properly  brought  in  the  county  where  the  injury  oc- 
curred, although  the  defendant  resided  elsewhere.  (Rev.  Stats.,  art.  1194, 
sub.  div.  9.) 

2. — Same— Plea  of  Privilege — Jurisdiction. 

Where  plaintiff's  petition  states  facts  such  as,  if  true,  give  the  court  juris- 
diction, and  defendant's  answer  does  not  allege  that  the  allegations  were  fraud- 
ulently made  for  the  purpose  of  conferring  jurisdiction,  the  averments  of  the 
petition  must  be  taken  as  true  in  determining  the  jurisdiction  and  the  merits 
of  defendant's  plea   of   privilege  to  be  sued  in  the   county   of  his   residence. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  Hon. 
J.  B.  Thomas. 

H.  G.  McConnell  and  C.  C.  Ferrell,  for  appellant 

C,  II,  Steele  and  Webb  &  Hill,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  for  dam- 
ages against  the  appellee  in  the  County  Court  of  Jones  County.  Ap- 
pellee, among  other  things,  filed  his  plea  of  privilege  to  be  sued  in 
Shackelford  County,  Texas,  the  place  of  his  residence.  This  plea  was 
sustained,  and  a  judgment  of  dismissal  entered,  from  which  this  ap- 
peal has  been  prosecuted. 

In  appellant's  amended  petition,  on  file  at  the  time  of  the  ruling 
complained  of,  and  which,  under  the  rules,  superseded  the  original  pe- 
tition, it  was  alleged,  in  substance,  that  in  July,  1902,  the  plaintiff  made 
an  agreement  with  the  defendant  by  which  he  was  authorized  to  place 
certain  cattle  then  owned  and  held  by  the  plaintiff  in  a  pasture  situated 
in  Jones  County,  Texas,  then  controlled  and  held  by  the  defendant ;  that 
said  cattle  were  free  from  disease  of  every  character;  that  defendant 
represented  that  said  pasture  was  free  from  ticks  and  contagion,  and  free 
from  disease  of  any  kind;  that  plaintiff,  relying  upon  the  representa- 
tions so  made,  placed  in  said  pasture  one  hundred  and  forty-eight  head 
of  cattle;  that  thereafter  the  defendant,  Ellis  Richardson,  "did  then  and 
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there  have  in  his  possession  cattle  affected  with  contagion  and  infectious 
diseases,  known  as  Texas,  or  splenetic  fever,  and  did  then  and  there, 
knowingly,  cause  said  diseased  animals  to  be  placed  in  the  aforesaid 
13-section  pasture,  and  contact  with  the  plaintiff's  cattle  therein  situ- 
ated, without  the  consent  or  knowledge  of  plaintiff,  and  did  thereby  in- 
jure the  aforesaid  cattle  of  the  plaintiff  by  communicating  to  them  the 
diseases  aforesaid,  and  the  defendant  did  also  then  and  there  move  and 
turn,  and  caused  to  be  moved,  their  cattle  into  said  pasture  which  had 
been  exposed  to  the  contagion  and  infection  of  Texas  or  splenetic  fever 
in  said  pasture,  knowingly,  and  placed  the  same  in  contact  with  plain- 
tiff's aforesaid  cattle,  thereby  also  communicating  the  aforesaid  disease 
to  plaintiff's  cattle/^  Whereby  it  was  alleged  that  the  cattle  were  injured 
and  died,  as  specified  in  the  petition. 

To  the  general  rule  that  no  person  who  is  an  inhabitant  of  this  State 
shall  be  sued  out  of  the  county  in  which  he  has  his  domicile,  there  are 
numerous  exceptions,  one  of  which  is:  **Where  the  foundation  of  the 
suit  is  some  crime,  or  offense,  or  trespass  for  which  a  civil  action  in 
damages  may  lie,  in  which  case  the  suit  may  be  brought  in  the  county 
where  such  crime,  or  offense,  or  trespass  was  committed,  or  in  the  county 
where  the  defendant  has  his  domicile."  We  think  the  terms  of  appel- 
lant's amended  petition  that  we  have  quoted  show  an  action  of  "tres- 
pass," within  the  meaning  of  that  term  as  used  in  our  decisions  on  the 
subject,  if,  indeed,  they  do  not  present  a  violation  of  our  statutory  law. 
Article  824c  of  White's  Annotated  Texas  Penal  Code  provides  that: 
"Any  person  who  shall  have  in  his  possession  any  domestic  animal  af- 
fected with  any  contagious  or  infectious  disease,  knowing  such  animal 
to  be  affected,  who  shall  permit  such  animal  to  run  at  large,  or  who  shall 
keep  siich  animal  where  other  domestic  animals,  not  affected  by  or  pre- 
viously exposed  to  such  disease,  may  be  exposed  to  its  contagion  or  in- 
fection, .  .  .  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  con- 
viction thereof,  shall  be  fined  in  any  sum  not  less  than  $100  nor  more 
than  $500  for  each  of  such  exposed  or  diseased  domestic  animals  which 
he  shall  permit  to  run  at  large  ...  in  violation  of  the  provisions  of 
the  article."  The  petition  hence  brought  appellant's  case  within  the  ex- 
ception we  have  quoted  to  the  general  venue  statute.  (See  Rev.  Stats., 
art.  1194,  exception  9;  Hill  v.  Kimball,  76  Texas,  210;  Howe  Grain  & 
Mercantile  Co.  v.  Gait,  32  Texas  Civ.  App.,  198,  73  S.  W.  Bep.,  828; 
Campbell  v.  Trimble,  75  Texas,  270.)  Appellee  did  not  allege,  in  an- 
swer to  the  averments  of  the  amended  petition,  that  the  allegations  were 
made  fraudulently  for  the  purpose  of  conferring  jurisdiction  over  his 
person  on  the  County  Court  of  Jones  County.  For  the  purposes,  there- 
fore, of  determining  the  jurisdiction  and  the  merits  of  appellee's  plea 
of  privilege,  the  petition  must  be  accepted  as  true.  (See  Texas  &  Pac. 
Ry.  Co.  V.  Stell,  61  S.  W.  Rep.,  980;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Williams,  12  Texas  Ct.  Rep.,  570.) 

We  conclude  that,  for  the  error  of  the  court  in  its  ruling  upon  ap- 
pellee's plea  of  privilege,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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L.  B.  Watkins  v.  a.  C.  Collins  bt  al. 

Decided  May  6,  1905. 

Trespais  to  Try  Title-rAltematiye  Belief — ^Xifljoinder. 

A  petition  in  an  action  to  recover  land  is  not  subject  to  demurrer  on  the 
ground  of  a  misjoinder  of  causes  of  action  because  the  plaintiff  asks,  in  the 
event  a  recovery  of  the  land  is  denied  him,  that  he  have  judgment  for  the  pui^ 
chase  money  he  has  paid  and  for  the  value  of  improvements  placed  by  him 
on  the  land. 

Appeal  from  the  District  Court  of  Moore.  Tried  below  before  Hon. 
Ira  Webster. 

Reeder  &  Cooper,  for  appellant. — An  action  for  land,  and,  in  the  al- 
ternative, for  the  purchase  price  paid  therefor,  and  the  value  of  im- 
provements placed  thereon  in  good  faith,  is  not  a  misjoinder  of  causes 
of  action.  Schneider  v.  Sellers,  61  S.  W.  Rep.,  641;  Jones  v.  Ford,  60 
S.  W.  Bep.,  1»8. 

Veale,  Crudgington  cfe  Bailey,  for  appellees. 

STEPHENS,  Associate  Justice. — The  court  erred  in  sustaining 
the  exceptions  of  the  appellees  to  appellant's  petition,  and  in  dismissing 
the  suit  for  misjoinder  of  causes  of  action. 

The  petition,  after  stating  the  facts  relied  on  to  recover  three  sec- 
tions of  school  land  purchased  by  appellant  of  appellee  Collins,  prayed 
judgment  for  the  title  and  possession  of  the  lands,  but,  if  not  entitled 
to  tills  relief,  then  to  recover  the  purchase  money  paid  for  the  lands, 
together  with  the  value  of  improvements  previously  made  thereon  while 
he  held  possession  under  lease  contract  with  Collins.  The  other  appel- 
lees, according  to  the  allegations  of  the  petition,  acquired  whatever 
rights  they  might  assert  to  the  lands  through  Collins,  and  with  notice 
of  the  rights  of  appellant,  who  was  in  possession  when  Collins  conveyed 
to  them. 

We  know  of  no  authority  or  reason  for  holding  a  petition  so  con- 
structed to  be  subject  to  demurrer  for  misjoinder  of  causes  of  action. 
On  the  contrary,  the  practice  of  stating  the  facts  out  of  which  the  con- 
troversy arises,  and  praying  in  the  alternative  for  relief,  thus  settling 
the  whole  controversy  in  one  suit,  is  one  of  long  standing  in  this  State, 
as  well  as  highly  commendable. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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Feed  W.  Wolf  Company  v.  D.  C.  Galbraith. 

Decided  May  6,  1905. 

1. — ^Damagei — ^Breach  of  Contract — ^Preyented  Proflti. 

Where  defendant  was  sued  for  failure  to  deliver  an  ice  machine  by  March 
23,  1898,  as  contracted,  and  plaintiff  claimed  as  damans  the  loss  of  profits 
on  sale  of  ice  under  a  contract  to  supply  a  third  person  with  ice  during  that 
season,  but  there  was  no  evidence  as  to  the  time  required  after  the  stipulated 
date  for  the  delivery  of  the  machine  to  install  and  test  it,  as  provided  for  in 
the  contract,  there  was  no  basis  for  correctly  determining  the  amount  of  the 
damages  so  sustained. 

S. — ^Prlnoipal  and  Agent — ^Denial  of  Authority — ^Pleading. 

Where  defendant's  answer  denied  the  authority  of  an  agent  to  make  certain 
material  changes  in  the  printed  proposab  made  to  plaintiff  and  accepted  and 
declared  on  by  him  as  the  contract,  and  plaintiff  made  no  replication  to  this 
defense,  it  was  error,  it  seems,  to  allow  plaintiff  to  prove  that  defendant  had 
knowingly  permitted  the  agent  to  hold  himself  out  as  defendant's  manager,  with 
authority  to  execute  such  contracts. 

8. — Same — ^Estoppel. 

To  make  one  liable  for  the  unauthorized  acts  of  another,  the  principal  must 
not  only  permit  the  alleged  agent  to  hold  himself  out  as  such,  but  the  person 
dealing  with  him  as  agent  must  be  deceived  to  his  prejudice  by  the  false  rep« 
resentation;  and  this  fact  of  estoppel  should  be  pleiuied. 

4. — Same— EYldence — Diioreditlng  Agent. 

Where  there  was  a  material  conflict  between  plaintiff  and  the  agent,  letters 
written  by  the  agent  to  plaintiff  more  than  .a  year  after  the  transaction  in 
question  were  admissible  for  the  purpose  of  discrediting  the  agent  aa  a  witness, 
and  should  have  been  limited  to  that  purpose. 

5. — ^Damages — ^Preyented  Proflts. 

For  failure  of  the  seller  to  deliver  an  ice  machine  the  buyer  is  entitled  to 
recover  only  the  net  profits  he  would  have  made  with  the  machine,  and  in 
arriving  at  such  profits  the  interest  on  the  investment,  or  at  least  the  year's 
interest  on  a  deferred  payment  which  plaintiff  would  have  had  to  pay,  together 
with  all  necessary  expenses,  including  insurance  provided  for  in  the  contract, 
should  be  taken  into  account. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Orrich  &  Terrell  and  W.  P.  Otihhs,  for  appellant. 

TT.  E.  McConnell,  Crudgington  &  Penix  and  Theodore  Mack,  for  ap- 
pellee. 

STEPHENS,  Associate  Justice. — This  is  the  second  appeal  in 
this  case,  the  judgment  having  been  reversed  on  the  former  appeal  be- 
cause  the  court  refused  to  submit  a  material  issue  of  fact  to  the  jury, 
as  will  be  seen  from  the  opinion  of  Justice  Speer,  reported  in  80  S.  W. 
Beportef,  page  648,  where  the  case  is  stated  and  the  main  issues  are  dis- 
cussed. 

The  judgment  must  now  be  reversed  because  the  evidence  did  not 
warrant  the  verdict,  which  was  in  the  sum  of  $1,617,  to  cover  profits 
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lost  on  the  sale  of  ice,  which  appellee  failed  to  make  and  deliver  to  T. 
J.  Green  for  want  of  the  ice  machine  which  appellant  had  refused  to 
deliver  to  appellee.  The  evidence  tended  to  prove  that  appellee  had  a 
contract  witii  Green,  of  which  appellant  had  notice,  to  sell  at  a  profit 
all  the  ice  Green  could  use  in  his  business  at  Mineral  Wells,  Texas,  dur- 
ing the  season  of  1898,  and  also  that  Green  would  have  used  about  three 
hundred  tons  during  that  year;  but  the  proof  utterly  failed  to  show, 
approximately  even,  when  the  ice  machine  would  have  been  installed 
had  appellant  delivered  it  according  to  the  alleged  contract.  By  the 
terms  of  this  contract  the  machinery  was  not  to  be  delivered  before  the 
23d  of  March,  1898,  and  it  it  evident  that  some  time  must  have  elapsed 
after  that  date  before  it  could  have  been  put  up  and  tested,  as  contem- 
plated in  the  contract.  Without  some  evidence  as  to  the  probable  length 
of  time  required  for  this  purpose,  the  jury  had  no  means  of  ascertain- 
ing the  probable  amount  of  ice  Green  would  have  taken  from  appellee 
during  that  season.  They  were  thus  left  entirely  to  conjecture  as  to  a 
matter  capable  of  proof,  but  as  to  which  none  was  offered.  This  state 
of  the  evidence  was  called  to  the  court's  attention  in  the  motion  for  new 
trial,  and  is  repeatedly  and  conspicuously  urged  in  the  brief  of  appel- 
lant, but  appellee  has  not  seen  fit  to  take  any  notice  of  it  in  his  brief. 
As  the  case  has  been  submitted  to  us  we  would  be  warranted,  therefore, 
without  examining  the  statement  of  facts,  in  treating  this  contention  as 
conceded,  but  a  careful  reading  of  the  record  shows  it  to  be  well  founded. 
Indeed,  the  petition  itself  fails  to  allege  this  important  fact. 

In  view  of  another  trial,  w^  call  attention  to  another  omission  in  ap- 
pellee's pleadings.  Appellant,  in  its  answer,  denied  the  authority  of 
Maddox  to  make  the  material  changes  that  were  made  in  the  written  or 
printed  proposal  made  to  appellee,  and  accepted  and  declared  on  by  him 
as  a  contract.  To  this  defense  appellee  filed  no  replication,  and  yet 
sought,  on  the  trial,  to  prove  that  appellant  had  knowingly  permitted 
Maddox  to  hold  himself  out  as  its  manager  in  Texas,  with  authority  to 
execute  such  contracts,  which  issue  was  also  submitted  to  the  jury  in 
the  charge.  No  complaint,  however,  has  been  made  in  appellant's  brief 
of  the  failure  of  appellee  to  file  a  plea  in  avoidance  of  this  defense,  or 
of  a  similar  defect  in  the  charge.  To  make  one  liable  for  the  unauthor- 
ized acts  of  another,  the  principal  must  not  only  permit  the  alleged 
agent  to  hold  himself  out  as  such,  but  the  person  dealing  with  him  as 
agent  must  be  deceived  to  his  prejudice  by  the  false  representation,  and 
this  fact  of  estoppel  should  be  both  pleaded  and  proved.  (Rail  v.  City 
National  Bank,  3  Texas  Civ.  App.,  557,  22  S.  W.  Rep.,  865;  St.  Louis 
S.  W.  Ry.  Co.  V.  McKnight,  decided  by  this  court  on  April  15,  1905.) 

Tlie  error  in  the  fifth  paragraph  of  the  charge  was  evidently  due  to 
clerical  misprision,  and  therefore  need  not  be  discussed. 

The  letters  from  Maddox  to  appellee,  written  a  year  or  more  after  the 
transaction  in  question,  were  admissible  for  the  purpose  of  discrediting 
Maddox  as  a  witness,  between  whom  and  appellee  there  was  a  material 
conflict;  but  the  testimony  should  have  been  so  limited. 

Other  questions  raised  in  appellant's  brief  were  sufficiently  discussed 
on  the  former  appeal ;  but  on  the  right  of  appellee  to  recover  prevented 
profits  may  be  cited  the  additional  case  of  Sun  Manufacturing  Co.  v. 
Egbert  &  (3uthrie  (12  Texas  Ct.  Rep.,  17),  since  decided  by  this  court, 
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in  which  writ  has  been  refused.  On  this  issue,  too,  it  may  not  be  amiss 
to  add  that  appellee  would  in  no  event  be  entitled  to  recover,  as  pre- 
vented or  lost  profits,  more  than  the  net  profits.  That  is  to  say,  he  would 
not  be  entitled  to  recover  more  than  he  would  have  made,  clear  of  all 
expense,  had  the  machine  been  delivered.  The  purchase  price  of  the  ice 
plant  contracted  for  was  $4,223,  payable  as  follows:  $323.86  on  ship- 
ment of  the  machine,  $500  when  the  machine  should  be  erected  and  pro- 
duce five  tons  of  merchantable  ice  daily,  and  $3,400  in  twelve  months 
from  the  shipment  of  the  machine,  with  seven  percent  interest  to  be 
paid  semi-annually.  In  arriving  at  the  net  profits  which  appellee  was 
prevented  from  making  by  the  failure  of  appellant  to  deliver  the  ma- 
chine, the  interest  on  the  investment,  or,  at  least,  the  year's  interest  on 
the  deferred  payment,  which  he  would  have  had  to  pay  had  the  machine 
been  delivered,  together  with  all  necessary  expenses  (including  the  cost 
of  insurance  provided  for  in  the  contract)  which  he  would  have  incurred 
and  did  not  incur,  should  be  taken  into  account.  It  seems  from  the  evi- 
dence that  considerable  expense  was  incurred  in  preparing  a  place  for 
the  machine,  which  he  might  have  recovered  in  addition  to  prevented 
profits,  but  the  petition  failed  to  make  this  claim. 

For  the  error  first  noticed  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


S.  A.  Bayless  et  ux.  v.  Standard  Savings  &  Loan  Association. 

Decided  May  6,  1905. 

1. — ^Eomeitead — Lien  for  Purchase  Honey  and  Improvementi — ^Deed  of  Trust. 

A  mortgage,  trust  deed  or  other  lien  on  the  homestead  may  be  created  to 
secure  the  purchase  money  therefor,  and  for  improvements  made  thereon,  and 
the  contract  or  lien  for  improvements,  in  whatever  form  it  may  appear,  is 
sufficient  if  it  excludes  th^  idea  of  a  mere  loan,  and  is  executed  with  the 
formalities  required  by  the  Constitution,  with  the  real  purpose  and  effect  of 
thereby  securing  the  necessary  labor  and  material  for  the  improvements. 
Const,  art.  16,  sec.  50. 

t. — Same — ^Money  Advanced  by  Loan  Company. 

B.  contracted  to  purchase  from  M.,  for  $300,  a  lot  upon  which  he  desired 
to  erect  a  house  for  his  homestead,  and  to  secure  the  money  for  both  purposes 
he  n^otiated  a  loan  of  $1,500  from  a  loan  company;  it  being  agreed  by  all 
that  B.  should  execute  a  mechanic's  lien  note  for  $1,500  to  M.  Such  note  was 
executed  by  B.  and  his  wife  with  the  formalities  requisite  for  conveyance  of  a 
homestead,  it  reciting  that  it  was  given  for  the  erection  of  a  house  on  the  lot. 
M.  contracted  to  furnish  material  and  construct  the  building,  but  did  not  do 
so,  as  it  was  not  intended  that  he  should,  but  that  B.  should  build  it,  which 
he  did.  M.  executed  a  deed,  but  deposited  it  in  escrow,  and  assigned  the  note 
to  the  loan  company.  After  B.  had  done  some  work  on  the  house  he  and  his 
wife  executed  in  due  form  a  note  to  the  company  in  renewal  of  the  note  given 
to  M.,  and  secured  it  by  deed  of  trust  in  the  usual  form.  B.  then  received  the 
money  and  the  deed,  paying  M.  for  the  lot.  Held,  that  the  trust  deed  was  a 
valid  lien,  and  a  sale  thereunder  passed  the  title  as  against  the  homestead 
claim. 

Appeal  from  the  District  Court  of  Jack.    Tried  below  before  Hon. 
J.  W,  Patterson. 

VoL  XXXIX.  Civil— 23. 
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Tho8.  D.  Sparer,  for  appellants. 
Nicholson  &  Fitzgerald,  for  appellees. 

CONNER,  Chief  Justice. — Appellants,  S.  A.  Bayless  and  wife, 
appeal  from  an  adverse  judgment  in  a  suit  instituted  l)y  them  to  re- 
cover possession  of  a  certain  lot  described  in  their  petition,  situated  in 
Jacksboro,  Texas,  and  to  cancel  the  trustees'  sale  by  virtue  of  which 
the  appellee  association  claimed  the  same.  It  is  alleged  that,  at  the  time 
of  the  execution  of  the  note,  mechanic's  lien  and  trust  deed,  under  which 
appellee  claims,  the  said  lot  was  the  homestead  of  appellants,  and  it  is 
upon  this  ground  that  the  recovery  and  cancellation  stated  is  sought. 
The  trial  was  had  before  the  court  without  a  jury,  and  the  assignments 
raise  substantially  but  one  question :  Does  the  evidence  support  the  judg- 
ment rendered? 

So  far  as  necessary  to  be  stated,  we  find  the  acts  to  be  substantially 
as  follows:  Appellants,  being  without  a  homestead,  and  desirous  of  se- 
curing one,  and  being  without  the  means  to  purchase  a  lot  and  secure 
the  material  with  which  to  erect  a  dwelling  thereon,  contracted  with  one 
B.  R.  McConnell,  then  the  owner  of  the  lot  involved  in  this  controversy, 
to  purchase  the  same,  and  applied  to  one  Taylor,  local  agent  of  the  ap- 
pellee company,  for  a  loan  for  the  purpose  of  attaining  the  object  stated. 
Taylor  declined  to  make  the  loan  desired  until  after  appellants  had  se- 
cured a  deed  for  the  lot,  and  McConnell,  it  seems,  declined  to  execute 
deed  until  the  purchase  price,  to  wit,  $300,  was  paid.  At  Taylor's  sug- 
gestion, therefore,  on  July  14,  1899,  appellants  executed  and  delivered 
to  said  McConnell  what  is  termed  in  the  evidence  a  mechanic's  lien  note, 
for  the  sum  of  $1,500,  payable  to  B.  R.  McConnell  or  order  on  or  be- 
fore August  30,  1899.  The  note  is  thus  further  described  in  the  evi- 
dence :  "It  is  given  in  payment  for  the  erection  of  a  house  on  a  certain 
lot  (describing  the  lot  in  controversy),  and  that  to  secure  the  prompt 
payment  an  express  contractor's,  mechanic's,  materialmen's  and  labor- 
ers' lien  is  granted  on  the  above  described  property."  McConnell  exe- 
cuted contract  to  furnish  the  material  and  construct  a  building  on  said 
lot.  The  mechanic's  lien  note  was  executed  by  S.  A.  Bayless,  the  hus- 
band, and  by  his  wife,  R.  S.  Bayless,  with  all  of  the  formalities  re- 
quired by  the  Constitution  and  laws  for  the  conveyance  of  a  homestead. 
Between  the  date  of  this  note,  July  14,  1899,  and  August  1,  1899,  ap- 
pellant S.  A.  Bayless  began  the  erection  of  the  contemplated  dwelling 
with  some  building  material  he  already  had,  and  had  the  frame  partly 
completed,  but  it  seems  that  there  were  some  objections  urged  to  the 
loan,  to  avoid  which,  or  for  some  other  reason,  appellants  likewise  in 
due  form,  on  said  August  1,  1899,  executed  a  renewal  note  for  the  sum 
of  $1,500,  payable  to  the  appellee  company  on  or  before  twelve  months 
after  its  date,  and  reciting  that  it  was  given  in  renewal  and  extension 
of  the  mechanic's  lien  note  for  $1,500,  dated  July  14,  1899.  To  secure 
the  note  of  August  1,  1899,  appellants  executed  a  trust  deed  in  the  usual 
form. 

Appellants  do  not  question  the  form  or  urge  any  defect  in  the  execu- 
tion of  any  of  the  instruments  mentioned,  the  sole  contention  being 
that,  at  the  time  they  were  executed,  the  lot  in  controversy  constituted 
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their  homestead.  It  further  appears  that  McConnell  aesigncd  to  the  ap- 
pellee company  the  mechanic's  lien  note^  and  made  deed  to  the  lot  in 
controversy  to  appellants,  but  deposited  said  deed  in  escrow  until  such 
time  as  appellants  could  secure  the  money  from  the  appellee  company 
and  pay  for  the  lot.  In  due  course  of  time  the  appellee  company  for- 
warded check  payable  to  appellant  S.  A.  Bayless  for  the  amount  of  the 
loan,  out  of  which  he  paid  to  McConnell  the  price  of  the  lot  as  agreed 
upon;  McConnell  thereupon  delivered  deed  theretofore  held  in  escrow, 
as  stated,  and  appellants  used  the  remainder  of  the  money  in  the  pur- 
chase of  the  material  with  which  the  house  upon  the  premises  in  con- 
troversy was  erected.  Subsequently,  and  before  the  institution  of  this 
suit,  the  lot  in  controversy  was  sold  to  the  appellee  company  in  accord 
with  the  terms  of  the  trust  deed  mentioned,  and  it  is  upon  this  title  ap- 
pellee relied  below. 

McConnell,  at  the  time  of  executing  his  contract  to  erect  the  house 
mentioned,  had  no  purpose  of  doing  so  in  person,  or  of  himself  furnish- 
ing the  money  with  which  it  could  be  done.  He  thus  states  it  in  his 
testimony:  "As  I  understood  it,  the  contract  was  executed  to  enable 
Mr.  Bayless  to  buy  a  lot  and  build  a  house.  They  were  to  get  the  money 
fVom  the  loan  company.  I  never  intended  to  build  the  house  and  never 
advanced  any  money.  Mr.  Bayless  himself  was  to  do  the  work.  He  and 
his  son  did  do  the  work.  ...  I  sold  Mr.  Bayless  this  lot,  you  under- 
stand; Mr.  Taylor  explained  what  they  wanted  to  do.  Mr.  Bayless 
wanted  to  get  a  loan,  and  he  had  to  have  a  deed  to  the  lot  before  the 
loan  company  would  furnish  the  money,  and  they  wanted  me  to  exe- 
cute the  deed,  and  I  executed  the  deed  to  be  held  in  escrow  until  the 
money  come."  The  good  faith  of  the  transactions  mentioned  seems  to 
be  undisputed.  The  appellant  S.  A.  Bayless  thus  testifies  on  the  sub- 
ject: "I  did  not  enter  into  the  contract  with  Rush  McConnell  in  order 
to  defraud  the  loan  company.  The  purpose  of  entering  into  the  con- 
tract was  to  get  money  from  the  loan  company  to  build  the  house.  .  .  . 
I  did  not  sign  the  renewal  note  or  mechanic's  lien,  or  make  the  appli- 
cation to  the  loan  company  in  order  to  perpetrate  a  fraud  on  them ;  1 
never  thought  of  such  a  thing.  I  was  acting  in  good  faith.''  Mrs.  R. 
S.  Bayless  testified:  "No,  sir;  at  the  time  we  signed  and  acknowledged 
these  different  papers  we  did  not  sign  them  for  the  purpose  of  swindling 
the  loan  company.  We  were  acting  in  good  faith.  I  never  did  intend 
to  do  them  any  wrong.  We  expected  to  pay  them  the  money.  We  have 
always  tried  to  do  what  was  right."  We  are  of  opinion  that  the  trial 
court  properly  interpreted  these  facts,  and  that  his  judgment  thereon 
is  fully  supported  by  them. 

We  do  not  question  the  familiar  rule  that  an  intent,  coupled  with 
acts  of  preparation  to  make  a  homestead,  in  fact,  by  residence,  consti- 
tutes a  sufficient  dedication  of  a  homestead  in  advance  of  actual  occu- 
pancy. The  constitutional  exemption  invoked  by  appellants,  however, 
is,  so  far  as  necessary  here  to  quote,  in  the  following  language :  "Article 
16,  section  50.  The  homestead  of  a  family  shall  be,  and  is  hereby  pro- 
tected from  forced  sale,  for  the  pavment  of  all  debts  except  for  the  pur- 
chase money  thereof,  or  a  part  of  such  purchase  money,  the  taxes  due 
thereon,  or  for  work  and  material  used  in  constructing  improvements 
thereon,  and  in  this  last  case  only  when  the  work  and  material  are  coa« 
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tracted  for  in  writing,  with  the  consent  of  the  wife  given  in  the  same 
manner  as  is  required  in  making  a  sale  and  conveyance  of  the  home* 
stead.  ...  No  mortgage,  trust  deed  or  other  lien  on  the  homestead  shall 
ever  be  valid,  except  for  the  purchase  money  therefor,  or  improvements 
made  thereon,  as  hereinbefore  provided,  whether  such  mortgage  or  trust 
deed  or  other  lien  shall  have  been  created  by  the  husband  alone  or  to- 
gether with  his  wife.^'  It  is  thus  made  manifest  that  the  homestead 
may  be  sold  by  virtue  of  an  appropriate  trust  deed  for  the  payment  of 
the  purchase  money,  or  a  part  of  the  purchase  money,  for  the  home- 
stead, as,  indeed,  has  been  more  than  once  decided. 

It  is  also  manifest,  from  the  provision  of  the  Constitution  quoted, 
that  a  mortgage,  trust  deed  or  other  lien  on  the  homestead  may  be  cre- 
ated to  secure  the  purchase  money  therefor,  and  for  improvements  made 
thereon.  In  speaking  of  this,  in  the  case  of  Lippencott  v.  York  (86 
Texas,  281),  Judge  Stayton  used  the  following  language:  "The  power 
of  a  husband  and  wife,  in  the  manner  prescribed  by  the  Constitution, 
to  give  lien  on  homestead,  by  express  contract,  to  secure  payment  of 
indebtedness  incurred  for  work  or  material  used  in  constructing  im- 
provements on  the  homestead,  is  made  clear  by  the  Constitution,  which 
speaks  of  mortgages  and  trust  deeds  which  can  exist  only  through  con- 
tract." The  Supreme  Court  therein  further  says:  "The  Constitution 
further  provides  that  mechanics,  artisans  and  materialmen  of  every 
class  shall  have  a  lien  upon  the  buildings  and  articles  made  or  repaired 
by  them  for  the  value  of  their  labor  done  thereon,  or  material  furnished 
therefor;  and  the  Legislature  shall  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  said  liens.  (Const.,  art.  16,  sec.  37.)  This  sec- 
tion as  clearly  evidences  the  solicitude  of  the  people  to  give  protection 
to  the  classes  named  in  it  as  does  the  former  to  protect  the  homestead 
from  forced  sale,  and  from  liens  upon  it  for  any  purposes  other  than 
those  enumerated.  .  .  .  Considerations  which  induce  and  justify 
legislation  giving  lien  to  secure  value  of  labor  and  material  expended 
in  improvements  on  real  property  are  the  same,  so  far  as  the  improve- 
ments are  concerned,  as  without  such  legislation  secures  to  the  ven- 
dor a  lien  on  land  sold  to  secure  the  unpaid  purchase  money;  and  the 
Constitution,  on  same  considerations,  as  between  the  parties  to  con- 
tract under  which  improvements  are  made,  places  these  two  classes 
of  creditors  on  the  same  footing  as  to  right  to  lien  on  the  land  itself, 
and  it  recognizes  the  power  and  right  of  the  owners  in  the  one  instance 
as  in  the  other  to  fix  the  lien  by  contract." 

We  see  nothing,  therefore,  in  the  provision  of  the  Constitution  in- 
voked that  prevented  appellant  S.  A.  Bayless,  for  the  purpose  of  ac- 
quiring a  home,  from  entering  into  the  contract  that  he  did.  The  record 
shows  that  he  was  otherwise  unable  to  secure  a  homestead  at  all. 
The  substance, — ^the  legal  effect, — of  the  mechanic's  lien  and  note 
executed  by  himself  and  wife  in  the  manner  prescribed  in  the  Consti- 
tution on  July  14,  1899,  was  a  contract  and  lien  to  secure  the  money 
with  which  to  acquire  the  property  involved,  and  to  construct  thereon 
a  habitation  for  his  family.  At  this  time  no  homestead  can.be  said 
to  have  existed  by  any  process  of  reasoning.  The  title  to  the  land 
in  controversy  had  not  then  passed  from  its  owner  McConnell.  It 
was  not  intended  that  it  should  then  do  so.     McConnell  executed  an 
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instniment  which  by  its  terms  bound  him  to  construct  the  building, 
and  it  seems  to  us  as  immaterial  that  he  testified  that  he  had  no 
such  purpose.  The  note  and  instrument  termed  the  mechanic's  lien 
was  sufficient  to,  and  in  fact  did,  secure  the  purchase  money.  It  was 
duly  assigned  to  the  appellee  company,  and  the  subsequent  note  and 
trust  deed  of  August  1,  1899,  was  in  substance  but  a  continuation, 
in  a  somewhat  different  form,  of  the  obligations  originally  created. 
In  the  case  of  Gillum  v.'  Collier  &  Richardson,  53  Texas,  592,  our 
Supreme  Court  decided  that  (quoting  from  the  first  head-note)  :  "Where 
land  claimed  as  a  homestead  is  charged  with  equities  and  incumbrances 
antedating  the  purchase,  the  husband,  acting  in  good  faith,  has  the 
right  to  adjust  such  equities  and  incumbrances  by  substituting  for 
them  a  new  lien  on  the  land."  At  a  time,  therefore,  notwithstanding 
the  preparatory  acts  in  building  hereinbefore  mentioned,  when  no  home- 
stead right  whatever  in  the  land  in  controversy  existed — when  the 
title  yet  remained  in  the  owner  McConnell,  both  appellants,  as  we 
have  seen,  acting  in  good  faith,  created  in  the  manner  prescribed  in  the 
laws  and  the  Constitution  the  lien  and  executed  the  trust  deed  under 
which  appellee  claims,  it  was  their  then  purpose  to  faithfully  comply 
with  their  obligations  and  to  pay  the  money  with  which  the  home  was 
in  fact  acquired,  and  we  think  the  court  below  properly  gave  effect 
to  such  purpose. 

We  think  this  case  similar  to  the  case  of  Downard  v.  National  Loan 
&  Investment  Company,  22  Texas  Civ.  App.,  570,  55  S.  W.  Rep., 
981,  by  this  court,  and  in  which  a  writ  of  error  was  refused  by  the 
Supreme  Court.  In  that  case  Downard  and  wife,  for  the  purpose  of 
securing  loan  with  which  to  improve  their  homestead,  applied  to  an 
agent  of  the  loan  company  for  a  loan  of  $1,500.  The  agent  entered  into 
a  contract  for  the  erection  of  a  dwelling  upon  the  homestead  with 
the  understanding  that  Downard  and  wife  shQuld  execute  their  note 
for  the  amount  desired,  to  be  secured  by  a  mechanic's  and  builder's  lien 
on  the  premises.  The  note  and  lien  was  duly  executed  and  then  trans- 
ferred by  the  agent  to  the  loan  company,  which  thereupon  forwarded 
the  amount  of  the  loan  ($1,500)  to  the  agent  who  in  turn  delivered 
the  money  in  bulk  to  the  husband  Downard.  The  house  was  constructed 
by  laborers  employed  by  Downard,  and  Downard  with  the  money  se- 
cured from  the  company  paid  the  laborers  and  materialmen,  the  agent 
not  having  taken  part  in  the  building.  We  there  held  that  the  fact  that 
Downard,  the  owner,  received  the  money  in  bulk  and  employed  the 
laborers  and  purchased  the  material,  and  that  the  agent  did  no  part 
of  the  work  in  constructing  the  building,  was  not  conclusive  against 
the  lien,  and  "that  a  contract  or  lien,  in  whatsoever  form  it  may  appear, 
which  excludes  the  idea  of  a  mere  loan,  and  is  executed  in  accordance 
with  the  formalities  required  by  the  Constitution,  with  the  real  purpose 
and  effect  of  thereby  securing  the  necessary  labor  and  material  used 
in  constructing  improvements  upon  the  homestead  lot,  should  be  upheld." 
And  the  lien  in  that  case  was  upheld.  See,  also,  the  cases  of  Luzen- 
burg  v..  Bexar  Building  &  Loan  Assn.,  9  Texas  Civ.  App.,  261,  29 
S.  W.  Rep.,  237;  Pioneer  Saving  &  Loan  Co.  v.  Paschal,  12  Texas 
Civ.  App.,  566,  34  S.  W.  Rep.,  1002 ;  Pioneer  Saving  ft  Tioan  Co.  v. 
Everheart,  18  Texas  Civ.  App.,  192,  44  S.  W.  Rep.,  885;  National 
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Bank  of  Muskogee  v.  Campbell,  46  S.  W.  Rep.,  845,  and  authorities 
therein  cited.  We  think  the  case  now  before  us  more  strongly  in  favor 
of  the  lien  than  the  Downard  case:  that  the  facts  herein  evidence 
a  transaction  other  than  a  mere  loan  upon  the  homestead,  and  that 
the  judgment  should  be  aflBrmed. 

Afjlrmed. 
Writ  of  error  refused. 


Missouri,  Kansas  and  Texas  Railway  Company  v.  John  Penny. 

Decided  May  6,  1905. 

1. — Negligence — Speed  of  Train — Proximate  Canse. 

Where  a  railroad  employe  was,  by  reason  of  a  cinder  pile  in  the  yards, 
caused  to  fall  on  the  track  in  front  of  an  advancing  train,  and  the  evidence 
tended  to  show  that  he  would  have  had  time  to  remove  himself  from  the  track 
if  the  train  hadT  been  running  at  not  exceeding  six  miles  per  hour,  as  required 
by  a  city  ordinance,  this  was  sufficient  to  raise  the  issues  that  the  speed  of  the 
train  was  the  proximate  cause  of  the  injury. 

2. — Same — Charge. 

The  omission  to  charge  that  the  speed  of  the  train  was  not  the  proximate 
cause  of  the  injury  unless  under  all  the  circumstances  ordinary  prudence  would 
have  admonished  those  operating  the  train  that  the  excess  of  speed  over  six 
miles  per  hour  would  probably  result  in  injury  to  some  one  in  the  yard,  was 
not  error  in  the  absence  of  a  request  for  such  a  charge. 

3. — Same — ^Issne  not  Submitted — Charge. 

Where  the  petition  charged  negligence  in  running  the  train  at  an  excessive 
rate  of  speed  and  also  in  allowing  a  pile  of  cinders  near  the  track,  and  the 
charge  submitted  as  ground  for  recovery  the  negligence  as  to  speed  and  authorized 
a  recovery  only  if  it  was  found  the  proximate  cause  of  the  injury,  the  other 
issue  was  sufficiently  withdrawn,  and  it  was  not  error  to  refuse  a  charge  that 
plaintiff  could  not  recover  if  his  stumbling  and  falling  over  the  cinder  pile  was 
the  proximate  cause  of  his  injury. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  B.  L.  Jones. 

T.  S.  Miller  and  Smith  &  Wall,  for  appellant. — 1. — The  testimony 
in  this  case  fails  to  show  that  the  violation  of  the  speed  ordinance 
of  the  city  of  Greenville,  if  there  was  such  a  violation,  caused  appel- 
lee's injuries,  and  the  court  should  have  instructed  the  jury  to  return 
a  verdict  for  appellant.  Railway  v.  Nixon,  52  Texas,  19;  Bailway  v. 
Nycum,  34  S.  W.  Bep.,  460 ;  Bailway  v.  Jordan,  1  Texas  App.  Con.  Cas., 
sees.  859,  862. 

2.  Appellee  in  his  petition  having  alleged  that  his  injuries  were  caused 
through  the  negligence  of  appellant  by  reason  of  permitting  a  pile  of 
cinders  and  clinkers  to  be  near  its  track,  and  the  testimony  in  this  case 
having  shown  that  appellee  was  caused  to  fall  upon  the  track  and  to 
have  received  his  injuries  by  reason  of  stumbling  on  these  clinkers, 
some  such  charge  as  this  should  have  been  given  to  the  jury,  especially 
in  view  of  the  fact  that  this  issue  was  not  by  charge  withdrawn  from 
the  jury,  nor  in  any  way  submitted  to  them.  Bailway  v.  Underwood, 
64  Texas,  463 ;  Blackwell  v.  Hunnicutt,  69  Texas,  276^ 

3.  The  issue  as  to  whether  appellee  was  caused  to  be  injured  by 
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reason  of  a  cinder  pile  near  appellant's  track,  was  raised  by  both  the 
pleadings  and  the  evidence,  and  appellant  was  entitled  to  a  charge 
upon  this  phase  of  the  case.     Bailway  v.  McGlamory,  89  Texas,  635. 

Wolfe,  Hare  &  Maxey,  for  appellee. — 1.  Appellant's  requested  charge 
instructing  a  verdict  was  properly  refused,  because  there  was  evidence 
from  which  the  jury  were  warranted  in  finding  that  appellee's  injuries 
were  produced  by  appellant's  negligence  in  running  its  train  at  a 
greater  rate  of  speed  than  permitted  by  the  ordinance  of  the  city  of 
Greenville.  International  &  G.  N.  Ry.  Co.  v.  Newberry,  58  S.  W. 
Rep.,  542;  Texas  &  P.  Ry.  Co.  v.  Mosely,  58  S.  W.  Rep.,  48;  City 
Galveston  v.  Pasnainsky,  62  Texas,  134;  San  Antonio's  Gas  and  Elec. 
Co.  v.  Spugle,  60  S.  W.  Rep.,  884;  Port  Worth  &  C.  Rv.  Co.  v. 
Nuly,  60  S.  W.  Rep.,  282 ;  Mexican  Nat.  Ry.  Co.  v.  Mussett,  86  Texas, 
708;  Gonzales  v.  City  Galveston,  84  Texas,  6. 

2.  An  issue  made  by  the  pleading  is  sufficiently  withdrawn  when 
the  court,  by  his  charge,  limits  the  right  of  the  plaintiff  to  recover 
to  a  specified  ground,  and  specially  charges  to  find  for  the  defendant 
unless  they  find  for  the  plaintiff  on  such  specified  ground.  Railway  v. 
McCarty,  82  Texas,  608;  Railway  v.  Doyle,  25   S.  W.  Rep.,  461. 

TALBOT,  Associate  Justice. — Appellee^  Penny,  brought  this  suit 
against  appellant  to  recover  damages  for  personal  injuries  received 
through  the  negligence  of  appellant's  servants  in  the  operation  of  one 
of  its  freight  trains  in  the  city  of  Greenville  on  September  12,  1902. 

At  the  time  injured  appellee  was  an  employe  of  appellant.  He 
had  been  engaged  with  other  employes  of  appellant  in  loading  crossties 
upon  its  trains  along  its  line  of  railway.  These  employes  were  known 
as  the  "tie-gang,"  and  the  train  upon  which  they  had  been  loading 
ties  was  known  as  the  "tie-train."  This  train  was  carried  into  the 
city  of  Greenville  about  four  or  five  o'clock  p.  m.  of  the  evening 
that  appellee  received  his  injuries,  and  placed  in  the  northern  part 
of  appellant's  yard.  There  was  incorporated  in  this  train  a  boarding 
car,  furnished  by  appellant,  in  which  appellee  and  his  coemployes 
slept  and  took  their  meals.  Appellee  had  been  down  in  the  business 
part  of  the  city  of  Greenville,  and,  when  injured,  which  was  about 
ten  o'clock  at  night,  he  was  returning  to  the  boarding  car  to  spend  the 
night.  In  going  to  this  car  it  became  necessary  to  pass  over  and  along 
several  of  appellant's  railroad  tracks,  and  while  appellee  was  walking 
along  by  the  side  of  one  of  these  tracks  and  at  a  point  where  there 
was  a  sharp  curve  therein,  he  became  suddenly  aware  that  an  engine 
and  train  of  cars  of  appellant  were  rapidly  approaching  him  from  the 
rear.  This  engine  and  train  of  cars  were  very  close  to  appellee  when 
discovered  by  him,  and  running  at  the  rate  of  about  twenty  or  twenty- 
five  miles  an  hour.  Appellee  was  not  walking  on  the  track,  but  near 
it,  and  for  the  purpose  of  putting  himself  in  a  place  where  there 
would  be  no  danger  of  being  struck  by  the  engine  or  cars  in  said  train, 
he  attempted  to  step  to  one  side  and  as  he  did  so  he  stepped  upon  or 
against  a  pile  of  cinders  and  clinkers  that  had  been  left  by  appellant 
by  the  side  of  the  track,  which  was  unknown  to  appellee,  and  was 
thereby  caused  to  stumble  and  fall  upon  the  track  upon  which  said 
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engine  and  cars  were  running,  and  on  account  of  the  rapid  rate  of 
speed  at  which  the  same  were  moving,  they  reached  the  point  where 
appellee  fell  before  he  had  time  to  get  off  said  track,  and  struck  and 
ran  over  his  feet,  crushing  them  to  such  an  extent  as  to  require  am- 
putation. By  an  ordinance  of  the  city  of  Greenville  in  force  at  the 
time  appellee  was  injured  it  was  made  a  misdemeanor  punishable  by 
fine  to  run  any  railway  engine  or  car  within  its  corporate  limits  at  a 
greater  rate  of  speed  than  six  miles  per  hour. 

There  were  several  grounds  of  negligence  alleged,  but  we  deem 
it  necessary  to  state  only  the  following,  viz:  (1)  That  the  train  that 
injured  appellee  was  being  negligently  and  in  violation  of  the  city 
ordinance  of  the  city  of  Greenville  run  and  operated  by  appellant's 
employes  in  charge  thereof  at  a  greater  rate  of  speed  than  six  miles 
per  hour,  and  that  the  rapid  rate  of  speed  at  which  such  train  was 
being  run  was  the  proximate  cause  of  appellee^s  injuries;  (3)  That 
appellant  negligently  placed  and  permitted  to  remain  at  and  near 
its  railroad  track  at  the  point  where  appellee  was  injured,  a  pile  of 
cinders  and  clinkers  upon  which  appellee  stumbled  and  was  caused  to 
fall  in  attempting  to  get  out  of  the  way  of  the  train  causing  his 
injuries. 

Appellant  answered  by  general  denial,  contributory  negligence,  as- 
sumed risk,  and  specially  that  appellee  was  injured  while  trying  to 
board  one  of  appellant's  trains  in  its  yard.  The  only  issues  submitted 
by  the  court  in  his  charge  to  the  jury  were,  whether  appellant's  train 
at  the  time  of  the  accident  was  running  at  a  greater  rate  of  speed 
than  six  miles  an  hour  in  violation  of  the  ordinance  of  the  city  of 
Greenville,  and  thus  proximately  caused  appellee^s  injuries;  and  wheth- 
er appellee  was  guilty  of  contributory  negligence  in  attempting  to  board 
appellant's  train,  or  in  failing  to  keep  a  proper  lookout  for  approach- 
ing trains,  or  in  walking  where  he  was  at  the  time  injured.  A  jury 
trial  resulted  in  a  verdict  and  judgment  for  appellee  in  the  sum  of 
$7,000,  from  which  appellant  has  appealed. 

Appellant's  first  assignment  of  error  complains  of  the  refusal  of  the 
court  to  give  the  following  requested  charge:  "The  evidence  in  this 
case  failing  to  disclose  any  liability  on  the  part  of  the  defendant  you 
are  instructed  to  find  a  verdict  for  the  defendant."  The  contention  is 
that  the  testimony  fails  to  show  that  the  violation  of  the  speed  ordi- 
nance of  the  city  of  Greenville,  if  there  was  such  violation,  caused 
appellee's  injuries.  In  this  contention  we  do  not  concur.  The  evidence 
shows  that  the  train  in  question  was  running  at  a  much  greater  rate 
of  speed  than  six  miles  an  hour,  and  was  sufficient  to  raise  the  issue 
that  such  speed  was  the  proximate  cause  of  appellee^s  injuries.  It  may 
be  true  that  the  cinder  pile  over  which  appellee  stumbled  and  was 
caused  to  fall  was  a  concurring  cause  to  bring  about  his  injuries, 
but  we  do  not  understand  that  because  of  such  fact  he  would  be  pre- 
cluded from  a  recovery.  Notwithstanding  the  cinder  pile  caused  ap- 
pellee to  fall  upon  appellant's  railroad  track  and  he  was  thereby  placed 
in  a  position  of  danger,  yet  if  he  would  have  had  time  to  extricate  him- 
self from  such  danger  by  removing  his  limbs  from  the  track  had  the 
train  been  running  at  a  rate  of  speed  not  in  excess  of  six  miles  an 
hour,  then  we  think  it  may  reasonably  be  said  that  ancb  excessive 
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rate  of  speed  of  the  train  was  the  direct  and  proximate  cause  of  his 
injuries.  That  he  would  have  had  such  time  had  the  ordinance  in 
question  been  observed  by  appellant's  servants  in  charge  of  the  train 
is  made  reasonably  certain  from  the  fact  that,  although  appellee's  en- 
tire body  fell  upon  the  track,  he  succeeded,  in  the  short  time  afforded 
him,  to  remove  all  of  it  except  his  feet  before  the  train  struck  him. 
Unless  the  evidence  was  so  conclusive  with  respect  to  this  question  that 
reasonable  minds  could  not  differ  as  to  the  conclusion  to  be  drawn 
from  it,  then  the  court  was  not  authorized  to  withdraw  the  issue 
from  the  jury.  We  are  of  the  opinion  that  it  was  not  of  such  conclu- 
sive character,  and  the  court  correctly  declined  to  give  the  charge 
requested. 

But  it  is  insisted  that  it  can  not  be  said  that  the  speed  of  the 
train  was  the  proximate  cause  of  appellee's  injuries  unless  ^^under  all 
the  attendant  circumstances,  ordinary  prudence  would  have  admonished 
those  operating  the  train  that  such  excess  of  speed  would  probably 
result  in  injury  to  some  one. in  the  yard."  In  support  of  this  conten- 
tion we  are  cited  to  the  cases  of  Texas  &  Pacific  By.  Co.  v.  Beed, 
88  Texas,  439,  and  Bailway  Co.  v.  Powell,  41  S.  W.  Eep.,  695.  The 
principle  of  law  contended  for  is  afiirmed  in  the  cases  cited,  and  doubt- 
less a  correct  application  of  it  made.  In  both  of  those  cases,  however, 
a  special  charge  was  asked  upon  the  subject.  In  the  case  at  bar  there 
was  none.  In  the  first  case  referred  to  the  court  said:  "The  special 
charge  appropriately  presented  the  issue,  and  it  should  have  been 
given."  In  the  second  case,  the  proposition  of  law  announced  in  the 
Beed  case,  supra,  is  recognized,  but  it  appears  that  the  court  did  not 
approve  the  special  charge  asked,  and  for  that  reason  did  not  concur 
in  the  contention  that  it  was  error  to  refuse  it.  This  special  charge 
is  not  set  out  in  the  court's  opinion,  nor  is  the  defect  therein  pointed 
out.  There  were  other  grounds  upon  which  the  case  was  reversed, 
however,  and  we  can  not  tell  what  disposition  would  have  been  made 
of  the  appeal  had  the  question  under  consideration  alone  been  involved. 
The  court  said -a  proper  charge  should  have  been  given,  submitting 
the  issue,  but  we  infer  this  was  done  in  view  of  the  fact  that  the 
special  charge,  although  defective,  was  sufficient  to  require  at  the  hands 
of  the  court  the  preparation  and  giving  of  a  correct  charge.  Our  con- 
clusion is,  that  in  the  absence  of  a  proper  special  charge  requesting 
the  submission  of  the  issue,  or  one  sufficient  to  call  the  court's  atten- 
tion to  the  omission  of  such  issue  from  the  main  charge,  the  failure 
to  submit  it  is  not  reversible  error. 

Appellant  requested  the  court  to  charge  the  jury  as  follows:  "If 
you  believe  from  the  evidence  that  at  the  time  plaintiff  received  his 
injuries  he  was  walking  in  the  yards  of  defendant  at  Greenville  and 
stumbled  or  fell  upon  a  pile  of  cinders  and  rolled  under  the  cars, 
that  his  injuries  were  directly  and  proximately  caused  by  the  cinder 
pile,  and  that  the  running  of  the  train  at  a  greater  rate  of  speed 
than  six  miles  per  hour,  if  you  believe  it  was  being  so  run,  did  not 
proximately  contribute  to  cause  plaintiff's  injuries,  you  will  find  for 
the  defendant."  We  think  the  court  did  not  err  in  refusing  to  give 
this  charge.  The  presence  of  the  pile  of  cinders  near  appellant's  rail- 
road track  and  upon  which  it  is  alleged  appellee  stumbled  and  was  caused 
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to  fall,  was  not  submitted  to  the  jury  as  a  ground  of  negligence  upon 
which  appellee  might  recover.  It  is  believed,  however,  that  the  evi- 
dence authorized  the  submission  of  such  issue,  and  that  had  it  been 
submitted,  ^  finding  favorable  to  appellee  upon  it  would  have  been 
justified.  Such  being  the  case,  in  the  absence  of  an  appropriate  in- 
struction submitting  such  issue,  the  failure  to  give  the  special  charge 
under  consideration  resulted  in  no  injury  to  appellant,  and  it  will 
jiot  be  heard  to  complain.  Besides,  the  jury  was  distinctly  instructed, 
in  effect,  that  if  they  did  not  believe  from  the  evidence  that  the  run- 
ning of  the  train,  causing  appellee's  injuries,  at  a  greater  rate  of  speed 
than  six  miles  per  hour  was  the  proximate  cause  of  such  injuries,  then 
to  return  a  verdict  for  appellant.  Again,  we  think  the  jury  was  author- 
ized to  find  under  the  evidence  that  the  presence  of  the  cinder  pile 
and  the  running  of  the  train  at  a  greater  rate  of  speed  than  six  miles 
an  hour  were  concurring  causes  proximately  resulting  in  appellee's 
injuries,  and  that  if  the  giving  of  the  special  charge  in  question  would 
not  have  been  positive  error,  it  would  have  been  confusing  and  mis- 
leading to  the  jury  on  the  issue  of  proximate  cause. 

Nor  do  we  think  any  injury  resulted  to  appellant  on  account  of 
the  court's  failure  to  expressly  withdraw  from  the  consideration  of 
the  jury  the  said  issue  of  negligence  arising  on  appellee's  allegations 
of  the  existence  of  the  pile  of  cinders  and  its  agency  in  contributing 
to  cause  appellee's  injuries.  ITiis  issue,  in  our  opinion,  was  sufficiently 
withdrawn  to  avert  any  injury  which  might  otherwise  have  resulted 
to  appellant  by  the  failure  to  submit  it  and  by  the  restriction  of  ap- 
pellee's right  of  recovery  in  the  court's  charge  to  a  finding  by  the  jury 
that  the  train  which  injured  appellee  was  being  run  at  a  rate  of  speed 
in  excess  of  six  miles  an  hour  and  that  such  rate  of  speed  was  the 
proximate  cause  of  the  injuries  received.  Every  phase  of  contributory 
negligence  raised  by  the  evidence  was  fairly  submitted  to  the  jury 
by  the  court's  charge,  and  found  adversely  to  appellant.  These  find- 
ings are  sustained  by  the  testimony  and  will  not  be  disturbed. 

The  several  assignments  of  error  relating  to  special  charges  refused 
and  the  admission  of  testimony,  over  the  objections  of  appellant,  have 
all  been  carefully  considered.  We  think  no  reversible  error  is  pointed 
out  by  any  of  them,  and  for  that  reason  they  are  overruled. 

Our  conclusion  upon  the  whole  case  is,  that  appellee's  injuries  were 
the  result  of  appellant's  negligence  as  found  by  the  jury;  that  appellee 
was  not  guilty  of  contributory  negligence,  and  that  the  verdict  of  the 
jury  is  not  excessive. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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W.  H.  Keith  et  al.  v.  N.  W.  Keith  et  al. 

Decided  May  6,  1905. 

1. — ^Heirahip — Proof  of — Snppotition. 

Where  plaintiffs  sued  for  land  as  the  heirs  of  K.,  testimony  by  one  of 
them  that  he  supposed  certain  other  named  plaintiffs  were  his  nephews  and 
nieces  was  not  competent  to  prove  the  heirship  of  such  coplaintiffs,  there  being 
no  other  evidence  showing  the  relationship  of  such  parties. 

2, — ^Verbal  Sale  of  Land — ^Evldenee — Notice — ^Adverse  Potiestion. 

A  witness  could  testify  to  a  verbal  sale  of  land  to  the  defendants  where 
they  were  and  had  been  for  ten  years  in  possession  of  the  land,  and  were  plead- 
ing limitations,  as  such  testimony  tended  to  show,  notice  to  plaintiff  that  de- 
fendants were  claiming  adversely. 

8. — ^Heirship — ^Descent — ^Wife's  Separate  Eeal  Estate. 

Where  a  wife  died  intestate  and  without  issue  lands  which  she  inherited 
from  her  father  descended  one-half  to  her  husband  and  the  other  half  to  her 
brothers  and  sisters. 

4. — Cotenanti — ^Partlei — Judgment. 

W^here  plaintiffs,  as  heirs  and  cotenants,  brought  suit  against  a  cotenant 
in  possession  of  the  land  to  be  allowed  their  right  of  entry,  it  was  error  for 
the  court  to  render  judgment  for  part  of  the  land  in  favor  of  another  heir 
who  was  not  a  party  to  the  suit. 

5. — Same — ^Possession  as  Hotioe. 

The  possession  of  a  cotenant  is  not  adverse  to  other  cotenants  unless  the 
possessor  gives  notice  to  the  others  of  his  adverse  claim,  or  does  some  act 
which  clearly  indicates  his  adverse  claim,  of  which  the  others  have  notice,  or 
should  take  notice. 

6. — ^Partition — ^Pleading — ^Amendment. 

W^here  in  trespass  to  try  title  plaintiff's  original  petition  prayed  for  a 
partition  of  the  land,  but  there  was  no  such  prayer  in  the  amended  petition 
on  which  the  case  was  tried,  and  all  the  owners  of  the  land  were  not  made 
parties  to  the  suit,  it  was  error  for  the  court  to  decree  a  partition. 

Appeal  from  the  District  Court  of  Franklin.  Tried  below  before 
Hon.  P.  A.  Turner. 

R.  E.  Davenport  and  B.  T.  Williamson,  for  appellants. 

J,  H.  King,  for  appellees. 

EAINEY,  Chief  Justice. — This  is  an  action  for  trespass  to  try 
title  brought  by  appellees  against  appellants  to  recover  their  interest 
in  three  hundred  and  twenty  acres  of  land  in  Franklin  County,  Texas. 

Appellees  claim,  in  effect,  that  they  and  the  appellants  are  the 
heirs  of  Dr.  Nicholas  Keith,  from  whom  the  land  in  controversy  was 
inherited,  and  appellees  are  suing  for  their  interest  in  the  land.  The 
appellants  plead  not  guilty  and  the  ten  years^  statute  of  limitation, 
and  further  that,  if  plaintiffs  were  entitled  to  recover  any  part  of 
said  land,  they  have  judgment  against  appellees  for  their  proportion 
of  taxes  paid  on  said  land  by  appellant. 
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Judgment  was  rendered  for  appellees  for  the  interest  in  the  land 
claimed  by  them  respectively. 

On  the  trial  the  court,  over  the  objections  of  appellees,  admitted 
in  evidence  the  thirteenth  interrogatory  and  answer  thereto,  in,  the  dep- 
ositions of  N.  W.  Keith.  The  interrogatory  was:  "Now  see  if  you 
can  describe  the  other  in  this  suit.  Here  is  N.  E.  Keith.  What  re- 
lation to  you,  if  any?  (2)  Polly  Berkley  and  Martha  Martin,  formerly 
Martha  Berkley,  N.  W.  Keith,  Jr.,  John  Keith,  L.  T.  Fields,  Emily  Beck- 
nell,  the  Batliffs,  William,  Charles  M.  and  Jesse  and  Annie  Martin, 
daughter  of  James  Fields,  the  BatliflE's  children,  of  Marie  Keith, 
daughter  of  Benson  B.  Keith, — what  relation  are  they  to  you,  if 
any?  To  which  he  answered:  "Polly  Berkley  and  Martha  Martin 
are  my  sisters,  and  I  suppose  these  other  plaintiifs  are  my  nephews 
and  nieces,"  etc.  The  objection  to  this  part  of  the  answer  was  because 
the  interrogatory  was  leading  and  because  the  witness  did  not  know 
the  facts,  but  simply  "supposes"  they  were  his  nephews  and  nieces, 
and  that  said  answer  is  hearsay. 

The  witness  does  not  state  any  facts  upon  which  he  bases  his  sup- 
position that  the  parties  were  his  nephews  and  nieces.  He  is  sixty- 
four  years  of  age,  and  it  is  a  fair  inference  from  his  testimony  that 
he  had  been  long  separated  from  his  sisters  and  did  not  know  his 
nephews  and  nieces.  Under  these  circumstances  his  mere  supposition 
was  not  competent  to  prove  heirship,  and  it  seems  that  this  testimony 
was  all  the  testimony  tending  to  show  the  relationship  of  these  par- 
ties. The  right  of  these  parties  to  recover  rested  upon  their  relation- 
ship to  Dr.  Nicholas  Keith,  and  this  testimony  was  not  sufficient  upon 
which  to  base  a  judgment  that  said  parties  were  entitled  to  an  interest 
in  the  land.  The  court  erred  in  admitting  this  evidence  over  appel- 
lants* objection. 

The  court  erred  in  excluding  the  testimony  of  W.  N.  Keith,  to 
the  effect  that  in  1883,  John  and  Alex  Keith  and  Tom  and  Ix)n 
Berkley  sold  their  interests  in  the  land  by  verbal  sale  to  Sarah  Keith, 
who  paid  the  purchase  money  for  same.  This  testimony  was  not  per- 
tinent to  show  a  convevance  of  title  as  a  verbal  sale  of  land  does 
not  convey  title,  unless  the  vendee  takes  possession  of  the  land  and 
makes  valuable  and  permanent  improvments  thereon,  but  it  was  perti- 
nent to  show  notice  to  said  parties  that  the  defendants  were  claiming 
the  land  adversely  to  them.  Defendants  were  in  possession  of  the  land, 
and  if  there  was  such  a  sale  and  said  parties  knew  of  such  possession, 
then  limitation  started  to  running,  and  more  than  ten  years  having 
elapsed  since  the  sale,  said  parties  would  be  barred  from  a  recovery. 

The  court  erred  in  holding  that  John  Becknell  was  entitled  to  one- 
twelfth  of  said  land.  John  Becknell  married  Emily  Keith,  who  inherit- 
ed a  child's  portion  of  said  land,  which  was  one-twelfth.  She  died 
without  issue,  leaving  surviving  her  John  Becknell,  her  husband,  and 
various  brothers  and  sisters.  Becknell  was  not  her  sole  heir.  In  the 
absence  of  a  will  by  her,  her  brothers  and  sisters  inherited  one-half 
of  her  landed  estate,  the  other  half  going  to  her  husband,  John  Beck- 
nell. 

Lon  Berkley  not  being  a  party'  to  the  suit,  it  was  error  for  the 
court  to  render  judgment  in  her  favor  for  a  part  of  the  land.     One 
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cotenant  can  maintain  an  action  for  possession  against  a  trespasser, 
and  a  recovery  inures  to  the  benefit  of  the  other  cotenants,  but  such 
is  not  the  rule  when  a  cotenant  is  in  possession  and  suit  is  brought 
against  him  to  be  allowed  the  right  of  entry.  In  such  a  case  all 
desiring  benefit  of  a  recovery  must  be  made  parties. 

The  appellants  were  in  possession  of  the  land,  having  part  fenced 
and  improvements  on  said  part  so  fenced,  but  the  evidence  was  con- 
flicting as  to  their  claiming  adversely  to  the  plaintiffs.  If  claiming  ad- 
versely, the  evidence  failed  to  show  that  defendants  had  brought  home 
notice  to  the  plaintiffs  that  they  were  so  claiming.  What  is  here 
said  as  to  notice  of  an  adverse  claim  does  not  apply  to  those  who  sold 
their  interests  to  Sarah  Keith,  if  that  fact  is  shown. 

The  possession  of  one  cotenant  is  not  adverse  to  other  cotenants, 
unless  the  possessor  gives  notice  to  the  others  of  his  adverse  claim, 
or  does  some  act  which  clearly  indicates  his  adverse  claim,  of  which 
the  others  have  notice,  or  of  which  they  should  take  notice. 

The  court  erred  in  ordering  a  partition  of  the  land.  There  was 
no  prayer  for  partition  in  the  amended  original  petition  on  which 
the  case  was  tried,  though  the  original  petition  prayed  for  partition. 
The  filing  of  the  amended  petition  took  the  place  of  the  original 
petition,  which  was  abandoned  by  the  filing  of  the  amended  petition. 
Besides,  all  the  interested  parties  were  not  made  parties  to  the  suit. 
Lon  Berkley  was  not  a  party,  nor  was  the  wife  of  Dr.  Nicholas  Keith, 
who  has  a  life  interest  in  one-third  x)f  the  land,  if  living. 

We  have  duly  considered  the  other  assignments  presented  but  do 
not  think  them  well  taken.  For  the  errors  indicated  the  judgment 
is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


Wells,  Fargo  &  Company  Express  v.  P.  A.  Boyle  et  al. 

Decided  May  6,  1905. 

1.— Personal  Injury — ^Pleading  and  Proof. 

In  an  action  for  personal  injuries  evidence  is  not  admissible  to  show 
injuries  other  than  those  expressly  alleged  unless  they  are  the  natural  and 
necessary  result  of  those  so  pleaded. 

8. — Same — ^Application  of  Eule. 

An  allegation  of  injury  to  the  head,  spine  and  nerves  will  not  warrant 
the  admission  of  evidence  showing  injury  to  the  eyes  and  sight. 

8. — Same — ^Expert  Evidence  of  Injnry — Condnsion. 

A  nonexpert  witness  who  had  lived  near  plaintiff  and  known  him  a  long 
time  was  not  thereby  qualified  to  give  an  opinion  as  to  plaintiff's  ability  to 
work  after  the  injury,  and  the  witness's  statement  that  plaintiff  had  not  been 
able  to  do  much  was  inadmissible  as  being  a  conclusion. 

4. — Same — ^Expressions  of  Pain — Self-Serving. 

Evidence  that  plaintiff,  while  working  with  a  thresher,  was  complaining 
all  the  time  and  finally  had  to  quit  work,  should  have  been  excluded  as  self- 
serving,  it  not  being  shown  what  plaintiff  complained  of,  or  that  the  com- 
plaints were  the  expression  of  present  pain  then  existing  as  the  result  of  the 
injuries  alleged. 
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Appeal  from  the  DiBtrict  Court  of  Hunt  Tried  below  before  Hon. 
T.   D.   Montrose. 

Alexander  &  Thompson,  for  appellant. — 1.  The  court  erred  in  ad- 
mitting testimony  from  plaintiff  and  his  witnesses,  Drs.  Morrow  and 
Spaulding,  to  the  effect  that  plaintiff's  eyes  and  eyesight  were  af- 
fected, because  there  was  no  allegation  in  the  petition  that  his  eyes 
or  eyesight  were  affected.  Railway  Co.  v.  Smith,  84  Texas,  351; 
Mims  V.  Mitchell,  1  Texas,  446;  Wheeler  v.  Wheeler,  65  Texas,  576; 
Railway  Co.  v.  Martin,  11  Texas  Ct.  Bep.,  493. 

2.  The  error  of  the  court  was  manifestly  prejudicial  to  defendant, 
in  permitting  the  witness,  as  a  nonexpert,  to  testify  to  his  conclusion 
that  plaintiff  was  not  able  to  work  much.  Railway  Co.  v.  Sciacca, 
80  Texas,  354 ;  Harris  v.  Nations,  79  Texas,  413 ;  Railway  Co.  v.  Scott, 
20  S.  W.  Rep.,  725. 

Evans  &  Elder  and  A.  E,  McKnight,  for  appellees. — 1.  The  alle- 
gation in  the  petition  as  to  the  injury  to  the  head,  spine  and  nerves 
was  sufficient  to  admit  the  testimony,  and  has  been  expressly  so  held 
in  the  following  cases:  Railway  Co.  v.  Hawk,  5  Texas  Ct.  Rep., 
680;  Railway  Co.  v.  Bell,  58  S.  W.  Rep.,  150,  and  Railway  Co.  v. 
Pina,  8  Texas  Ct.  Rep.,  972. 

2.  The  court  did  not  err  in  admitting  Johnson's  testimony.  He 
had  already  testified  that  he  had  known  plaintiff  all  his  life;  saw  him 
about  the  time  he  came  back  from  Dallas,  and  had  seen  him  pretty 
nearly  every  day  since  then,  as  he  lived  right  there  in  town  all  the 
time.  He  testified  as  to  the  difference  in  his  appearance  before  going 
and  after  his  return  from  Dallas,  and  then  said :  "Since  he  came  back 
he  has  not  been  able  to  do  much  work.  I  have  seen  him  work.''  This 
statement  by  the  witness  was  not  an  opinion  or  conclusion  of  the 
witness,  and  if  so,  did  not  belong  to  that  class  of  conclusions  or 
opinions  which  are  excluded.  In  the  case  of  Railway  Co.  v.  Reagan, 
34  S.  W.  Rep.,  796,  the  court  held  that  the  statements  of  Mrs.  Melson 
that  Mrs.  Reagan  was  not  well  able  to  leave  much  sooner,  and  that 
she  suffered  much  pain  in  head  and  back  and  the  back  in  particular, 
were  admissible.  It  was  not  objectionable  as  belonging  to  that  class 
of  conclusions  or  opinions  which  are  excluded.  See,  also.  Abbot's 
Trial  Evidence  (2d  ed.),  p.  753,  sec.  6,  div.  46. 

• 

BOOKHOUT,  Associate  Justice. — Appellee,  as  plaintiff,  in  his 
first  amended  original  petition,  declared  for  damages  in  the  sum  of 
$20,000  against  Wells,  Fargo  &  Company  Express  and  the  Houston 
&  Texas  Central  Railway  Company,  in  District  Court  of  Hunt  County, 
Texas,  alleging  that  while  in  the  service  of  the  Express  Company,  at 
Dallas,  on  7th  day  of  October,  he  sustained  personal  injuries  while 
engaged  in  handling  a  truck  upon  which  was  loaded  express  packages; 
that  parcels  of  said  express  matter  fell  from  the  truck  and  struck 
and  injured  him;  that  this  was  due  to  negligence  of  the  defendant 
in  permitting  and  causing  the  platform,  over  which  the  truck  was 
handled,  to  have  a  hole  or  gully  therein,  and  the  truck  furnished  and 
used  by  plaintiff  was  defective  and  out  of  repair,  in  that  the  tongue 
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was  out  of  repair. so  that  the  truck  could  not  be  safely  guided,  and 
the  wheels  and  axles  of  .the  truck  were  worn,  which  caused  the  wheels 
to  wabble  on  the  axles;  that  said  injuries  occurred  on  the  platform 
of  the  Houston  &  Texas  Central  Bailway  Company,  in  the  city  of 
Dallas,  which,  under  some  arrangement  between  the  railway  company 
and  the  express  company,  the  latter  was  permitted  to  use.  Negli- 
gence was  alleged  with  respect  to  light,  or  lack  of  light,  on  platform ; 
but  this  issue  was  not  submitted  to  the  jury  nor  insisted  upon  by  plain- 
tiff. 

The  Houston  &  Texas  Central  Railway  Company  urged  a  plea  of 
personal  privilege  to  be  sued  in  a  county  in  which  it  had  an  agency, 
and  the  railway  company  was  by  verdict  and  judgment  discharged 
hence  on  its  plea  of  privilege. 

The  express  company,  besides  a  general  denial,  answered  specially 
(1)  that  such  injuries  as  plaintiff  sustained  were  due  to  his  own 
want  of  care;  (2)  that  his  injuries  were  result  of  assumed  risk  in 
course  of  his  employment;  (3)  that  his  injuries  were  the  result  of 
negligence  of  fellow  servants  and  plaintiff's  concurring  negligence. 

A  trial  of  the  case  resulted  in  a  verdict  in  favor  of  the  railway  com- 
pany, on  its  plea  of  privilege,  and  also  resulted  in  a  verdict  in  favor 
of  plaintiff  against  the  express  company.  From  a  judgment  in  favor 
of  plaintiff  defendant  appealed. 

1.  Error  is  assigned  to  the  action  of  the  court  in  admitting  in 
evidence,  over  defendant's  exceptions,  the  testimony  of  plaintiff's  wit- 
nesses, Drs.  Morrow  and  Spaulding,  that  plaintiff  had  trouble  with 
his  eyes  and  eyesight.  The  objection  to  the  testimony  was,  that  there 
was  no  allegation  in  the  pleading  that  plaintiff's  eyes  or  eyesight 
were  injured.  After  alleging  the  particular  acts  of  negligence  the 
petition  further  alleged  that  "by  either  or  all  of  said  causes  the 
express  matter  was  caused  to  topple  and  fall  on  plaintiff,  striking 
him  on  the  head,  left  shoulder,  crushing  him  with  considerable  violence 
to  the  ground,  and  continued  to  fall  on  him  after  he  fell  to  the 
ground,  falling  on  his  breast,  hip  and  bowels,  seriously  and  perma- 
nently injuring  him  in  his  head,  shoulder,  breast,  lungs,  stomach, 
back,  spine,  spinal  column,  kidneys  and  legs,  injuring,  bruising,  lacer- 
ating the  bones,  muscles,  ligaments,  tendons,  nerves  and  blood  vessels 
of  all  of  the  said  parts  of  his  body." 

Dr.  Morrow  testified  that,  "He  has  also  complained  considerably 
of  his  eyes.  He  complained  of  his  eyes,  that  he  could  not  see.  At 
times  the  pupil  of  one  eye  would  be  much  larger  than  the  other. 
Sometimes  dilated  and  sometimes  contracted.  There  is  an  irregularity 
in  the  pupil,  and  he  frequently  complains  of  dizziness  and  of  seeing 
something  that  looks  like  spots  to  him." 

Dr.  Spaulding  testified  as  follows:  "He  has  complained  of  disturb- 
ance of  vision,  and  his  eyes  I  have  examined  quite  a  number  of  times. 
I  did  not  discover  this  other  injury  right  at  first,  but  had  to  hunt  for 
it  some  time.  There  was  quite  a  variation  in  them.  Sometimes  he 
could  see  very  well,  and  at  other  times  there  was  quite  a  disturbance 
in  his  vision,  and  occasionally  the  lids  would  be  swollen  and  red.  At 
other  times  there  would  be  no  swelling  in  the  lids.  There  was  a  sen- 
sational disturbance  as  to  pain.     It  was  distributed  all  over  the  left 
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side  specially.  This  led  me  to  make  an  examination  of  the  head.  I 
found  a  depression  on  the  right  side  of  the  bead,  a  depression  of  the 
skull,  I  think  it  is  about  three-fourths  of  an  inch  in  diameter.  The 
depression  is  not  very  great.  There  is  no  depression  in  the  same  area 
on  the  other  side.  This  depression  is  over  the  area  of  sight  partially, 
and  partly  in  the  sense  of  pain  and  sensitiveness." 

Are  the  injuries  alleged  in  the  pleading  sufficient  to  admit  evidence 
of  an  injury  to  the  plaintiff's  eyes  and  eyesight?  The  injuries  to  the 
eyes  and  eyesight,  not  having  been  expressly  alleged,  must  be  the  natural 
and  necessary  result  of  those  complained  of  in  the  pleading,  to  justify 
the  admission  of  the  evidence.  Southern  Pacific  Co.  v.  Martin,  98 
Texas,  322,  83  S.  W.  Rep.,  675. 

Appellee  contends  that  the  allegation  in  the  petition  of  injury  to 
the  ''head,  spine  and  nerves"  was  sufficient  to  authorize  the  admission 
of  evidence  of  injuries  to  the  eyes  and  eyesight.  We  do  not  concur 
in  this  contention.  We  do  not  think  the  evidence  shows  that  injuries 
to  the  eyes  and  eyesight  are  the  necessary  result  of  the  injuries  to 
the  head,  spine  and  nerves.     The  testimony  was  improperly  admitted. 

2.  Upon  the  trial  Eb  Johnson,  a  witness  for  plaintiff,  was  asked 
by  the  plaintiff's  counsel:  "What  has  been  his  (plaintiff's)  condi- 
tion since  he  came  back  to  Greenville  from  Dallas  in  October,  1902, 
with  reference  to  his  being  able  to  work?"  *  Defendant  objected  be- 
cause the  witness  was  not  qualified  to  answer  as  an  expert,  and  it  in- 
volved the  conclusion  of  the  witness.  The  court  overruled  defendant's 
objection,  and  the  witness  answered,  "Well,  he  has  not  been  able  to 
do  much."  Defendant  objected  to  the  ruling  and  took  a  bill  *of  ex- 
ception. The  witness  had  not  qualified  as  an  expert.  The  fact  that 
he  had  lived  near  plaintiff  and  had  known  him  for  a  long  time  did 
not  qualify  him  to  give  an  opinion  as  to  plaintiff's  ability  to  work. 
The  answer  was  a  conclusion,  and  to  render  it  admissible  the  witness 
must  have  qualified  as  an  expert. 

3.  Ike  Hartsel,  a  witness  for  plaintiff,  was  permitted  to  testify, 
over  the  objection  of  the  defendant,  that  while  working  with  a  thresher 

-plaintiff  was  complaining  all  the  time;  that  he  would  very  frequently 
come  back  when  he  was  off  for  a  little  while,  and  complain  to  witness, 
who  was  running  the  engine,  and  that  plaintiff  finally  had  to  quit 
work.  This  testimony  was  objected  to  by  defendant  on  the  ground 
that  it  was  the  selfserving  declarations  of  plaintiff  and  therefore  not 
admissible.  The  exception  was  overruled,  the  evidence  admitted,  and 
the  ruling  properly  preserved  by  bill  of  exception.  The  evidence  fails 
to  show  what  appellant  complained  of,  or  that  the  complaints  were  the 
expression  of  present  pain  then  existing  as  the  result  of  injuries  re- 
ceived in  the  accident  complained  of.  Railway  Co.  v.  Wheeler,  91 
Texas,  356.  The  evidence  was  selfserving,  and  its  admission  was  error. 
The  assignments  not  discussed  have  been  considered  and  are  not  be- 
lieved to  present  reversible  error.  For  the  errors  pointed  out  the 
judgment  of  the  court  below  as  to  appellee  Boyle  is  reversed  and  the 
cause  remanded.  The  judgment  of  the  court  below  as  to  appellee 
Houston  &  Texas  Central  Railway  Company,  is  affirmed. 

Reversed  and  remanded  as  to  Boyle;  affirmed 

08  to  the  railway  company. 
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Cane  Belt  Railway  Company  v.  W.  M.  Crosson. 

Decided  May  10,  1905. 

1 4 — ^Negligenoe — ^Injury  to  Bailroad  Employe  on  Handoar. 

Evidence  in  an  action  for  injuries  to  a  railroad  section  hand  in  being 
thrown  from  a  moving  handcar,  held  sufficient  to  show  actionable  negligence 
on  the  part  of  the  foreman  in  charge  of  the  car  in  failing  to  look  out  for 
obstructions  on  the  track. 

2. — Same — Charge— Defense  not  Pleaded. 

It  was  not  error  for  the  court  to  refuse  a  requested  special  charge  sub- 
mitting categorically  the  theory  of  the  foreman,  charged  with  the  duty  of 
keeping  a  lookout,  that  he  was  excusable  in  not  seeing  the  obstruction  because 
he  was  then  watching  some  boys  approaching  the  track  further  on  ahead  (it 
appearing  that  boys  had  been  in  the  habit  of  placing  obstructions  on  the  track), 
where  it  had  not  been  pleaded  that  his  attention  had  been  so  attracted,  but 
merely  that  he  was  doing  all  in  his  power  to  guard  against  an  accident  from 
obstructions,  amounting  only  to  a  denial  of  negligence,  and  the  issue  of  care 
on  his  part  had  been  submitted  generally   in  the  main  charge. 

3. — Charge — ^Harmless  Error. 

Where  a  party  presents  to  the  court  two  special  charges  on  the  same 
issue,  he  can  not  complain  if  the  court  fails  to  select  and  give  the  one  most 
favorable  to  him. 

4. — Same. 

A  party  can  not  complain  of  an  error  in  the  charge  which  was  against 
the  opposing  party  and  could  not  have  injured  the  complainant. 

5. — ^Personal  Injury — Contributory  Negligenee. 

In  an  action  for  personal  injuries  by  a  railroad  employe,  who  was  treated 
in  defendant's  hospital  until  duly  discharged,  evidence  showing  a  collar  bone 
broken  and  union  thereof  delayed,  and  that  such  resultant  condition  was  due 
to  improper  adjustment,  or  to  use  before  the  union  took  place,  did  not  raise 
the  issue  of  contributory  negligence  in  failing  to  properly  care  for  the  injuries. 

6. — Argument  of  Counsel — Remarks  Withdrawn. 

Where  plaintiff's  counsel  withdrew  his  objectionable  remarks  and  also 
asked  the  court  to  instruct  the  jury  to  disregard  them — defendant's  counsel 
requesting  no  charge  to  that  effect — the  error  was  cured,  there  being  no  reason 
to  believe  that  any  harm  came  of  it. 

Appeal  from  the  District  Court  of  Matagorda.     Tried  below  before 
Hon.  Wells  Thompson. 

G.  G.  Kelley  and  Lane  &  Iliggins,  for  appellant. 

T.  M.  West,  W.  S,  Holman  and  T.  H.  Ridgeway,  for  appellee. — 1 
Appellant  having  requested  two  special  charges  on  the  same  issue,  the 
court  having  given  one,  it  can  not  complain  because  the  court  did  not 
give  the  one  most  favorable  to  it.  Gulf,  C.  &  S.  P.  By.  Co.  v.  Dunlap, 
26  S.  W.  Eep.,  656 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bohan,  47  S.  W. 
Rep.,  1052;  Houston  &  T.  C.  Ry.  Co.  v.  White,  23  Texas  Civ.  App., 
286;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cody,  20  Texas  Civ.  App., 
522;  Campbell  v.  Nicolini,  35  S.  W.  Rep.,  75;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  McGraw,  55  S.  W.  Rep.,  756;  Shepard  v.  Weiss,  28  S.  W. 
Rep.,  356;  Rio  Grande  Co.  v.  Varlela,  22  S.  W.  Rep.,  100. 
Vol.  XXXIX.  Civil— 24. 
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2.  A  cause  on  appeal  will  not  be  reversed  on  account  of  improper 
argument,  where  no  injury  is  shown  to  be  done  to  appellant;  the  evi- 
dence clearly  preponderating  in  favor  of  appellee,  and  no  complaint 
being  made  that  the  verdict  is  excessive,  nor  that  the  verdict  is  against 
the  preponderance  of  the  evidence,  and  no  request  being  made  of  the 
trial  court  to  instruct  the  jury  not  to  consider  the  improper  argument. 
Western  Union  Tel.  Co.  v.  Perry,  70  S.  W.  Bep.,  439;  H.  Electric 
Co.  V.  Bobinson,  8  Texas  Ct.  Bep.,  218;  International  &  G.  N.  By. 
Co.  V.  Mercer,  78  S.  W.  Bep.,  562;  San  Antonio  &  A.  P.  By.  Co.  v. 
Bowles,  30  S.  W.  Bep.,  727;  Texas  Central  By.  v.  Pledger,  81  S.  W. 
Bep.,  755;  Galveston,  H.  &  S.  A.  By.  v.  Duelen,  23  S.  W.  Sep., 
599;  Chicago,  B.  I.  By.  Co.  v.  Jones,  81  S.  W.  Bep.,  79. 

GILL,  Associate  Justice. — ^W.  M.  Crosson  sued  the  railway  com- 
pany for  damages  for  personal  injuries  sustained  by  him  from  a  fall 
from  a  moving  handcar  while  in  the  employment  of  the  company  as 
a  section  hand.  The  company  answered  by  general  denial,  by  the  aver- 
ment that  the  injuries  complained  of  were  due  to  unavoidable  acci- 
dent, and  specially  alleged  that  plaintiff  was  guilty  of  contributory 
negligence  in  standing  on  the  handcar  without  holding  to  the  handle- 
bars. A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  plaintiff, 
from  which  the  defendant  has  appealed. 

The  facts  are  as  follows:  Plaintiff  was  in  the  employ  of  defendant 
as  a  section  hand  and  was  working  under  a  foreman  who  was  his 
vice-principal.  On  the  occasion  in  question  the  plaintiff  was  on  a 
handcar  with  the  other  members  of  the  section  gang,  returning  from 
his  work.  He  and  the  other  members  of  the  gang  were  standing  up 
with  their  hands  on  the  handles  of  the  levers  by  which  the  car  was 
propelled.  At  the  point  of  the  accident  and  for  some  distance  before 
they  reached  it  the  road  was  down  grade  and  the  car  was  rolling  by  its 
own  momentum.  The  foreman,  whose  special  duty  it  was  to  keep 
a  lookout  for  obstructions  on  the  track,  was  sitting  on  the  car  with 
his  face  to  the  front  and  his  back  to  plaintiff.  Prior  to  that  time  some 
small  boys  in  that  neighborhood  had  been  placing  small  obstructions 
on  the  rails,  and  on  former  occasions  they  had  been  removed  by  the 
foreman  with  his  foot  without  stopping  the  car.  On  the  occasion  of  the 
accident  the  foreman  saw  some  small  boys  approaching  the  track  and 
was  watching  them  to  see  what  they  placed  on  the  track.  He  claims 
that  in  this  way  he  overlooked  an  object  on  the  rails  between  the  car 
and  the  point  the  boys  were  approaching.  The  object  could  easily  have 
been  seen  a  distance  of  fifty  or  sixty  feet,  and  the  foreman  admits 
he  would  have  seen  it  had  he  not  fixed  his  attention  on  the  boys,  and 
that  had  he  seen  it  the  accident  would  not  have  occurred. 

When  the  moving  car  struck  the  object  plaintiff  was  thrown  from  the 
car  and  suffered  the  injuries  of  which  he  complains.  Plaintiff  was 
relying  on  the  foreman  to  keep  a  lookout,  it  being  the  plaintiff's  duty 
to  assist  in  propelling  the  car.  We  are  of  opinion  the  facts  sustain  the 
verdict  on  the  issue  of  liability.  The  amount  of  the  verdict  is  not 
assailed. 

By  the  first  assignment  appellant  complains  of  the  refusal  of  the 
trial  court  to  give  a  requested  special  charge  submitting  categorically 
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the  foreman's  theory  that  he  was  excusable  in  watching  the  small 
boys  and  failing  to  see  the  obstruction.  That  his  attention  was  so  at- 
tracted was  not  pleaded^  the  averment  being  that  the  foreman  at  the 
time  of  the  accident  was  doing  all  in  his  power  to  guard  against  such 
an  accident.  This  amounted  to  no  more  than  a  denial  of  negligence. 
His  testimony  amounted  to  the  same  thing  and  presented  for  the  jury 
the  issue  of  ordinary  care.  The  requested  charge  did  not  present  a 
group  of  facts  which  was  pleaded  as  a  defense  and  which,  if  found  to 
be  true^  would  in  law  constitute  a  defense,  and  so  does  not  come  within 
the  rule  declared  in  Bailway  Company  v.  McGlamory,  89  Texas,  638. 
It  was  not  error  to  refuse  the  charge.  Its  refusal  was  justified  on 
another  ground.  The  issue  of  care  on  the  part  of  the  foreman  was 
submitted  generally  in  the  main  charge.  A  charge  requested  by  ap- 
pellant was  given  in  which  the  issue  was  affirmatively  submitted.  The 
appellant  having  presented  to  the  court  two  special  charges  upon  the 
same  issue,  will  not  be  heard  to  complain  if  the  court  fails  to  select 
and  give  the  one  most  favorable  to  appellant.  Bailway  Company  v. 
Dunlap,  26  S.  W.  Rep.,  656. 

Special  charge  No.  6  requesting  the  submission  of  the  issue  as 
to  whether  plaintiff  was  negligent  in  failing  to  hold  to  the  handle  bars 
was  properly  refused  because  the  undisputed  evidence  is  to  the  effect 
that  he  had  hold  of  them.  It  is  true  the  foreman  says  they  were  not 
"pumping''"  the  levers  at  the  time  of  the  accident,  but  he  not  only  does 
not  say  the  plaintiff  was  not  holding  on,  but  he  places  himself  in  a 
position  from  which  it  would  have  been  impossible  for  him  to  know 
one  way  or  the  other.  The.  testimony  that  plaintiff  was  so  holding 
on  is  affirmative  and  uncontradicted. 

By  the  third  assignment  a  part  of  the  main  charge  is  assailed  in 
which  the  trial  court  submits  issues' which  it  devolved  on  plaintiff  to 
establish  and  which  were  established  by  the  undisputed  proof.  We  are 
unable  to  perceive  upon  what  grounds  appellant  will  be  heard  to  com- 
plain. The  error  was  against  the  plaintiff  and  could  not  possibly 
have  injured  appellant.     The  assignment  is  overruled. 

By  special  charge  No.  7  appellant  sought  to  have  submitted  the 
issue  of  contributory  negligence  on  the  part  of  plaintiff  in  failing 
to  properly  care  for  his  injuries.  Such  an  issue  was  presented  neither 
by  the  pleading  nor  proof  and  the  charge  was  properly  refused.  One 
of  the  injuries  sustained  was  a  broken  collar  bone.  A  case  of  delayed 
union  was  presented,  the  bones,  instead  of  forming  a  bony  union  at  the 
broken  point,  formed  a  cartilaginous  or  soft  union  which  added  much 
to  the  seriousness  of  the  injury.  Certain  doctors  testified  that  ordinarily 
such  a  condition  was  due  to  improper  adjustment  or  to  use  before  the 
union  takes  place.  The  plaintiff's  bones  were  set  in  defendant's  hospital 
where  he  remained  until  duly  discharged.  There  is  no  evidence  that 
he  was  negligent  in  selecting  physicians  or  that  any  act  of  his  aggra- 
vated his  injuries.  In  this  state  of  the  evidence  the  testimony  that 
the  condition  of  his  collar  bone  may  be  accounted  for  on  the  ground 
that  it  was  unskilfully  set  or  used  too  soon,  is  not  enough  to  present 
the  issue  of  negligence  on  plaintiff's  part  in  that  respect. 

Appellant  complains  of  the  language  of  appellee's  counsel  in  his 
address  to  the  jury.     The  objectionable  remarks  were  withdrawn  by 
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counsel  and  the  jury  requested  to  disregard  it.  Plaintiff's  counsel 
at  the  time  also  asked  the  court  to  instruct  the  jury  to  disregard  them. 
Appellant  requested  no  charge  to  that  effect.  The  action  of  plaintiff's 
counsel  cured  the  error,  and  there  is  no  reason  to  believe  that  any 
harm  came  of  it. 

We  are  of  opinion  the  case  was  well  tried  and  that  the  judgment 
should  be  affirmed. 

Affirmed. 
Writ  of  error  refused. 


International   &   Great   Northern   Bailroad   Company   v.   Isom 

TiSDALE. 

Decided  May  10,  1905. 

1. — ^Kaster  and  Servant — Collision  with  Pnihoar — Contributory  Negligrence — 

Assumed  Bisk. 

Evidence  in  case  of  section  hand  injured  by  collision  of  train  with  a  push- 
car,  which  he  was  trying  to  get  off  the  track,  considered  and  held  to  support 
a  recovery  and  justify  the  refusal  of  instructions  to  find  for  defendant  because 
plaintiff  was  negligent  or  had  assumed  the  risk. 

2. — Assignment  of  Error. 

An  assignment  that  the  court  erred  in  its  charge  to  the  jur^  and  in  each 
and  every  part  thereof  is  too  general  to  require  consideration. 

3. — Charge — Eeqnest  for  Speolflo  Instruction. 

A  charge  holding  a  railway  company  liable  for  injury  to  a  section  hand 
by  collision  of  a  train  with  a  pushcar,  which  he  was  trying  to  get  off  the  track, 
if  the  foreman  knew  of  his  danger  and  failed  to  give  him  warning,  and  such 
omission  was  want  of  ordinary  care  and  caused  the  injury,  was  not  erroneous 
in  omitting  the  condition  that  plaintiff  was  relying  on  the  foreman,  or  in 
failing  to  define  ordinary  care,  in  the  absence  of  a  request  for  such  definition. 

4. — ^Damages — ^Personal  Injury — Charge. 

Instruction  on  measure  of  damages  for  personal  injury,  including  permanent 
impairment  of  earning  capacity,  considered  and  held  correct  and  not  authoriz- 
ing double  damages. 

5. — Contributory  Negligence — ^Burden  of  Proof. 

The  burden  of  proving  plaintiff's  contributory  negligence  being  generally 
on  the  defendant,  where  there  were  no  sufficient  circumstances  to  shift  the 
burden,  defendant  can  not  complain  of  the  omission  to  charge  on  the  subject 
and  the  refusal  of  a  charge  placing  the  burden  of  disproving  it  on  the  plaintiff. 

6. — Omission  of  Signals — Plaintiff's  Knowledge. 

Instruction  that  the  omission  of  signals  by  an  approaching  train  could 
not  be  considered  where  plaintiff  had  knowledge  of  its  approach,  held  properly 
refused  as  inapplicable  to  the  state  of  the  testimony. 

7. — ^Persons  on  Track — Presumption  of  Leaving. 

A  charge  that  those  operating  an  engine  had  a  right  to  presume  that  a 
push  car  would  be  removed  from  the  track  before  collision  held  properly  re- 
fused as  incorrect  as  applied  to  the  state  of  the  evidence. 

8. — Charge— Bisks  Assumed — ^Fog. 

A  charge  that  plaintiff,  as  member  of  a  section  crew,  assumed  the  risk 
of  his  employment  in  all  weathers,  and  there  was  no  negligence  in  sending  them 
out  in  a  fog,  was  properly  refused  as  argumentative  and  on  the  weight  of 
evidence. 
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9. — ^Instmotion — Xere  Aocldent. 

An  Id  struct  ion  as  to  the  law  of  injury  from  mere  accident  without  negli- 
gence held  properly  refused,  since  such  issue  was  not  involved. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below  be- 
fore Hon.  L.  W.  Moore. 

8.  R.  Fisher  J  for  appellant  (N.  A.  Stedman  of  counsel). — It  affirm- 
atively appearing,  from  all  the  evidence,  for  plaintiff  as  well  as  for  de- 
fendant, that  plaintiff  knew  of  the  approach  of  the  train  to  the  push- 
car,  and  of  the  danger  to  be  apprehended  therefrom,  in  ample  time, 
and  with  opportunity  to  remove  himself  to  a  place  of  safety,  and  that, 
with  such  knowledge,  he  nevertheless  voluntarily  remained  in  a  situa- 
tion of  danger  until  injured,  and  the  evidence  failing  to  show  any 
facts  that  would  justify  or  excuse  his  conduct,  or  relieve  him  from  the 
consequences  of  his  own  negligence,  or  of  assumption  of  risk,  he  was 
without  right  to  recover,  and  the  court  should  have  given  the  special 
instructions  requested  in  the  foregoing  assignments.  Contributory  neg- 
ligence: Sanches  v.  San  Antonio  &  A.  P.  Ry.  Co.,  88  Texas,  117, 
119;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  152;  Gahagan  v. 
Boston  &  M.  Ry.  Co.,  50  Atl.  Rep.,  146,  s.  c,  23  A.  &  E.  R.  Cas.  (n. 
8.),  141;  Lewis  v.  International  &  G.  N.  Ry.  Co.,  63  S.  W.  Rep.,  1091 ; 
Martin  v.  St.  Louis  S.  W.  Ry.  Co.,  63  S.  W.  Rep.,  1089 ;  St.  I^uis  S. 
W.  Ry.  Co.  V.  Branom,  73  S.  W.  Rep.,  1064;  International  &  G.  N. 
Ry.  Co.  V.  Graves,  59  Texas,  330;  Texas  &  P.  Ry.  Co.  v.  Fuller,  24  S. 
W.  Rep.,  1090;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Abendroth,  55  S.  W.  Rep., 
1122;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wilson,  59  S.  W.  Rep.,  590.  As- 
sumed risk:  Ft.  Worth,  etc.,  Ry.  Co.  v.  Gilstrap,  61  S.  W.  Rep.,  351; 
Texas  P.  C.  Co.  v.  Poe,  74  S.  W.  Reo.,  563;  San  Antonio  &  A.  P.  Rv. 
Co.  V.  Waller,  65  S.  W.  Rep.,  210;  Webb  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
65  S.  W.  Rep.,  684;  International  &  G.  N.  Ry.  Co.  v.  Story,  62  S.  W. 
Rep.,  130;  International  &  G.  N.  Ry.  Co.  v.  McCarthy,  64  Texas,  632; 
Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  72;  Texas  &  Pac. 
Ry.  Co.  V.  Bradford,  66  Texas,  732;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Drew,  59  Texas,  10;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lempe,  59 
Texas,  19;  Williams  v.  Delaware,  L.  &  W.  Ry.  Co.,  116  N.  Y.,  628; 
Lovejoy  v.  Boston  &  L.  Ry.,  125  Mass.,  79;  Quill  v.  Houston  &  T.  C. 
Ry.  Co.,  93  Texas,  616;  Missouri  Pac.  Ry.  Co.  v.  Somers,  71  Texas, 
700;  Missouri  Pac.  Ry.  Co.  v.  Somers,  78  Texas,  439;  Green  v.  Cross 
&  Eddy,  79  Texas,  130;  Texas  &  P.  Ry.  Co.  v.  French,  86  Texas,  96; 
Bonnet  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  75;  Bradford  v. 
Texas  &  Pac.  Ry.  Co.,  66  Texas,  732.  Distinction  between  contribu- 
tory negligence  and  assumed  risk :  Texas  &  X.  0.  Ry.  Co.  v.  Bingle,  9 
Texas  Civ.  App.,  326,  approved  by  Supreme  Court  in  Texas  &  N.  0. 
V.  Bingle,  91  Texas,  287. 

[4th  assignment].  The  court  erred  in  its  charge  to  the  jury,  and  in 
each  and  every  part  thereof,  the  same  being  an  incorrect  and  inaccurate 
statement  of  the  law  applicable  to  the  issues  and  facts  of  the  case. 

The  third  paragraph  of  the  charge  was  an  inaccurate  and  incorrect 
statement  of  the  law,  especially  in  view  of  the  fact  that  the  court  had 
failed  to  advise  or  instruct  the  jury  as  to  the  meaning  of  ordinary 
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care;  and  further,  because  such  instruction  was  not  predicated  upon 
any  assumption  that  plaintiff  was  relying  upon  the  foreman  to  protect 
him  against  an  approaching  train;  and  also  because  the  section  foreman 
rested  under  no  duty,  as  matter  of  law,  to  keep  a  lookout,  for  plaintiff's 
benefit,  for  approaching  trains,  or  to  warn  plaintiff  of  their  approach, 
it  being  the  duty  of  each  member  of  the  gang,  including  the  foreman, 
to  keep  a  lookout  for  his  own  safety. 

[7th  assignment.]  The  court  erred  in  the  sixth  paragraph  of  its 
charge,  and  in  particular  in  so  much  thereof  as  is  as  follows:  "If, 
under  the  circumstances  surrounding  the  plaintiff  at  the  time  he  re- 
ceived his  injuries,  if  any,  he  did  not  realize  the  danger,  and  acted  as 
an  ordinarily  prudent  person  would  have  acted  under  such  circum- 
stances, then  he  iff  not  guilty  of  negligence  nor  the  assumption  of  risk, 
and  if  you  further  find  from  the  evidence  that  the  defendant  company, 
its  agents  and  servants,  were  guilty  of  negligence,  as  alleged  by  plain- 
tiff, which  caused  directly  and  proximately  his  injuries,  if  any,  then 
you  should  find  for  the  plaintiff,"  because,  under  said  instruction,  the 
liability  of  the  defendant  is  made  to  depend,  not  upon  the  existence  of 
danger  and  plaintiff's  knowledge  of  it,  but  upon  the  mere  fact  that 
plaintiff,  even  if  possessed  of  knowledge  of  the  approach  of  the  train 
to  the  pushcar,  did  not  realize  the  danger,  and  acted  as  an  ordinarily 
prudent  person,  not  realizing  the  danger,  would  have  acted,  when  the 
law  is  that  any  person  who  engages  in  a  given  service  is  presumed  to 
have  the  capacity  to  understand  the  duties  of  his  employment,  and  to 
realize  not  only  ordinary  dangers  incident  thereto,  but  all  dangers  open 
and  apparent  to  one  in  the  exercise  of  ordinary  care  and  such  dangers 
as  naturally  result  from  given  causes.  Said  charge  is  also  erroneous 
because  it  entirely  relieved  plaintiff  from  the  exercise  of  ordinary  care, 
or  any  care  whatever  on  his  part  to  ascertain  the  existence  of  facts  from 
which  he  would  have  realized  the  danger.  Authorities  previously  cited; 
also  International  &  G.  N.  E.  R.  Co.  v.  Hester,  72  Texas,  40. 

The  court  erred  in  the  seventh  paragraph  of  its  charge,  in  which  it 
undertook  to  state  the  measure  of  damages  to  be  applied,  the  same 
being  an  incorrect  and  inaccurate  statement  of  the  law,  and  an  invita- 
tion to  the  jury  to  assess  double  damages.  Missouri,  K.  &  T.  Ry.  Co. 
v.  Hannig,  91  Texas,  350;  Texas  Brewing  Co.  v.  Dickey,  49  S.  Vf. 
Rep.,  935;  St.  Louis,  etc.,  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064;  see, 
also,  Texas  Cent.  Ry.  Co.  v.  Brock,  (Sup.  Ct.),  31  S.  W.  Rep.,  500,  and 
Galveston,  H.  &  S.'^A.  Ry.  Co.  v.  Porfert,  72  Texas,  344. 

The  court  erred  in  refusing  to  give  special  instruction  number  3, 
asked  by  defendant,  because  plaintiff's  own  evidence,  and  that  offered 
by  him,  subjected  him  to  a  suspicion  of  negligence  in  remaining  on  or 
near  the  track  with  knowledge  of  the  approach  of  the  train  to  the  push- 
car,  and  the  court  should  have  instructed  the  jury,  as  requested,  that 
the  burden  of  proving  negligence  in  the  particulars  alleged  in  the  peti- 
tion, and  that  plaintiff  was  in  the  exercise  of  ordinary  care,  and  did 
not,  by  his  own  act  or  acts,  contribute  to  the  injuries  of  which  he  com- 
plains, rested  upon  hiuL  Burden  of  proof,  suspicion  of  negligence: 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill,  69  S.  W.  Rep.,  136.  See,  too,  70  S. 
W.  Rep.,  103;  Gulf,  C.  &  S.  P.  Rv.  Co.  v.  Shieder,  88  Texas,  152; 
Texas  &  P.  Ry.  Co.  v.  Reed,  88  Texas,  439 ;  St.  Louis  S.  W.  Ry.  Co.  v. 
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Martin,  63  S.  W.  Rep.,  1089;  International  &  G.  N.  Ry.  Co.  v.  Lewis, 
63  S.  W.  Rep.,  1091 ;  Denison  &  S.  Ry.  Co.  v.  Carter,  70  S.  W.  Rep., 
322;  Missouri  Pac.  Ry.  Co.  v.  Foreman,  73  Texas,  311. 

The  court  erred  in  refusing  special  instruction  number  2,  asked  by 
defendant,  as  follows:  'TTou  are  instructed  that  it  appears,  from  the 
uncontroverted  evidence,  that  the  plaintiff,  Isom  Tisdale,  knew  of  the 
approach  of  defendant's  train  to  the  place  of  the  collision,  and  it  is, 
therefore,  wholly  immaterial  whether  or  not  the  statutory  or  other 
crossing  signals  were  given  by  those  in  charge  of  defendant's  engine  on 
approaching  said  place;  and  you  will  therefore  wholly  disregard  all 
evidence  to  the  effect  that  such  *  signals  were  not  given  or  were  not 
heard.*'  McDonald  v.  International  &  G.  N.  Ry.  Co.,  86  Texas,  1; 
Hoover  v.  Texas  &  Pac.  Ry.  Co.,  61  Texas,  505 ;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Ryon,  70  Texas,  66;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Bracken,  59  Texas,  375;  Chicago  R.  I.  Ry.  Co.  v.  Houston,  95  TJ.  S., 
701 ;  Continental  Imp.  Co.  v.  Stead,  95  TJ.  S.,  161. 

The  court  erred. in  refusing  to  give  special  instruction  number  4, 
asked  by  defendant,  as  follows:  '^ou  are  instructed  that  the  agents 
and  servants  of  a  railroad  company,  in  charge  of  a  running  train,  have 
the  right  to  presume  that  those  in  charge  of  a  pushcar  on  the  track 
ahead  of  the  train  will  remove  the  same  from  the  track,  or  place  them- 
selves in  a  position  of  safety  before  a  collision  occurs ;  and  in  this  con- 
nection you  are  further  instructed  that  no  duty  or  obligation  to  stop 
or  to  check  the  train  devolves  upon  those  in  charge  until  it  becomes  ap- 
parent that  the  man  or  men  in  charge  of  the  pushcar  will  not  remove 
the  car  from  the  track  or  themselves  from  danger.  If,  therefore,  you 
believe  from  the  evidence  that  defendant's  agents  and  servants  in 
charge  of  the  train  which  collided  with  the  pushcar  did  not,  and  could 
not,  know  that  the  pushcar  would  not  be  removed  from  the  track  in 
time  to  avert  a  collision,  and  that  the  plaintiff  would  not  remove  him- 
self from  his  position  by  the  pushcar  before  he  or  it  was  struck  by  the 
train — ^until  it  was  too  late,  by  resort  to  all  the  agencies  and  appliances 
with  which  the  engine  and  train  were  equipped,  to  stop  or  stay  its 
progress — then  you  will  return  a  verdict  for  the  defendant."  Inter- 
national &  G.  N.  R.  R.  Co.  V.  Garcia,  75  Texas,  584 ;  St.  Louis  &  S.  F. 
Rv.  Co.  V.  Herrin,  6  Texas  Civ.  App.,  723,  s.  c,  26  S.  W.  Rep.,  427; 
St.  Louis  &  S.  P.  Ry.  Co.  v.  Christian,  8  Texas  Civ.  App.,  249,  27  S. 
W.  Rep.,  933 ;  Houston  &  T.  C.  Ry.  Co.  v.  Wallace,  53  S.  W.  Rep.,  77 ; 
Saldana  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  43  Fed.  Rep.,  864;  Kansas 
City,  Ft.  W.  &  M.  Ry.  Co.  v.  Cook,  66  Fed.  Rep.,  122. 

Defendant  asked,  and  the  court  erred  in  refusing,  the  following  spe- 
cial instruction,  number  17:  ^TTou  are  instructed  that,  while  the  con- 
dition of  the  weather  on  the  day  of  the  accident  complained  of,  if  from 
the  evidence  you  believe  it  was  foggy,  might  add  to  the  risks  ordinarily 
incident  to  the  employment  in  which  plaintiff  was  engaged  as  a  mem- 
ber of  the  section  gang,  still  the  service  contracted  to  be  performed  was 
of  such  a  nature  as  to  embrace  within  its  scope  foggy  as  well  as  clear 
weather,  and  the  defendant  or  its  agents  can  not  in  such  case  be  charged 
with  negligence  for  having  the  section  gang  go  out  on  the  track  with  a 
pushcar  in  the  performance  of  their  duties  on  the  day  of  the  accident. 
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even  if,  from  the  evidence,  you  believe  the  weather  was  foggy.*'  In- 
ternational &  G.  N.  Ry.  Co.  V.  Hester,  72  Texas,  40,  60  Texas,  403. 

Defendant  asked,  and  the  court  erred  in  refusing,  the  following  spe- 
cial instruction,  number  18:  "You  are  instructed  that  plaintiff,  in  ac- 
cepting employment  from  defendant  as  a  member  of  a  section  gang, 
not  only  assumed  the  risks  ordinarily  incident  to  the  particular  service 
for  which  he  was  employed,  but  also  assumed  that  he  had  the  capacity 
to  understand  the  nature  and  extent  of  the  service  and  the  requisite 
ability  to  perform  it.  If,  therefore,  you  believe  from  the  evidence  that 
plaintiff's  injuries  were  the  result  of  a  mere  accident,  without  any  neg- 
ligence on  the  part  of  the  foreman  or  of  defendant's  agents  and  em- 
ployes in  charge  of  the  train  contributing  directly  and  proximately 
thereto,  then  you  will  find  for  the  defendant,  although  plaintiff  may 
not  have  had  the  capacity  to  understand  and  appreciate  the  danger 
threatened  by  the  approaching  passenger  train."     Same  authorities. 

Defendant  asked,  and  the  court  erred  in  refusing,  the  following  spe- 
cial instruction,  number  20 :  "The  jury  are  instructed  that  the  defend- 
ant rested  under  no  duty  or  obligation  to  the  plaintiff  or  other  section- 
men  to  notify  or  advise  him  or  them  that  a  train  was  late,  or  of  the 
time  it  would  probably  pass  the  place  where  he  or  they  were  at  work. 
And  in  this  connection  vou  are  further  instructed  that  the  section 
hands  and  other  employes  engaged  on  or  about  the  track  rest  under  the 
duty  of  maintaining  a  lookout  for  trains,  and  must  take  notice  of  the 
fact  that  the  defendant  has  the  right  to  send  out  trains  of  any  charac- 
ter, at  any  time,  without  advising  or  notifying  the  section  hands  of 
such  fact.'' 

B,  0.  Neighbors  and  A,  B.  Storey,  for  appellee. — If  the  defendant's 
servants  were  negligent  in  not  blowing  the  whistle  or  ringing  the  bell, 
and  the  plaintiff  was  also  negligent  in  not  looking  and  watching  the 
train  as  it  approached,  still  when  the  servants  of  the  appellant  and  the 
train  saw  his  danger,  that  he  stood  with  his  back  to  them,  it  was  their 
duty  to  stop,  or  blow  such  a  whistle  as  would  have  notified  him  of  his 
danger,  and  when  the  foreman  saw  his  danger  it  was  his  duty  to  notify 
him  to  get  away  from  it,  no  matter  how  negligent  plaintiff  might  have 
been  in  not  discovering  the  danger. 

Appellee  had  a  right  to  expect  that  the  men  on  the  train  and  his 
section  foreman  would  fully  comply  with  their  duty,  in  giving  the  sig- 
nals and  notifving  appellee  of  any  danger  to  him.  74  S.  W.  Eep.,  90; 
72  S.  W.  Rep.^,  94;  International  &  G.  N.  Ev.  Co.  v.  McVev,  81  S.  W. 
Rep.,  991 ;  Texas  &  P.  Rv.  Co.  v.  Lewis,  2G  S.  W.  Rep.,  873 ;  Stephens 
V.  Hannibal  &  St.  J.  Ry.  Co.,  9  S.  W.  Rep.,  591 ;  Texas  &  P.  Rv.  Co. 
V.  Lewis,  26  S.  W.  Rep.,  873 ;  Texas  &  P.  Ry.  Co.  v.  Carter,  73  S.  W. 
Rep.,  50. 

The  third  section  of  the  court's  charge  correctly  and  clearly  states 
the  duty  under  the  law  of  a  section  foreman  to  his  men  as  to  notice  to 
them  and  danger  known  to  him,  or  what,  by  the  exercise  of  ordinary 
care,  he  ought  to  have  known.  Texas  &  P.  Ry.  Co.  v.  Lewis,  26  S.  W. 
Rep.,  873;  Stephens  v.  Hannibal  &  St.  J.  Ry.  Co.,  9  S.  W.  Rep.,  391; 
International  &  G.  N.  Ry.  Co.  v.  McVey,  81  S.  W.  Rep.,  991 ;  Texas  & 
P.  Rv.  Co.  V.  Carter,  73  S.  W.  Rep.,  50 ;  Thompson  on  Negligence,  575, 
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975;  66  S.  W.  Rep.,  1111;  86  Texas,  1;  70  Texas,  461;  40  Am.  St. 
Rep.,  803,  and  cases  cited. 

Section  six  of  the  court's  charge  clearly  and  correctly  states  the  law 
applicable  to  the  facts,  and  was  passed  upon  as  correct  by  this  court  in 
the  former  trial  of  the  case.  See  International  &  G.  N.  Ry.  Co.  v. 
Tisdale,  81  S.  W.  Rep.,  347. 

The  measure  of  damages  given  in  charge  to  the  jury  follows  the  al- 
legation of  the  petition,  and  submits  the  matter  of  injury  to  the  jury 
in  the  language  frequently  approved  by  this  court.  In  Galveston,  H.  & 
S.  A.  Ry.  v.  Lynch,  55  S.  W.  Rep.,  389,  the  exact  language  of  the 
charge  is  passed  upon  and  approved  bv  the  court.  32  S.  \V.  Rep.,  783, 
40  S.  W.  Rep.,  509. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  the  acts  of  negli- 
gence relied  upon  by  him,  and  is  upon  tlie  defendant  to  show  the  acts 
of  negligence  alleged  by  it,  as  contributory  negligence  is  a  distinct  de- 
fense. The  only  exception  to  the  rule  is  where,  from  the  plaintiff's 
evidence,  the  issue  of  contributory  negligence  is  raised;  and  then  the 
courts  hold  that  the  jury  should  not  be  charged  upon  the  burden  of 
proof  at  all,  but  the  jury  should  be  left  to  find  the  fact  from  all  the 
evidence.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Hill,  70  S.  W.  Rep.,  103 ;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Shieder,  88  Texas,  152. 

The  statute  requires  that  a  whistle  be  blown  at  least  eighty  rods 
from  the  crossing,  and  the  bell  be  rung,  and  continue  to  be  rung,  until 
the  crossing  is  passed.  Revised  Statutes,  4507,  declares  "that  the  cor- 
poration operating  such  railway  shall  be  liable  for  all  damages  which 
shall  be  sustained  by  any  person  by  reason  of  such  neglect."  The  charge 
asked  by  appellant  would  substitute  for  the  statutory  requirement  the 
fact  that  plaintiff  was  told  of  the  coming  of  the  train  by  the  foreman. 
This  exact  question  was  decided  against  appellant  in  the  case  of  the 
Missouri,  K.  &  T.  Ry.  Co.  v.  Taft,  74  S.  W.  Rep.,  89,  in  which  it  was 
sought  to  substitute  the  loud  noise  made  by  the  train  for  these  signals. 
See  cases  there  cited. 

The  court  did  not  err  in  refusing  special  instruction  number  4,  asked 
by  the  defendant,  because  it  was  upon  the  weight  of  the  evidence,  was 
not  authorized  by  the  pleadings  or  facts  of  the  case,  and  is  not  a  cor- 
rect statement  of  the  law.  The  engineer  and  fireman  testified,  posi- 
tively, that  they  did  not  see  the  pushcar  by  reason  of  the  fog,  until  they 
were  right  on  it.  If  the  engineer  did  not  see  the  car  until  he  was  on 
it  he  could  not  have  acted  on  the  presumption  that  it  would  be  removed 
before  he  got  to  it,  and  therefore  justify  himself  under  the  theory  that 
he  did  see  it,  but  expected  it  to  be  removed  in  time  to  avert  danger.  He 
therefore  did  not  act  upon  the  presumption  that  the  charge  seeks  to 
make,  and,  if  he  did  not,  the  charge  should  not  have  been  given.  The 
rule  set  out  in  the  charge  does  not  apply  to  persons  rightfully  on  the 
track  in  charge  of  handcars.  See  the  case  of  Carter  (Texas  Civ.  App.), 
73  S.  W.  Rep.,  50. 

The  exact  charge  was  asked  and  refused  in  the  companion  case  to 
this  under  the  same  evidence  (International  &  G.  X.  Ry.  Co.  v.  McVey, 
81  S.  W.  Rep.,  991),  and  by  this  court  held  to  have  been  correctly  re- 
fused. 

Charges  not  applicable  to  any  issue  in  the  case  are  calculated  to  mis- 
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lead  the  jury,  and  are  erroneous.  Baker  v.  Ashe,  80  Texas,  359 ;  Wichita 
L.  &  C.  Co.  V.  State,  80  Texas,  688;  Lumpkin  v.  Nicholson,  10  Texas 
Civ.  App.,  110;  International  &  G.  N.  Ry.  Co.  v.  Cook,  16  Texas  Civ. 
App.,  390;  Waters-Pierce  Oil  Co.  v.  Cook,  6  Texas  Civ.  App.,  678; 
Texas  &  Pac.  Ry.  Co.  v.  Grey,  71  S.  W.  Rep.,  316;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Courtney,  71  S.  W.  Rep.,  307. 

EIDSON,  Associate  Justice. — This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  him  while  in  its  service  as  a  section  hand,  in  a  collision  between  a 
passenger  train  of  appellant  and  a  pushcar,  which  appellee  and  other 
members  of  the  section  gang  were  endeavoring  to  remove  from  the 
track.  Appellee  claimed  that  appellant  and  the  foreman  of  the  section 
gang  were  negligent  in  having  the  gang  upon  the  track  with  the  push- 
car  without  advising  appellee  of  the  approach  of  the  passenger  train, 
and  also  that  the  agents  and  servants  of  appellant  in  charge  of  the 
passenger  train  were  guilty  of  negligence  in  failing  to  signal  its  ap- 
proach to  the  pushcar,  and  in  negligently  and  carelessly  running  into 
the  same,  with  knowledge,  or  means  of  knowledge,  of  the  presence  of 
the  pushcar  on  the  track,  and  of  appellee  by  or  near  the  same. 

Appellant  answered  by  general  demurrer  and  special  exceptions,  a 
general  denial  and  special  answer,  interposing  the  defenses  of  contribu- 
tory negligence  and  assumed  risk. 

The  trial  before  a  court  and  jury  resulted  in  a  verdict  and  judgment 
for  appellee  for  $3,500. 

Appellant's  first,  second  and  third  assignments  of  error  complain  of 
the  refusal  of  the  court  to  give  to  the  jury  its  requested  charges  num- 
bers 1,  7  and  8,  which  were  peremptory  instructions  to  the  jury  to  find 
for  appellant.  The  court  did  not  err  in  refusing  these  charges,  as  there 
was  sufficient  evidence  adduced  upon  the  trial  to  support  the  allega- 
tions of  negligence  charged  against  appellant  in  appellee's  petition, 
and  to  support  a  finding  that  appellee  was  not  guilty  of  contributory 
negligence. 

Appellee  alleged  in  substance  that,  at  the  time  of  his  injury,  he  was 
a  section  hand  working  under  the  direction  of  a  section  foreman,  and, 
as  was  his  duty  at  the  time,  at  the  usual  hour,  was  upon  the  track  of 
defendant's  railroad,  engaged  in  unloading  ties  from  a  pushcar  on  the 
track  at  a  point  about  two  hundred  and  twenty  yards  south  of  a 
whistling  post,  and  about  the  same  distance  north  of  a  public  crossing; 
that  he  at  the  time  had  no  notice  of  the  delayed  passenger  train  about 
to  pass;  that,  while  so  engaged  under  the  direction  of  his  foreman,  he 
was  ordered  to  get  the  car  off  the  track,  as  a  train  was  coming;  that  he 
immediately,  with  all  haste,  attempted  to  obey  the  order;  that  four  men 
were  engaged  in  unloading  the  car,  one  at  each  end,  which  of  necessity 
placed  him  with  his  back  to  the  foreman,  who  was  north  of  him  on  the 
track;  that  when  so  engaged  in  attempting  to  remove  said  pushcar 
from  the  track,  without  any  notice  of  danger  from  the  approach  of  the 
engine,  he  was  run  into  by  the  engine  of  a  passenger  train  and  injured, 
as  set  out  in  his  petition ;  that  the  servants  in  charge  of  said  train  wil- 
fully and  negligently  ran  into  and  upon  appellee  while  he  was  so  en- 
gaged, without  any  notice  to  him  of  its  approach;  that  they  failed  to 
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ring  the  bell  or  blow  the  whistle^  as  required  by  law ;  that  the  f oreman, 
under  whose  direction  appellee  was  at  the  time  engaged  in  clearing  the 
track  for  the  train  to  pass,  saw  and  knew  of  appellee's  danger^  and  neg- 
ligently and  wilfully  failed  to  notify  him;  that  appellee  knew  of  the 
public  crossing  where^  under  the  law,  appellant  was  required  to  blow 
its  whistle  and  ring  its  bell;  that  as  he  worked  he  listened  for  the 
whistle  and  the  ringing  of  the  bell;  that,  if  appellant  had  complied 
with  its  duty  in  this  respect  he  would  have  been  notified  of  the  ap- 
proach of  the  train  in  time  to  have  avoided  the  injury;  that  he  did  not 
hear  the  bell  ring  or  the  whistle  blow;  that  appellant's  servants  in 
charge  of  said  train  saw,  or,  by  the  use  or  ordinary  care,  could  have 
seen,  appellee  on  the  track  for  a  long  distance,  and  could  easily  have 
stopped  the  train  and  have  avoided  the  injury,  or  could  have  notified 
the  appellee  of  the  approach  of  the  train  so  that  he  could  have  gotten 
of!  the  track  and  avoided  injury  to  him ;  that  the  section  foreman  under 
whom  appellee  was  working  saw  appellee's  danger,  and  attempted  to 
stop  said  train  by  giving  to  the  servants  and  employes  of  appellant  the 
usual  signals  for  said  train  to  stop,  which  signals  they  saw  but  refused 
to  obey;  that  said  section  foreman  knew  that  the  trainmen  were  dis- 
obeying the  signals  to  stop,  but  negligently  and  wilfully  failed  to  notify 
appellee  of  his  danger,  thereby  causing  appellee  to  be  injured  as  al- 
leged. 

These  allegations  are  substantially  supported  by  the  testimony  of  ap- 
pellee; and  as  to  the  failure  upon  the  part  of  appellant  to  ring  the 
bell  or  blow  the  whistle,  as  required  by  law,  he  is  corroborated  by  other 
witnesses  who  testified  upon  the  trial.  Evidently  McVey,  the  foreman, 
saw  the  train  approaching,  and  thought,  when  he  told  his  men  to  hurry 
up  and  get  the  pushcar  off,  that  there  would  be  time  to  get  it  off  be- 
fore the  train  would  strike  it,  or  that  the  trainmen  would  see  the  push- 
car,  and  him  and  his  men  attempting  to  get  the  same  off  the  track,  and 
would  slow  up  and  avoid  a  collision,  and,  therefore,  did  not  warn  the 
appellee  of  his  danger.  The  evidence  also  shows  that  McVey,  seeing 
that  his  men  were  not  likely  to  get  the  pushcar  off  the  track  in  time  to 
avoid  the  collision,  went  to  their  assistance,  and,  while  assisting  them 
in  the  attempt  to  get  the  same  off  the  track,  the  train  collided  with  the 
pushcar  and  killed  him  and  injured  the  appellee,  as  set  forth  in  his 
petition.  While  it  was  commendable  in  McVey  to  thus  assume  the  risk 
of  losing  his  own  life  to  save  the  lives  of  the  passengers  and  employes 
on  the  train,  still  it  was  his  duty  to  notify  the  appellee  of  the  danger  to 
which  he  was  being  exposed  in  time  for  him  to  have  avoided  it;  and 
the  failure  of  McVey  to  so  notify  him  constituted  negligence  on  the 
part  of  appellant.  (Texas  &  P.  Ry.  Co.  v.  Lewis,  26  S.  W.  Rep.,  873; 
Stephens  v.  Hannibal  &  St.  J.  Ry.  Co.,  9  S.  W.  Rep.,  591;  Texas  & 
P.  Ry.  Co.  V.  Carter,  73  S.  W.  Rep.,  50 ;  International  &  G.  N.  Ry.  Co. 
V.  McVey,  81  S.  W.  Rep.,  991.) 

Appellant's  fourth  asajignment  of  error  is  too  general  to  require  con- 
sideration. 

Appellant's  fifth  assignment  of  error  complains  of  the  third  para- 
graph of  the  court's  charge,  which  is  as  follows:  "It  was  the  duty  of 
the  foreman  to  exercise  ordinary  care  for  the  safety  of  the  plaintiff 
while  working  under  him  in  unloading  the  pushcar;  and  if  you  find 


380  Texas  Civil  Appeals  Reports,  Vol,  39.  [May, 

from  the  evidence  that  the  section  foreman  knew  the  danger  to  the 
plaintiff  by  reason  of  the  near  approach  of  the  train,  and  that  he 
failed  to  notify  him  of  such  danger,  and  that  such  action  on  his  part 
was  negligence,  as  hereinbefore  defined,  then  the  defendant  would  be 
liable  if  such  negligence  caused  the  injury  complained  of,  unless  you 
further  find  that  the  plaintiff  knew  himself  of  such  danger,  or,  by  the 
use  of  ordinary  care,  could  have  known/* 

Appellant's  contention  is  that  said  paragraph  is  an  inaccurate  and 
incorrect  statement  of  the  law,  in  that  the  court  had  failed  to  advise 
or  instruct  the  jury  as  to  the  meaning  of  ordinary  care,  and  because 
such  instruction  was  not  predicated  upon  any  assumption  that  the  plain- 
tiff was  relying  upon  the  foreman  to  protect  him  against  the  approach- 
ing train.  In  our  opinion,  said  paragraph  of  the  court's  charge  is  a 
proper  and  correct  statement  of  the  duty,  under  the  law,  of  a  section 
foreman  under  the  circumstances  alleged  and  proven  in  this  case;  and, 
if  appellant  desired  a  specific  definition  of  ordinary  care  given  to  the 
jury,  it  should  have  requested  same.  (Texas  &  P.  By.  Co.  v.  Ijewis, 
supra;  Stephens  v.  Railway  Co.,  supra;  Railway  Co.  v.  Carter,  supra.) 

What  was  said  in  disposing  of  the  fifth  assignment  of  error  disposes 
of  the  sixth. 

There  was  no  error  in  the  sixth  paragraph  of  the  court's  charge, 
complained  of  in  appellant's  seventh  assignment  of  error,  and  hence 
that  assignment  is  overruled.  (International  &  G.  N.  Ry.  Co.  v.  Tis- 
dale,  81  S.  W.  Rep.,  347.) 

Appellant's  eighth  assignment  of  error  complains  of  the  seventh  para- 
graph of  the  court's  charge,  which  is  as  follows:  "If  you  find  for  the 
plaintiff,  and  allow  him  damages,  you  should  allow  him  such  sum  as 
you  believe  from  the  evidence  will  compensate  him  reasonably  for  the 
injuries  received,  if  any;  and  in  estimating  his  damages,  if  any,  you 
may  take  into  consideration  the  mental  and  physical  pain  and  suffer- 
ing, if  any,  consequent  upon  the  injuries  received,  and  the  reasonable 
value  of  time  already  lost,  if  any,  consequent  upon  his  injuries;  and 
if  you  believe  from  the  evidence  that  said  injuries  are  permanent,  and 
will  disable  him  to  labor  and  earn  money  in  the  future,  then  you  may, 
in  addition  to  the  above,  find  such  sum  as  will,  if  paid  now,  be  a  fair 
compensation  for  his  diminished  capacity,  if  any,  to  labor  and  earn 
wages  in  the  future,"  upon  the  ground  that  the  same  is  an  incorrect 
and  inaccurate  statement  of  the  law,  and  an  invitation  to  the  jury  to 
assess  double  damages.  We  do  not  agree  with  the  contention  of  ap- 
pellant. In  our  opinion,  this  instruction  properly  and  correctly  sub- 
mits to  the  jury  the  true  measure  of  damages,  in  view  of  the  pleadings 
and  evidence  in  this  case,  and  it  does  not  authorize  or  require  the  jury 
to  assess  double  damages  upon  any  matter  enumerated  therein.  (Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Lynch,  55  S.  W.  Rep.,  389;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Waldo,  32  S.  W.  Rep.,  783.) 

Appellant's  ninth  assignment  of  error  complains  of  the  refusal  of 
the  court  to  give  its  special  instruction  number  3,  which  placed  the 
burden  upon  appellee  to  prove  that,  at  the  time  of  the  injury,  he  was 
not  guilty  of  contributory  negligence.  We  think  there  was  no  error  in 
this  action  of  the  court.  The  general  rule  is  that  the  burden  is  on  the 
defendant  to  establish  contributory  negligence;  but,  in  this  case,  the 
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court  gave  no  charge  to  the  jury  as  to  the  burden  of  proof  on  this 
issue,  and  the  appellant  has  no  reason  for  complaint.  (Gulf,  C.  &  S. 
F.  Rv.  Co.  V.  Hill,  70  S.  W.  Rep.,  103;  Railway  Co.  v.  Geiger,  79 
Texas,  21;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shieder,  88  Texas,  152.) 

By  its  tenth  assignment  of  error  appellant  complains  of  the  refusal 
of  the  court  to  give  to  the  jury  its  special  instruction  number  2.  There 
was  no  error  in  this  action  of  the  court,  as  the  testimony  tended  to  show 
that  appellee  did  not  know  of  the  danger  he  was  in  on  account  of  the 
near  approach  of  the  train;  and,  also,  he  was  entitled  to  the  benefit 
of  the  signals  in  his  protection,  as,  at  the  time  of  the  injury,  he  was  at 
a  point  near  enough  to  have  heard  them,  if  given  as  required  by  the 
law.  (Missouri,  K.  &  T.  Ry.  Co.  v.  Taft,  74  S.  W.  Rep.,  89;  Railway 
Co.  v.  Hester,  72  Texas,  43.) 

The  court  below  did  not  err  in  refusing  to  give  to  the  jury  appel- 
lant's special  instruction  number  4,  because  the  same  does  not  embody 
a  correct  principle  of  law,  in  view  of  the  pleadings  and  evidence  in  this 
case.  (Carter  v.  Texas  Pac.  Ry.  Co.,  supra;  International  &  G.  N. 
Ry.  Co.  V.  McVey,  supra.) 

There  was  no  error  in  the  refusal  of  the  court  to  give  to  the  jury 
the  special  charges  requested  by  appellant,  as  shown  by  its  twelfth, 
thirteenth,  sixteenth  and  seventeenth  assignments  of  error,  because  the 
matters  to  which  they  relate  were  fully  covered  by  the  general  charge 
of  the  court  and  the  requested  charges  given. 

There  was  no  error  in  the  refusal  of  the  court  to  give  appellant's 
requested  charge  number  17,  because  the  same  is  argumentative  and 
upon  the  weight  of  the  evidence. 

Appellant's  nineteenth  assignment  of  error  complains  of  the  refusal 
of  the  court  to  give  its  special  instruction  number  18.  We  overrule 
this  assignment  because  there  was  no  issue  of  accident  involved  in  this 
case. 

Appellant's  twentieth  and  twenty-first  assignments  of  error  are  over- 
ruled, because  the  matters  to  which  they  relate  are  fully  covered  by 
special  charges  numbers  11  and  14,  given  by  the  court  at  appellant's 
request. 

Appellant's  special  instruction  number  15,  the  refusal  to  give  which 
is  complained  of  by  its  twenty-second  assignment  of  error,  was  fully 
covered  by  its  special  charge  number  10  given  by  the  court. 

We  overrule  appellant's  twenty-third  assignment  of  error,  as  the 
court  correctly  refused  to  give  its  special  instruction  number  20  to  the 
jury,  as  the  same  does  not  state  a  correct  principle  of  law,  and  takes 
away  from  the  jury  the  right  to  pass  upon  the  acts  and  conduct  of  the 
parties,  as  developed  by  the  evidence,  as  constituting  negligence  or  con- 
tributory negligence. 

Appellant's  twenty-fourth  and  twenty-fifth  assignments  of  error  are 
overruled,  as,  in  our  opinion,  there  is  ample  testimony  in  the  record  to 
support  the  verdict  of  the  jury;  and  the  amount,  in  view  of  the  nature 
and  character  of  the  injuries  received  by  appellee,  is  not  excessive. 

The  judgment  of  the  court  below  is  affirmed. 

AffirtnBd* 

Writ  of  error  refused. 
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Security  Mutual  Life  Insurance  Company  v!  Jeff  B.  Calvert. 

Decided  Ua,y  10,  1905. 

Ufe  Iniuranee — ^Warranty — ^ETidenoe. 

An  application  for  life  insurance,  made  a  part  of  the  policy,  having  war- 
ranted  the  truth  of  representations  therein  that  the  applicant  was  in  good 
health  at  the  time  and  had  not  been  treated  by  a  physician  for  ten  years,  and 
the  undisputed  evidence  showing  such  statements  to  be  untrue,  it  was  error 
to  submit  the  question  of  their  truth  or  falsity  to  the  jury. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below  be- 
fore Hon.  T.  D.  Montrose. 

Frederick  William  Jenkins  and  Coke  &  Coke,  for  appellant. — Facts 
with  reference  to  which  there  can  be  no  controversv  under  the  evidence 
should  not  be  submitted  to  the  jury,  but  should  be  assumed  to  be  true 
by  the  court  in  its  charge.  Druse  v.  Wheeler,  26  Mich.,  189;  Firemen's 
Fund  Ins..Co.  v.  McGreevy,  118  Fed.  Bep.,  419;  Western  U.  Tel.  Co.  v. 
Burgess,  60  S.  W.  Rep.,  1023 ;  Houston  &  T.  C.  Ry.  Co.  v.  Gilraore,  62 
Texas,  391 ;  Houston  &  T.  C.  Ry.  Co.  v.  Harvin,  54  S,  W.  Rep.,  631 ; 
International  &  Q.  N.  Ry.  Co.  v.  Stewart,  57  Texas,  166;  Wintz  v. 
Morrison,  17  Texas,  387. 

A  finding  of  waiver  or  estoppel  on  the  part  of  defendant,  growing 
out  of  the  demand  for  additions  or  corrections -to  the  proofs  of  death, 
could  not  be  supported  under  the  evidence,  and,  therefore,  the  court 
erred  in  submitting  such  question  to  the  jury.  United  States  Ins.  Co. 
v.  Moriarity,  36  S.  W.  Rep.,  943;  German  Am.  Ins.  Co.  v.  Waters,  10 
Texas  Civ.  App.,  366 ;  May  on  Insurance,  vol.  2,  sec.  506 ;  Robertson  v. 
Metropolitan  Ins.  Co.,  88  N.  Y.,  541;  Bennecke  v.  Connecticut  Mut. 
Ins.  Co.,  105  TJ.  S.,  359;  George  Home  Ins.  Co.  v.  Rosenfield,  95  Fed. 
Rep.,  367;  Home  Life  Ins.  Co.  v.  Myers,  112  Fed.  Rep.,  852. 

5.  if.  McMahan  and  Looney  &  Clark,  for  appellee. — Facts  recited  in 
the  special  charge  number  8,  as  proved  '^beyond  question,*^  were  contra- 
dicted, and  it  would  have  been  a  palpable  error  for  the  court  to  have 
given  the  special  charge  requested. 

The  evidence  amply  supports  the  issue  of  waiver,  and  the  co.urt  did 
not  err  in  giving  that  part  of  the  main  charge  complained  of.  Besides, 
at  appellant's  request,  the  very  issues  now  objected  to  were  submitted 
by  special  charges  numbers  2,  7  and  10,  and,  if  there  had  been  any  er- 
ror in  submitting  the  questions  complained  of,  appellant  is  in  no  posi- 
tion to  complain. 

FISHER,  Chief  Justice. — ^This  is  a  suit  by  Calvert  against  the 
insurance  company  on  a  policy  issued  on  the  life  of  his  wife,  in  which 
the  appellee  was  named  as  beneficiary.  Verdict  and  judgment  were  in 
appellee's  favor.  The  court,  among  other  things,  instructed  the  jury  as 
follows : 

"Second.  Unless  you  find  for  the  defendant  under  the  instructions 
hereinafter  given  you,  you  are  instructed  to  find  for  the  plaintiff  in  the 
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sum  of  $1,211.60,  the  same  being  the  amount  of  the  policy,  together 
with  six  percent  interest  thereon  from  the  date  suit  was  filed,  and 
twelve  percent  damages  on  the  face  of  the  policy,  and,  in  addition  there- 
to, such  reasonable  amount  as  attorney's  fees  as  you  may  find  from  the 
evidence  he  is  entitled  to  recover  for  the  prosecution  of  this  suit. 

"Third.  You  are  charged  that,  in  the  application  made  by  Mrs.  Sal- 
lie  Calvert  for  the  policy  sued  on,  she  stat^  that  Dr.  T.  J.  Milner,  of 
Greenville,  Texas,  was  then  her  family  physician;  that  it  had  been  ten 
years  since  she  had  been  last  attended  by  a  physician  or  consulted  one; 
that  she  had  never  been  afflicted  with  malaria,  and  had  never  been  af- 
flicted with  disorder  of  the  liver;  that  her  menstruation  was  regular 
and  healthy,  and  that  it  had  always  been  so ;  that  she  had  no  knowledge 
of  any  disease,  organic  or  functional,  of  any  of  her  reproductive  or- 
gans; that  she  had  never  had  any  injury,  disease  or  disorder  other 
than  as  stated  in  the  several  parts  of  the  said  application.  You  are  fur- 
ther charged  that,  in  said  application,  the  said  deceased  Sallie  Calvert 
agreed  that  the  policy  applied  for  should  not  be  in  force  unless  actually 
delivered  to  her  and  accepted  by  her  in  her  lifetime,  and  while  she  was 
in  good  health,  and  unless  the  first  premium  due  thereon  should  be 
actually  received  by  the  company. 

"Fourth.  Therefore,  if  you  find  from  the  evidence  that  the  state- 
ments, or  either  of  them,  set  out  in  paragraph  3  of  this  charge,  were 
in  any  respect  untrue,  or  if  you  should  find  from  the  evidence  that  said 
policy  was  not  delivered  to  and  accepted  by  Mrs.  Sallie  Calvert,  and  the 
premium  paid  thereon,  while  she  was  in  good  health,  then,  in  either 
event,  you  will  find  for  defendant,  unless  you  should  find  for  plaintiff 
under  the  instructions  hereinafter  given  you.*' 

The  facts  submitted  in  the  third  subdivision  of  the  charge,  as 
quoted,  were  pleaded  by  the  appellant  as  breaches  of  a  warranty  con- 
tained in  the  application  for  insurance,  which  is  made  a  part  of  the 
policy.  The  facts  stated  by  Mrs.  Calvert  were  warranted  to  be  true. 
The  appellant  requested  of  the  court  the  following  charge,  which  was 
refused : 

'TTou  are  instructed  that  the  evidence  shows  beyond  question  (1)  that 
Mrs.  Calvert  was  not  in  good  health  when  the  policy  sued  on  was  deliv- 
ered to  J.  B.  Calvert;  (2)  that  her  statement  that  T.  J.  Milner  was  her 
family  physician  was  untrue;  (3)  that  her  statement  that  it  had  been 
ten  years  since  she  was  last  attended  by  a  physician,  or  consulted  one, 
and  that  she  then  consulted  Dr.  0.  Smith,  for  malarial  fever,  was  un- 
true; (4)  that  her  statement  that  her  menstruation  was  regular  and 
healthy,  and  had  always  been  so,  was  untrue.  That  any  one  of  these 
matters  rendered  the  policy  unenforceable ;  and,  unless  you  believe  from 
the  evidence  that  the  defendant  had  waived  each  and  every  one  of  them, 
then  you  should  find  for  the  defendant." 

As  above  said,  the  application  made  by  Mrs.  Calvert  for  the  policy 
was,  by  the  terms  of  the  policy,  referred  to  and  made  a  part  thereof, 
and  the  application  itself  warrants  the  truth  of  the  statements  and  an- 
swers made  by  her,  and  that  such  answers  and  statements  were  full  and 
complete.  It  contained  the  further  provision  that  the  policy  applied 
for  should  not  be  in  force  unless  actually  delivered  to  and  accepted  by 
her  during  her  lifetime,  and  while  in  good  health,  and  the  first  pre- 
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miigii  thereon  actually  received  by  the  company.  The  application  and 
written  statement  made  by  her  were  signed  and  executed  on  the  26th  of 
June,  1902.  The  evidence  shows  beyond  dispute  that  she  was  sick,  and 
not  in  good  health,  when  the  policy  was  delivered  about  the  12th  of 
August,  1902 ;  and  the  testimony  shows  that  she  died  a  few  days  there- 
after. She  stated  in  the  application  that  her  medical  adviser  and  fam- 
ily^ physician  was  Dr.  T.  J.  Milner,  of  Greenville,  Texas ;  she  stated 
that  she  had  not  been  attended  by  a  physician,  or  consulted  one,  for  ten 
years,  and  she  stated  that  the  disease  for  which  she  was  then  treated 
was  malarial  fever,  and  that  the  physician  who  treated  her  was  Dr.  0. 
Smith,  of  Cumby,  Texas.  She  further  stated  that  her  menstruation 
was  regular  and  healthy,  and  had  always  been  so. 

There  is  evidence  which  tends  to  show  that  this  last  statement  was 
not  true,  and  there  is  evidence,  also,  which  tends  to  show  that  Dr.  Mil- 
ner was  not  her  family  physician;  but  as  to  these  two  answers  there 
might  be  some  question,  and  the  truth  or  falsity  of  which  it  might 
have  been  proper  for  the  court  to  submit  to  the  jury ;  but  the  statement 
she  made  to  the  effect  that  she  had  not  been  attended  by  a  physician, 
or  consulted  one,  within  ten  years,  was  not  true,  and  the  incorrectness 
of  this  statement  is  established  by  the  undisputed  evidence  in  the  rec- 
ord. The  evidence  is  also  undisputed  that  the  policy  was  delivered 
when  she  was  not  in  good  health. 

Dr.  Cantrell,  whose  evidence  is  not  disputed,  testified  that  he  knew 
Mrs.  Calvert  about  four  years  prior  to  her  death ;  that  he  was  her  medi- 
cal adviser  most  of  the  four  years;  that  he  first  attended  her  during 
the  year  1899;  her  trouble  at  that  time  was  fever,  caused  by  cold; 
that  he  attended  her  on  August  27,  1899,  August  31,  1899,  and  Sep- 
tember 1,  1899,  at  Greenville,  Texas,  for  fever  caused  by  cold,  and  tliat 
Mrs.  Calvert  consulted  him  as  her  physician  preceding  June  26,  1902 ; 
that  on  October  11,  1899,  she  consulted  him  at  his  office  in  Greenville, 
Texas,  to  be  vaccinated,  and  on  October  14,  1900,  she  consulted  him, 
but  the  witness  does  not  remember  what  it  was  for. 

Now,  the  undisputed  evidence  of  Dr.  Cantrell  shows  that  she  had 
been  treated  by,  and  consulted  a  physician,  several  times  less  than  ten 
years  before  the  application  for  the  policy  was  made.  In  Brock  v.  The 
United  Moderns  (81  S.  W.  Rep.,  342),  this  court  treated  a  similar 
statement  made  by  the  assured  as  false,  when  contradicted  by  the  un- 
disputed evidence  of  a  physician  to  the  contrary,  and  held  that  the  trial 
court,  upon  the  evidence  of  the  physician,  correctly  instructed  the  jury 
to  return  a  verdict  for  the  insurance  company.  The  ruling  made  in 
the  case  cited  is  supported  by  Flippen  v.  State  Life  Insurance  Co.  (30 
Texas  Civ.  App.,  362,  70  S.  W.  Rep.,  787) ;  Fidelity  Mut.  Life  Assn. 
V.  Harris  (94  Texas,  25),  and  other  cases  cited  in  the  opinion  in  Brock 
V.  United  Moderns. 

As  said  before,  there  is  no  dispute  whatever  as  to  the  fact  that  Mrs. 
Calvert  was  in  bad  health  when  the  policy  was  delivered.  These  two 
facts  being  undisputed  and  conclusively  established,  the  court  com- 
mitted an  error  in  submitting  them  to  the  jury  as  controverted  issues 
in  the  case,  and  should  have  treated  the  facts  as  established,  and  so  in- 
structed the  jury.  The  error  in  this  respect  is  complained  of  in  appel- 
lant's first  and  second  assignments  of  error.     Where  there  is  no  dift- 
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pute  as  to  a  fact  the  court  should  not  leave  it  to  be  found  by  the  jurv. 
(Western  Union  Tel.  Co.  v.  Burges,  60  S.  W.  Rep.,  1024.) 

We  have  carefully  considered  the  other  questions  presented  in  ap- 
pellant's remaining  assignments  of  error,  and  find  that  they  present 
no  reversible  error. 

The  question  of  waiver  was  in  the  case,  and  the  court,  in  its  main 
charge,  in  connection  with  the  special  charge  given  at  the  request  of 
appellant,  properly  submitted  that  issue. 

For  the  errors  in  the  charge  of  the  court,  as  discussed,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  T.  Whaley  v.  Bankers'  Union  op  the  World. 

Decided  May  10,  1905. 

1. — Corporations  of  Different  States — Consolidation. 

Where  corporations  are  created  by  different  States,  they  can  consolidate 
only  under  concurrent  legislation  of  each  State,  and  in  such  case,  since  the 
laws  of  the  State  have  no  extra-territorial  effect,  there  is  in  law  a  separate  and 
distinct  corporation  in  each  State. 

S. — Same — ^De  Facto  Corporation. 

An  attempted  consolidation  when  no  statute  authorizes  it  is  a  nullity,  and 
can  not,  by  user  of  corporate  powers,  become  •  a  corporation  de  facto,  since  it 
could  not  be  a  corporation  de  jure. 

8. — Same — ^Mntnal  Benefit  Society — ^Eqnitable  Estoppel. 

Where  plaintiffs  wife  was  insured  for  his  benefit  in  a  mutual  benefit 
society  which  consolidated  with  the  defendant  association,  by  a  proceeding 
which  was  void,  defendant  assuming  payment  of  such  society's  obligations, 
plaintiff  could  not,  upon  the  wife's  death,  base  any  claim  against  defendant 
upon  the  ground  of  equitable  estoppel,  since  he  had  paid  nothing  to  defendant, 
nor  did  it  receive  anything  of  value  belonging  to  him  or  make  any  promise 
or  agreement  based  upon  any  consideration  with  him.  He  can  enforce  his 
rights  only  against  the  receiver  of  u\e  mutual  benefit  society,  it  being  insolvent, 
when  the  receiver  has  recovered  its  assets  erroneously  turned  over  to  defendant. 

4. — Same — ^DiTcrsion  of  Benefit  Fnnd — Fresnmption — intra  Vires. 

In  the  absence  of  proof  of  the  law  under  which  appellee  was  incorporated 
it  must  be  presumed  that  it  comes  within  the  fraternal  beneficiary  associations 
regulated  by  the  statute  of  1899,  and  is  subject  to  the  limitations  therein 
prescribed,  and  hence  a  contract  diverting  its  benefit  fund  to  the  payment  of 
certificates  issued  by  another  corporation  with  which  it  had  no  lawful  con- 
solidation would  be  ultra  vires  and  void.     Acts  of  1899,  p.  195. 

Appeal  from  the  District  Court  of  Cooke.    Tried  below  before  Hon. 
D  E.  Barrett. 

Oreen  &  Blanion,  for  appellant. — The  conrt  erred  in  refusing  to  sub- 
mit the  evidence  to  the  jury  and  in  instructing  a  verdict  for  the  de- 
fendant^ because  the  evidence  tended  strongly  to  show  that  the  Bankers' 
Union  of  the  World  had,  for  a  valuable  consideration,  received  and  en- 
joyed by  it,  including  the  payment  of  assessments  upon  the  certificate 
Vol.  XXXIX.  Civil— 25. 
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to  the  Bankers'  Union  after  the  consolidation,  undertaken  and  obligated 
itself  to  pay  to  plaintiff  the  amount  due  upon  the  certificate,  and  that 
said  obligation  was  a  binding  and  subsisting  one  upon  defendant.  Pot- 
ter V.  WTieat,  53  Texas,  406 ;  Murtain  v.  Stokes,  90  Texas,  362 ;  Chil- 
dress V.  Smith,  90  Texas,  616;  Johnson  v.  Drought,  22  S.  W.  Rep., 
295 ;  Eoyall  v.  Gulf,  C.  &  S.  F.  Ey.  Co.,  32  S.  W.  Bep.,  186 ;  Smith  v. 
Bank,  20  S.  W.  Bep.,  1119. 

W.  E.  Murphy,  for  appellee. — 1.  Corporations  possess  only  such 
powers  as  are  expressly  granted,  or  such  as  are  necessary  to  carry  into 
effect  the  powers  expressly  granted.  There  was  no  power  authorizing 
the  consolidation  attempted  to  be  made  as  shown  in  this  case.  Rev. 
Stats.,  arts.  643,  649,  665 ;  Gen.  Laws  of  Texas,  1899,  p.  199,  sees.  1- 
11;  Lyons-Thomas  Hdwre.  Co.  v.  Perry  Stove  Mfg.  Co.,  24  S.  W.  Bep., 
16;  Northside  By.  Co.  v.  Worthington,  30  S.  W.  Bep.,  1055;  South 
Texas  Nat.  Bank  v.  La  Grange  Oil  Mill  Co.,  40  S.  W.  Bep.,  330 ;  Pitts- 
burg, C.  &  St.  L.  By.  Co.  V.  Keokuk  &  Hamilton  Bridge  Co.,  118  XJ.  S., 
317;  Central  Transp.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.,  24; 
Befrigerating  Co.  v.  German  Sav.  Institution,  175  U.  S.,  40;  Twiss  v. 
Guaranty  Lif«  Assn.,  87  Iowa,  733,  55  N.  W.  Bep.,  8;  Bankers'  Union 
of  the  World  v.  Crawford,  73  Pac.  Bep.,  79 ;  Miller  v.  A.  Mut.  Ace.  Ins. 
Co.,  21  S.  W.  Bep.,  39;  Davis  v.  Old  Colony  B.  Co.,  131  Mass.,  258; 
Home  Friendly  Society  v.  Tyler,  9  Pa.  Co.  Ct.,  617;  Lauman  v.  Leba- 
non B.  B.  Co.,  30  Pa.  St.,  44 ;  Stamm  v.  Northwestern  Mut.  Ben.  Assn., 
65  Mich.,  317;  State  ex  rel.  Monitor  Fire  Assn.,  42  Ohio  St.,  555; 
Green's  Brice,  Ultra  Vires,  88;  2  Morawetz  Priv.  Cor.,  sees.  580,  581, 
591,  607,  609;  Clark  &  Marshall,  Priv.  Corp.,  sec.  181(b) ;  Niblack  on 
Ben.  Soc,  sees.  121,  309. 

2  No  one  can  estop  himself  from  proving  facts  which  will  show  a 
contract  to  be  illegal  or  opposed  to  public  policy.  15  Am.  &  Eng.  Ency. 
Law  (2d  ed.),  pp.  1014,  1015,  and  cases  cited;  Greenhood  on  Public 
Policy,  rule  126,  p.  115;  Keith  v.  Fountain,  22  S.  W.  Bep.,  191. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  on  the  12th 
day  of  March,  1902,  by  the  appellant,  John  T.  Whaley,  against  the 
National  Aid  Association  and  the  Bankers'  Union  of  the  World,  to  re- 
cover $900  and  interest  as  balance  due  upon  the  benefit  certificate  or 
policy  described  in  our  conclusions  of  fact.  It  was  alleged,  as  the 
ground  of  recovery  against  the  Bankers'  Union,  that  on  the  26th  of 
October,  1901,  it,  for  a  valuable  consideration,  agreed  with  the  National 
Aid  Association  to  pay  all  just  and  lawful  claims  for  death  and  disa- 
bility losses  of  its  members,  and  that,  by  virtue  of  such  agreement,  it 
became  obligated  to  pay  plaintiff  the  amount  due  on  the  policy  or  bene- 
fit certificate  referred  to. 

The  Bankers'  Union,  by  its  answer,  specially  denied  the  alleged 
agreement,  and  plead  that  if  such  agreement  was  ever  made  it  was  un- 
authorized, ultra  vires  and  void.  The  National  Aid  Association  neither 
appeared  nor  answered  in  the  case,  and  judgment  was  rendered  against 
it  by  default.  The  case  as  to  the  Bankers'  Union  was  tried  before  a 
jury,  whom  the  court  instructed,  after  hearing  all  the  evidence,  to  return 
a  verdict  in  favor  of  such  defendant.    From  a  judgment  entered  upon 
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the  verdict^  returned  in  obedience  to  the  instruction,  this  appeal   is 
prosecuted. 

ConcltLsions  of  fact — The  N^ational  Aid  Association,  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Kansas,  on  the  21st  day  of 
February,  1899,  issued  to  appellant  and  his  wife,  Caro  A.  Whaley,  a 
certificate  or  policy  of  insurance  whereby  it  promised  to  pay  to  the  sur- 
viving member  (being  beneficiaries)  the  sum  of  $1,000,  or  such  sum  as 
might  be  derived  from  one  assessment  upon  all  the  members  of  said  as- 
sociation. In  March,  1901,  Caro  A.  Whaley,  appellant's  wife,  died, 
all  dues  and  assessments  upon  the  benefit  certificate  having  been  paid 
up  to  the  date  of  her  death.  Wherefore,  the  National  Aid  Association 
became  liable  to  appellant  on  said  policy  according  to  its  terms  in  ef- 
fect. 

On  October  26,  1901,  the  National  Aid  Association,  having  become 
largely  indebted,  and  hopelessly  insolvent,  and  unable  to  pay  its  out- 
standing indebtedness,  consisting  of  death  claims,  salaries,  etc.,  at- 
tempted to  consolidate  with  the  Bankers'  Union  of  the  World,  also  a 
beneficiary  association,  organized  under  and  by  virtue  of  the  laws  of 
the  State  of  Nebraska,  whose  certificate  of  incorporation  is  as  follows: 
"The  name  or  title  of  this  society  or  association  shall  be  *The  Bankers' 
Union  of  the  World.'  The  object  for  which  it  was  formed  was,  and  is, 
the  organization  of  a  fraternal  beneficiary  society  under  the  laws  of 
Nebraska,  as  above  designated,  for  the  sole  benefit  of  its  members  and 
their  beneficiaries,  and  not  for  profit,  and  having  a  lodge  system,  with 
ritualistic  form  of  work  and  a  representative  form  of  government." 

By  the  proposition  of  the  Bankers'  Union  to  the  National  Aid  Asso- 
ciation, which  led  to  the  attempted  consolidation,  the  former  offered  to 
assume  and  pay  all  liabilities,  including  death  claims,  of  the  latter. 
The  National  Aid  Association  having  received  the  proposition,  through 
its  directors,  conducted  negotiations  with  the  Bankers'  Union  which  led 
to  the  execution  of  a  contract  in  writing  purporting  to  be  entered  into 
between  the  two  associations,  which  was  signed  by  the  president  and 
secretary  of  each,  the  effect  of  which  was  that  the  management  of  the 
two  associations  should  be  combined  by  the  resignation  of  all  officers 
and  directors  of  the  National  Aid  Association  and  the  election  in  their 
places  of  persons  for  the  respective  offices  selected  by  the  management 
of  the  Bankers'  Union ;  that,  upon  consummation  of  such  consolidation, 
the  Bankers'  Union  and  E.  C.  Spinney,  who  was  its  president  and  gen- 
eral manager,  should  assume,  and  agree  to  pay,  all  just  and  lawful 
claims  for  death  and  disability  losses,  and  all  other  claims  and  losses 
not  otherwise  provided  for  against  the  National  Aid  Association,  which 
had  then  or  might  thereafter  accrue;  that  upon  consolidation  the  Na- 
tional Aid  Association  should  turn  over  to  the  combined  management 
of  the  fraternal  order  all  moneys  ori  hand  or  in  bank,  furniture  and 
supplies  owned  by  it,  and  $1,300  on  deposit  with  the  National  Security 
Company  of  New  York.  And  by  which  agreement  the  said  Spinney 
promised  to  furnish  a  schedule  of  the  property  owned  by  him  of  the 
value  of  at  least  $50,000,  to  the  end  that  the  National  Aid  Association 
might  have  a  full,  complete,  satisfactory  and  conclusive  proof  of  his 
ability  personally  to  perform  his  part  of  the  contract. 
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After  this  agreement  was  made,  in  pursuance  thereof  tlie  officers  of 
the  National  Aid  Association  resigned,  and  new  officers  of  the  Bankers' 
Union  were  elected,  and  all  the  property  mentioned  in  the  agreement, 
with  books,  furniture  and  money  on  deposit  of  the  National  Aid  Asso- 
ciation, was  turned  over  to  the  Bankers'  Union.  And  it  also  executed 
ten  notes,  for  the  sum  of  $333  each,  to  the  officers  of  the  National  Aid 
Association. 

It  affirmatively  appears  from  the  evidence  that  there  was  no  author- 
ity in  the  charter  of  either  association,  or  in  the  statute  of  the  State, 
by  virtue  of  which  it  was  incorporated,  authorizing  either  to  consoli- 
date or  combine  with  one  another  or  any  other  association.  It  does 
not  appear  from  the  evidence  that  this  attempted  consolidation  or  ac- 
tion on  the  part  of  the  officers  and  directors  of  the  respective  associa- 
tions was  ever  ratified  by  the  lodges  of  the  associations  in  the  several 
States  of  the  American  Union  to  which  the  members  of  the  association 
belonged,  and  which  acted  for  and  connected  such  members  with  the 
association  to  which  they  respectively  belonged. 

After  the  attempted  consolidation  the  Bankers'  Union  paid  appel- 
lant, upon  the  benefit  certificate  or  policy  referred  to,  $100,  and  never 
paid  him  any  more  afterwards,  but  refused  to  pay  the  balance.  The 
Bankers^  Union  of  the  World  never,  at  any  time,  issued  a  certificate  or 
policy  of  insurance  to  appellant  or  his  wife,  Caro  A.  Whaley,  who 
died  eight  months  before  the  attempted  consolidation,  and  never  re- 
ceived any  money  or  thing  of  value  from  either  of  them,  and  was  under 
no  obligation,  other  than  such  as  may  arise  from  the  facts  stated  above, 
to  pay  them,  or  either,  any  sum  of  money  whatsoever. 

Conclusions  of  law. — As  there  was  no  contract,  express  or  implied, 
between  the  Bankers'  Union  of  the  World  and  appellant^  upon  which 
the  liability  of  the  former  can  be  established  in  favor  of  the  latter  for 
the  demand,  or  any  part  thereof,  sued  on,  the  liability  of  appellee,  if  it 
exists  at  all,  must  necessarily  rest  upon  its  attempted  consolidation  with 
the  National  Aid  Association,  whose  benefit  certificate  or  policy  appel- 
lant holds  for  the  death  of  his  wife. 

Corporations  have  no  power  to  consolidate  unless  the  power  is  ex- 
pressly conferred  by  their  charter,  or  by  the  charter  of  one  of  them,  or 
by  some  other  statute,  and  the  consolidation  must  be  effected  in  com- 
pliance with  the  terms  of  the  statute.  And,  when  corporations  are 
created  by  different  States,  as  were  those  involved  in  this  case,  they  can 
only  consolidate  under  concurrent  legislation  of  each  State;  but  in  such 
a  case,  since  the  laws  of  the  State  have  no  extra-territorial  effect,  and 
can  not  create  or  aid  in  creating  a  corporation  in  another  State,  there 
is,  in  law,  a  separate  and  distinct  corporation  in  each  State  when  cor- 
porations are  consolidated  by  virtue  of  concurrent  legislation. 

When  a  consolidation  of  corporations  has  been  attempted,  but  the 
result  of  the  proceedings,  through  some  defect  or  want  of  power,  has 
not  been  a  corporation  de  jure,  the  rights  and  obligations  accruing  will 
be  determined  by  ascertaining  whether  a  de  facto  corporation  has  been 
formed.  Unless  a  consolidation  statute  in  force  at  the  time  of  the  pro- 
ceedings authorized  the  proposed  consolidation,  the  result  was  a  nullity, 
even  if  there  was  an  attempt  in  good  faith  to  consolidate,  followed  by 
an  assumption  of  corporate  powers.     (American  Loan,  etc.,  Co,  v. 
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Minnesota,  etc.,  By.  Co.,  157  111.,  641,  42  N.  E.  Bep.,  153.)  An  at- 
tempt to  do  that  which  the  law  does  not  permit  can  produce  no  result 
that  the  law  will  recognize.  A  body  which  can  not  become  a  corpora- 
tion de  jure  can  not  become  a  corporation  de  facto.  The  mere  user  of 
corporate  powers  which  might  have  been  lawfully  acquired,  without  a 
bona  fide  attempt  to  acquire  them  by  forming  a  consolidation,  does  not 
create  a  consolidated  corporation  de  facto,  nor  does  an  attempt  to  or- 
ganize without  user  have  that  effect.  An  attempted  consolidation,  when 
no  statute  authorizes  consolidation,  is  a  nullity ;  and  the  corporate  exist- 
ence of  a  nominally  consolidated  corporation,  formed  in  the  absence  of 
legislative  authority  for  such  consolidation,  may  be  collaterally  at- 
tacked, its  acts  and  contracts  are  void,  and  it  can  not  be  held  liable 
for  the  debts  of  one  of  the  corporations  attempting  to  consolidate. 
"(Noyes  on  Intercor.  Bel.,  sees.  92,  93;  Finnegan  v.  Norrenberg,  52 
Minn.,  239,  53  N.  W.  Bep.,  1150;  Continental  Co.  v.  Toledo  By.  Co., 
82  Fed.  Bep.,  653;  American  Loan,  etc.,  Co.  v.  Minnesota,  etc.,  By. 
Co.,  157  111.,  641,  42  N.  E.  Bep.,  153;  Kavanaugh  v.  Omaha  Life 
Assn.,  84  Fed.  Bep.,  295;  Pearce  v.  Madison,  etc.,  By.  Co.,  21  How. 
(U.  S.),  441;  Mansfield,  etc.,  By.  Co.  v.  Brown,  26  Ohio  St.,  223; 
Mansfield,  etc.,  By.  Co.  v.  Drinker,  30  Mich.,  124;  Tuttle  ▼.  Michigan, 
etc..  By.  Co.,  35  Mich.,  247;  Brown  v.  Dibble,  65  Mich.,  520.) 

Appellant's  claim  can  not  be  based  upon  an  equitable  estoppel,  for 
he  paid  nothing  to  appellee,  nor  did  it  receive  anything  of  value  be- 
longing to  him,  or  make  any  promise  or  agreement,  based  upon  any 
consideration,  with  him.  The  appellee  is  liable,  if  to  anyone,  to  the 
National  Aid  Association  for  the  money  and  assets  received  by  the 
former's  officers  under  the  agreement  of  attempted  consolidation.  This 
liability  can,  and  no  doubt  will,  be  enforced  against  appellee  and  its 
officers  by  the  receiver  of  the  National  Aid  Association.  And  it  is  to 
this  association,  through  its  receiver,  appellant  must  look  for  payment 
of  the  amount  due  on  the  certificate  or  policy  sued  on. 

Under  the  laws  of  this  State,  "a  fraternal  beneficiary  association" 
(such  as  the  Bankers*  Union  of  the  World  is  shown  to' be)  "is  declared 
to  be  a  corporation,  society  or  voluntary  association,  formed,  organized 
and  carried  on  for  the  sole  benefit  of  its  members  and  the  beneficiaries, 
and  not  for  profit."  Such  associations  are  required  to  make  provision 
for  the  payment  of  benefits  in  case  of  death,  etc.,  and  the  fund  from 
which  such  payment  shall  be  made  is  declared  to  be  a  benefit  fund,  and 
is  derived  from  assessments,  monthly  payments,  or  dues  collected  from 
its  members.  (Acts  of  1899,  p.  195,  sec.  1.)  Associations  coming 
within  the  description  of  section  1  of  such  Act,  organized  under  the 
laws  of  any  other  State,  are  admitted  to  do  business  in  this  State  when 
they  have  complied  with  certain  statutory  requirements.  (Sees.  2  and 
3  of  the  Act  referred  to.) 

In  the  absence  of  proof  of  the  law  under  which  appellee  was  incor- 
porated, it  must  be  presumed,  for  the  purpose  of  correctly  disposing 
of  this  case,  that  it  comes  within  the  description  of  section  1  of  the 
Act  referred  to,  and  that  there  are  the  same  limitations  upon  its  corpo- 
rate powers  that  are  imposed  by  statute  upon  such  corporations  organ- 
ized under  the  laws  of  this  State.  (Tempel  v.  Dodge,  89  Texas,  71.) 
And  any  attempt,  promise,  agreement  or  undertaking  on  its  part  to 
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divert  the  benefit  fund  derived  from  assessments  of  its  own  members 
from  the  purpose  for  which  it  was  provided,  and  appropriate  it  to  the 
payment  of  a  benefit  certificate  or  policy  issued  by  another  corporation, 
with  which  it  had  no  power  to  consolidate,  is  ultra  vires  and  void. 

Therefore,  the  judgment  of  the  District  Court  is  affirmed. 

Affirmed, 

Application  for  writ  of  error  dismissed. 


Sydney  Webb  &  Company  v.  J.  P.  Daggett. 

Decided  May  10,  1905. 

1. — ^Valne — Proof  of — ^Damages — Lease — Improvements  Destroyed. 

Where  in  an  action  by  a  landlord  against  his  tenant  for  damages  resulting 
from  the  breach  of  a  lease  contract  in  the  destruction  and  removal  of  im- 
provements that  had  been  on  the  land  at  the  time  it  was  leased,  the  evidence 
showed  that  neither  the  land  nor  the  improvements  had  a  market  value,  plain- 
tiff was  entitled  to  prove  and  recover  the  reasonable  value  of  the  improvements. 

% — Same — Opinion — Deterioration. 

The  iMwioratioii  in  value  of  such  property  as  houses,  fences  and  other 
improvements  could  be  established  by  the  opinions  of  witnesses  familiar  with 
such  matter. 

3. — Same — ^Harmless  Error. 

Error,  if  any,  in  admitting  such  opinion  evidence  was  harmless  where, 
by  direct  and  uncontroverted  evidence,  it  was  shown  that  property  of  a  greater 
value  than  the  sum  found  by  the  jury  was  completely  destroyed. 

Appeal  from  the  District  Court  of  Baylor.  Tried  below  before  Hon. 
J.  M.  Morgan. 

Olasgo  &  Kenan  and  Montgomery  &  Hughes,  for  appellants. — The 
testimony  of  Daggett,  as  to  deterioration  in  value,  was  as  to  a  conclu- 
sion, both  of  law  and  fact,  and  was  not,  therefore,  competent  evidence, 
as  a  witness  may  testify  only  to  facts,  and  the  jury  must  draw  the  .con- 
clusions therefrom  after  being  instructed  as  to  the  law  by  the  court. 
Bailway  Co.  v.  Wright,  21  S.  W.  Rep.,  80;  Fort  Worth  &  D.  C.  Ry. 
Co.  V.  Armstrong,  21  S.  W.  Rep.,  607;  Donald  v.  Carpenter,  27  S.  W. 
Rep.,  1053;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wesch,  85  Texas,  598; 
Texas  &  P.  Rv.  Co.  v.  Barber,  30  S.  W.  Rep.,  500;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Hughes,  31  S.  W.  Rep.,  411. 

Morgan  Bryan  and  D,  A.  Holman,  for  appellee. — In  cases  exceptional 
in  character,  that  rule  for  the  measure  of  damages  must  be  applied 
which  will  most  nearly  compensate  for  the  loss  sustained.  Express  Co. 
V.  Association,  81  Texas,  81;  Railw^ay  v.  Becht,  21  S.  W.  Rep.,  971; 
Railway  v.  Gorman,  21  S.  W.  Rep.,  158;  Railway  v.  Smith,  46  S.  W. 
Rep.,  1046 ;  Highland  v.  Railway  Co.,  65  S.  W.  Rep.,  650 ;  Daggett  v. 
Webb,  70  S.  W.  Rep.,  457;  City  of  Dallas  v.  Allen,  40  S.  W.  Rep.,  324; 
Pacific  Exp.  Co.  v.  Smith,  16  S.  W.  Rep.,  998;  Sinclair  v.  Stanley,  64 
Texas,  75. 

FLY,  Associate  Justice. — Appellee  instituted  this  suit  to  recover 
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damages  from  appellants  growing  out  of  the  breach  of  a  lease  contract. 
The  cause  was  tried  by  jury,  and  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $250.  This  is  a  second  appeal,  the  first  be- 
ing reported  in  30  Texas  Civ.  App.,  415,  70  S.  W.  Eep.,  457. 

Appellants,  on  May  1,  1895,  entered  into  a  contract  with  appellee 
for  the  lease  of  his  land,  consisting  of  nearly  3,000  acres,  for  a  term 
extending  from  the  date  above  given  to  October  1,  1900,  as  to  a  part 
of  the  land,  and  to  May  1,  1900,  as  to  the  other  part.  Appended  to 
the  lease  appears  the  following  stipulation,  which  was  signed  by  ap- 
pellants: 

"Sydney  Webb  &  Co.  agrees  to  keep  the  place  in  as  good  shape  as  it 
now  is,  with  the  exception  of  usual  wear  and  tear,  and  deliver  the 
same  back  to  J.  P.  Daggett  in  that  shape." 

Improvements  largely  in  excess  of  the  verdict  of  the  jury  were  shown 
to  have  disappeared  from  the  land  at  the  time  possession  of  it  was  de- 
livered to  appellants. 

The  ordinary  measure  of  damages  in  such  cases,  as  stated  in  the  de- 
cision on  a  former  appeal  of  this  case,  is  the  difference  in  the  value  of 
the  land  at  the  time  it  was  delivered  into  the  possession  of  the  tenant 
and  at  the  time  when  the  premises  were  returned  into  the  possession 
of  the  owner.  But  it  is  the  rule  in  all  cases,  where  market  value  is 
made  the  standard  by  which  damages  are  to  be  calculated,  that  com- 
pensation will  not  be  denied  where  there  is  no  market  value  by  which 
to  measure  the  damages,  but  some  other  measure  will  be  resorted  to 
that  will  give  compensation  for  the  loss  sustained  by  the  wrongful  con- 
duct of  another.  (Pacific  Exp.  Co.  v.  Lasker,  81  Texas,  81.)  If  this 
is  not  one  of  the  exceptional  cases  mentioned  in  the  opinion  cited,  it  is 
difficult  to  conceive  of  one,  for  it  was  proved  that  neither  the  land  nor 
the  improvements  had  any  market  value.  It  is  true  that,  in  the  case  of 
Railway  v.  Hitchins  (26  Texas  Civ.  App.,  400,  63  S.  W.  Bep.,  1069), 
the  Court  of  Civil  Appeals  of  the  First  District  held  that  the  measure 
of  damages  in  such  cases  is  the  difference  between  the  value  of  the  land 
before  and  after  the  injury  to  houses,  fences,  etc.,  whether  the  land  had 
any  market  value  or  not,  which  appears  not  to  strictly  conform  to  the 
law  as  stated  in  Express  Co.  v.  Lasker,  yet  the  Bailway-Hitchins  case 
is  easily  distinguishable  from  the  present  case,  as  in  that  case  the  suit 
was  for  damages  done  to  the  freehold,  and  in  this  it  is  a  suit  for  the 
value  of  property  destroyed  and  injured. 

That  our  construction  of  the  opinion  in  Railway  v.  Hitchins  is  tlio 
correct  one  is  demonstrated,  we  think,  by  the  fact  that  in  the  case  of 
Highland  v.  Railway  Co.  (65  S.  W.  Rep.,  649)  the  same  court,  and, 
indeed,  the  same  justice  of  that  court,  held  as  we  hold  in  this  case. 
The  court  said:  "Facts  and  circumstances  as  to  the  cost  of  a  new 
building  of  like  character  as  the  one  destroyed,  and  the  extent  to  which 
the  old  building  had  deteriorated  by  reason  of  age  and  use,  were  testi- 
fied to  by  plaintiff;  and  from  these  the  jury  could  have  fairly  deter- 
mined the  extent  of  his  intrinsic  loss  in  the  absence  of  market  value. 
That  measure  of  damage  should  be  adopted  in  each  case  which  will 
most  nearly  compensate  for  the  loss  sustained."  The  evidence  in  the 
present  case  showed  that  neither  land  nor  improvements  had  any  mar- 
ket value  either  before  or  after  the  damages  were  sustained,  and  to  in- 
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sist  on  the  ordinary  rule  in  such  cases  would  deprive  appellee  of  any 
compensation  for  his  loss. 

The  deterioration  in  value  of  such  property  as  houses,  fences  and 
other  improvements,  must  necessarily  be  arrived  at  through  the  opin- 
ions of  those  acquainted  with  such  matter.  It  would  be  utterly  impos- 
sible to  obtain  testimony  that  would  positively  fix  the  amount  of  loss 
in  value  by  use  and  age,  so  as  to  arrive  at  the  sum  to  a  mathematical 
certainty,  and  the  opinions  and  estimates  of  witnesses  would  be  neces- 
sary in  order  to  arrive  at  such  deterioration.  Even  if  such  evidence 
had  been  improper,  it  could  not  have  injured  appellants,  for  the  reason 
that,  by  uncontroverted  evidence,  it  was  shown  that  property  of  a  greater 
value  than  the  sum  found  by  the  jury  was  completely  destroyed,  and 
the  evidence  as  to  its  value  was  shown  without  the  aid  of  opinions  or 
conclusions. 

There  is  no  error  in  the  record  requiring  a  reversal  of  the  judgment, 
and  it  will  therefore  be  affirmed. 

Affirmed. 


W.  L.  LiGON,  Jr.,  v.  Caribel  Ligon, 

Decided  May  10,  1905. 

1. — ^DiToroe— Community  Property — Damages  for  Perional  Injury. 

Where  in  a  suit  by  the  wife  for  divorce,  which  was  granted,  it  was  found 
that  the  parties  had  no  community  property,  unless  it  was  a  claim  by  the 
husband  for  personal  injuries  received  by  him  after  he  and  the  wife  had 
separated  by  agreement,  it  was  not  error  for  the  court  to  treat  such  claim 
as  community  property  and  adjudge  to  the  wife  a  one-half  interest  therein. 


ft. — Same — Allowance  for  Support  of  Child. 

It  was  error,  however,  for  the  court  to  enter  an  order  requiring  the  hus- 
band to  pay  to  the  wife,  who  was  awarded  the  custody  of  their  child,  a  stated 
sum  monthly  for  its  support,  such  payments  to  continue  until  the  child  should 
marry  or  attain  majority,  since  the  statutory  power  of  the  court  in  this 
respect  is  limited  to  making  such  provision  for  the  children  pendente  lite  (Rev. 
Stats.,  art.  2987),  and  in  the  final  decree  it  can  make  such  provision  only  out 
of  the  property  of  the  parties.     Rev.  Stats.,  art.  2980. 

S. — Same— Statute  Controls — Liability  of  Father  for  Child's  Support. 

The  power  of  the  court  in  divorce  matters  is  limited  by  and  dependent  on 
the  statute,  but  the  liability  of  the  father  for  necessaries  for  his  children  con- 
tinues after  the  divorce  is  granted,  and  may  be  enforced  in  the  ordinary  methods. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  M.  E.  Smith. 

John  W.  Wray,  for  appellant. — The  court  was  without  jurisdiction 
or  power  to  render  a  judgment  in  favor  of  appellee,  and  against  appel- 
lant, for  the  sum  of  $12.50  per  month  for  the  future  support  of  the 
minor  child  (Rev.  Stats.,  arts.  2980,  2987) ;  and  the  amount  was  grossly 
excessive  in  view  of  the  father's  want  of  means  and  his  prospects  in 
life.  Pape  v.  Pape,  35  S.  W.  Rep.,  480.  In  Tiffany  on  Persons  and 
Domestic  Relations,  sec.  116,  the  author  says:  Where  the  custody  of  f^ 
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child  is  given  to  the  mother^  the  judgment  carries  the  obligation  of  sup- 
port for  the  child. 

Ledgerwood  &  Kassel,  for  appellee. — 1.  A  permanent  separation  be- 
tween husband  and  wife,  through  his  faulty  does  not  deprive  her  of  any 
right  she  would  otherwise  have  had  in  his,  her  or  their  property.  Rev. 
Stats.,  art.  2968;  Routh  v.  Bouth,  67  Texas,  589;  Speer,  Ijaw  of  Mar- 
ried Women,  sec.  177. 

2.  After  full  investigation  as  to  the  faculties  of  the  father,  the  needs 
of  the  child  and  the  property  to  be  disposed  of,  the  court,  having  all 
the  parties  before  it,  had  the  power  to  decree  the  payment  to  the  wife 
by  the  father  of  a  reasonable  sum  per  month  for  the  support  of  the 
child.  Bev.  Stats.,  sees.  2980,  2987;  Schultze.  v.  Schultze,  66  S.  W. 
Bep.,  56 ;  Shannon  v.  Shannon,  71  S.  W.  Bep.,  104 ;  Parsons  v.  Parsons, 
62  S.  W.  Bep.,  719;  Wetmore  v.  Markoe,  25  Sup.  Ct.  Bep.,  — ;  2 
Bishop,  Mar.,  Div.  &  S.,  sees.  1020,  1212;  Stewart,  Mar.  &  Div.,  sec. 
407. 

JAMES,  Chief  Justice. — The  judgment  rendered  in  June,  1904, 
was  in  favor  of  appellee  for  a  divorce,  for  the  custody  of  the  child,  and 
it  further  orders  that  appellant  pay  to  appellee,  for  the  support  of  the 
child,  the  sum  of  twelve  dollars  and  fifty  cents  per  month,  "such  pay- 
ments to  begin  as  soon  as  defendant  shall  be  sufficiently  restored  to 
health  to  resume  work,  and  to  continue  until  said  child  shall  attain 
majority  or  marry,  for  which  execution  may  issue  as  said  sums  accrue." 
The  judgment  adjudicated  further,  that  there  is  no  community  estate 
of  plaintiff  and  defendant  except  a  cause  of  action  against  the  St.  Louis 
&  Southwestern  Bailway  Company  of  Texas,  for  personal  injuries  sus- 
tained by  defendant  while  in  the  service  of  said  railway  company  as  a 
brakeman  upon  one  of  its  trains,  and  that  an  undivided  one-half  in- 
terest in  said  cause  of  action  be  set  apart  to  plaintiff,  in  her  own  right, 
and  the  other  half  interest  therein  be  set  apart  to  defendant. 

The  court  found  that  plaintiff  and  defendant  were  incompatible  in 
temperament,  and  separated  on  July  8,  1903,  with  the  intention  of 
never  living  together  as  man  and  wife,  and  in  pursuance  of  such  deter- 
mination, and  with  the  grounds  existing  for  a  separation,  plaintiff  in- 
stituted this  suit,  and  prosecuted  the  same  to  a  successful  termination; 
that  defendant  received  the  injury  above  referred  to  after  that  date, 
and  has  remained  incapacitated,  and  will  be  incapacitated  from  labor 
until  July  1,  1904,  at  which  time  it  is  thought  he  may  return  to  work; 
and  that  he  has  no  property  of  any  kind  except  said  claim  on  account 
of  personal  injuries. 

The  divorce  is  not  questioned  here.  The  assignments  of  error  question 
the  correctness  of  the  holding  that  the  said  cause  of  action  was  com- 
munity property,  and  the  correctness  of  the  judgment  for  said  monthly 
allowance.  On  the  first  of  the  questions  we  hold  there  was  no  error. 
On  the  second  we  think  there  was  error.  It  is  our  opinion  that  our 
statute  regulating  divorce  does  not  contemplate  the  making  of  such  an 
order.  The  subject  of  divorce  is  a  matter  of  statute,  and  in  such  pro- 
ceedings the  authority  for  the  order  must  be  found,  at  least  by  impli- 
cation, in  the  statute  itself.    We  see  iu  it  authority  for  annulling  the 
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relation  of  man  and  wife^  for  a  division  of  the  property,  and  disposition 
of  the  property  of  both  persons,  having  due  regard  to  their  rights  and 
their  children,  except  divestiture  of  title ;  and  by  article  2987,  authority 
for  disposing  of  the  custody  of  the  children  as  between  the  parties. 
These  are  the  subjects  which  the  District  Court  may  rightfully  adjudi- 
cate by  its  decree.  The  same  article  concludes :  "And,  in  the  meantime, 
to  issue  any  injunction  or  make  any  order  that  the  safety  or  well-being 
of  any  such  children  may  require."  The  power  conferred  by  this  clause 
to  make  provision  for  the  children  was  for  exercise  pendente  lite,  as  is 
clear  from  the  use  of  the  words  "in  the  meantime." 

The  only  authority,  we  think,  for  making  provision  for  the  children 
in  the  final  decree  in  such  a  case,  is  in  the  general  power  given  in  arti- 
cle 2980,  which  does  not  go  further  than  to  authorize  the  court  to  do 
BO  out  of  the  property  of  the  parties. 

The  case  of  Schultze  v.  Schultze  (66  S.  W.  Rep.,  56)  did  not  involve 
the  question.  There  such  an  order  had  been  entered,  but  it  had  not 
been  appealed  from,  and  it  was  held  it  could  not  be  collaterally  attacked. 
A  husband  may  agree  to  the  entry  of  such  a  judgment  against  himself, 
or,  if  rendered  in  invitum,  he  may  allow  it  to  stand  and  have  effect  as  a 
judgment  by  not  appealing  from  it.  Here  the  order  is  the  subject  of 
direct  appeal.  The  liability  of  the  father  for  necessaries  for  his  chil- 
dren continue  to  exist  after  the  divorce,  and,  if  he  should  fail  to  per- 
form his  duty  in  this  respect,  it  is  believed  the  Legislature  considered 
the  enforcement  of  his  liability  by  ordinary  methods  to  be  sufficient 
and  more  expedient. 

We  conclude  that  the  judgment  for  allowance  should  be  set  aside  as 
error,  and,  as  thus  reformed,  the  judgment  will  be  affirmed. 

Reformed  and  affirmed. 


W.  R.  McLaury  v.  I.  K.  Watelsky  bt  al. 

Decided  May  10,  1905. 

l.^Liqnor  Dealer's  Bond — Constitutional  Law. 

The  statute  of  this  State  (Rev.  Stats.,  art.  5060g)  giving  a  riffht  of  recovery 
upon  a  liquor  dealer's  bond  for  selling  to  a  minor  is  not  in  violation  of  the 
Fourteenth  Amendment  of  the  Federal  CJonstitution.  Following  Douthitt  v. 
State,  98  Texas,  344. 

2. — Same— Native  Winet — Discrimination. 

The  provision  in  the  Liquor  Dealer's  Act  (Rev.  Stats.,  art.  5060i)  exempt- 
ing native  wines  in  the  hands  of  the  producers  or  manufacturers  thereof  is  not 
a  discrimination  against  the  retail  liquor  dealer  of  which  he  can  complain, 
since  such  wines  in  his  hands  for  sale  are  subject  to  the  same  r^ulations  as 
other  liquors,  and  his  liability  on  his  bond  as  such  dealer  can  not  be  affected 
thereby. 

8.-^ame— Damages — Jnrisdictional  Amonnt — Pleading. 

Where  in  a  suit  on  a  liquor  dealer's  bond  the  original  petition  alleged 
more  than  two  breaches  ($500  penalty  for  each),  but  damages  were  claimed 
in  the  sum  of  $1,000  only,  the  County  Court  had  jurisdiction,  and  hence  a 
second  petition,  filed  two  years  later  and  alleging  only  two  breaches,  did  not 
for  the  first  time  set  up  a  case  within  the  jurisdiction,  barred  at  that  time 
by  limitations. 


■^ 
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4. — Same — ^Pleading — ^Ad  Bamnnin  ClanM. 

The  ad  damnum  clause  in  a  petition  fixes  the  jurisdiction  of  the  court 
when  it  depends  on  the  amount  of  the  matter  in  controversy. 

6. — Same— Statutory  Bond  too  Onerous — Surplusas^e. 

The  fact  that  a  liquor  dealer's  bond  binds  not  only  the  maker  and  his 
sureties,  but  also,  and  in  addition  to  the  statute,  their  heirs  and  legal  repre- 
sentatives, does  not  render  the  bond  invalid,  since  an  action  thereon  is  penal 
and  does  not  survive  the  principal  obligor,  and  the  additional  matter  may  be 
rejected  as  surplusage. 

6. — Same — Caption  of  Act — Gifts  and  Sales. 

If  the  provision  in  the  Liquor  Dealer's  Act  prohibiting  a  gift  of  liquors 
be  inoperative  because  the  matter  of  gift  is  not  mentioned  in  the  caption,  this 
does  not  affect  the  validity  of  the  remainder  of  the  Act,  or  prevent  recovery 
on  a  liquor  dealer's  bond   for  breach   thereof  in  selling   liquor   to  a   minor. 

7. — Same — ^Atiignment  of  Claim  for  Damages. 

A  claim  of  damages  for  breach  of  a  liquor  dealer's  bond,  or  a  part  of 
such  claim,  may  under  the  statute  be  assigned  to  an  attorney  for  prosecuting 
the  claim,  and  such  assignment  is  valid  as  against  those  having  notice  of  it, 
though  made  before  the  suit  was  begun  and  not  filed  on  the  docket.  Rev.  Stats., 
art.  4647. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
B.  F.  Milam. 

Robt  0,  Johnson,  for  appellant. — 1.  A  bond  is  not  void  because  its 
requirements  are  too  onerous,  "when  that  which  is  prescribed  is  dis- 
tinctly stated  in  the  bond,  but  more,  not  necessary,  is  superadded,  be- 
cause the  unnecessary  addition  may  be  rejected  as  surplusage,  retaining 
that  which  is  properly  set  out  and  which  makes  the  bond  a  good  one." 
Rev.  Stats.,  art.  3380,  5  Cyc,  748;  Meador  v.  Adams,  76  S.  W.  Bep., 
238;  Jones  v.  Langham,  29  Texas,  417;  Williford  v.  State,  17  Texas, 
657. 

2.  The  statute  is  not  unconstitutional  because  the  giving  of  liquors 
is  not  named  in  the  caption,  nor  is  it  class  legislation.  Peavy  v.  Goss, 
90  Texas,  92;  Fahey  v.  State,  US.  W.  Bep.,  108;  Stone  v.  Brown,  54 
Texas,  341 ;  Giddings  v.  San  Antonio,  47  Texas,  556 ;  Tadlock  v.  Eckles, 
20  Texas,  792. 

3.  The  right  and  power  to  assign  any  cause  of  action  upon  which 
suit  has  been  brought  exists  entirely  independent  of  the  mode  of  giving 
notice  of  such  assignment  to  the  person  liable  to  the  action.  Bev. 
Stats.,  art.  4647;  Bailway  v.  Miller,  53  S.  W.  Bep.,  711;  Bailwav  v. 
Ginthen,  72  S.  W.  Bep.,  167;  Bailway  v.  Vaughan,  40  S.  W.  Bep., 
1065;  Bailway  v.  Winton,  66  S.  W.  Bep.,  480;  Bailway  v.  Wooten,  30 
S.  W.  Bep.,  685;  Dixon  v.  Holt,  70  S.  W.  Bep.,  342. 

4.  That  the  ad  damnum  clause  in  a  petition  fixes  the  jurisdiction  of 
the  court  when  it  depends  on  the  amount  of  the  "matter  in  contro- 
versy,''  see  Dwyer  v.  Bassett,  63  Texas,  276 ;  Hoffman  v.  Building  &  L. 
Assn.,  85  Texas,  410;  Boss  v.  McGuffin,  2  Will.,  sec.  485;  Brown  on 
Jurisdiction  (2d  ed.),  p.  98. 

Orrick  &  Terrell,  for  appellees. — 1.  A  cause  of  action  resting  on  a 
penalty  can  not  be  assigned  unless  by  the  terms  of  some  statute,  and 
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then  only  in  the  method  prescribed  in  the  statute.     Rolls  v.  Johnson, 
79  S.  W.  Rep.,  513 ;  Nye  v.  Moody,  70  Texas,  435. 

2.  The  court  erred  in  overruling  demurrer  number  4  to  the  plead- 
ings of  the  intervenor,  for  that  the  law  giving  a  right  of  recovery  upon 
the  liquor  dealer's  bond  therein  sued  upon  is  violative  of  section  1.  arti- 
cle 14,  of  the  Constitution  of  the  United  States,  in  that  it  is  class  legis- 
lation. 

We  copy  this  assignment  again  for  the  reason  that  it  states  our  prop- 
osition of  law  very  concretely,  and  ask  that  it  be  considered  as  a  propo- 
sition. Rev.  Stats,  sec.  5060  d ;  Union  Sewer  Pipe  Co.  v.  Connolly, 
184  U.  S.,  540;  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S., 
89 ;  State  v.  Shippers'  Compress  Co.,  95  Texas,  603 ;  State  v.  Benguch, 
70  S.  W.  Rep.,  712-720;  Vance  v.  W.  A.  Vandercoot  Co.,  170  U.  S., 
438 ;  Scott  v.  Donald,  165  U.  S.,  58-107. 

3.  The  amount  claimed  in  the  original  petition  not  being  within 
the  jurisdiction  of  the  court,  intervener's  claim  for  an  amount  within 
the  jurisdiction,  asserted  more  than  two  years  after  the  alleged  breach 
of  the  bond,  is  barred  by  limitations.  Oppenheimer  v.  Foelter,  3  W. 
&  W.,  320;  Automatic  Car  Coupling  Co.  v.  League,  54  Pac.  Rep.,  642; 
Bergman  v.  Inman,  Poulsen  &  Co.,  91  Fed.  Rep.,  293;  Spokane  v. 
Prescott,  50  Pac.  Rep.,  661 ;  Sonoma  v.  Hall,  62  Pac.  Rep.,  257 ;  State 
v.  Davis,  71  Pac.  Rep.,  68;  Edwards  v.  Woodbury,  156  Mass.,  21. 

NEILL,  Associate  Justice. — This  suit  was  originally  filed  on  the 
18th  day  of  August,  1899,  by  James  Cox  against  I.  K.  Watelsky  and 
his  sureties,  for  a  breach  of  the  conditions  in  his  bond  as  a  liquor  dealer. 
In  the  original  petition,  and  in  the  first  amended  original  petition, 
which  was  filed  on  the  10th  of  October,  1899,  the  breach  of  the  bond 
was  alleged  substantially  as  follows:  "Plaintiff  further  avers  and 
charges  that  heretofore,  on  to  wit,  the  27th  day  of  April,  1899,  defend- 
ant, I.  K.  Watelsky,  in  person,  etc.,  .  .  .  did  sell  and  deliver,  did  then 
and  there  permit  to  be  sold  and  delivered  to,  did  give  and  permit  to  be 
given  to,  plaintiff's  said  son,  in  defendant's  said  house,  place  of  busi- 
ness aforesaid,  in  quantities  less  than  one  quart,  a  large  number  of 
drinks  of  beer,  called  glasses  of  beer,  to  wit,  five  glasses  of  beer,  which 
said  beer  was  sold  and  delivered  to  said  infant  son  of  plaintiff  by  said 
Sam  Miller,  who  was  then  the  duly  constituted  and  acting  agent  of  de- 
fendant, I.  K.  Watelsky,  for  such  purposes,"  etc.  "That  on  the  same 
day  and  time,  and  on  sundry  and  divers  other  days  and  times  about  said 
day  and  time,  viz.,  on  or  about  April  27,  1899,  said  defendant,  L  K. 
Watelsky,  did  permit  and  allow  plaintiff's  said  infant  son  to  enter  and 
remain  in  said  defendant's  said  place  of  business." 

The  ad  damnum  clause  in  the  said  petitions  is  as  follows,  substan- 
tially: "WTiereby  the  terms,  obligations  and  conditions  of  said  bond 
was  broken  and  violated  by  defendant,  I.  K.  Watelsky,  and  plaintiff 
was  and  is  thereby  injured  and  aggrieved,  and  whereby  plaintiff  sus- 
tained damages  in  the  sum  of  $1,000,  whereby  Watelsky  and  his  sureties 
became  indebted  and  bound  to  pay  plaintiff  damage  in  the  sum  of 
$1,000." 

The  defendants  having  plead  in  substance  a  settlement  and  payment 
to  Cox,  on  the  25th  of  April^  1900,  appellant,  W.  K.  McLaury,  in- 
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tervened  in  the  suit  and  alleged  that  by  virtue  of  an  assignment  in 
writing  made  to  him  on  the  19th  day  of  August,  1899,  by  plaintiff 
he  was  the  owner  of  one-half  of  the  cause  of  action  set  out  in  the  origi- 
nal petition,  and  asked  judgment  against  defendants  in  his  own  right 
for  the  sum  of  $500  and  costs. 

The  trial  was  had  between  intervenor  and  the  defendants  on  said 
plea  of  intervention,  and  judgment  being  rendered  in  favor  of  interven- 
or, defendants  appealed  and  on  such  appeal  the  judgment  was  re- 
versed by  the  Court  of  Civil  Appeals  of  the  Second  District  on  Jan- 
uary 25,  1902.  Watelsky  v.  Cox,  27  Tex.  Civ.  App.,  478,  66  S.  W.  Bep., 
327.  Then,  on  the  29th  of  September,  1902,  intervenor  amended  his 
plea  of  Intervention,  the  amendment  differing  from  the  original  plea 
in  that  the  original  in  itself  set  up  no  independent  cause  of  action 
against  defendants,  it  being  necessary  that  the  pleadings  of  intervenor 
and  plaintiff  be  taken  together  in  order  to  constitute  a  cause  of  action, 
whereas  the  amendment  in  itself,  without  the  aid  of  plaintiff's  plead- 
ings, set  up  a  complete  cause  of  action  in  intervenor;  i.  e.,  if  the 
facts  alleged  in  the  amended  plea  state  a  cause  of  action  in  him. 

To  this  amended  plea  of  intervention  the  defendants  interposed  a 
number  of  exceptions,  some  of  which  were  sustained  and  others  over- 
ruled. The  exceptions  sustained,  if  the  court  were  correct  in  its 
rulings,  left  intervenor  without  a  cause  of  action,  and,  he  having  declined 
to  amend,  final  judgment  was  entered  in  favor  of  defendants  dismissing 
his  suit  against  them.  From  this  judgment  he  has  appealed,  and  the 
exceptions  sustained  to  his  plea  of  intervention  are  made  the  basis 
of  his  assignments  of  error.  The  defendants  have  filed  cross-assign- 
ments of  error  based  upon  the  court's  overruling  certain  exceptions 
that  they  interposed  to  the  plea  of  intervention. 

Opinion. — As  we  have  concluded  to  reverse  the  judgment  for  rea- 
sons of  error  assigned  by  appellant,  we  will  consider  first  appellees' 
cross-assignments. 

1.  Appellees'  third  cross-assignment  of  error  complains  that  the 
statute  of  this  State  giving  the  right  of  recovery  upon  a  liquor  dealer's 
bond  is  in  violation  of  section  1,  article  14,  of  the  Constitution  of  the 
United  States,  and  that  the  court  erred  in  not  sustaining,  on  that 
ground,  their  exception  to  the  plea  of  intervention. 

It  seems  to  us  that  the  very  question  raised  by  this  assignment  is 
settled  by  the  Supreme  Court  in  Douthitt  v.  State,  83  S.  W.  Bep., 
795.  But  appellees'  counsel  insist  that  the  opinion  is  wrong,  and,  as 
our  jurisdiction  is  final,  kindly  suggests  that  this  case  may  be  taken 
to  the  Supreme  Court  of  the  United  States,  and  requests  us  to  overrule 
that  opinion.  While  this  request  is  modest,  it  does  us  honor  overmuch, 
and  it  might  be,  on  that  account,  we  would  be  inclined  to  grant  it, 
if  we  did  not  fully  concur  with  a  court  which  is  superior  to  this. 

To  avoid  the  effect  of  opinions  of  the  Supreme  Court  of  the  United 
States,  counsel  for  appellees  in  their  argument  say:  "It  should  be 
remembered,  that  it  has  been  held  by  the  Court  of  Criminal  Appeals, 
in  substance,  that :  "Under  our  Constitution,  by  reason  of  the  want  of 
power  in  the  Ijcgislature  to  pass  prohibitory  laws,  every  man  enjoys  a 
right  to  pursue  the  business  of  a  retail  liquor  dealer,  as  much  so  as 
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the  right  to  sell  dry  goods,  when  local  option  has  not  been  put  in  force 
in  the  manner  authorized  by  the  Constitution."  We  confess  that  we 
are  not  as  familiar  with  the  decisions  of  that  court  as  we  would  lika 
to  be,  and,  for  that  reason,  regret  that  counsel  failed  to  cite  the  opinion 
to  which  they  refer.  Out  of  respect  for  the  learning  of  the  distinguished 
judges  who  compose  that  court  we  have  not  tried  to  find  where  it  has 
made  any  such  ruling,  but  have  concluded  that  counsel  are  mistaken 
when  they  say  that  that  court  has  held  that  under  our  Constitution 
there  is  "the  want  of  power  in  the  Legislature  to  pass  prohibitory  laws.*' 
We  know  of  no  such  limitation  upon  the  power  of  the  Legislature. 
The  State  Legislature,  except  when  restrained  by  the  Federal  or  the 
State  Constitution,  is,  from  the  very  nature  of  our  institution,  vested 
with  plenary  legislative  power.  In  fact  our  penal  code  is  filled  with 
prohibitory  laws.  But  let  it  be  conceded  that  "every  man  enjoys  a 
right  to  pursue  the  business  of  a  retail  liquor  dealer  as  much  so  as  the 
right  to  sell  dry  goods,"  it  by  no  means  follows  that  the  liquor  dealer's 
Act  is  unconstitutional. 

As  it  is  said  by  Justice  Field  in  Crowley  v.  Christensen,  137  TJ.  S., 
86 :  "It  is  undoubtedly  true  that  it  is  the  right  of  every  citizen  of  the 
United  States  to  pursue  any  lawful  trade  or  business,  under  such  re- 
strictions as  are  imposed  upon  all  persons  of  the  same  age,  sex  and 
condition.  But  the  possession  and  enjoyment  of  all  rights  are  subject 
to  such  reasonable  conditions  as  may  be  deemed*  by  the  governing  au- 
thority of  the  country  essential  to  the  safety,  health,  peace,  good  order 
and  morals  of  the  community.  Even  liberty  itself,  the  greatest  of 
all  rights,  is  not  unrestricted  license  to  act  according  to  one's  own 
will.  It  is  only  freedom  from  restraint  under  conditions  essential 
to  the  equal  enjoyment  of  the  same  right  by  others.  It  is  then  liberty 
regulated  by  law.  The  right  to  acquire,  enjoy  and  dispose  of  property 
is  declared  in  the  Constitutions  of  several  States  to  be  one  of  the 
inalienable  rights  of  man.  But  this  declaration  is  not  held  to  pre- 
clude the  Legislature  of  any  State  from  passing  laws  respecting  the 
acquisition,  enjoyment  and  disposition  of  property.  .  .  .  And  as 
to  the  enjoyment  of  property,  the  rule  is  general  that  it  must  be 
accompanied  with  such  limitations  as  will  not  impair  the  equal  en- 
joyment by  others  of  their  property.  Sic  utere  tuo  ut  alienum  non 
laedas  is  a  maxim  of  universal  application. 

"For  the  pursuit  of  any  lawful  trade  or  business,  the  law  imposes 
similar  conditions.  Regulations  respecting  them  are  almost  infinite, 
varying  with  the  nature  of  the  business.  Some  occupations  by  the 
noise  made  in  their  pursuit,  some  by  the  odors  they  engender,  and  some 
by  the  dangers  accompanying  them,  require  regulations  as  to  the  locality 
in  which  they  shall  be  conducted.  Some  by  the  dangerous  character 
or  the  articles  used,  manufactured  or  sold,  require,  also,  special  quali- 
fications in  the  parties  permitted  to  use,  manufacture  or  sell  them.  All 
this  is  but  common  knowledge,  and  would  hardly  be  mentioned  were 
it  not  for  the  position  often  taken,  and  vehemently  pressed,  that  there 
is  something  wrong  in  principle  and  objectionable  in  similar  restrictions 
when  applied  to  the  business  of  selling  by  retail,  in  small  quantities, 
spirituous  and  intoxicating  liquors.  It  is  urged  that,  as  the  liquors 
are  used  as  a  beverage,  and  the  injury  following  them,  if  taken  in 
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excess,  is  voluntarily  inflicted  and  is  confined  to  the  party  offending, 
their  sale  shall  be  without  restrictions,  the  contention  being  that  what 
a  man  shall  drink,  equally  with  what  he  shall  eat,  is  not  properly  mat- 
ter for  legislation. 

'^There  is  in  this  position  an  assumption  of  a  fact  which  does  not 
exist, — that  when  the  liquors  are  taken  in  excess  the  injuries  are 
confined  to  the  party  offending.  The  injury,  it  is  true,  first  falls  upon 
him  in  his  health,  which  the  habit  undermines;  in  his  morals,  which  it 
weakens;  and  in  the  self-abasement  which  it  creates.  But,  as  it  leads 
to  neglect  of  business  and  waste  of  property  and  general  demoraliza- 
tion, it  affects  those  who  are  immediately  connected  with  and  dependent 
upon  him.  By  the  general  concurrence  of  opinion  of  every  civilized 
and  Christian  community,  there  are  few  sources  of  crime  and  misery 
to  society  equal  to  the  dram  shop,  where  intoxicating  liquors,  in  small 
quantities,  to  be  drunk  at  the  time,  are  sold  indiscriminately  to  all 
parties  applying.  The  statistics  of  every  State  show  a  greater  amount 
of  crime  and  misery  attributable  to  the  use  of  ardent  spirits  obtained 
at  these  retail  liquor  saloons  than  to  any  other  source.  The  sale 
of  such  liquors  in  this  way  has  therefore  been,  at  all  times,  by  the 
courts  of  every  State,  considered  as  the  proper  subject  of  legislative 
regulation.  Not  only  may  a  license  be  exacted  from  the  keeper  of  the 
saloon  before  a  glass  of  his  liquors  can  be  thus  disposed  of,  but  re- 
strictions may  be  imposed  as  to  the  class  of  persons  to  whom  they 
may  be  sold,  and  the  hours  of  the  day,  and  the  days  of  the  week, 
on  which  the  saloons  may  be  opened.  Their  sale  in  that  form  may 
be  absolutely  prohibited.  It  is  a  question  of  public  expediency  and 
public  morality,  and  not  of  federal  law.  The  police  power  of  the  State 
is  fully  competent  to  regulate  the  business — ^to  mitigate  its  evils  or 
to  suppress  it  entirely.  There  is  no  inherent  right  in  a  citizen  to  thus 
sell  intoxicating  liquors  by  retail;  it  is  not  a  privilege  of  a  citizen 
of  the  State  or  of  a  citizen  of  the  United  States.  As  it  is  a  business 
attended  with  danger  to  the  community,  it  may,  as  already  said,  be 
entirely  prohibited,  or  be  permitted  under  such  conditions  as  will 
limit  to  the  utmost  its  evils.  The  manner  and  extent  of  regulation 
rests  in  the  discretion  of  the  governing  authority.  That  authority 
may  vest  in  such  oflBcers  as  it  may  deem  proper  the  power  of  passing 
upon  applications  for  permission  to  carry  it  on,  and  to  issue  licenses 
for  that  purpose.  It  is  a  matter  of  legislative  will  only.  As  in  many 
other  cases,  the  oflScers  may  not  always  exercise  the  power  conferred 
upon  them  with  wisdom  or  justice  to  the  parties  affected.  But  that 
is  a  matter  which  does  not  affect  the  authority  of  the  State,  or  one  which 
can  be  brought  under  the  cognizance  of  the  courts  of  the  United 
States.'' 

This  decision  is  followed  in  Cronin  v.  Adams,  192  U.  S.,  108,  48 
Law  Ed.,  365.  These  decisions,  we  think,  effectually  dispose  of  the 
assignment  insofar  as  it  questions  the  power  of  the  Legislature  to  enact 
the  liquor  dealer's  law.  The  contention  that  the  provision  in  the  law 
that  it  shall  not  apply  to  wines  produced  from  grapes  grown  in  the 
State,  while  the  same  is  in  the  hands  of  the  producers  or  manufacturers 
thereof,  is  settled  in  the  opinion  of  the  Supreme  Court  in  Douthitt  v. 
^tate,  83  S.  W.  Eep.,  796.    We  think,  however,  even  should  it  be  held 
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that  Buch  provision  is  invalid^  such  holding  would  not  affect  the  merits 
of  this  case^  for  when  wines  produced  from  grapes  grown  in  this  State 
are  in  the  hands  of  a  retail  liquor  dealer  for  sale^  the  sale  hy  him  is 
subject  to  the  same  regulations  that  other  liquors  are,  whether  produced 
in  this  State  or  not.  If,  therefore,  the  provision  discriminates  against 
any  one,  it  is  not  against  the  retail  liquor  dealer,  but  against  the  venders 
of  liquor  other  than  wines  produced  from  grapes  grown  in  this  State. 

2.  The  next  and  only  other  cross-assignment  insisted  upon  by  ap- 
pellees, complains  that  the  court  erred  in  overruling  their  exception  to 
appellant's  plea  in  intervention,  which  points  out  that  such  plea  shows 
upon  its  face  that  the  cause  of  action  therein  set  out  is  barred  by  the 
statute  of  limitation.  The  insistence  under  this  assignment  is  that, 
inasmuch  as  the  original  petition  in  the  case  charges  that  Watelsky 
"did  sell  and  deliver,  did  then  and  there  permit  to  be  sold  and  delivered 
to,  did  give  and  permit  to  be  given  to,  plaintiff's  said  son  in  defendants' 
said  house,  place  of  business  aforesaid,  in  quantities  less  than  one  quart, 
a  large  number  of  drinks  of  beer,  called  glasses  of  beer,  to  wit,  five 
glasses  of  beer,  which  said  beer  was  sold  and  delivered  to  said  infant 
son  of  plaintiff,"  etc.,  plaintiff's  cause  of  action  was  for  an  amount 
in  excess  of  the  jurisdiction  of  the  County  Court,  and  that,  as  inter- 
venors'  first  amended  plea  of  intervention  for  the  first  time  declared 
upon  an  amount  within  such  jurisdiction,  two  years  having  elapsed 
between  the  alleged  sales  to  plaintiff's  minor  son  and  the  filing  of  such 
amended  plea,  it  was  barred  by  the  statute  of  limitation. 

It  will  be  seen  from  our  statement  of  the  case  that  plaintiff's  original 
and  amended  petition  laid  the  damages  complained  of  at  $1 ,000,  which 
amount  is  within  the  jurisdiction  of  the  County  Court.  This,  though 
more  than  two  sales  of  beer  were  alleged  to  have  been  made  by  defendant 
to  plaintiff's  minor  son,  limited  his  recovery  to  $1,000.  The  ad  damnum 
clause  in  a  petition  fixes  the  jurisdiction  of  the  court  when  it  depends 
on  the  amount  of  the  matter  in  controversy.  Dwyer  v.  Bassett,  63 
Texas,  286;  Hoffman  v.  Building  &  Loan  Assn.,  85  Texas,  410;  Brown 
on  Jurisdiction  (2d  ed.),  98.  It  is  thus  seen  that  the  premise  upon 
which  this  assignment  is  based  is  false.  Therefore  the  assignment  of 
error  can  not  be  maintained. 

3.  Among  the  exceptions  interposed  by  defendants  to  intervenor's 
plea  is  the  following:  "Defendants  demur  to  said  plea  of  intervention, 
and  allege  that  the  bond  sued  upon  purports  to  be  a  statutory  bond, 
but  that  said  bond  is  more  onerous  than  is  required  by  law,  in  that 
same  is  a  joint  and  several  obligation  and  binds  not  only  the  maker 
thereof  and  thei  sureties,  but  their  heirs,  executors,  and  administrators 
for  the  payment  of  the  same.  That  said  bond,  being  for  a  penalty, 
becomes  void  and  of  no  effect  upon  the  death  of  the  maker  thereof,  if 
the  same  were  a  statutory  bond  and  conditioned  as  required  by  law, 
but  the  bond  is  not  so  conditioned,  as  it  binds  the  signers  jointly  and 
severally,  their  heirs  and  executors."  This  is  made  the  basis  of  appel- 
lant's first  assignment  of  error.  The  part  of  the  bond  which  was  made 
the  subject  of  the  exception  referred  to  in  the  assignment  is  as  follows: 
"That  we,  I.  K.  Watelsky,  as  principal,  and  Sam  Levy  and  R.  L. 
Tinsley,  as  sureties,,  are  held  and  firmly  bound  unto  the  State  of  Texas 
in  the  sum  of  $5,000,  for  the  payment  of  which  we  bind  ourselves, 
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our  heirs  and  legal  representatives,  jointly  and  severally;  conditioned/' 
etc.  As  an  action  of  this  character  is  penal  and  does  not  survive  the 
principal  obligor  in  the  bond,  that  part  of  it  which  undertakes  to  bind 
the  heirs  and  legal  representatives  of  Watelsky  can  be  of  no  effect; 
but  this  does  not  render  the  bond  nugatory,  and  may  be  rejected  as 
surplusage.  It  seems  to  be  well  settled  that  a  bond  is  not  void  because 
its  requirements  are  too  onerous  "when  that  which  is  prescribed  is 
distinctly  stated  in  the  bond,  but  more,  not  necessary,  is  superadded, 
because  the  unnecessary  addition  may  be  rejected  as  surplusage,  re- 
taining that  which  is  properly  set  out,  and  which  makes  the  bond 
a  good  one."  Meador  v.  Adams,  76  S.  W.  Bep.,  238;  Jones  v.  Lang- 
ham,  29 .  Texas,  417;  Wilford  v.  State,  17  Texas,  657,  5  Cyc.  748. 
When  this  principle  is  applied,  the  bond  is  in  compliance  with  article 
3380,  Bevised  Statutes,  and  is  a  good  one. 

4.  Another  exception  of  defendants  to  intervenor's  plea,  which  was 
sustained  by  the  court,  is  as  follows:  "Defendants  demur  to  said  plea 
of  intervention,  for  that  the  act  upon  which  the  same  is  based,  and  the 
acts  alleged  as  the  foundation  of  said  cause  of  action  are  alleged  to 
be  the  giving  of  two  glasses  of  beer  to  Arthur  Cox,  and  allege  the 
ground  of  demurrer  that  said  law  is  void  and  of  no  effect,  in  that  the 
Act  creating  said  law  is  to  regulate  the  sale  of  spirituous,  vinous  and 
malt  liquors,  and  provides  penalties  for  the  violation  thereof,  and  no- 
where in  the  caption  of  the  Act  does  it  specify  any  purpose  whatsoever, 
except  that  of  regulating  sales,  and  not  the  giving,  which  are  separate 
and  distinct  acts,  and  the  Act  of  the  Legislature,  insofar  as  it  under- 
takes to  regulate  gifts  of  intoxicants,  is  violative  of  section  35,  article 
3,  of  the  Constitution  of  the  State  of  Texas  and  article  14  of  the 
Constitution  of  the  United  States,  and  is  class  legislation,  so  far  as  it 
undertakes  to  impose  a  penalty  for  the  giving  of  spirituous,  vinous 
and  malt  liquors,  and  the  bond  required  thereunder,  and  the  condi- 
tions of  said  bond  are  likewise  void  and  of  no  effect.''  The  action  of  the 
court  in  sustaining  the  exception  is  the  basis  of  appellant's  second 
assignment  of  error. 

The  question  raised  by  that  part  of  the  exception  which  is  directed 
against  the  validity  of  the  bond  under  the  Constitution  of  the  United 
States,  has  been  disposed  of  by  us  in  considering  appellees'  first 
cross-assignment  of  error.  The  contention  of  appellees  that  the  Act 
upon  which  this  case  is  based  is  void,  in  view  of  article  3,  section  35, 
of  the  Constitution  of  this  State,  was  directly  passed  upon  and  the 
constitutionality  of  the  Act  sustained  by  the  Supreme  Court  in  Peavy 
v.  Gross,  90  Texas,  92.  The  very  section  of  the  article  of  the  Con- 
stitution relied  upon  by  appellees  provided  that:  "If  any  subject  shall 
be  embraced  in  an  Act  which  shall  not  be  expressed  in  the  title, 
such  Act  shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so 
expressed."  Therefore  the  court  erred  in  sustaining  the  exception  re- 
ferred to  in  the  assignment  of  error  under  consideration. 

The  remaining  assignment  of  error  is  predicated  upon  the  court's 

sustaining  the  following  exception:     "And  specially  demurring  to  the 

same  they  say  that  the  plea  of  intervention  of  the  said  McLaury  does 

not  show  that  he  has  such  interest  in  this  cause  of  action,  transferred 

Vol.  XXXIX.  Civil— 26. 
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to  him  in  such  maimer  and  under  such  circumstances  as  the  law 
directs,  and  as  would  give  the  said  McLaury  a  cause  of  action  against 
these  defendants,  in  that  the  same  does  not  show  that  the  said  transfer, 
set  up  by  the  said  McLaury,  was  duly  noted  upon  the  trial  docket 
of  the  County  Court  as  the  law  directs,  or  of  any  docket  whatever,  or 
that  any  other  step  made  necessary  by  law  to  a  valid  transfer  was  taken 
in  connection  with  said  transfer'^ — ^to  appellant's  plea  of  intervention. 

The  intervenor  plead  that  plaintiff,  James  Cox,  on  the  19th  day  of 
August,  1899,  in  consideration  of  professional  services  to  be  rendered 
in  this  case  by  intervenor,  assigned  to  him  in  writing  one-half  of 
his  claim  against  defendants,  and  that  defendants  settled  with  plain- 
tiffs, having  full  knowledge  of  such  assignment.  In  view  of  the  prin- 
ciple that  courts  must  take  judicial  knowledge  of  their  own  records 
and  proceedings,  it  appears  that  this  suit  was  filed  by  intervenor  for 
the  plaintiff  before  the  alleged  assignment  of  one-half  of  the  letter's 
cause  of  action  against  defendants  was  made  to  appellant.  Besides, 
the  contract  of  assignment  between  intervenor  and  plaintiff  is  set  out 
in  full  in  defendants'  answer  and  shows  on  its  face  that  this  suit 
was  filed  before  the  contract  was  entered  into. 

We  do  not  question  appellees'  proposition  that  at  common  law  a  cause 
of  action  of  this  character  did  not  survive,  and  was  therefore  not 
assignable.  42  Cent.  Law  Jour.,  5.  While  it  is  true  that,  at  common 
law,  and  as  a  general  rule,  the  qualities  of  assignability  and  survival 
are  tests  of  each  other,  and  convertible  terms,  it  does  not  follow  that 
the  Legislature  may  not  break  that  connection  and  furnish  a  new  and 
statutory  rule  of  assignability.  Blake  v.  Griswold,  104  N.  Y.,  616. 
By  article  4647,  Revised  Statutes,  the  Legislature  of  this  State  has 
broken  that  "connection"  and  furnished  a  new  and  statutory  rule 
of  assignability  of  causes  of  action.  The  article  referred  to  is  by 
its  terms  expressly  applicable  "to  any  and  all  judgments,  suits,  claims 
and  causes  of  actions,  whether  assignable  in  law  and  equity  or  not" 
At  common  law  an  action  for  injuries  to  a  person  was  not  assignable, 
but  it  has  been  held  that  under  said  article  such  an  assignment  to 
attorneys  as  compensation  for  prosecuting  the  suit,  is  valid  as  against 
those  having  notice,  though  made  before  a  suit  was  commenced,  and  not 
filed  or  noted  on  the  docket.  Railway  v.  Ginther,  70  S.  W.  Rep.,  96, 
96  Texas,  295,  77  Texas,  166.  This  same  question  was  before  the 
Court  of  Civil  Appeals  of  the  Second  District  on  the  prior  appeal  of 
this  case,  and  it  was  then  held  that  intervenor  was  entitled  to  recover 
by  virtue  of  said  assignment,  unless  defeated  by  reason  of  barratrous 
conduct  in  procuring  the  contract  as  alleged  by  appellants.  The  ques- 
tion of  barratry  is  one  of  fact,  and  not  before  us  on  this  appeal. 
Therefore  the  effect  of  the  opinion  referred  to  is  to  uphold  the  as- 
signment as  against  the  exception  urged  by  appellees  to  intervenor's 
plea.  We  concur  in  that  opinion,  as  we  believe  it  is  the  logical  sequence 
of  article  4647,  Revised  Statutes,  and  decisions  thereunder  when  ap- 
plied to  the  pleadings  in  this  case.  We  hold,  therefore,  that  this 
assignment  of  error  is  well  taken. 

For  the  reason  of  the  errors  indicated,  the  judgment  of  the  County 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  J.  Hand  v.  J.  E.  Nix  et  ux. 

Decided  May  13,  1905. 

Statute  of  Frauds — Promise  to  Convey  Land — ^Improvements — Estoppel. 

Where  defendant  orally  agreed  to  convey  land  to  plaintiffs  in  consideration 
of  their  taking  care  of  his  mother  until  her  death,  which  they  did,  and  after 
they  had  taken  possession  of  the  land  under  the  agreement  and  had  begun  to 
make  improvements  thereon,  defendant  promised  from  time  to  time  to  make 
them  a  deed  to  it,  he  was  estopped  to  set  up  the  statute  of  frauds  against  his 
parol  agreement  to  convey. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

D.  0.  Hunt,  for  appellant. 

Scott  &  BreUford,  for  appellees. 

STEPHENS,  Associate  Justice. — ^Appellees  sued  appellant  for  a 
tract  of  land  in  Eastland  County,  the  petition  being  in  the  usual  form 
of  trespass  to  try  title,  with  the  further  allegation  of  title  by  ten  years' 
adverse  possession. 

Besides  pleading  the  general  issue,  appellant  specially  denied  the 
claim  of  adverse  possession,  alleging  that  appellees  went  into  possession 
of  the  land  in  pursuance  of  an  agreement  that  they  were  to  have  it 
for  life  or  so  long  as  they  lived  on  it,  and  that  they  had  afterwards 
while  so  in  possession  assured  appellant  that  they  would  not  claifti 
the  land  by  limitation. 

In  a  supplemental  petition  appellees  pleaded  their  title  specially, 
setting  up  an  oral  contract  under  which  they  took  possession  and  made 
valuable  improvements,  stated  in  their  brief  as  follows:  "That  the  con- 
tract was  made  in  1883,  by  the  terms  of  which  the  appellant  agreed 
to  buy  the  land  in  controversy  and  give  it  to  appellees  in  consideration 
of  their  taking  care  of  appellant's  mother  during  the  balance  of  her 
life;  that  appellees  accepted  the  proposition,  took  appellant's  mother 
to  their  home,  cared  for  and  furnished  and  nursed  her  until  her  death 
in  1886.  That  in  1886  appellees  lived  with  appellant  on  land  adjoin- 
ing the  land  in  controversy,  and  cultivated  and  improved  the  land 
in  controversy,  paying  taxes  thereon,  and  in  1888  moved  on  the  land, 
used,  occupied  and  improved  the  land  and  claimed  the  same  as  their 
own;  that  they  occupied  it  until  1901,  at  which  time,  having  bought 
land  adjoining,  they  built  a  new  house  just  on  the  adjacent  land  within 
a  short  distance  of  their  old  residence,  and  continued  to  use,  cultivate 
and  improve  the  land  in  controversy  up  until  the  time  of  trial.  That 
soon  after  they  began  to  use  and  improve  the  land  in  1886,  they  re-  * 
quested  appellant  to  execute  a  deed  to  them  for  the  land,  which  he 
promised  to  do  from  time  to. time  until  1894,  when  he  presented  the 
life  lease,  which  they  refused  to  accept.  That  appellees,  in  pursuance 
to  and  in  the  faith  of  appellant's  promise  to  convey  the  land  to  them 
in  fee  simple^  placed  valuable  improvements  on  the  land  to  the  extent 
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of  over  $500,  and  paid  taxes  thereon,  and  that  thereby  appellant  was 
estopped  to  deny  parol  gift  or  sale." 

The  evidence,  though  conflicting,  warranted  a  finding  in  favor  of 
appellees  on  the  issue  tendered  by  the  supplemental  petition,  and  we 
ascribe  to  the  jury  such  a  finding. 

In  no  view  of  the  case  were  the  pleadings  subject  to  appellant's  gen- 
eral demurrer,  and  the  first  assignment  is  overruled. 

The  court  did  not  err  in  permitting  appellees  to  prove  the  facts 
alleged  in  the  supplemental  petition  over  the  objection  that  it  was  inad- 
missible under  the  statute  of  frauds  to  prove  by  parol  a  contract  to 
convey  land,  since  appellant  was  estopped  from  urging  this  objection 
by  the  circumstances  alleged  and  proved  on  the  part  of  appellees  under 
which  they  took  possession  of  and  improved  the  land.  The  second 
assignment  is  consequently  overruled. 

The  two  remaining  assignments  submitted  in  the  brief  are  too  gen- 
eral to  be  considered,  to  8ay  nothing  of  the  defective  manner  in  which 
they  have  been  briefed,  which  itself  would  warrant  us  in  refusing  to 
consider  them. 

The  charges  complained  of  and  the  charges  requested  are  not  set 
out  in  the  brief,  either  literally  or  substantially. 

Judgment  affirmed.  ^ 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  earnestly  insisted  in  this  motion  that  the  value  of  the  use  and 
occupation  of  the  land  in  controversy  exceeded  the  value  of  the  im- 
provements made  by  the  appellees.  But  the  answer  to  this  is  that  no  such 
issue  was  submitted  to  the  jury,  and  that  appellant  has  not  submitted 
any  assignment  of  error  complaining  of  the  court's  refusal  to  give  a 
charge   submitting   it. 

Besides,  in  further  support  of  the  judgment  heretofore  rendered,  we 
may  add  that  appellant  pleaded  that  the  claim  of  the  appellees  for  the 
value  of  services  rendered  in  taking  care  of  his  mother  was  barred  by 
limitation,  which  attitude  leaves  little  room  for  doubt  that  the  appel- 
lees would  sustain  an  irreparable  loss  if  appellant  were  allowed  to  use 
the  statute  of  frauds  to  deprive  them  of  the  land  earned  by  their  services 
in  caring  for  his  mother. 

Motion  overruled. 


Fort  Worth  &  Denver  City  Railway  Company  v.  W.  L.  Underwood. 

Decided  May  13,  1905. 

1. — Caniert  of  Freig^ht — Oral  and  Written  Contract  to  Famish  Cars. 

Where  plaintiff  sued  for  damages  resulting  from  the  breach  of  an  oral 
contract  to  furnish  him  with  cars  for  shipping  cattle  and  defendant  pleaded 
a  subsequent  written  contract  which  released  it  from  liability  for  breach  of 
tha  oral  contract,  it  was  error  to  ignore  the  written  contract. 


1906.]  Ft.  W.  &  D.  C.  Ey.  Co.  v.  Undebwood.  405 

2. — Same— Written  Contract — ^Pleading  Beqnisite. 

In  the  absence  of  a  pleading  putting  in  issue  the  validity  of  the  written 
contract  it  imparted  a  consideration,  besides  reciting  as  its  consideration  a 
reduction  in  the  freight  rate  which  there  was  no  evidence  to  disprove. 

Appeal  from  the  County  Court  of  Childress.  Tried  below  before 
Hon.  W.  B.  Howard. 

Spoonts  &  Thompson,  Fires  S  Decker  and  Marshall  Spoonts,  for 
appellant. — Where,  at  the  time  of  parol  contract  between  a  shipper 
of  livestock  and  a  carrier,  the  shipper  expected  to  sign  a  written  con- 
tract, and  he  subsequently  did  so,  he  was  not  in  a  position  to  avoid  the 
force  of  provisions  in  the  written  contract,  and  the  written  contract 
must  be  taken  as  merging  all  previous  understandings  between  the 
parties;  and  it  was  error  to  admit  testimony  of  prior  parol  agreement 
between  the  shipper  and  the  carrier,  which  in  no  manner  varied  or 
contradicted  the  terms  of  the  written  contract*  Fort  Worth  &  D.  C. 
Ey.  Co.  V.  Wright,  58  S.  W.  Rep.,  847;  C.  R.  I.  &  T.  Ry.  Co.  v.  Halsell, 
81  S.  W.  Rep.,  1243 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Barnett,  66  S. 
W.  Rep.,  474. 

W.  H.  Bullock,  E.  E.  Diggs  and  S.  0.  Tankersley,  for  appellee. 

STEPHENS,  Associate  Justice. — Delay  in  furnishing  cars  for  the 
transportation  of  cattle  from  Childress,  Texas,  to  Kansas  City,  Mis- 
souri, was  the  ground  for  recovery  in  this  cause,  appellee  having  declared 
on  an  oral  contract  obligating  appellant  to  furnish  the  cars  within  a 
specified  time.  Appellant  pleaded  a  written  contract  executed  subse- 
quent to  the  oral  one,  which  contained  a  clause  releasing  it  from  any 
claim  for  damages  arising  from  a  breach  of  the  oral  contract.  Appellee 
made  no  reply  to  this  defense. 

Appellant  not  only  objected  to  proof  of  the  oral  contract,  but  read 
in  evidence  the  written  contract  and  requested  the  court  to  instruct  the 
jury  to  "consider  such  written  contract  and  the  conditions  therein  con- 
tained, limiting  plaintiffs  to  recover  damages  occasioned  prior  to  the 
signing  of  such  contract.''  The  court  refused  to  give  this  instruction, 
and  to  this,  as  well  as  to  the  court's  refusal  to  exclude  evidence  of  the 
oral  contract,  error  is  assigned. 

It  seems  to  have  been  the  view  both  of  counsel  for  the  appellee  and 
of  the  court,  that  this  written  contract  had  no  effect  upon  the  claim 
for  damages  arising  from  a  breach  of  the  oral  contract  previously  made 
and  broken,  and  therefore  the  written  contract  was  entirely  ignored. 
It  is  altogether  probable  that  this  would  have  been  a  correct  view 
if  appellee,  both  in  his  pleadings  and  evidence,  had  made  an  attack 
upon  the  validity  of  the  written  contract  by  alleging  and  proving  the 
want  of  consideration  for  its  execution,  or  circumstances  of  duress 
attending  the  same.  See  Texas  &  Pacific  Railway  Co.  v.  Avery,  19 
Texas  Civ.  App.,  235,  46  S.  W.  Rep.,  897,  and  cases  there  cited. 

In  the  absence,  however,  of  a  pleading  putting  in  issue  its  validity, 
the  written  contract  imported  a  consideration,  besides  reciting  as  a 
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consideration  for  its  execution  a  reduction  in  the  freight  rate  which 
the  evidence  fails  to  disprove. 

Because  the  court  erred  in  ignoring  the  written  contract  when  its 
validity  had  not  been  assailed  in  the  pleadings  of  the  appellee^  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  L.  Baldwin  v.  Ellis  Richardson. 

Decided  Maj  13,  1905. 

1. — ^Leate  of  Pasture— Damage— Extent  of  Injury. 

Where  the  action  was  by  a  lessee  of  a  pasture  for  damages  to  the  grass 
and  his  cattle  caused  by  the  turning  into  the  pasture  of  other  cattle,  and  it 
appeared  that  plaintifTs  lease  expir^  December  1,  and  that  he  had  made  no 
arrangements  to  winter  his  cattle  there,  his  damages  should  have  been  limited 
to  the  grass  to  which  he  was  entitled  during  the  life  of  his  lease,  and  he  could 
not  recover  for  the  loss  of  winter  pasture. 

2. — Same — Market  Value  of  Orats. 

Upon  the  issue  of  the  damages  to  the  cattle  caused  by  the  destruction  of 
the  grass  in  the  pasture  it  was  error  for  the  court  to  instruct  that  the  jury 
might  consider  the  market  value  of  the  grass. 

8. — Same — Set-off — ^Debt  and  Damages. 

Against  plaintiff's  claim  for  unliquidated  damages  defendant  could  not  set- 
off a  debt  due  him  by  plaintiff  for  pasturage  in  another  pasture.  Rev.  Stats., 
art.  764. 

4. — Same— Damages  not  too  Bemote. 

Damage  resulting  from  a  depreciation  in  the  market  value  of  thoroughbred 
and  high-grade  cows  by  reason  of  being  gotten  with  calves  by  common  stock 
bulls  was  not  too  remote  to  be  recovered. 

6. — ^Depositions  Ex  Parte— Evasive  Answers. 

Evasive  answers  of  a  party  to  interrogatories  propounded  to  him  ex  parte 
are  not  ground  for  taking  the  interrogatories  as  confessed  where .  there  is  a 
reasonable  explanation  showing  that  there  was  no  deliberate  refusal  to  answer, 
as  that  the  party  interrogated  wished,  before  answering,  to  consult  his  counsel 
who  was  then  elsewhere  engaged,  and  the  notary  insisted  upon  immediate  answers. 

Appeal  from  the  County  Court  of  Jones.  Tried  below  before  Hon. 
J.  B.  Thomas. 

H.  G,  McConnell  and  C.  C,  Ferrell,  for  appellant. 

C.  H.  Steele  and  Wehb  &  Hill,  for  appellee. 

SPEER,  Associate  Justice. — Ellis  Richardson  sued  J.  L.  Baldwin 
in  the  County  Court  to  recover  damages  to  certain  cattle  and  grass  in  a 
small  pasture,  by  reason  of  the  latter's  wrongfully  turning  into  such 
pasture  a  number  of  cattle.    Upon  a  trial  there  was  a  verdict  and  judg- 
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ment  in  Bichardson's  favor  for  the  sum  of  $12.60.  Both  parties  have 
appealed,  and  assigned  errors  which  require  a  reversal  of  the  case. 

There  was  error  as  against  appellant  Baldwin  in  the  court's  charge 
wherein  the  jury  were  authorized  to  return  a  verdict  against  him  in 
the  event  '^tfaat  plaintiff  had  said  pasture  stocked  with  a  number  of 
high  grade  cattle  and  had  grass  on  it  suitable  for  wintering  said  cat- 
tle, and  that  plaintiff  had  arranged  to  winter  his  said  cattle  upon 
said  grass/'  etc.,  in  that  we  find  no  evidence  whatever  in  the  record 
to  authorize  the  court  to  submit  such  issue.  It  is  undisputed  that  Bich- 
ardson's lease  expired  on  December  1,  1902,  and  seems  also  to  be  undis- 
puted that  he  had  made  no  arrangements  whatever  to  winter  his  cattle 
in  such  pasture.  The  charge  clearly  authorized  a  recovery  by  Bichard- 
son  for  the  destruction  of  the  winter  pasture  in  which  he  is  not  shown 
to  have  any  interest.  The  extent  of  his  right  to  recover  in  this  par- 
ticular appears  to  be  for  the  destruction  of  &e  grass  to  which  he  would 
be  entitled  during  the  life  of  his  lease. 

There  was  also  error  as  against  appellant  Baldwin  in  the  coujt's 
charge  upon  the  measure  of  damages  in  respect  to  the  item  of  injury 
to  the  plaintiff's  cattle,  wherein  the  jury  were  told  that  should  they 
find  in  favor  of  plaintiff  on  this  issue,  "that  in  arriving  at  the  amount 
of  damages  on  this  item,  if  any,  the  jury  have  a  right  to  consider 
from  the  evidence  the  market  value  of  the  grass  destroyed  or  injured, 
if  any,"  etc.,  because  this  is  to  confuse  the  market  value  of  the  grass 
destroyed  with  the  loss  in  the  value  of  the  cattle,  and  in  view  of  the 
remaining  parts  of  the  charge  authorizing  the  recovery  for  grass  de- 
stroyed, would  tend  to  authorize  a  double  recovery  to  the  extent  of  the 
value  of  the  grass.  We  apprehend  the  court  meant  no  more  than  that 
the  jury  might  consider  the  grass  in  determining  whether  or  not  its 
destruction  really  had  the  effect  upon  plaintiff's  cattle  contended  for 
by  him.  But  if  so,  the  thought  certainly  is  not  aptly  expressed,  and 
the  language  is  well  calculated  to  mislead  the  jury. 

There  was  no  error  in  refusing  the  motion  to  have  taken  as  confessed 
the  interrogatories  propounded  ex  parte  by  Baldwin  to  Eichardson. 
While,  of  course,  the  answers,  if  answers  at  all,  are  evasive,  yet  under 
the  explanation  given  it  can  not  be  said  that  there  was  a  deliberate 
refusal  to  answer.  Bounds  v.  Little,  75  Texas,  316.  Bichardson's 
explanation  that  he  desired  to  consult  his  attorney  who  was  shown  to  be 
busily  engaged  in  conducting  a  funeral,  coupled  with  the  further  fact 
that  the  notary  insisted  upon   immediate  answers,   seems  reasonable. 

Neither  was  there  error  in  sustaining  the  special  exception  to  Bald- 
win's answer  setting  up  a  balance  of  $2.25  due  him  by  Richardson  on 
a  settlement  for  pasturage  in  a  different  pasture.  Bichardson's  cause 
of  action  being  a  claim  for  unliquidated  damages  founded  on  a  tort, 
and  the  item  claimed  as  a  setoff  being  a  debt,  it  was  properly  stricken 
out.     Sayles'  Civ.  Stats.,  art.  754. 

As  to  Bichardson's  appeal,  the  court  committed  error  against  him 
in  excluding  from  the  jury  the  testimony  of  the  witnesses  Richardson 
and  Lynch,  to  the  effect  that  during  the  time  Baldwin's  cattle  were  in  the 
pasture  they  came  in  contact  with  Bichardson's  cattle  and  some  of  his 
thoroughbred  and  high  grade  cows  were  gotten  with  calves  by  the 
common  stock  bulls  belonging  to  Baldwin,  whereby  the  market  value 
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of  such  cows  became  reduced.  It  is  objected  that  this  is  too  remote 
to  constitute  the  basis  for  a  recovery.  But  we  think  otherwise.  The 
chief  value  of  a  thoroughbred  or  high  grade  cow  lies  in  her  breeding 
qualities.  Any  act  affecting  this  quality  necessarily  affects  her  value. 
If  after  these  cows  came  in  contact  with  scrub  bulls  they  were  worth 
less  on  the  market,  we  see  no  just  reason  for  holding  this  depreciation 
in  value  to  be  too  remote.  The  lessened  value  is  certain  and  definite- 
It  is  not  a  case  of  seeking  to  recover  the  value  of  prospective  offspring, 
as  was  the  case  of  Claunch  v.  Osborn,  23  S.  W.  Rep.,  937,  relied 
upon  in  support  of  the  court's  ruling.  The  loss  in  this  latter  case 
is  certainly  more  remote  than  the  one  under  consideration. 

The  judgment  of  the  County  Court  will  therefore  be  reversed  and  the 
cause  remanded  with  the  costs  of  appeal  divided  equally  between  the 
parties. 

Reversed  and  remanded. 


Fort  Worth  &  Denver  Citt  Railway  Company  v.  A.  M.  James 

ET   AL. 
Decided  May  13,  1905. 

1. — Cattle  Shipment — ^Damages — Charge. 

In  an  action  for  injury  to  live  stock  during  shipment  it  was  error  for  the 
charge  to  instruct  that  plaintiff  was  entitled  to  recover  such  damages  as  might 
have  resulted  from  the  negligence  shown,  instead  of  such  damages  as  proximately 
resulted  therefrom. 

2. — Same — ^Rough  Handling. 

"Rough  handling"  of  the  cattle  by  the  carrier  would  not  entitle  the  owner 
to  damages  without  a  finding  that  such  rough  handling  was  negligently  done. 

3. — ^Assignment  of  Error — Ezolnsion  of  Evidence — Bill  of  Exceptions. 

'  Where  the  bill  of  exceptions  taken  to  the  exclusion  of  evidence  fails  to 
specify  the  objection  sustained  by  the  court,  an  assignment  of  error  to  the 
court's  action  will  not  be  considered. 

Appeal  from  the  County  Court  of  Dallam.  Tried  below  before 
J.  P.  Inman. 

Spoonts  &  Thompson  and  J.  ff.  Barwise,  Jr.,  for  appellant. 

Stalcup  &  Neal,  for  appellees. 

CONNER,  Chief  Justice. — Appellees  recovered  a  judgment  against 
the  appellant  company-  in  the  County  Court  of  Dallam  County  at  its 
September  term,  1904,  for  the  sum  of  $149,  as  damages  to  certain  of 
appellees'  cattle  shipped  from  Quanah  to  Dalhart,  Texas.  The  petition 
contained  the  usual  allegations  of  delay,  rough  handling  and  consequent 
damage. 

The  court,  among  other  things,  gave  to  the  jury  the  following 
charges,  to  which  error  has  been  assigned,  viz:  '^'^ou  are  charged  by 
the  court  as  the  law  in  this  case  that  the  defendant  railway  company 
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is  liable  to  plaintiff  for  such  damages,  if  any,  as  might  have  resulted 
from  unreasonable  delay  in  said  shipment  or  unusual  rough  handling 
of  same.  .  .  .  You  are  charged  by  the  court,  (1)  that  if  you  find 
from  the  evidence  that  the  defendant  railway  company  wholly  failed 
to  deliver  said  cattle  at  Dalhart  in  a  reasonable  time  for  like  ship- 
ments, or  negligently  or  roughly  handled  said  stock,  then  you  will  find 
for  the  plaintiff  in  such  sum  (not  to  exceed  the  amount  prayed  for) 
as  you  believe  from  the  evidence  the  said  plaintiff  sustained  as  damages 
by  reason  of  negligence  on  the  part  of  said  railway  company/' 

We  think  it  hardly  requires  the  citation  of  authority  to  determine 
that  the  charges  quoted  are  erroneous.  The  damages  appellees  were 
entitled  to  recover,  if  any,  from  unreasonable  delay  or  unusual  rough 
handling,  were  such  as  in  fact  proximately  resulted  f i*om  the  negligence 
alleged  and  shown,  and  not  such  as  "might  have  resulted  from  unrea- 
sonable delay  or  unusual  rough  handling."  And  it  will  not  do  to 
say,  as  was  in  effect  said  in  the  second  paragraph  of  the  charge  above 
quoted,  that  appellees  were  entitled  to  damages  for  "rough  handling,.'' 
without  a  further  finding  that  such  rough  handling  was  negligently 
done.  The  charge  in  effect  treats  a  negligent  handling  and  a  rough 
handling  as  synonymous,  when  such  may  not  be  the  case.  A  certain 
degree  of  rough  handling  may  have  occurred  even  though  the  care 
of  an  ordinarily  prudent  person  may  have  been  exercised  on  the  part 
of  appellant's  agents  and  employes  engaged  in  the  transportation.  It 
is  true,  as  insisted  b^  appellee,  that  the  court  in  other  paragraphs  of 
the  charge  made  appellees'  right  of  recovery  dependent  upon  a  finding 
of  negligence  on  the  part  of  the  railway  company.  But  we  do  not 
think  these  clauses  cured  the  errors  pointed  out,  for  the  jury  having 
been  informed,  in  effect,  by  the  second  paragraph  above  quoted  that 
rough  handling  constituted  negligence,  they  might  have  very  readily 
accepted  this  as  true  without  further  inquiry. 

We  have  found  it  unnecessary  to  determine  the  question  presented  by 
appellant's  first  assignment  of  error.  The  bill  of  exception  taken  to  the 
exclusion  of  the  evidence  mentioned  in  said  assignment  fails  to  specify 
the  objection  sustained  by  the  court  in  the  exclusion  of  the  testimony, 
and  is  therefore  not  entitled  to  consideration.  See  Texas  &  Pacific 
Coal  Company  v.  Lawson,  10  Texas  Civ.  App.,  491,  31  S.  W.  Bep., 
847,  and  authorities  there  cited. 

The  special  charges  requested  by  appellant  seem  to  have  been  suffi- 
ciently included  in  the  court's  general  charge;  but  for  the  errors  in 
the  quoted  charges,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Coke  &  Beardon  v.  Jennie  B.  Ikard  et  al. 

Decided  May  20,  1905. 

1. — ^Parol  Gift  of  Cattle  to  Xinor — ^Delivery  by  Recording  Mark  and  Brand — 

Statute  of  Frands. 

Where  a  father  made  a  gift  of  cattle  to  his  minor  children  of  tender  years 
bj  causing  a  number  of  calves  selected  from  his  herd  running  upon  the  open 
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range  to  be  marked  and  branded  in  a  separate  mark  and  brand  which  he  had 
recorded  in  their  names,  this  was,  although  the  father  continued  to  manage 
and  control  the  cattle,  a  sufficient  delivery  of  them  to  meet  the  requirement 
of  the  statute  of  frauds  making  actual  delivery  essential  to  a  parol  gift.  Rev. 
Stats.,  art.  2546. 

2. — ^Adverse  Pofsenlon  for  Kinon — Title  in  Tmst. 

Where  a  father  held  adverse  possession  for  his  children  for  over  15  years 
of  land  conveyed  to  another  in  trust  for  them,  the  children,  by  virtue  of  such 
possession  acquired  title  to  the  land  as  against  creditors  of  the  father,  even 
though  the  conveyance  made  in  trust  for  them  was  procured  by  the  father  in 
fraud  of  his  creditors. 

3. — Trial  ITpon  Special  Issnes — ^Findings  by  Court  After  Judgment. 

Where  a  case  has  been  tried  upon  special  issues  submitted  to  the  jury  and 
judgment  entered  accordingly,  the  Appellate  Court  will  not  consider  findings 
of  the  trial  judge,  made  after  the  entry  of  the  judgment,  upon  issues  tendered 
but  not  submitted  to  the  jury. 

Appeal  from  the  District  Court  of  Clay.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

Montgomery  &  Hughes^  W.  T.  Allen,  B.  E,  Taylor  and  S.  A,  Denny, 
for  appellant. 

Matlock,  Miller  &  Dycus,  for  appellee. 

STEPHENS,  Associate  Justice. — The  lands  in  controversy,  situ- 
ated in  Clay  County,  were  levied  on  and  advertised  for  sale  as  the 
property  of  W.  S.  Ikard  in  January,  1903,  under  a  judgment  recovered 
against  him  and  others  by  the  City  National  Bank  of  Dallas  in  March, 
1888,  and  subsequently  revived.  The  title  to  the  lands  then  stood  in  the 
name  of  M.  F.  Ikard.  Willie  S.  Carrow,  joined  by  her  husband,  Bichard 
Carrow,  and  Jennie  B.  Ikard,  daughters  of  W.  S.  Ikard,  claiming  to  be 
the  equitable  owners  of  the  lands,  undertook  to  enjoin  this  sale;  but- this 
relief  was  denied  them.  Brown  v.  Ikard,  8  Texas  Court  Reporter,  943, 
77  S.  W.  Rep.,  967.  Thereupon  M.  P.  Ikard  conveyed  the  legal  title 
to  them,  and  they  brought  this  suit  against  Coke  &  Reardon,  owners  of 
the  judgment  and  purchasers  at  execution  sale  (literally  purchasers 
from  plaintiff  in  execution  after  the  sale),  to  recover  the  lands. 

Besides  pleading  the  general  issue,  Coke  &  Reardon  made  W.  S. 
Ikard  and  wife  parties  to  the  suit  and  as  judgment  creditors  sought  in 
the  alternative  to  subject  the  lands  in  some  way  to  the  payment  of 
their  judgment,  claiming  that  W.  S.  Ikard,  as  against  his  said  daughters, 
had  some  such  interest  therein  as  a  court  of  equity  should  apply  to  the 
payment  of  his  debts. 

At  the  request  of  defendants,  the  case  was  submitted  to  the  jury  on 
special  issues,  and,  on  motion  of  plaintiffs,  judgment  was  entered  in 
their  favor  on  the  verdict.  The  next  day,  and  after  the  jury  had  been 
discharged  and  the  judgment  entered,  at  the  further  request  of  defend- 
ants, the  court  made  additional  findings  of  fact,  which  are  here  relied 
on  by  them  as  an  answer  to  the  verdict  in  favor  of  plaintiffs  on  the  issue 
of  limitation. 
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Conclusions. — ^The  findings  made  by  the  jury,  together  with  such  other 
findings  of  fact  as  the  judgment  in  favor  of  appellees  imports,  all  of 
which  were  warranted  by  the  evidence,  we  adopt.  These  findings  estab- 
lish: 

1.  That  the  lands  in  controversy,  which  were  purchased  and  con- 
veyed to  M.  Ikard  in  November,  1888,  just  after  W.  S.  Ikard  had  become 
insolvent,  were  purchased  for  Willie  S.  and  Jennie  B.  Ikard,  and  not 
for  W.  S.  Ikard. 

2.  That  they  were  paid  for  out  of  the  proceeds  of  cattle  which  had 
been  given  by  W.  S.  Ikard  to  them  when  he  was  entirely  solvent  and 
before  he  became  indebted  to  the  City  National  Bank  of  Dallas. 

3.  That  ever  since  the  conveyance  of  the  lands  to  M.  Ikard — ^more 
than  fifteen  years  ago— W.  S.  Ikard  has  held  adverse  possession  of  said 
lands  not  for  himself,  but  for  his  said  daughters. 

I^  is  thus  seen  that  long  before  the  legal  title  was  conveyed  to  Willie 
S  Carrow  and  Jennie  B.  Ikard,  the  equitable  title  was  in  them.  This 
is  controverted  by  appellants,  however,  on  the  ground  that  the  gift 
of  cattle  from  W.  S.  Ikard  to  his  children  did  not  take  effect  for  want 
of  delivery.  True,  these  children  were  quite  young  when  this  gift  was 
originally  made,  so  much  so  that  they  were  incapable  of  accepting  it. 
It  is  also  true  that  W.  S.  Ikard  never  ceased  to  manage  and  control  the 
cattle.  But  he  caused  a  number  of  calves  selected  from  his  herd  to  be 
marked  and  branded  in  a  separate  mark « and  brand,  placing  the  brand 
on  record  in  the  name  of  Willie  S.  Ikard,  his  oldest  child,  and  after- 
wards substituting  a  new  brand,  which  was  recorded  in  the  name  of 
J.  B.  as  well  as  Willie  S.  Ikard.  In  thus  marking  and  branding  for  his 
said  children  cattle,  which  were  running  on  the  range  in  Western  Texas 
with  a  large  herd  belonging  to  himself  and  others,  he  seems  to  have  made 
all  the  delivery  the  nature  of  the  property  under  the  circumstances  was 
capable  of,  and  such  delivery  as  had  been  held  to  be  "equivalent  to  actual 
delivery"  at  quite  an  early  day  in  Texas.  Hillebrandt  v.  Brewer,  6 
Texas,  45.  If  this  amounted  to  actual  delivery  as  construed  by  the 
Supreme  Court  in  that  case,  we  fail  to  see  that  anything  more  was  re- 
quired by  the  statute  so  much  relied  on  by  the  appellants,  making  actual 
delivery  essential  to  a  parol  gift.  Revised  Statutes,  article  2546.  In 
this  connection  it  may  be  noted  that  ever  since  1848  we  have  had  a 
statute  in  Texas  providing  that  minors  owning  cattle  "separate  from  that 
of  the  father  or  guardian"  may  have  a  recorded  mark  and  brand.  Re- 
vised Statutes,  article  4926.  By  statute,  also,  title  to  cattle  running 
on  the  range  passes  by  sale  of  the  mark  and  brand.  Revised  Statutes, 
article  4942.  Since,  then,  the  recorded  brand  is  made  by  statute  the 
means  of  establishing  and  transferring  title  to  property  so  situated,  it 
seems  not  unreasonable  to  hold  that  when  W.  S.  Ikard  caused  a  portion 
of  the  increase  of  his  herd  of  cattle  to  be  seized  and  branded  in  the  brand 
which  stood  on  the  records  of  marks  and  brands  in  the  name  of  his 
child  or  children  a  complete  change  of  actual  possession  took  place,  and 
that  this  method  of  making  a  gift  of  such  property  to  those  incapable 
of  accepting  it  met  the  requirements  of  the  statute  on  the  subject  of 
gifts  quite  as  well  as  any  other  form  of  delivery  would  have  done. 

As  to  the  feature  so  much  relied  on  by  the  appellants,  of  possession 
and  control  on  the  part  of  W.  S.  Ikard  after  he  had  made  the  gift,  that 
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was  also  a  feature  of  the  case  above  cited.  Besides,  we  have  here  the 
additional  feature  of  a  gift  from  the  grandfather  of  Willie  S.  and  J.  B. 
Ikard,  by  marking  and  branding  calves  belonging  to  him  for  them,  as 
to  which  there  was  undoubtedly  both  a  complete  and  continued  change  of 
possession.  But  if  no  title  to  the  cattle  passed  for  want  of  actual 
delivery  we  are  yet  inclined  to  the  opinion  that  the  appellees  acquired 
title  to  the  land  by  the  long  adverse  possession  taken  and  held  by  W.  S. 
Ikard  for  them  under  deeds  placing  the  legal  title  first  in  M.  Ikard  and 
then  in  M.  F.  Ikard  for  them.    Evans  v.  Guipel,  35  S.  W.  Rep.,  940. 

We  are  also  of  opinion  that  the  cross  action,  if  otherwise  maintainable, 
was  a  stale  demand  and  barred  by  limitation. 

The  finding  of  the  judge  made  after  the  case  had  been  tried  and  judg- 
ment entered  on  the  special  verdict  we  treat  as  irrelevant,  thus  sustain- 
ing the  cross-assignment  complaining  of  that  action.  We  know  of  no 
authority  for  such  a  proceeding.  These  findings  covered  issues  tendered 
on  the  trial  by  appellants,  but  which  they  failed  to  have  submitted  to 
the  jury,  as  was  their  duty,  if  they  desired  to  avoid  the  issue  of  limita- 
tion pleaded  against  them.  They  should  not  have  been  allowed  to 
come  into  court  after  the  battle  had  been  fought  and  lost  and  have  the 
judge  further  try  the  case  on  controverted  issues  not  submitted  to  the 
jury. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Texas  &  Pacific  Railway  Company  v.  S.  S.  Bell. 

Decided  May  13,  1905. 

1. — Carrier  of  PaBsengers — Stopping  Trains  at  Stations. 

Railroad  companies  are  not  bound,  in  the  absence  of  contract  or  statute 
limiting  their  rights,  to  stop  all  their  trains  at  every  station,  provided  they 
run  a  sufficient  number  of  trains  stopping  at  each  station  to  afford  reasonable 
accommodations  to  the  traveling  public. 

2. — Same — Dnty  of  Passenger — Taking  Wrong  Train. 

A  passenger  with  means  at  his  command  of  ascertaining  before  he  enters 
a  train  whether  it  will  stop  at  his  destination,  and  who  is  not  misled  into  get- 
ting on  the  wrong  train,  can  not  recover  for  a  refusal  to  stop  the  train  at  a 
station  at  which  it  is  not  scheduled  to  stop. 

Appeal  from  the  County  Court  of  Parker.  Tried  below  before  Hon. 
D.  M.  Alexander. 

H,  C.  Shropshire,  for  appellant. — 1.  It  was  the  duty  of  appellee,  at 
the  time  she  got  on  appellant's  train  at  Aledo,  to  inform  herself  when, 
where  and  how  she  could  go  and  stop,  according  to  the  regulations  of 
appellant.  Railway  Co.  v.  Campbell,  69  S.  W.  Rep.,  452;  Beauchamp 
V.  Railway  Co.,  56  Texas,  240;  Railway  Co.  v.  Hassell,  62  Texas,  256; 
Railway  Co.  v.  Dawson,  29  S.  W.  Rep.,  1107;  Railway  Co.  v.  Moore,  83 
S.  W.  Rep.,  362;  Texas  &  P.  Ry.  Co.  v.  Ludlara,  67  Fed.  Rep.,  481; 
Railway  Co.  v.  Nuzum,  50  Ind.,  141;  Railway  Co.  v.  Miles,  40  Ark., 
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298;  Railway  Co.  v.  Applewhite,  52  Ind.,  540;  Railway  Co.  v.  Qants, 
38  Kans.,  608;  Logan  v.  Railway  Co.,  77  Mo.,  663;  Plott  v.  Railway 
Co.,  63  Wis.,  611;  Railway  Co.  v.  Hinsdale,  38  Kans.,  607;  McRae  v. 
Railway  Co.,  88  N.  Car.,  526;  Detrich  v.  Railway  Co.,  71  Pa.  St.,  432; 
Railway  Co.  v.  Wentz,  37  Ohio  St.,  333 ;  Railway  Co.  v.  Randolph,  53 
111.,  510;  Duling  v.  Railway  Co.,  66  Md.,  120;  Railway  Co.  v.  Rosen- 
berry,  45  Ark.,  256;  6  Am.  &  Eng.  Eney.  Law  (2d  ed.),  p.  601. 

2.  This  appellant  has  the  right  to  operate  through  trains  which  do 
not  stop  at  all  stations  on  its  road.  Railway  Co.  v.  Moore,  83  S.  W. 
Rep.,  362;  Railway  Co.  v.  Campbell,  69  S.  W.  Rep.,  452;  Beauchamp 
V.  Railway  Co.,  56  Texas,  249,  250;  Texas  &  Pae.  Ry.  Co.  v.  Ludlara, 
57  Fed.  Rep.,  481. 

McCall  &  McCall,  for  appellee,  cited. — Chicago  Ry.  Co.  v.  Spirk,  51 
Neb.,  167,  70  N.  W.  Rep.,  926 ;  Elbert  v.  New  York  Cent.  Sv.  Co.,  53 
Hun,  78,  6  N.  Y.  Supp.,  363,  24  N.  Y.  St.,  836 ;  Martin  v.  New  York 
Cent.  Ry.  Co.,  1  N.  Y.  St.,  738 ;  Penn.  Co.  v.  Wentz,  37  Ohio  St.,  333 ; 
Int.  Ry.  Co.  v.  Smith,  1  S.  W.  Rep.,  565;  Int.  Ry.  Co.  v.  Gilbert, 
64  Texas,  536;  Railway  Co.  v.  Moore,  83  S.  W.  Rep.,  362;  Louisville 
Ry.  Co.  V.  Conrad,  4  Ind.  Apps.,  83,  30  N.  E.  Rep.,  406;  Watkins  v. 
Penn  Ry.  Co.,  21  D.  C,  1. 

CONNER,  Chiep  Justice. — This  is  an  appeal  from  a  judgment  of 
the  County  Court  of  Parker  County  in  favor  of  appellee  for  the  sum  of 
$50,  for  damages  because  of  a  refusal  to  permit  appellee  to  alight  at 
Lawrence  station  on  the  line  of  the  appellant  railway  company  after 
she  had  purchased  a  ticket  thereto  at  Aledo,  another  station  on  appel- 
lant's line  of  railway.  By  the  assignments  of  error  we  are  called  upon 
to  determine  the  sufficiency  of  the  evidence  to  sustain  the  judgment. 

Appellee  testified  that  about  the  time  the  east  bound  train  was  due 
at  Aledo  she  purchased  of  the  agent  at  that  station  a  ticket  for  Law- 
rence, at  which  point  she  had  a  son  living  having  sickness  in  his 
family ;  that  she  sent  a  telegram  to  her  son  stating  that  she  was  coming ; 
that  after  buying  her  ticket  she  got  on  the  train  at  Aledo,  and  the  con- 
ductor of  that  train  came  and  took  her  ticket,  punched  it,  and  told 
her  that  she  would  get  off  at  Lawrence.  Aledo  is  a  station  west  of 
Fort  Worth.  Upon  arrival  at  Port  Worth  the  appellee  remained  seated 
in  the  car  upon  which  she  had  taken  passage  when  she  testifies  that 
a  newsboy  came  to  her  and  said,  "You  get  in  the  chair  car  up  there,  this 
is  the  smoker.'*  Whereupon  appellee  went  into  the  chair  car,  which  was 
all  the  changing  she  did.  It  further  appears  from  the  testimony,  how- 
ever, that  a  brakeman  afterwards  passed  through  the  train,  and  he  testi- 
fied that  he  inquired  of  appellee  where  she  was  going,  and  when  informed 
that  she  was  going  to  Lawrence  he,  the  brakeman,  replied  that  that 
train  did  not  stop  at  Lawrence;  that  she  could  either  get  off  at  Fort 
Worth,  Dallas,  Forney  or  Terrell,  and  that  she  would  be  sent  back  on 
the  morning  train  the  next  day;  that  the  11  o'clock  train  of  the  next 
day  stopped  at  Lawrence,  which  would  be  her  first  train  out  of  Fort 
Worth;  that  appellee  insisted  that  she  had  a  ticket  for  Lawrence  and 
wanted  to  go  there.  Appellee  thus  renders  the  conversation  with  the 
brakeman;  "I  had  no  conversation  with  Mr.  Perkins,  the  brakeman, 
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about  the  ticket,  not  a  word,  not  a  particle  on  earth;  all  he  said  to  me 
was  I  could  not  get  off  at  Lawrence,  and  I  just  walked  on;  he  never 
said  anything  about  getting  off  at  Fort  Worth,  or  any  other  place;  I 
didn't  know  who  he  was;  I  didn't  know  anything  about  him.  This  was 
not  very  long  before  the  train  started ;  I  was  at  Port  Worth  at  the  time, 
in  a  smoker  or  the  second  class  rather,  so  all  got  off  there,  near  about 
all — ^two  or  three — and  I  think  it  was  the  newsboy— didn't  know  it 
was  this  brakeman;  he  said  to  us,  get  on  in  the  other  car,  the  chair 
car,  and  he  went  on ;  I  didn't  know  what  he  was.  He  came  back  and 
said,  come  on,  go  in  the  other  car,  and  he  said  to  me  then,  where  was  I 
going,  and  I  told  him  I  was  going  to  Lawrence ;  he  said  I  could  not  get 
off  at  Lawrence;  I  said  I  would  like  to  know  why,  and  that  was  just 
about  all  that  was  said;  if  there  was  any  other  word  said  I  don't  recol- 
lect it;  he  didn't  tell  me  to  get  off  at  Fort  Worth." 

It  appears  that  the  train  upon  which  appellee  had  taken  passage  at 
Aledo  proceeded  no  farther  than  Fort  Worth  as  a  whole,  but  at  the 
latter  point  the  car  upon  which  she  had  taken  passage  was  made  part 
of  what  is  designated  in  the  evidence  as  the  "through  mail  and  ex- 
press," which  it  is  undisputed  runs  from  Fort  Worth  to  Texarkana,  and 
which  was  not  scheduled  to  stop  at  Lawrence,  and  in  fact  never  did 
stop  there,  this  through  mail  and  express  being  a  fast  train.  It  is  also 
undisputed  in  the  evidence  that  there  were  two  other  trains  from  Fort 
Worth  that  did  stop  at  Lawrence;  these  were  known  as  trains  Nos.  2 
and  8,  which  left  Fort  Worth  the  day  following  the  day  of  appellee's 
arrival  there  late  in  the  evening.  It  further  appears  that  the  conductor 
of  the  through  mail  and  express  upon  which  appellee  remained  at  Fort 
Worth,  came  to  her  soon  after  having  left  that  station  on  its  eastward 
journey  and  informed  her  that  that  train  did  not  stop  at  Lawrence; 
that  she  might  get  off  at  Dallas,  if  she  wished,  or  at  Forney,  the  first 
station  this  side  of  Lawrence,  or  at  Terrell,  the  first  station  beyond. 
But  appellee  insisted  that  she  wished  to  get  off  at  Lawrence,  and  when 
the  through  mail  and  express  got  to  Terrell  she  was  required  to  get  off 
the  train. 

Say  our  Supreme  Court  in  the  case  of  Gulf,  C.  &  S.  F.  Rv.  Co.  v. 
Moore,  98  Texas,  302,  83  S.  W.  Rep.,  362;  "It  is  settled  beyond  con- 
troversy that,  in  the  absence  of  contract  or  statute  limiting  their  rights 
in  this  particular,  railroad  companies  are  not  bound  to  stop  all  their 
trains  at  every  station,  but  are  required  to  stop  at  each  station  a  suffi- 
cient number  of  trains  to  afford  reasonable  accommodations  for  the  travel 
to  and  from  it.  Having  done  this,  they  are  at  liberty  to  run  other 
trains,  for  other  purposes,  without  incurring  the  duty  of  stopping  at 
every  station.  Such  regulations  of  their  schedules  are'  uniformly  held 
to  be  reasonable,  and  to  afford  no  cause  of  complaint  to  a  passenger 
who  gets  upon  a  train  which  does  not  stop  at  his  destination,  when  the 
servants  of  the  company  refuse  to  disobey  their  orders  and  stop  at  a 
place  at  which  the  particular  train  is  not  scheduled  to  stop.  On  the 
contrary,  the  passenger,  with  means  at  his  command  of  ascertaining 
before  he  enters  a  train  which  one  will  deliver  him  at  his  destination, 
must  avail  himself  of  his  opportunities  and  enter  the  right  conveyance." 
See,  also,  International  &  Q.  N.  Ry.  Co.  v.  Hassell,  62  Texas,  256; 
cited  with  approval  in  the  case  of  Railway  Company  v.  Moore,  supra; 
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Hallway  Company  v.  Campbell,  30  Texas  Civ.  App.,  36,  69  S.  W.  Rep., 
451;  Beauchamp  v.  Railway  Company,  66  Texas,  240;  Railway  Co.  v. 
Dawson,  10  Texas  Civ.  App.,  19,  29  S.  W.  Rep.,  1107. 

In  behalf  of  appellee  it  is  insisted  that  she  was  misled  into  getting 
upon  the  wrong  train;- but  as  presented  to  us  in  the  transcript,  we  find 
little  or  no  evidence  to  support  this  contention.  The  proof  shows  merely 
that  appellee  purchased  the  ticket  at  Aledo  and  there  took  the  train  in 
good  faith.  Appellee  does  not  testify  to  any  statement  of  the  agent  at 
Aledo.  So  far  as  appears  from  the  transcript  nothing  was  said  other 
than  that  in  answer  to  appellee's  inquiry,  the  agent  there  told  her  that 
her  train  (from  the  west)  was  late.  The  record  is  silent  as  to  who 
transmitted  the  telegram  from  appellee  to  her  son.  The  case,  however, 
does  not  seem  to  have  been  fully  developed  on  this  issue,  and  the  case 
will  be  remanded  for  another  trial,  rather  than  here  rendered  for  appel- 
lant. 

Because  the  evidence  is  insufficient  to  support  the  judgment,  the 
judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


J.  J.  Faulkner  et  al.  v.  Beulah  Cassidy. 

Decided  May  13,  1905. 

1.— Liquor  Dealer's  Bond — Lioense— Designating  Street  Hnmber. 

The  failure  of  a  purchaser  of  an  unexpired  liquor  license  to  have,  as  re- 
quired by  Rev.  Stats.,  art.  5056,  the  transfer  of  the  license  made  on  the  books 
of  the  officer  issuing  it,  and  to  file  an  application  with  the  County  Clerk  desig- 
nating the  particular  house  in  which  he  proposed  to  conduct  his  business,  and 
to  have  such  designation  made  in  the  license,  did  not  render  void  his  liquor 
dealer's  bond. 

2. — Same — Pleading — ^Demurrer. 

Where  the  petition  in  an  action  for  violation  of  the  conditions  of  a  liquor 
dealer's  bond  alleged  that  defendant  was  engaged  in  selling  liquors  at  a  desig- 
nated street  number,  and  the  bond,  which  was  set  out  in  the  petition,  specified 
the  same  place,  the  petition  was  not  subject  to  demurrer  because  no  applica- 
tion for  license  was  filed  by  defendant  designating  the  particular  place  where 
the  business  was  to  be  carried  on. 

8. — Same — ^Transfer  of  lioense — ^Estoppel. 

Defendant  having  accepted  the .  unexpired  license,  executed  the  bond  and 
conducted  his  business  thereunder,  was  estopped,  as  against  a  third  party,  suing 
for  a  violation  of  the  conditions  of  the  bond,  to  deny  the  validity  of  the  transfer 
of  the  license  because  of  want  of  authority  in  the  agent  making  the  transfer. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Templeton  &  Harding,  for  appellant. — 1.  To  state  a  good  cause  of 
action  against  a  retail  liquor  dealer  and  the  sureties  on  his  statutory 
bond,  for  a  breach  thereof,  it  was  necessary  for  the  petition  to  state  the 
facts  showing  that  the  liquor  dealer  was  legally  licensed  and  entitled 
to  do  business  at  the  time  and  place,  when  and  where  the  alleged  breach 
occurred.     Rev.  Stats.,  arts.  5060c,  5060d,  5060e,  3383,  5056,  5057; 
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Green  v.  Southard,  94  Texas,  470;  Maier  v.  State,  2  Texas  Civ.  App., 
296. 

2.  In  order  that  the  bond  sued  on  should  become  a  valid  and  binding 
obligation  of  the  principal  and  sureties,  it  was  necessary  that  a  license 
be  procured,  granting  authority  to  sell  at  retail  .intoxicating  liquors  at 
the  same  place,  street  and  number  of  the  house  as  contained  in  the 
bond  sued  on.  Rev.  Stats.,  arts.  6060c,  5060d,  3383,  5056,  5057 ;  Green 
V.  Southard,  94  Texas,  470;  Penal  Code,  art.  411b;  McCormick  v.  Bank, 
165  U.  S.,  538. 

Y.  D.  Kemble  and  Geo.  A.  Bell,  for  appellee. — 1.  The  bond  and  the 
license  should  be  construed  together  in  determining  where  the  liquor 
business  is  to  be  conducted,  and  if  it  be  necessary  to  designate  in  the 
license  where  the  business  is  to  be  conducted,  and  the  giving  of  a  bond 
to  conduct  a  liquor  business  at  such  place  being  a  condition  precedent 
to  the  issuance  of  the  license,  then  a  recital  in  the  bond  where  said 
business  is  to  be  carried  on  (though  omitted  in  the  license)  is  a  suflScient 
designation  of  the  place,  and  its  omission  in  the  license  is  fully  met  and 
supplied  by  the  recital  in  the  bond,  giving  a  complete  description  of 
the  place  where  said  liquor  business  is  to  be  conducted.  Savles  Civ. 
Stats.,  art.  5060d;  Southard  v.  Green,  59  S.  W.  Rep.,  839;  Green  v. 
Southard  et  al.,  61  S.  W.  Rep.,  705;  Pearce  v.  State,  35  Texas  Crim. 
Rep.,  153;  State  v.  Sitterle,  26  S.  W.  Rep.,  764;  Morris  v.  Mills,  11 
Texas  Ct.  Rep.,  14. 

2.  To  state  a  good  cause  of  action  against  a  retail  liquor  dealer  and 
the  sureties  on  his  statutory  bond,  for  a  breach  thereof,  it  is  only  neces- 
sary to  allege  that  said  liquor  dealer  executed  the  bond  and  that  the 
same  was  approved  by  the  county  judge,  and  that  he  engaged  in  business 
under  said  bond  and  violated  tiie  provisions  thereof.  Rev.  Stats.,  art. 
5060g. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  bv  Mrs. 
Beulah  Cassidy  against  J.  J.  Faulkner  and  the  sureties  on  his  retail 
liquor  dealer's  bond.  Two  grounds  of  recovery  are  alleged  in  the  peti- 
tion, viz:  (1)  that  sales  or  gifts  of  liquor  were  made  by  appellant 
Faulkner  to  appellee^s  husband,  George  Cassidy,  after  she  had  notified 
Faulkner  not  to  make  such  sales  or  gifts;  (2)  that  appellee's  husband, 
George  Cassidy,  was  an  habitual  drunkard,  and,  knowing  that  fact,  ap- 
pellant sold  and  gave  to  him  intoxicating  liquors.  It  was  alleged  that 
George  Cassidy  was  her  husband  and  refused  to  join  her  in  this  suit; 
"that  on  or  about  the  9th  day  of  March,  1902,  and  for  about  twelve 
months  theretofore,  the  defendant,  J.  J.  Faulkner,  was  a  liquor  dealer, 
and  engaged  in  the  sale  of  spirituous,  vinous  and  malt  liquors,  and  medi- 
cated bitters,  capable  of  producing  intoxication,  in  quantities  of  one 
gallon  or  less,  to  be  drunk  on  the  premises  at  No.  113  N".  Main  Street 
in  the  city  of  Ennis,  in  said  Ellis  County,  having  made  application, 
given  bond  and  obtained  a  license  therefor  in  conformity  to  the  law 
regulating  the  sale  of  liquors. 

"That  thereafter,  towit,  on  or  about  the  10th  day  of  March,  1902, 
the  said  J.  J.  Faulkner,  still  desiring  to  engage  in,  and  continue  his 
said  business  of  liquor  dealer  at  said  place  (his  former  license  above 


1905.]  Faulkner  v.  Cassidy.  417 

referred  to,  having  expired),  obtained  an  unexpired  liquor  dealer's  li- 
cense, which  had  been  originally  issued  by  the  County  Clerk  of  Ellis 
County  to  one  D.  F.  Crawford,  and  was  afterwards,  to  wit,  on  or  about 
March  10,  1902,  transferred  to  said  J.  J.  Faulkner  while  the  same  was 
in  full  force  and  effect,  and  in  connection  therewith  the  said  J.  J. 
Faulkner,  on  or  about  March  10,  1902,  entered  into  a  bond  for  the  sale 
of  spirituous,  vinous  and  malt  liquors  and  medicated  bitters  capable  of 
producing  intoxication,  in  quajitities  of  one  gallon  or  less,  to  be  drunk 
on  the  premises  at  said  No.  113  N.  Main  Street,  in  Ennis,  Ellis  County, 
Texas,  w^ith  himself  as  principal,  and  Sam  Levy  and  W.M.  Evans  as 
sureties,  wherein  they  bound  themselves  unto  the  State  of  Texas  in  the 
sum  of  five  thousand  dollars,  for  the  payment  of  which  they  bound  them- 
selves, their  heirs  and  legal  representatives,  jointly  and  severally,  con- 
ditioned, among  other  things,  that  the  said  J.  J.  Faulkner  or  his  agent 
or  employe  would  not  sell  nor  permit  to  be  sold,  in  his  house  or  place 
of  business,  nor  give  nor  permit  to  be  given,  any  spirituous,  vinous  or 
malt  liquors  or  medicated  bitters  capable  of  producing  intoxication,  to 
any  habitual  drunkard,  or  to  any  person  after  having  been  notified  in 
writing,  through  the  sheriff  or  other  peace  oflBcer,  by  the  wife  of  the 
person  not  to  sell  such  person/^  The  bond  sued  on  was  set  out  in  haec 
verba  in  appellee's  petition  and  made  a  part  thereof. 

The  petition  further  alleged :  "That  on  or  about  to  wit,  the  5th  day 
of  September,  1902,  and  after  the  making,  approval  and  delivery  of 
said  bond,  and  after  the  same  was  in  full  force  and  effect,  she,  this 
plaintiff,  wife  of  said  George  Cassidy,  which  was  well  known  to  defend- 
ant, J.  J.  Faulkner,  and  his  agents,  and  employes,  notified  said  defend- 
ant, J.  J.  Faulkner  in  writing,  through  Lon  Williams,  a  peace  officer, 
being  then  and  there  a  policeman  in  and  for  the  city  of  Ennis,  in  said 
Ellis  County,  not  to  sell  nor  give  nor  to  permit  to  be  sold  or  given  to 
her  said  husband,  any  spirituous,  vinous  or  malt  liquors,  or  medicated 
bitters,  capable  of  producing  intoxication;  that  for  several  years  since 
her  marriage  to  the  said  George  Cassidy,  and  during  the  year  1902,  and 
especially  in  and  during  the  month  of  September,  and  up  to  October 
10,  1902,  he,  the  said  George  Cassidy,  her  husband  as  aforesaid,  was  an 
habitual  drunkard,  which  fact  was  then  and  there  well  known  to  said 
defendant,  J.  J.  Faulkner,  and  his  agents  and  employes  in  and  about 
his  said  business  of  liquor  dealer;  that  after  the  making,  signing,  ap- 
proval and  delivery  of  said  bond,  the  said  J.  J.  Faulkner  and  his  agents 
and  employes  in  said  business,  failed  to  keep  the  conditions  of  said 
bond,  but  knowingly  disregarded  and  broke  the  same."  The  petition 
then  proceeds  to  allege  specifically  five  different  sales  of  intoxicating 
liquor  by  appellant  and  his  agents  to  appellee's  said  husband  and  prays 
for  a  recovery  of  $2,500. 

Appellants  answered  by  general  and  special  exceptions,  a  general 
denial  and  special  answer  not  necessary  to  state.  The  case  was  tried 
by  a  jury,  the  court  by  his  charge  submitting  only  the  count  wherein  it 
was  alleged  that  appellee's  husband  was  an  habitual  drunkard  and  that 
appellant,  Faulkner,  knowing  that  fact  had  sold  or  given  to  him  intoxi- 
cating liquors.  There  was  a  verdict  and  judgment  for  appellee  in  the 
sum  of  $1,500,  and  appellants  have  appealed. 
Vol,  XXXIX.  Civil--27. 
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It  will  be  observed  that  the  petition  shows  that  at  the  time  of  the 
alleged  sales  of  intoxicating  liquor  to  appellee's  husband,  appellant 
Faulkner  was  engaged  in  the  sale  of  such  liquors  at  No.  113  N".  Main 
Street  in  Ennis,  Ellis  County,  Texas,  under  an  unexpired  liquor  deal- 
ers license  which  had  been  originally  issued  to  one  D.  P.  Cra^vford  and 
transferred  by  him  to  appellant  on  March  10,  1902.  Relative  to  the 
transfer  of  such  license  our  statute  (art.  5056,  Rev.  Stats.)  provides: 
*'that  any  person  *  *  *  or  persons,  who  shall  be  the  legal  owners 
or  holders  of  any  unexpired  occupation  license  issued  in  accordance 
with  the  laws  .of  this  State  shall  be  and  are  hereby  authorized  to  transfer 
the  same  on  the  books  of  the  officer  by  whom  the  same  was  issued ;"  and 
article  5057  authorizes  the  "purchaser  of  such  unexpired  occupation 
license  to  pursue  such  occupation,  under  such  unexpired  license  for  and 
during  the  unexpired  term  thereof;  provided  that  such  assignee  or 
purchaser  shall,  before  following  such  occupation  comply  in  all  other 
respects  with  all  the  requirements  of  the  law  provided  for  in  original 
application  for  such  licenses."  Referring  to  our  statute  to  ascertain 
what  is  required  in  making  original  applications  for  such  license  we 
find  that  the  person  desiring  to  engage  in  the  sale  of  spirituous  or  malt 
liquors  capable  of  producing  intoxication,  shall  before  commencing  the 
sale  of  such  liquor  *  *  *  file  with  the  county  clerk  of  the  county 
in  which  he  proposes  to  sell  an  application  under  oath,  stating,  if  (in) 
any  city  or  town  in  which  the  streets  are  named  and  houses  numbered, 
the  street  and  number  of  the  house ;  the  quantities  in  which  he  proposes 
to  sell;  and  shall  pay  to  the  collector  of  taxes  the  full  amount  of  the 
annual  tax  levied  and  shall  file  with  the  said  county  clerk  a  bond  similar 
to  the  one  sued  on  in  this  case.  Now  the  petition  under  consideration 
does  not  show  that  the  unexpired  license  purchased  by  appellant  Faulk- 
ner from  Crawford  was  transferred  on  the  books  of  the  officer  by  whom 
the  same  was  issued.  Nor  does  it  appear  from  said  petition  further 
than  is  shown  by  the  recitals  of  the  bond  sued  on  and  copied  in  said 
petition  that  Faulkner  made  the  application  as  required  by  the  statute 
above  quoted.  The  petition  did  not  show  whether  or  not  the  streets  in 
the  city  of  Ennis  were  named  and  the  houses  numbered. 

To  appellee's  petition  appellant  interposed  and  urged  the  following 
exceptions:  "It  does  not  appear  that  the  defendant,  J.  J.  Faulkner, 
ever  filed  an  application  with  the  county  clerk  of  Ellis  County,  showing 
the  kind  of  business  he  wished  to  engage  in,  and  showing  the  particular 
place  he  wished  to  conduct  the  said  saloon  business,  as  required  by  law, 
and  showing  he  would  engage  in  said  business  at  number  113  North 
Main  Street,  Ennis,  Texas.  Because  it  does  not  appear  that  the  de- 
fendant, J.  J.  Faulkner,  ever  produced  a  license  from  the  county  clerk 
of  Ellis  County,  Texas,  to  conduct  a  saloon  business  at  number  113 
North  Main  Street,  in  the  city  of  Ennis,  Texas,  as  required  by  law. 
Because  it  does  not  appear  that  the  said  J.  J.  Faulkner  had  any  au- 
thority under  the  alleged  transferred  license  to  conduct  business  at 
number  113  North  Main  Street,  in  Ennis,  Texas,  nor  does  it  appear 
that  said  license  was  issued  to  sell  at  said  place.*' 

The  overruling  of  these  several  exceptions  by  the  court  is  made  the 
basis  of  appellant's  first,  second  and  third  assignments  of  error.  We 
do  not  regard  the  absence  of  allegations  showing  a  compliance  on  ap- 


1905.]  Faulkner  v.  Cassidy.  419 

pellant's  part  with  the  provisions  of  the  statutes  referred  to  fatal  to 
appellee's  petition  or  his  right  of  recovery.  On  the  contrary,  we  are 
of  opinion  that  analogous  cases  passed  upon  by  the  courts  of  this  State 
in  effect  decide  the  question  presented  adversely  to  appellant's  con- 
tention. The  criterion  by  which  the  validity  of  the  bond  in  such  cases 
is  to  be  determined  seems  to  be,  would  the  license  under  which  the 
liquor  dealer  sold  protect  him  from  a  criminal  prosecution  for  selling 
liquor  without  a  license?  The  Court  of  Criminal  Appeals  of  this 
State,  in  the  case  of  Pearce  v.  State,  35  Texas  Crim.  Rep.,  150,  held  that 
"a  license  which  designated  the  town  in  which  the  liquors  were  to  be 
sold,  but  which  failed  to  designate  the  particular  house,  was  valid;'' 
and  our  Supreme  Court,  following  that  construction  of  the  statute  in 
the  case  of  Green  v.  Southard,  94  Texas,  470,  says :  "If  the  license  which 
was  granted  to  Southard  was  valid — if  it  protected  him  from  a  prose- 
cution for  selling  liquor  without  a  license — then  the  bond  was  not  void 
by  reason  of  the  omission  to  designate  the  house  therein."  The  question 
came  before  our  Supreme  Court  again  in  the  case  of  Douthit  v.  State, 
83  S.  W.  Rep.,  795.  In  that  case  it  was  insisted  that  the  bond  was  void 
for  the  reason  that  neither  the  application  for  the  license  nor  the 
license  itself  sufficiently  designated  the  house  in  which  the  principal 
in  the  bond  was  to  carry  on  his  business.  As  a  matter  of  fact  neither 
the  application  therefor  nor  the  license  designated  the  particular  house 
in  which  the  liquor  was  to  be  sold.  In  passing  upon  the  question  the 
court,  after  quoting  article  5060c  of  our  Revised  Statutes,  which  re- 
quires that  in  an  application  for  license  to  pursue  the  occupation  of  a 
retail  liquor  dealer,  "if  (in)  a  town  or  city  in  which  the  streets  are 
named  and  houses  numbered,  the  street  and  number  of  the  house  shall 
be  given;"  and  article  5060e,  which  requires  that  the  particular  place 
and  house  in  which  the  liquors  are  to  be  sold  shall  be  designated  in  the 
license,  said:  "Clearly  the  license  does  not  comply  with  this  provision. 
But  in  Qreen  v.  Southard,  supra,  we  held  that  the  fact  that  the  house 
was  not  designated  in  the  license  did  not  render  the  bond  invalid.  We 
see  no  reason  for  receding  from  that  opinion,  and  it  is  decisive  of  the 
question  against  the  plaintiff  in  error." 

Now  it  occurs  to  us  that  the  statutes  requiring  the  transfer  of  an 
unexpired  occupation  license  to  be  made  on  the  books  of  the  officer  by 
whom  the  same  was  issued,  and  requiring  the  purchaser  of  such  license, 
before  following  such  occupation,  to  comply  with  all  the  requirements 
of  the  law  provided  for  in  original  application  for  such  license,  are  of 
no  higher  dignity  or  more  mandatory  than  those  the  court  had  under 
consideration  in  the  cases  of  Green  v.  Southard  and  Douthit  v.  State, 
supra,  and  we  are  aware  of  no  good  reason  why  said  statutes  should 
not  receive  the  same  construction  as  was  placed  upon  those  discussed 
in  the  cases  mentioned.  We  therefore  hold  that  the  failure  of  appellant 
Faulkner  to  have  the  transfer  of  the  unexpired  license  purchased  by 
him  from  D.  F.  Crawford,  made  upon  the  books  of  the  officer  by  whom 
the  same  was  issued,  and  the  said  Faulkner's  failure  to  file  an  applica- 
tion with  the  county  clerk  of  Ellis  County,  Texas,  designating  therein 
the  particular  house  in  which  he  proposed  to  conduct  his  business  under 
said  unexpired  license  and  to  have  such  designation  made  in  such 
license,  did  not  render  the  bond  sued  on  void.    (Cox  v.  Trent,  1  Texas 
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Civ.  App.,  639;  Morris  v.  Mills,  82  s!  W.  Rep.,  334.)  If,  however, 
we  should  be  mistaken  in  the  foregoing  views,  still  we  think  the  petition 
not  obnoxious  to  the  demurrers.  The  petition  does  not  show  that  any 
particular  place  or  house  was  designated  in  the  license  transferred  by 
Crawford  to  Faulkner  at  which  the  liquors  were  to  be  sold.  It  does 
show,  however,  that  on  the  same  day  the  transfer  of  said  license  was 
made,  appellant  Faulkner  entered  into  the  bond  sued  on  for  the  sale 
of  spirituous  and  malt  liquors  by  virtue  of  said  license  at  number  113 
X.  Main  Street  in  the  city  of  Ennis,  Ellis  County,  Texas,  and  there- 
after pursued  the  occupation  authorized  by  the  license  at  said  place. 
It  also  shows,  and  the  fact  is  supported  by  the  uncontroverted  evidence, 
that  at  the  time  the  bond  sued  on  was  executed  and  for  twelve  months 
prior  thereto,  appellant  Faulkner  was  and  had  been  engaged  in  the  sale 
of  intoxicating  liquors  at  retail  at  number  113  N.  Main  Street,  Ennis, 
Texas.  In  addition  to  these  allegations,  the  bond  executed  by  appellants 
on  the  day  the  license  was  transferred  by  Crawford  to  Faulkner,  and 
which  is  made  the  basis  of  this  action,  was  copied  in  the  petition  and 
made  a  part  of  it.  This  bond  recites  that  **Faulkner  desires  to  engage 
in  the  sale  of  spirituous  ♦  ♦  ♦  liquors  *  *  ♦  to  be  drunk  on 
the  premises  ♦  *  ♦  at  113  N.  Main  Street  in  the  city  of  Ennis,  in 
county  of  Ellis,  State  of  Texas,  and  had  made  the  application  and  paid 
the  taxes  required  by  law.  We  conclude  therefore  the  court  did  not  err 
in  overruling  appellant's  exceptions. 

The  license  issued  to  D.  F.  Crawford  and  alleged  to  have  been  trans- 
ferred to  appellant  Faulkner  authorized  Crawford  to  sell  intoxicating 
liquors  at  number  117  Knox  Street,  in  the  city  of  Ennis,  Ellis  County, 
Texas,  and  bore  the  following  endorsement:  "Transferred  to  J.  J. 
Faulkner.  D.  F.  Crawford,  per  J.  C.  Farley,  atty.  in  fact."  Over 
appellant's  objections  the  license  and  the  endorsement  thereon  were 
admitted  in  evidence.  The  propositions  under  the  assignments  present- 
ing for  review  the  court's  action  in  the  matter  are,  in  effect;  (1)  that 
an  instrument  of  writing  is  not  admissible  in  evidence  against  one  not 
a  party  thereto  until  its  execution  is  proven  as  at  common  law;  (2)  that 
the  bond  sued  on  being  to  sell  at  a  certain  place,  an  unexpired  and  un- 
transferred  license  to  sell  at  a  different  place  is  not  admissible  to  show 
authority  to  sell  at  the  place  named  in  the  bond;  (3)  evidence  materially 
varying  from  the  allegations  of  the  petition  should  not  be  admitted; 
(4)  evidence  which  does  not  relate  to  facts  in  issue  and  to  relevant 
facts  is  not  admissible.  We  do  not  think  any  of  these  propositions 
should  be  sustained  under  the  facts  in  this  case.  If  it  should  be  con- 
ceded that  ordinarily  the  authority  of  one  purporting  to  act  for  another 
in  the  execution  of  a  transfer  such  as  appears  upon  the  license  in 
question,  should  be  proven  by  testimony  other  than  the  transfer  itself, 
still  we  think  appellants  are  in  no  position  to  insist  on  such  proof  in  this 
instance.  It  appears  without  contradiction  that  appellant  J.  J.  Faulk- 
ner accepted  the  unexpired  license,  executed  the  bond  in  suit,  and  by 
authority  of  such  instruments  pursued  the  occupation  of  a  retail  liquor 
dealer  at  number  113  N.  Main  Street  in  the  city  of  Ennis,  from  the 
10th  day  of  March,  1902,  until  such  business  was  prohibited  in  Ellis 
County  by  the  adoption  of  local  option.  A  different  rule  might  apply 
if  the  question  arose  in  a  controversy  between  Faulkner  and  Crawford 
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over  the  validity  of  the  transfer,  but  having  received  and  "conducted 
his  business  under  the  license,  Faulkner  is  estopped,  we  think,  to  deny 
the  authority  of  Parley,  as  Crawford's  agent,  to  make  the  transfer 
thereof,  or  his  title  and  ownership  of  said  license.  (Cox  v.  Trent,  1 
Texas  Civ.  App.,  639.)  The  transferred  license,  in  our  opinion,  would 
have  protected  Faulkner  from  a  prosecution  for  selling  without  license, 
and  the  same  was  not  materially  variant  from  the  allegations  of  the 
petition.  The  petition  alleged  that  appellant  Faulkner  was  doing 
business  at  number  113  N.  Main  Street,  but  did  not  allege  the  place, 
or  that  any  particular  place  was  designated  in  the  license  under  which 
he  was  operating,  at  which  the  business  should  be  conducted. 

Appellant's  sixth  assignment  is  disposed  of  against  their  contention 
by  What  has  already  been  said  in  a  former  part  of  this  opinion. 

The  admission  of  the  testimony  complained  of  by  appellant's  seventh, 
eighth,  ninth,  tenth,  eleventh,  twelfth  and  thirteenth  assignments,  if 
not  material  or  necessary  to  the  establishment  of  any  issue  in  the  case, 
the  same  was  harmless  and  furnishes  no  ground  for  a  reversal.  These 
will  therefore  be  overruled. 

There  was  no  error  in  admitting  the  answers  of  the  witnesses  Staples, 
Bradley,  Crawford,  Wooten  and  Bell,  complained  of  in  the  fourteenth 
assignment  of  error.  That  the  interrogatories  propounded  to  these 
witnesses,  eliciting  the  answers  objected  to,  were  not  leading,  is  affirmed, 
we  think,  in  the  cases  of  Lott  v.  King,  79  Texas,  296,  and  Railway  Co. 
V.  Dalwigh,  92  Texas,  655. 

There  are  other  assignments,  but  it  would  protract  this  opinion,  already 
long,  to  too  great  length  to  discuss  all  of  them.  They  have,  however, 
received  our  careful  consideration,  and  those  not  disposed  of  by  what 
has  been  said  in  thp  treatment  of  other  assignments,  point  out,  in  our 
opinion,  no  reversible  error.  The  conclusion  has  been  reached  that  the 
evidence  supports  the  veidict  of  the  jury;  that  no  reversible  error  is 
shown  by  the  record,  and  that  the  judgment  of  the  court  below  ought 
to  be  affirmed,  and  is  accordingly  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Sallie  L.  Parks  et  al.  v.  Minnie  D.  Worthington. 

Decided  May  13,  1906. 

1. — ^Parties — ^Action  by  Wife — Joinder  of  Hniband. 

An  action  of  trespass  to  try  title  can  not  be  maintained  bj  the  wife  alone 
where  there  is  no  alleg^ition  that  the  husband  had  failed  or  refused  to  sue  for 
her  or  to  join  her  in  the  suit. 

2. — ^Trespass  to  Try  Title — Bedemptlon  of  Land. 

An  action  of  trespass  to  try  title  can  not  be  used  to  enforce  an  equitable 
right  to  redeem  land,  but  an  action  for  that  specific  purpose  must  be  brought. 
See  the  opinion  for  averments  necessary  to  be  made  by  a  party  claiming  the 
right  to  redeem  land  from  sales  made  to  satisfy  incumbrances  created  before 
she  owned  the  property. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
T.  F.  Nash. 
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M.  M.  Paries,  for  appellants. 
Hugh  W,  Peck,  for  appellee. 

RAINEY,  Chief  Justice. — Appellee  brought  this  suit  against  ap- 
pellant to  recover  a  certain  lot  of  land  in  the  city  of  Dallas.  The 
original  petition  set  out  an  action  of  trespass  to  try  title.  By  an 
imended  petition  appellee  attacked  for  fraud  and  inadequate  considera- 
aon  a  deed  made  by  W.  M.  Worthington,  her  husband,  to  Sallie  L. 
Parks.  She  also  att^acked  for  fraud  the  sale  and  deed  made  by  B.  R. 
Parks,  as  trustee,  by  virtue  of  a  deed  of  trust  to  him  as  trustee  made 
by  AY.  ]\r.  Worthington  to  secure  a  note  for  $400  and  interest  made  by 
him  to  Mrs.  Caruth;  also  attacked  a  deed  made  to  Sallie  Parks  by  one 
Fannin,  constable,  by  virtue  of  a  judgment  and  sale  wherein  B.  R. 
Parks  had  sued  out  an  attachment  and  had  same  foreclosed  on  the  lot 
She  also  alleged  that  all  the  foregoing  proceedings  were  had  to  prevent 
her  from  redeeming  the  lot.  She  also  alleged  a  willingness  to  pay  such 
sum  as  might  be  necessary  to  pay  the  amount  of  the  note  secured  by  the 
trust  deed. 

The  appellant  answered,  and  after  hearing  the  evidence  the  trial 
court  directed  the  jury  to  find  a  verdict  for  plaintiff  for  the  land,  she 
to  pay  defendant,  or  into  the  registry  of  the  court  for  the  benefit  of 
defendant,  the  sum  of  $621.52,  the  same  being  the  amount  of  claim 
due  by  W.  M.  Worthington  to  Mrs,  Caruth  and  B.  R.  Parks,  which  was 
accordingly  done.    This  action  of  the  trial  court  is  here  for  review. 

The  court  erred  in  instructing  a  verdict  allowing  appellee  the  privi- 
lege of  redeeming  the  land,  and  for  this  the  judgment  will  be  reversed 
and  cause  remanded. 

Appellee  claims  the  land  by  virtue  of  a  deed  executed  and  delivered 
to  her  by  her  husband,  W.  M.  Worthington,  on  the  9th  day  of  March, 
1903,  in  consideration  expressed  in  deed  of  one  dollar  and  love  and 
affection.  This  deed  was  recorded  in  Dallas  County,  Texas,  April  11, 
1903.  W.  M.  Worthington  testified  that  when  this  deed  was  executed 
he  told  appellee  that  the  land  was  encumbered. 

Appellant,  Sallie  L.  Parks,  claims  by  three  separate  deeds,  executed  to 
her:  (1)  Deed  by  W.  M.  Worthington,  executed  and  delivered  to 
Sallie  L.  Parks  on  March  31,  1903,  in  consideration  of  $60  cash,  and 
filed  for  record  in  Dallas  County  April  3,  1903.  This  deed  was  attacked 
for  inadequacy  of  consideration  and  as  having  been  executed  in  fraud 
of  appellee's  rights.  (2)  Deed  made  by  B.  R.  Parks,  trustee,  to  Sallie 
L.  Parks  on  the  2d  day  of  February,  1904,  and  filed  for  record  March 
15,  1904.  This  deed  was  made  by  virtue  of  a  sale  under  deed  of  trust 
executed  to  B.  R.  Parks  by  W.  M.  Worthington  on  December  19,  1902, 
to  secure  a  note  executed  by  said  Worthington  to  Mrs.  Caruth  for 
$400  and  interest,  the  principal  payable  on  December  19,  1905,  the 
interest  payable  annually  and  in  case  of  default  in  payment  of  interest 
the  whole  note  was  to  become  due  and  the  said  trustee  was  authorized 
to  sell  said  property.  There  being  default  in  the  payment  of  the  first 
year's  interest  when  due,  the  trustee  proceeded  to  advertise  and  sell 
said  land  as  provided  in  said  deed  of  trust,  and  according  to  law  and 
made  deed  to  purchaser,  Sallie  L.  Parks,  which  deed  was  filed  for 
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record  March  16,  1904.  This  deed  of  trust  was  executed  before  the 
marriage  of  W.  M.  Worthington  and  Minnie  D.  Worthington.  (3) 
Deed  by  H.  N.  Fannin,  constable,  to  Sallie  L.  Parks,  June  3,  1903. 
This  deed  was  made  by  virtue  of  a  sale  under  a  judgment  rendered  in 
favor  of  B.  R.  Parks  for  $108  against  W.  M.  Worthington,  wherein  an 
attachment  lien  was  foreclosed  on  said  land.  This  debt  was  contracted 
before  the  marriage  of  said  Worthingtons. 

The  appellee  sued  without  joining  her  husband,  and  no  reason  is 
alleged  why  he  did  not  join  her  in  the  suit.  The  evidence  in  this  case 
shows  that  appellee  is  a  married  woman,  and  to  exempt  her  from  the 
recognized  rule  that  her  husband  must  join  her  in  the  suit  she  should 
have  alleged  that  her  husband  had  failed  or  refused  to  sue  for  her  or 
to  join  her  in  the  suit.  Without  bringing  herself,  by  pleading,  within 
the  recognized  exceptions  authorizing  her  to  prosecute  the  suit,  she  can 
not  maintain  it.     (Speer's  Law  of  Married  Women,  sec.  298.) 

To  entitle  the  appellee  to  the  right  to  enforce  redemption  of  the  land 
it  is  necessary  to  sue  for  that  purpose,  and  in  her  petition  to  allege  such 
equities  in  her  favor  as  will  authorize  a  recovery.  The  right  to  redeem 
can  not  be  enforced  in  an  action  of  trespass  to  try  title.  An  action  for 
that  specific  purpose  must  be  brought.  (Pierce  v.  Moreman,  84  Texas, 
696;  Groesbeck  v.  Crow,  86  Texas,  200.) 

It  is  doubtful  whether  the  petition  of  appellee  can  be  considered 
an}i:hing  more  than  an  action  of  trespass  to  try  title.  The  allegations 
set  out  defects  in  the  three  several  deeds^  or  in  the  proceedings  that 
lead  up  to  their  execution,  under  which  appellants  claim  title  to  the 
land,  which,  if  proven  might  have  defeated  appellants'  title  and  author- 
ized the  setting  them  aside,  but  there  is  no  allegation  that  by  reason 
of  these  appellee  was  prevented  from  paying  the  note  secured  by  deed 
of  trust  before  the  foreclosure,  or  paying  the  debt  upon  which  the 
attachment  was  issued,  and  judgment  of  foreclosure  had  and  sale  there- 
under. Nor  was  it  alleged  that  she  did  not  know  of  the  foreclosure  and 
sales  thereunder  and  that  had  she  known  of  the  said  debts  she  would 
have  paid  them  off  before  sale.  There  is  no  assignment  relating  to  the 
character  of  the  petition,  but  the  defects  pointed  out  appear  to  be 
vital,  and  attention  is  called  thereto    n   aew  of  another  trial. 

The  evidence  fails  to  disclose  any  defects  as  to  the  proceedings  under 
the  trust  deed,  and  in  those  terminating  in  the  sale  by  the  constable. 
These  sales  placed  the  title  to  the  land  in  Sallie  L.  Parks  and  prevent 
a  recovery  by  Mrs.  Worthington,  unless  she  shows  such  equities  as  will 
authorize  her  to  redeem.  Whether  or  not  such  equities  exist  was  a 
question  for  the  jury. 

Whether  or  not  the  deed  to  the  land  from  W.  M.  Worthington  to 
Sallie  L.  Parks  was  made  in  fraud  of  Mrs.  Worthington's  right  and 
whether  the  consideration  was  inadequate,  were  questions  for  the 
consideration  of  the  jury  under  the  circumstances,  and  should  have 
been  submitted  to  the  jury  under  appropriate  instructions  by  the  court. 

The  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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j_P,roj  Brtdence  Varying. 
'■'"'''***"     ^"^wment   comijlete   within    itiielf   and    showing   that    pUintlff 
A    *'"'""  -?*„.grfe  »8  sa   independent  contractor  can   not,   in  the  absence 
undertook  ye^^^  ^^  fraud,  accident  or  mistake,  be  varied  by  parol  evidence  that 
ji/Mdanff  n.-D-ger  ««»  to  Bupervise  the  work. 
g.— Independent  Contractor. 

n'here  plaintiJT,  a  painter  and  paper  hanger,  contracted  with  defendant 
ta  do  certain  decorating  and  painting  for  a  fixed  price,  plaintiff  to  furnish  all 
^Hlerial  and  emptor  his  ou'n  help,  he  was  an  independent  contractor,  and  not 
g,  servBnt  of  detenoant,  since  he  represented  the  latter's  will  only  as  to  the 
result  of  the  work,  and  not  as  to  the  means  by  which  it  was  to  be  accomplished. 
Evidence  held  not  to'show  that  defendant's  manager  was  exercising  such  super- 
trieion  of  the  work  as  would  alter  the  case  and  render  defendant  liable  for  an 
accidental  injury  occurring  ta  plaintiff  in  the  execution  of  the  work. 
S.— Itegllgenct — ^Perional  Injnry — Vnforeieen  Accident 

Facta  held  to  show  in  a  personal  injury  case  that  the  injury  did  not  result 
from  negligence  on  the  part  of  defendant's  manager,  tmt  from  an  accident  not 
likely  to  have  been  foreseen  by  an  ordinarily  prudent  person. 

Appeal  from  the  DUtrict  Court  of  Huot.  Tried  below  before  Hon. 
T.  D.  Montrose. 

McLaurin  £  Wozencraft.  for  appellant. — ^The  true  test  by  which  to 
determine  whether  one  who  renders  service  to  another  does  so  as  a 
contractor  or  not,  is  to  ascertain  whether  he  renders  the  service  in  the 
course  of  an  independent  occupation,  representing  the  will  of  his  em- 
ploi'or  only  as  to  the  result  of  this  work,  and  not  as  to  the  means  hy 
which  it  is  accompliahed.  Measured  by  this  rule,  appellee  was  an  in- 
dependent contractor  Cunningham  v.  Bailway  Co.,  61  Texas,  510; 
Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas,  21;  Casement  &  Co.  t. 
Brown,  148  IT.  S.,  615;  see  p.  638. 

Looney  <£  Clark,  for  appellee. — 1.  Where  a  part  only  of  a  contract 
is  reduced  to  writing  or  where  the  terms  of  the  writing  are,  when  applied 
to  the  subject  matter  ambiguous  or  uncertain,  the  rule  excluding  parol 
evidence  has  no  application,  provided  such  evidence  does  not  contradict 
or  vary  the  part  that  is  written ;  and  especially  where,  as  in  this  case, 
the  suit  ia  not  based  on  a  written  contract  and  the  same  is  only  collafer- 
allv  in  issue.  Thomas  v.  Hammond,  47  Texas,  54;  Linney  v.  Wood,  66 
Texas,  28;  Nowlin  v.  Frichott,  32  S.  W.  Rep.,  831;  Strauss  v.  Gross, 
21  S.  W.  Rep.,  305;  Railway  v.  Jones,  83  Texas,  156;  Railway  v.  Doss, 
36  S.  W.  Rep.,  497,  21  Am.  and  Eng.  Eney.  Law  (2d  ed.),  pp.  1089  to 
1093,  Id.,  pp.  1114  to  1117. 

2.  The  employe  is  not  an  independent  contractor  where  the  employer 
reserves,  exercises  or  assumes  control  of  the  work;  and  where  such 
control  is  reserved,  exercised  or  assumed  as  to  only  a  part  of  the  work, 
then,  as  to  it  the  employe  is  not  independent.  Dublin  v.  Railway,  93 
Texas,  535;  Railway  v.  Banning,  15  Wall.,  649;  Book  21  Law  Ed., 
230;  1  Sher.  &  Red.  on  Neg.,  sec.  165;  16  Am.  and  Eng.  Eney.  Law 
{2d  ed.),  p.  206  (14). 
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BAINEY,  Chief  Justice. — ^The  appellee  sued  the  appellant  to  re- 
cover damages  for  personal  injuries  inflicted  upon  him  by  the  alleged 
negligence  of  appellant's  servant.  A  trial  without  a  jury  was  had  and 
judgment  rendered  in  favor  of  appellee. 

Paris,  the  appellee,  made  a  contract  with  one  McDuflRe,  who  repre- 
sented the  appellant,  to  paint  and  paper  some  rooms  for  the  appellant, 
and  executed  the  following  instrument  in  writing,  to  wit: 

"July  21,  1903. 
"In  contract  with  the  Southwestern  Telegraph  and  Telephone  Com- 
pany I  agree  to  paper  all  walls  and  ceilings  with  paper  to  cost  25  cents 
a  bolt,  paint  all  woodwork  one  coat,  except  the  stairway,  windows  and 
new  work  is  to  have  two  coats  of  paint.  I  also  agree  to  use  a  green 
ingrain  with  a  blending  border  to  match  a  light  moire  ceiling.  Work 
is  to  be  completed  and  accepted  by  W.  P.  McDuflie  before  paid  for. 
Total  cost  to  be  $140. 

"(Signed)       J.  S.  Paris.*' 

Appellee  plead  that  McDuffie  was  to  supervise  the  work.  This  was 
denied  by  the  appellant,  it  claiming  that  Paris  was,  under  the  contract, 
an  independent  contractor.  Upon  the  trial  the  court  admitted  testi- 
mony offered  by  plaintiff  tending  to  show  that  the  contract  was  that 
McDufiie  should  supervise  the  work.  The  defendant  telephone  com- 
pany objected  to  the  admission  of  said  testimony  because  it  varied  by 
parol  the  written  contract  between  the  parties,  and  the  action  of  the 
court  in  admitting  it  is  assigned  as  error.  There  was  no  allegation  by 
plaintiff  of  fraud,  accident  or  mistake  in  making  the  contract.  In  the 
absence  of  such  allegations  does  the  writing,  upon  its  face,  show  an 
agreement  that  is  complete  within  itself,  and  not  subject  to  be  varied 
by  parol  testimony?  It  specifies  that  Paris  is  to  do  the  papering  and 
painting,  the  cost  and  kind  of  paper  to  be  used,  the  number  of  coats 
of  paint  for  the  different  parts  of  woodwork,  the  work  to  be  completed 
and  accepted  by  McDuflBe  before  paid  for,  and  the  total  cost  to  be  $140. 
The  contract  being  in  writing  and  stating  what  was  the  agreement 
between  the  parties,  it  was  not  subject  to  be  varied  or  contradicted  by 
parol  evidence.  (Railway  Co.  v.  Smith,  98  Texas,  553,  12  Ct.  Bep., 
600;  Railway  Co.  v.  Garrett,  52  Texas,  133.) 

This  is  not  a  case  where  the  contract  was  partly  verbal  and  partly 
written  so  as  to  admit  testimony  that  McDuffie  was  to  supervise  the 
work.  The  court  erred  in  admitting  said  evidence,  or  should  have  ex- 
cluded it  after  it  was  shown  that  the  contract  between  the  parties  had 
been  reduced  to  writing. 

Was  Paris  an  independent  contractor,  or  was  McDuffie  shown  to  be 
supervising  the  work  in  such  a  manner  as  to  make  the  company  liable 
for  his  acts?  The  written  contract  shows  that  Paris  undertook  the 
work  on  his  own  account,  and  it  does  not  specify  that  McDuffie,  nor  any 
one  else,  was  to  superintend  his  work.  Paris  was  an  experienced  paper 
hanger  and  painter.  It  was  usual  for  him  to  contract  for  and  undertake 
jobs  of  this  nature.  In  this  instance  Paris  employed  his  own  help 
without  any  suggestion  from  McDuffie.  There  is  no  circumstance  or 
act  of  McDuffie,  except  general  conclusions  of  the  witness,  showing 
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that  he  was  attempting  to  control  or  supervise  how  the  papering  or 
painting  should  be  done.  It  is  true  that  he  was  in  the  rooms  where 
the  work  was  being  done.  It  was  the  oflSces  of  the  telephone  company, 
of  which  he  had  charge,  and  his  telling  Paris  to  work  in  this  or  that 
room  was  for  the  purpose  of  preventing,  as  far  as  practicable,  an  inter- 
ference with  the  operation  of  the  telephones  which  was  being  carried 
on  there. 

Paris  testified  that  the  work  was  not  done  as  he  would  have  done 
it  had  he  been  left  to  himself.  Whether  this  applies  to  the  method  and 
manner  of  putting  on  the  paper  and  paint  or  to  the  moving  around  from 
room  to  room  at  the  suggestion  of  McDufRe,  is  not  shown.  If  he  in- 
tended it  should  apply  to  the  method  and  manner  of  putting  on  the 
paper  and  paint,  then  he  failed  to  specify  or  detail  wherein  McDuffie 
was  superintending. 

"The  true  test  *  *  *  by  which  to  determine  whether  one  who 
renders  service  to  another  does  so  as  a  contractor  or  not,  is  to  ascertain 
whether  he  renders  the  service  in  the  course  of  an  independent  occupa- 
tion, representing  the  will  of  his  employer  only  as  to  the  result  of  the 
work,  and  not  as  to  the  means  by  which  it  is  accomplished.'*  (Cunning- 
ham V.  Railway  Co.,  51  Texas,  503.)  Applying  this  test,  we  think 
Paris,  as  to  the  mode  and  manner  of  doing  the  work,  exercised  his  own 
judgment  and  only  represented  the  will  of  the  company  as  to  the  result 
thereof.  Paris  was  to  furnish  all  the  material;  he  was  to  employ  his 
own  help,  and  the  work  was  to  be  completed  by  him  and  accepted  before 
he  was  to  receive  any  pay.  Paris  furnished  his  own  tools  with  which 
to  work.  Nothing  was  to  be  furnished  by  the  telephone  company.  When 
all  the  evidence  is  duly  considered  and  the  proper  weight  given  thereto, 
we  are  of  the  opinion  that  Paris  was  an  independent  contractor,  and  the 
company  is  not  liable  for  his  injury. 

Again,  the  immediate  circumstances  under  which  the  injury  was 
received  do  not  show  liability.  Paris,  Murphy  and  McDuffie  were 
upon  the  running  board  which  had  been  placed  upon  some  ladders. 
AfcDuffie  had  nothing  to  do  with  arranging  the  ladders  or  running 
board.  When  Paris  asked  McDuffie  to  lend  Murphy  his  knife,  Mc- 
Duffie said  to  Murphy,  "Lean  to  one  side  and  I  will  stick  it  into  the 
wall.'*  Paris  said  Murphy  leaned  and  the  running  board  fell  and  threw 
him,  which  caused  the  injury.  Under  these  circumstances  can  it  be 
said  that  McDuffie  ought  to  have  known  or  anticipated  that  Murphy, 
the  partner  of  Paris,  would  have  leaned  far  enough  to  have  caused  the 
running  board  to  slip  and  fall  and  probably  cause  injury?  We  think 
not.  Murphy  was  an  experienced  workman,  and  he  says:  "If  I  had 
had  any  idea  the  board  was  going  over,  I  would  certainly  have  never 
leaned  over."  He  being  experienced  and  McDuffie  not,  how  can  it  be 
said  that  McDuffie  ought  to  have  anticipated  the  running  board  would 
fall,  when  Murphy  did  not?  The  evidence  shows  the  accident  to  have 
been  one  of  those  that  an  ordinarily  prudent  person  was  not  likely  to 
foresee,  and  fails  to  show  any  responsibility  on  the  part  of  McDuffie 
for  the  injury. 

The  judgment  is  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered^ 
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Denison  &  Pacific  Suburban  Ra.ilway  Company  v.  0.  F.  Harlan. 

Decided  Maj  13,  1905. 

1. — Turntables — ^Implied  Inyitatlon  to  Children. 

The  peculiar  attractiveness  of  a  railroad  turntable  to  children  by  reason  of 
its  being  kept  unlocked  and  unguarded  near  a  street  so  they  could  play  and 
ride  thereon  operated  as  an  implied  invitation  for  them  to  do  so. 

8. — Same— Attractiveness — ^Eyidence. 

Upon  the  issue  of  the  turntable  being  especially  and  unusually  calculated 

to  attract  children,  so  that  an  invitation  to  them  would  be  implied,  evidence 

that   it  was  no  more  attractive  than  ordinary  pools  of  water  near   by  was 
irrelevant  and  incompetent. 

8. — Same— Charge. 

In  an  action  for  injury  to  a  child  while  playing  on  a  turntable  the  court 
did  not  err  in  refusing  to  charge,  there  being  no  evidence  to  authorize  it,  that 
if  the  turntable  was  no  more  attractive  to  children  than  many  ordinary  objects, 
such  as  wagons,  haystacks,  wood  piles  and  plows,  the  verdict  should  be  for  the 
defendant. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
B.  L.  Jones. 

T.  J.  Freeman  and  Head,  DUlard  dk  Head,  for  appellant. — 1.  There 
being  no  evidence  of  a  direct  invitation  to  Raymond  Harlan  to  ride 
upon  the  turntable,  but  the  invitation  being  implied  only  from  the 
attractiveness  of  the  table  to  children,  it  was  permissible  to  give  positive 
proof  that  the  table  was  no  more  attractive  than  ordinary  pools  of 
water  where  they  could  fish  or  paddle  or  sail  boats.  Railway  v.  Morgan, 
92  Texas,  98;  Doddins  v.  Railwav,  91  Texas,  60;  Simonton  v.  Light  & 
Power  Co.,  67  S.  W.  Rep.,  630;  Guy  v.  Essex,  159  Mass.,  242,  38  Am. 
St.  Rep.,  415;  Klix  v.  Nieman,  68  Wis.,  275,  32  N.  W.  Rep.,  225; 
Railwav  v.  Edwards,  90  Texas,  65;  Peters  v.  Bowman,  116  Cal.,  345; 
Joske  V.  Irvine,  44  S.  W.  Rep.,  1059,  91  Texas,  574. 

2.  It  is  a  rule  of  law  established  in  this  State  that  trespassing 
children  injured  by  playing  on  wagons,  haystacks,  woodpiles  and  things 
of  that  character  are  not  entitled  to  recover,  though  they  are  not  so 
guarded  as  to  prevent  the  access  of  children  to  them.  If  the  jury 
should  find  that  turntables  are  no  more  attractive  to  children  than  these 
things,  then  should  there  be  no  liability  to  trespassing  children  injured 
upon  them,  even  though  the  turntables  are  unlocked.  See  cases  above 
cited. 

Wolfe,  Hare  £  Maxey,  for  appellee. — 1.  Testimony  that  pools  of 
water  have  attractions  for  children,  does  not  tend  to  prove  or  disprove 
attractions  or  not  in  a  turntable  for  children,  therefore  the  testimony 
offered  by  defendant  and  excluded  by  the  court  of  which  complaint  is 
made  in  this  assignment,  was  irrelevant  and  properly  excluded.  20 
Am.  and  Eng.  Ency.  of  Law,  768,  and  note  1  thereon;  11  Am.  and 
Eng.  Ency.  of  Law,  845,  and  note  1  thereon;  John  P.  King  Mfg.  Co. 
V.  Solomon,  25  S.  W.  Rep.,  449 ;  Evansich  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
61  Texas,  28 ;  Houston  &  T.  C.  Ry.  Co.  v.  Simpson,  60  Texas,  106, 
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2.  The  evidence  in  this  case  showed  that  the  turntable  was  so  located 
and  possessed  such  unusual  attraction  for  children  as  would  take  it  out 
of  the  ordinary  rule  that  the  owner  of  property  is  not  bound  to  keep  it 
in  such  condition  as  to  protect  persons,  coming  on  the  premises  without 
invitation,  from  danger.  The  evidence  also  established  beyond  reason- 
able controversy  an  implied  invitation  to  Raymond  Harlan  to  go  on  the 
premises  where  the  turntable  was  situated,  and  also  shows  that  de- 
fendant knew,  or  by  the  exercise  of  ordinary  care,  would  have  known  of 
his  presence  there.  San  Antonio  &  A.  P.  Ey.  Co.  v.  Skidmore,  65  S. 
W.  Rep.,  216;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Morgan,  58  S.  W.  Rep., 
544;  Railway  Co.  v.  McWhirter,  77  Texas,  356;  Fort  Worth  &  D.  C. 
Ry.  Co.  V.  Measles,  81  Texas,  474 ;  Missouri,  K.  &  T.  Ry.  Co.  v.  Edwards, 
90  Texas,  65;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Stiron,  66  Texas,  421. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  appellee, 
0.  F.  Harlan,  for  himself  and  as  next  friend  of  his  minor  son,  Raymond 
Harlan,  against  the  appellant  to  recover  damages  on  account  of  personal 
injuries  alleged  to  have  been  received  by  the  said  Raymond,  while  he 
was  playing  on  the  turntable  of  appellant,  through  its  negligence  in  the 
city  of  Denison,  Texas.  Appellee  sought  to  recover  in  his  own  behalf 
for  the  loss  of  the  boy's  services  and  for  the  medical  attention  and 
nursing  made  necessary  in  consequence  of  the  injuries  alleged;  and 
for  the  benefit  of  said  minor  such  damages  as  he  had  sustained  by 
reason  of  his  injuries.  The  appellant  pleaded  the  general  issue  and 
specially,  in  effect,  that  the  injuries  complained  of  were  proximately 
caused  by  appellee's  own  negligence  and  want  of  ordinary  care;  that 
Raymond  Harlan  at  the  time  injured  was  a  trespasser  upon  appellant's 
premises  and  turntable,  and  wrongfully  interfering  therewith;  that 
appellee  knew  and  understood  the  danger  of  the  said  Raymond  being 
on  said  turntable,  and  permitted  him,  without  restraint,  to  plav  thereon 
and  thereby  assumed  the  risk  of  injury.  A  jury  trial  resulted  in  a 
verdict  and  judgment  that  appellee  take  nothing  in  his  own  right,  but 
that  he  recover  against  appellant  in  behalf  of  his  son,  Raymond,  the 
sum  of  $1,600.  From  the  judgment  in  favor  of  Raymond  Harlan  this 
appeal  is  prosecuted. 

The  evidence  establishes  the  following  facts:  On  the  6th  day  of 
July,  1903,  and  for  several  years  prior  thereto,  appellant  maintained 
on  its  right  of  way  in  the  city  of  Denison,  Texas,  a  turntable,  which 
rested  on  wheels  and  when  in  motion  revolved  on  a  circular  track 
underneath  it.  This  turntable  could  be  easily  turned  and  ridden  upon 
as  a  merry  go  round.  It  was  located  in  a  populous  portion  of  the  city 
of  Denison,  about  150  feet  from  Gandy  Street,  20  or  30  feet  from 
Woodard  Street,  and  adjacent  to  Travis  Avenue.  There  had  been  no 
vehicle  travel  on  Travis  Avenue,  but  it  had  been  and  was  at  the  time 
Raymond  Harlan  received  his  injuries,  traveled  by  forty  or  fifty  families 
as  a  footway  in  going  to  and  from  Main  Street  of  the  city.  There 
resided  within  about  two  blocks  from  the  turntable  eighteen  or  twenty 
families,  and  no  fences  enclosed  the  turntable  or  separated  it  from  the 
streets.  On  the  contrary  it  was  in  plain  view  and  easy  reach  of  the 
streets,  and  especially  Travis  Avenue.  It  was  not  kept  locked  or 
guarded  in  any  manner,  nor  was  any  attempt  made  on  the  part  of  ap- 
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pellant,  so  far  as  disclosed  by  the  record,  to  prevent  children  from 
getting  upon  and  using  the  same  as  a  means  of  amusement.  On  accoimt 
of  the  nature  and  location  of  the  turntable  and  the  fact  that  it  could  be 
easily  revolved  and  ridden  upon  as  a  merry  go  round,  it  was  especially 
and  unusually  calculated  to  attract  children  and  tempt  them  to  get  upon 
and  use  the  same.  For  four  or  five  years  prior  to  the  injury  of  Raymond 
Harlan  it  had  been  a  very  frequent  occurrence,  and  especially  on  Satur- 
days and  Sundays,  for  little  boys  and  girls  from  four  to  fifteen  years  of 
age  to  gather  at  this  turntable  and  push  it  around  and  ride  on  it. 
This  use  made  of  the  turntable  by  the  children  was  known  to  appellant's 
agents  and  employes  at  Denison,  and  so  used  without  any  objection, 
and  was,  or  by  the  exercise  of  ordinary  care  could  have  been,  known 
to  appellant. 

The  turntable  was  a  very  dangerous  machine  for  children  to  ride 
upon  or  use  as  a  plaything,  and  the  danger  and  hazard  thereof  was 
known  to  appellant  and  its  servants  in  charge  thereof.  Appellant  was 
guilty  of  negligence  in  maintaining  the  turntable  at  the  place  and 
under  the  circumstances  it  did,  when  Raymond  Harlan  was  injured, 
and  such  negligence  was  the  proximate  cause  of  his  injuries.  The 
peculiar  attractiveness  of  the  turntable  to  children  by  reason  of  being 
kept  unlocked  and  unguarded  so  they  could  play  and  ride  thereon 
operated  as  an  implied  invitation  of  appellant  for  them  to  do  so;  and 
was  suflBcient  to  admonish  appellant  and  its  servants  in  charge  thereof, 
that  such  invitation  would  be  accepted  and  probably  result  in  injury 
to  some  one  of  them.  At  the  time  Raymond  Harlan  was  injured  he  was 
a  child  less  than  five  years  of  age,  and  upon  the  implied  invitation  of 
appellant,  together  with  two  other  small  boys  of  immature  judgment, 
went  to  the  turntable  in  question,  and  while  Raymond  was  upon  it 
and  his  companions  pushing  it  around,  his  foot  was  caught  and  injured 
substantially  as  alleged,  by  reason  of  which  he  has  sustained  damages 
in  the  amount  found  by  the  jury. 

Appellant  offered  to  prove  by  the  witness  W.  S.  Pearson  that  near 
appellant's  turntable  was  a  pool  of  water,  and  west  of  Denison  there 
was  another  pool  of  water;  that  the  witness  had  seen  children  playing 
about  both  of  these  pools  of  water,  and  **that  a  turntable  was  no  more 
attractive  to  children  than  ordinary  pools  of  water  in  which  they  could 
fish  or  paddle  or  sail  boats.'*  This  testimony,  at  the  instance  of  appellee, 
was  excluded  on  the  ground  that  it  was  irrelevant  and  immaterial,  and 
this  ruling  of  the  court  is  assigned  as  error. 

It  is  contended,  in  effect,  that  inasmuch  as  there  was  no  evidence  of 
a  direct  invitation  to  Raymond  to  ride  upon  the  turntable,  but  the  invi- 
tation being  implied  only  from  the  attractiveness  of  the  table  to  children, 
,it  was  permissible  to  give  positive  proof  that  the  table  was  no  more 
attractive  than  ordinary  pools  of  water,  where  they  could  fish  or  paddle 
or  sail  boats.  An  ingenious  argument  is  made  in  support  of  this  con- 
tention, but  we  can  not  concede  its  soundness.  The  issue  was  whether 
or  not  the  maintenance  of  the  particular  turntable  in  question  where 
located,  unlocked,  unfenced  and  unguarded,  so  that  it  coidd  be  and  was 
used  by  children  as  a  plaything,  rendered  it  so  peculiarly  and  unusually 
calculated  to  attract  them  as  constituted  an  implied  invitation  to  them 
by  appellant  to  go  upon  and  use  it  for  their  amusement.    The  courts  of 
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this  State  in  passing  upon  the  liability  of  the  owner  of  premises  for 
an  injury  to  another  thereon,  make  a  distinction  between  those  cases  of 
injury  resulting  from  the  things  ordinarily  in  use  throughout  the 
country,  such  as  pools  of  water,  haystacks,  woodpiles,  etc.,  and  an  injury 
caused  to  children  of  immature  judgment  while  playing  upon  turntables, 
located  and  maintained  as  the  evidence  shows  appellant's  was.  This 
distinction,  we  think,  is  clearly  made  by  the  case  of  Bailway  Co.  v. 
Morgan,  92  Texas,  98,  cited  by  counsel  for  appellant.  In  that  case  it 
is  said:  *^Vhere  the  owner  makes  use  of  his  property  as  others  ordin- 
arily do  throughout  the  country,  there  is  not  in  legal  contemplation  any 
evidence  from  which  a  court  or  jury  may  find  that  he  had  invited  the 
party  injured  thereon,  though  it  be  conceded  that  his  property  was 
calculated  to,  and  did,  attract  them.  Where,  however,  the  owner  main- 
tains upon  his  premises  something  which,  on  account  of  its  nature  and 
surroundings,  is  especially  and  unusually  calculated  to  attract  another, 
the  court  or  jury  may  infer  that  he  so  intended,  and  hence  invited  him. 
Where  one  exhibits  on  his  own  land  near  where  children  are  likely  to 
be,  pictures  or  unusually  attractive  machinery,  etc.,  he  can  expect  no 
other  result  than  that  it  will  appeal  to  the  known  instinct  of  a  child 
of  immature  judgment  and  cause  him  to  venture  thereon,  just  as  the 
dog  was  drawn  into  the  baited  trap  by  the  scent  of  meat." 

There  is  nothing  in  the  record  to  distinguish  by  reason  of  the  loca- 
tion, nature  and  surroundings,  the  pools  of  water  to  which  the  ex- 
cluded testimony  related,  from  those  pools  and  other  ordinary  objects 
in  existence  and  common  use  throughout  the  country.  The  compara- 
tive or  relative  attractiveness  of  such  an  object  and  appellant's  turntable 
would  furnish  no  criterion  for  determining  whether  or  not  the  latter 
was  of  such  especial  and  unusual  attractiveness  that  an  invitation  to 
go  upon  and  use  it  could  be  inferred  thereby.  The  fact  of  such  invi- 
tation was  an  issuable  one,  to  be  sure,  to  be  found  by  the  jury,  but 
evidence  that  appellant's  turntable  was  no  more  attractive  than  ordinary 
pools  of  water  to  be  found  on  the  premises  of  their  owners,  in  our 
opinion,  was  irrelevant  and  incompetent,  and  should  not  have  been 
admitted. 

The  court  did  not  err  in  refusing  to  give  appellant's  requested  charge 
which  reads:  "If  you  believe  from  the  evidence  that  the  turntable 
was  no  more  attractive  to  children  than  many  ordinary  objects,  such 
as  wagons,  haystacks,  woodpiles  and  plows,  and  that  it  was  not  unusu- 
ally and  especially  attractive,  then  you  will  return  a  verdict  for  the 
defendant."  There  was  no  testimony  before  the  jury  to  authorize  the 
giving  of  that  portion  of  the  charge,  to  the  effect  that  if  the  turntable 
was  no  more  attractive  to  children  than  many  ordinary  objects,  such  as 
wagons,  etc.,  appellee  could  not  recover.  Such  testimony  as  was  offered 
upon  this  theory  of  the  case  was  properly  excluded.  So  much  of  the 
charge  as  expressed  the  law  applicable  to  the  facts  was  covered  by  the 
court's  main  charge.  The  last  subdivision  of  paragraph  three  of  the 
court's  charge  reads  as  follows:  "Or  if  you  find  and  believe  from  the 
evidence  that  the  defendant's  turntable  in  its  construction  and  place 
where  situated  was  not  especially  and  unusually  calculated  to  attract 
to  it  children  of  immature  judgment,  as  a  place  of  amusement  and  a 
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thing  to  use  as  a  plaything,  then  you  will  find  for  the  defendant  as 
against  both  plaintiifs/' 

Nor  did  the  court  err  in  refusing  appellant's  special  charge  instruct- 
ing a  verdict  in  its  favor.  The  evidence  was  amply  sufficient  to  author- 
ize the  submission  of  the  ease  to  the  jury  and  justifies  and  sustains  the 
verdict  rendered.  (Railway  Co.  v.  Morgan,  92  Texas,  98,  58  S.  W. 
Rep.,  544;  Railway  Co.  v.  Skidmore,  27  Texas  Civ.  App.,  329,  65  S. 
\V.  Rep.,  215;  Railway  Co.  v.  Styron,  66  Texas,  421.) 

None  of  the  assignments  of  error  point  out  any  reversible  error,  and 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


John  B.  McLain  et  al.  v.  Mrs.  J.  B.  Garrison  bt  al. 

Decided  May  17,  1905. 

Beed  Effective  on  Death — Conveyance  or  Testament. 

An  instrument  in  the  UBual  form  of  a  warranty  deed,  attested  by  one  wit- 
ness and  acknowledged  and  recorded,  but  containing  the  clause:  "to  have  and 
to  hold  after  my  death  and  not  before/'  being  insufficient  as  a  will,  but  evidently 
designed  to  have  some  effect,  should  be  construed  as  a  deed,  and  held  to  pass 
title  good  on  the  death  of  the  grantor. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  before 
Hon.  Nelson  Phillips. 

Derden  &  Killough  and  Vaughan  &  Works,  for  appellant. — An 
instrument  conveying  title  to  land  in  presenti,  but  providing  that  the 
estate  should  begin  some  time  in  the  future,  that  is,  the  vendee  should 
not  go  into  the  immediate  possession  of  the  land  thus  conveyed,  but 
that  the  grantor  should  remain  in  the  possession  and  have  the  use 
thereof  during  his  life,  is  not  testamentary  in  character,  but  is  a  deed 
conveying  an  estate  to  commence  in  future.  Sayles'  Bev.  Stats.,  1897, 
art.  632;  Chrisman  v.  Wyatt,  7  Texas  Civ.  App.,  40;  Leslie  v.  Mc- 
Kinney,  38  S.  W.  Eep.,  378;  Carpenter  v.  Hannig,'34  S.  W.  Eep.,  774; 
Jenkins  v.  Adcock,  5  Texas  Civ.  App.,  470. 

As  to  the  construction  to  be  given  the  above  instrument  see  Hancock 
V.  Butler,  21  Texas,  804. 

A  written  instrument  reciting  as  its  consideration  love  and  affection, 
and  containing  the  usual  granting,  habendum,  and  warranty  clauses, 
and  concluding  with  a  reservation  of  a  life  estate  to  the  grantor,  "But 
this  deed  is  to  take  effect  at  my  death,  and  not  before/'  is  a  deed  and  not 
a  will,  especially  in  view  of  Sayles*  Revised  Statutes,  article  632,  which 
permits  the  creation  by  deed  of  freehold  estates  to  commence  in  future, 
and  therefore  the  special  charges  requested,  mentioned  in  the  above 
assignments  of  error,  should  have  been  given.     Same  authorities. 

The  court  did  not  err  in  holding  and  in  construing  the  instrument 
of  date  January  11,  1893,  executed  by  John  M.  McLain  to  Catherine 
Flora  McLain  and  Mattie  Lou  McLain  to  be  a  deed«  as  said  instrument 
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conveyed  the  title  to  the  property  therein  described,  the  estate  to  begin 
in  the  future.  Sayles^  Rev.  Stats.,  art.  632 ;  Martin  v.  Faries,  22  Texas 
Civ.  App.,  540;  Leslie  v.  McKinney,  38  S.  W.  Rep.,  378;  Chrisman 
V.  Wyatt,  7  Texas  Civ.  App.,  40;  Carpenter  v.  Hannig,  34  S.  W.  Rep., 
774;  Jenkins  v.  Adcock,  5  Texas  Civ.  App.,  470;  Lixjkridge  v.  Mc- 
Common,  90  Texas,  234. 

As  to  proper  construction  to  be  given  the  instrument  involved  in 
this  suit,  see  Hancock  v.  Butler,  21  Texas,  804. 

Wear,  Morrow  &  Smithdeal,  for  appellees. — The  action  of  the  trial 
court  in  holding  that  the  instruments  under  which  John  B.  McLain 
and  H.  N.  McLain  claimed  the  403  acre  tract  of  land  were  not 
effective  as  deeds,  was  the  correct  construction  of  the  instruments 
mentioned.  Martin  v.  Faries,  22  Texas  Civ.  App.,  540;  Mathews  v. 
Moses,  21  Texas  Civ.  App.,  496 ;  Leslie  v.  McKinney,  38  S.  W.  Rep., 
378 ;  Chrisman  v.  Wyatt,  7  Texas  Civ.  App.,  40 ;  Carpenter  v.  Hannig, 
34  S.  W.  Rep.,  744 ;  Jenkins  v.  Adcock,  6  Texas  Civ.  App.,  470 ;  Millican 
V.  Millican,  24  Texas,  441 ;  Crain  v.  Crain,  21  Texas,  793 ;  Epperson  v. 
Mills,  19  Texas,  68,  59  S.  W.  Rep.,  577. 

It  appearing  that  John  M.  McLain  died  intestate,  and  that  the 
plaintiffs  were  his  heirs,  and  that  before  his  death  he  owned  the  tracts 
of  land  described  in  the  instrument  dated  the  11th  day  of  January, 
1898,  which  instrument  is  in  the  form  of  a  deed  in  consideration  of 
love  and  affection,  to  Catherine  Flora  McLain  and  Mattie  Lou  Mcliain, 
except  that  it  contains  the  following  language: 

.  "To  have  and  to  hold,  after  my  death  and  not  before,  to  said  Catherine 
Flora  McLain  during  her  lifetime  or  widowhood,  and  in  either  event  to 
revert  to  my  daughter,  Mattie  Lou  McLain;  if  the  said  Mattie  Lou 
McLain  should  die  without  leaving  any  bodily  heirs,  then  the  property 
conveyed  in  this  deed  is  to  revert  to  my  two  sons,  John  B.  McLain  and 
H.  N.  McLain,  one-half  to  each,  and  their  children  forever.'* 

The  court  erred  in  holding  said  instrument  effective  as  a  deed  and  in 
failing  to  instruct  the  jury  that  said  instrument  was  testamentary 
and  that  it  did  not  convey  ihe  three  hundred  and  fourteen  acres  of  land 
described  therein.    Same  authorities. 

A  deed  whereby  a  grantor  conveys  and  covenants  certain  lands  at 
his  death  will  be  construed  as  an  estate  in  fee  simple  to  take  effect  after 
life  estate  reserved  in  the  grantor  by  implication.  So  a  father  may 
make  a  valid  deed  of  gift  to  his  children  to  take  effect  after  the  death 
of  himself  and  his  wife  and  not  till  then.  13th  Cyc.  of  L.  &  P.,  671. 
Citing  Vinson  v.  Vinson,  4  111.  App.,  138;  Fish  v.  Sawyer,  11  Conn., 
545;  Coley  v.  Coley,  19  Conn.,  114;  Banks,  Admr.  v.  Marksberry,  13 
Ky.  (3  Litt),  275;  Martin  v.  Cook,  102  Mich.,  267,  60  N.  W.  Rep., 
679;  Dennett  v.  Dennett,  40  N.  H.,  498;  Duncan  v.  Self's  Admr.,  4 
N.  C.  (1  Murph.),  466;  Hollomon  v.  Hollomon,  12  La,  Ann.,  607; 
Watson  V.  Cressey,  79  Me.,  381,  10  Atl.  Rep.,  59;  Steel  v.  Steel,  4 
Allen,  417. 

FISHER,  Chief  Justice. — As  the  heirs  of  John  M.  McLain,  de- 
ceased, who  died  intestate,  the  appellees  brought  this  suit  in  trespass 
to  try  title  against  the  appellants  John  B.  and  H.  N.  McLain  and  Mrs, 
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Katherine  Flora  McLain  and  Mattie  Lou  McLain^  to  recover  certain 
lands  described  in  deeds  executed  by  John  M.  McLain  on  the  11th  day 
of  January,  1898,  to  the  appellants.  On  the  11th  day  of  January,  1898, 
John  M.  McLain  executed  to  John  B.  McT^in  and  H.  N.  McLain  each 
deeds  conveying  the  lands  therein  described,  which  instruments  were 
by  the  trial  court  construed  to  be  testamentary  in  character,  and,  in 
view  of  this  fact,  the  jury  were  instructed  to  return  a  verdict  against 
John  B.  and  H.  N.  McLain  in  favor  of  appellees.  Also  on  the  11th 
day  of  January,  1898,  John  M.  McLain  executed  to  the  appellants,  Mrs. 
Katherine  Flora  McLain  and  Mattie  Lou  McLain  a  deed  conveying  to 
them  the  lands  described,  which  instrument  the  court  held  to  be  a  deed, 
and  accordingly  instructed  a  verdict  in  favor  of  appellants  Katherine 
and  Mattie  McLain. 

The  question  as  to  the  construction  of  these  instruments  is  the 
principal,  if  not  the  only  one,  presented  in  this  appeal.  The  appellants 
contend  that  the  two  first  instruments  mentioned  are  not  testamentary 
in  character,  but  are  deeds,  and  were  so  intended  to  operate  as  deeds 
by  the  grantor,  John  M.  McLain.  The  appellees  by  cross  assignment 
contend  that  the  instrument  executed  by  John  M.  McLain  to  Mrs. 
Katherine  Flora  McLain  and  Mattie  Lou  McLain,  is  also  testamentary 
in  character,  and  is  not  a  deed,  as  held  by  the  trial  court.  The  two 
instruments  first  mentioned  are  in  words  as  follows: 

The  State  of  Texas,  County  of  Hill. 

"Know  all  men  by  these  presents  that  I,  John  M.  McLain,  of  the 
County  of  Hill  and  the  State  aforesaid,  for  and  in  the  consideration 
of  the  sum  of  one  dollar  and  love  and  affection  to  me  paid  and  secured 
to  be  paid  by  H.  N.  McLain,  my  son,  have  granted,  sold  and  conveyed, 
and  by  these  presents  do  grant,  sell  and  convey  unto  the  said  H.  N. 
McLain  an  undivided  half  interest  in  four  hundred  and  three  acres  of 

land,  more  or  less,  of  the  county  of State  of ,  all  that  certain 

tract  of  land  being  a  part  of  the  Joseph  McGee  survey  in  Hill  County, 
Texas,  meted  and  bounded  as  follows:  (Here  follows  description  by 
metes  and  bounds)  containing  403  acres  of  land  more  or  less.  This 
deed  is  to  take  effect  at  my  death  and  not  before. 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereto  in  any  wise  belong- 
ing unto  the  said  H.  N.  McLain,  and  his  heirs  and  assigns  forever,  and 
I  do  hereby  bind  my  heirs,  executors  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  said  premises  unto  the  said  H.  N. 
McLain,  his  heirs  and  assigns  against  every  person  whomsoever  lawfully 
claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand  at  home  in  Hill  County,  this  the  11th  day  of 
January,  A.  D.  1898. 

"John  M.  McLain.^' 

'The  State  of  Texas,  County  of  Hill. 

"Know  all  men  by  these  presents  that  I,  John  M.  McLain,  of  the 
county  of  Hill  and  State  aforesaid,  for  and  in  consideration  of  the 
sum  of  one  dollar  and  love  and  affection  to  me  paid  and  secured  to  be 
Vol.  XXXIX.  Civil— 28. 
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paid  by  John  B.  McLain,  my  son,  as  follows :  Have  granted,  sold  and 
conveyed,  and  by  these  presents  do  grant,  sell  and  convey  unto  the 
said  John  B.  McLain  an  undivided  one-half  interest  in  403  acres  of 
land,  more  or  less,  of  the  county  of  Hill,  State  of  Texas,  all  that 
certain  tract  of  land  being  a  part  of  the  Jos.  McGee  survey  in  Hill 
County,  Texas,  meted  and  bounded  as  follows:  (Here  follows  description 
of  land  by  metes  and  bounds)  containing  403  acres  of  land,  more  or 
less.    This  deed  is  to  take  effect  at  my  death  and  not  before. 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereto  in  any  wise  belonging 
unto  said  John  B.  McLain  and  his  heirs  and  assigns  forever. 

"And  I  do  hereby  bind  my  heirs,  executors  and  administrators  to 
warrant  and  forever  defend  all  and  singular  the  said  premises  unto 
the  said  John  B.  McLain  and  his  heirs  and  assigns  against  every 
person  whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part 
thereof. 

"Witness  my  hand  at  home  in  Hill  County,  this  the  11th  day  of 
January,  A.  D.  1898. 

"John  M.  McLain.'' 

The  deed  from  John  M.  McLain  to  Katherine  Flora  McLain  and 
Mattie  Lou  McLain  is  as  follows: 

"The  State  of  Texas,  County  of  Hill. 

"Know  all  men  by  these  presents  that  I,  John  M.  McLain,  of  the 
county  of  Hill  and  State  aforesaid,  for  and  in  consideration  of  the 
sum  of  one  dollar  and  love  and  affection  to  me  paid  and  secured  to  be 
paid  by  Katherine  Flora  McLain  and  my  daughter,  Mattie  Lou  Mc- 
Lain, have  granted,  sold  and  conveyed,  and  by  these  presents  do  grant, 
sell  and  convey  unto  the  said  Catherine  Flora  McLain  and  Mattie  Lou 
McTjain  of  the  county  of  Hill  and  State  of  Texas,  all  that  certain  tract 
or  parcel  of  land  being  part  of  the  Jos.  McGee  and  Wesley  Young 
surveys,  meted  and  bounded  as  follows.  (Here  follows  description  of 
land  by  metes  and  bounds)  containing  102  acres  of  land,  64  acres  of 
which  is  in  the  McGee  survey  and  about  48  acres  in  the  Young  survey. 

"Also  one  tract  commencing  at  stake  marked  A  on  the  plat  of  tract 
number  1;  thence  north  60  east  1786  varas  to  a  stake  for  comer;  thence 

south  30 765  varas  to  a  stake  for  corner  of  the  McGee  survey; 

thence  south  60  west,  1344  varas  to  a  stake  for  corner  of  the  McGee 
survey,  marked  B ;  thence  north  60  west  884  varas  to  the  stake  marked 
A,  the  place  of  beginning,  containing  212  acres  of  land  more  or  less. 

"To  have  and  to  hold  after  my  death  and  not  before  to  said  Catherine 
Flora  McLain  during  her  lifetime  or  widowhood,  and  in  either  event 
to  then  revert  to  my  daughter,  Mattie  Lou  McLain ;  if  the  said  Mattie 
Lou  McLain  should  die  without  leaving  any  bodily  heirs,  then  the 
property  conveyed  in  this  deed  is  to  revert  to  my  two  sons,  John  B. 
McLain  and  H.  N.  McLain,  one-half  to  each  and  their  children  forever, 
the  above  described  premises  together  with  all  and  singular  the  rights 
and  appurtenances  thereto  in  any  wise  belonging  unto  the  said  Catherine 
Flora  McLain  and  Mattie  Lou  McTiain  as  stated  above,  and  I  do  hereby, 
bind  my  heirs,  executors  and  administrators  to  warrant  and  forever 
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defend  all  and  singnlar  the  said  premises  unto  the  said  Catherine  Flora 
McLain  and  Mattie  Lou  >fcLain  as  stated  above^  against  every  person 
whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part  thereof. 
"Witness  my  hand  at  home  in  Hill  County,  this  the  11th  day  of 
January,  A.  D.  1898.  "John  M.  McLain." 

Each  of  these  instruments  was  witnessed  at  the  request  of  the  grantor 
by  only  one  witness  by  the  name  of  W.  N.  Collier ;  each  was  acknowledged 
in  the  form  required  by  the  statute  before  B.  E.  Wells,  notary  public, 
on  the  11th  day^  of  January,  1898,  and  each  was  filed  for  registration 
in  the  county  clerk's  office  on  the  14th  day  of  January,  1898,  and 
duly  recorded  on  the  17th  day  of  January,  1898,  in  the  deed  records 
of  Hill  County. 

Of  course,  it  is  conceded  that  in  determining  the  effect  tp  be  given  to 
these  instruments,  the  intention  of  the  maker,  as  gathered  from  the 
face  of  the  documents,  is  the  question  of  primary  importance.  The 
evidence  in  the  record  is  to  the  effect  that  these  instruments  were  not 
written  by  the  grantor  John  M.  McLain,  but  were  prepared  by  Wells. 
They  are  only  attested  by  one  witness;  therefore,  in  view  of  article 
5335  and  5336  of  the  Revised  Statutes,  they  could  not  be  established 
or  probated  as  wills.  Therefore,  if  they  are  held  to  be  testamentary  in 
character  they  could  be  given  no  effect,  and  their  execution  was  a  useless 
and  idle  ceremony.  It  is  reasonable  to  suppose  that  the  maker  of  these 
instruments  intended  to  accomplish  some  purpose  by  their  execution, 
and  that  they  should  be  given  some  effect  as  determining  and  fixing  the 
rights  of  the  parties  thereto.  He  and  the  party  that  framed  the 
instruments  must  have  known  that  they  could  not  be  effective  as  wills, 
for  the  requirements  of  the  law  which  were  necessary  to  be  observed  in 
order  to  create  documents  of  a  testamentary  nature,  were  not  com- 
plied with;  and  such  provision  of  the  law,  it  is  reasonable  to  suppose 
they  were  familiar  with.  Now,  assuming  that  the  maker  intended  to 
accomplish  some  purpose  by  the  execution  of  these  instruments,  and 
further  observing  the  rule  that  where  the  language  of  the  documents 
admit  of  it,  they  should  be  most  strongly  construed  against  the  maker 
in  cases  of  doubt  or  uncertainty,  the  question  is  suggested,  what  con- 
struction, from  the  language  used,  would  be  reasonable  and  consistent 
as  indicating  the  intention  of  John  M.  McLain  in  the  execution  of  these 
instruments  ? 

Eliminating  the  words,  "This  deed  is  to  take  effect  at  my  death  and 
not  before,*'  the  instruments  are  practically  in  the  form  prescribed  by 
the  statute  for  what  is  sufficient  to  constitute  a  deed.  The  language 
employed  contains  all  the  elements  of  a  deed;  it  grants  and  conveys 
to  the  grantee  the  interest  described,  and  concludes  with  the  usual 
habendum  and  warranty  clauses.  The  only  words  that  indicate  that 
it  was  not  the  intention  to  pass  a  present  interest  are  those  quoted, 
and  from  this  language  it  appears  that  the  maker  called  the  instrument 
a  deed,  which  shows  evident  intention  that  it  should  have  effect  as  a 
deed  or  as  a  conveyance  of  the  land;  and  we  are  of  the  opinion  that  it 
was  the  intention  by  the  language  used  to  merely  reserve  an  interest  in 
the  property  during  the  lifetime  of  the  grantor,  and  that  the  deeds 
should  only  become  effective  to  disturb  this  right  at  his  death. 
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Article  656  of  the  Revised  Statutes  provides  that  an  estate  or  free- 
hold or  inheritance  may  be  made  to  commence  in  future  by  deed  or 
conveyance,  in  like  manner  as  by  will.  This  was  construed  and  applied 
in  Chrisman  v.  Wyatt,  7  Texas  Civ.  App.,  40;  and  the  court  in  the 
case  of  Jenkins  v.  Adcock,  5  Texas  Civ.  App.,  470,  had  before  it  an 
instrument  for  construction  somewhat  similar  in  its  terms  to  those  we 
are  called  upon  to  construe.  The  instrument,  in  addition  to  the  language 
usually  contained  in  deeds,  after  naming  the  grantee,  stated,  *Tiave 
granted,  sold  and  conveyed,  to  take  effect  at  my  death,  and  by  these 
presents  do  grant,  bargain  and  sell  to  the  said  Nancy  R.  Adcock,"  then 
goes  on  and  describes  the  land,  and  further  states,  "And  at  my  death 
my  interest  in  said  land  and  premises  is  by  these  premises  conveyed  to 
my  sister,  Nancy  R.  Adcock,  to  have  and  to  hold,  etc.**  The  court  in 
that  case  construed  the  instrument  to  be  a  deed. 

The  well  considered  case  of  Wilson  v.  Carrico,  140  Ind.,  633,  is 
strongly  in  point  and  aptly  illustrates  our  views  upon  the  question  under 
consideration.  Indiana  has  a  statute  very  much  similar  to  ours,  which 
authorizes  an  estate  to  be  created  which  may  commence  in  futuro. 
The  strong  similarity  between  the  deed  there  under  consideration  and 
those  in  controversy  here,  together  with  the  pertinency  of  the  opinion, 
induces  us  to  set  it  out  in  full: 

Action  in  ejectment  by  appellant  to  recover  certain  real  estate  and 
to  quiet  title  thereto.  The  error  assigned  is  that  the  court  erred  in 
sustaining  a  demurrer  to  appellant's  complaint.  A  condensed  statement 
of  the  facts  as  they  appear  in  the  complaint  is  as  follows : 

"That  on  November  18,  1867,  one  Bazzle  Carrico  was  the  owner  in 
fee  simple  of  certain  described  lands  situated  in  Sullivan  County,  Indi- 
ana. On  that  day  he  and  his  wife,  Frances,  duly  executed  to  one  Elza 
Carrico  a  deed  for  the  real  estate  sought  to  be  recovered  in  this  action, 
said  deed  being  as  follows,  to  wit:  *This  indenture  witnesseth  that 
Bazzle  Carrico  and  Frances  Carrico,  his  wife,  of  Sullivan  County  in  the 
State  of  Indiana,  convey  and  warrant  to  Elza  Carrico,  of  Sullivan 
County,  in  the  State  of  Indiana,  for  the  sum  of  one  hundred  and  fifty 
dollars,  the  following  real  estate,  in  Sullivan  County,  in  the  State  of 
Indiana,  to  wit :  the  northeast  quarter  of  the  northeast  quarter  of  section 
31,  township  seven,  north  of  range  eight  west,  with  the  exception  of 
•ten  acres  off  the  east  side  of  the  forty  acres,  containing  thirty  acres, 
more  or  less.  The  above  obligation  to  be  of  none  effect  until  after  the 
death  of  the  said  Bazzle  Carrico  and  Frances  Carrico,  then  to  be  in 
full  force.  In  witness  whereof,  the  said  Bazzle  Carrico  and  Frances 
Carrico  have  hereunto  set  their  hands  and  seals,  this  18th  day  of  Novem- 
ber, 1867. 

Bazzle  Carrico  (seal) 

her 
Frances    X    Carrico       (seal) 
mark 
"'State  of  Indiana,) 

Sullivan  County.   \ 
ss: 

"  'Before  me,  Benson  Usrey,  a  justice  of  the  peace  in  and  for  said 
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county,  this  18th  day  of  November,  1867,  came  Bazzle  Carrico  and 

Frances  Carrico,  and  acknowledged  tlic  execution  of  the  annexed  deed. 

"'Witness  my  hand  and  official  seal. 

"'Benson  Usrey,  J.  P.     (Seal.) 


>  yy 


"This  deed  was  recorded  in  a  few  days  after  its  execution  in  the 
recorder's  oflBce  of  Sullivan  County,  Indiana.  On  March  9,  1870,  El:^ 
Carrico  and  wife  conveyed  the  land  in  controversy  by  a  warranty  deed, 
to  appellant,  for  and  in  consideration  of  the  sum  of  two  hundred  an(i 
fifty  dollars  ($250)  and  they  provided  in  this  deed  that  the  land  was 
conveyed  subject  of  the  life  estate  of  Bazzle  and  Frances  Carrico. 
This  deed  was  also  acknowledged  and  recorded.  Bazzle  Carrico  died 
on  September  6,  1872,  and  his  wife,  Frances,  died  on  January  11,  1892. 
Other  facts,  not  necessary  to  be  considered  in  the  determination  of 
this  case,  are  omitted.  We  are  informed  by  the  briefs  of  the  parties  that 
the  trial  court  held  the  deed  void  upon  the  ground  that  in  its  character 
it  was  testamentary.  The  learned  counsel  for  the  appellant  denies  that 
the  deed  is  in  any  respect  testamentary,  and  insists  that  by  it  there  was 
a  conveyance  of  the  premises  therein  described  to  the  grantee  and  that 
the  subsequent  and  questionable  clause  therein  contained  was  intended 
by  the  grantor  as  a  reservation  or  postponement  of  the  full  use  and  en- 
joyment of  the  realty  by  the  grantee  until  after  the  death  of  the 
grantors;  that  after  the  demise  of  each  of  these  the  deed  in  question 
was  to  be  in  full  force,  or,  in  other  words,  that  the  complete  enjoyment 
of  the  use  and  occupation  of  said  land  by  the  provision  of  the  clause  in 
controversy  was  postponed  until  after  the  death  of  Carrico  and  wife, 
and  was  then  fully  to  vest  in  the  grantee.  Upon  the  other  hand  the 
learned  counsel  for  the  appellee  say  that  they  do  not  controvert  but 
what  the  instrument  in  question  was  intended  by  the  parties  as  a 
deed,  and  not  as  a  will,  and  concede  that  it  has  all  the  formalities  of 
the  former.  But  they  contend  that  it  was  the  evident  purpose  and 
intent  of  the  grantor  to  reserve  all  the  estate  which  he  intended  to 
convey,  and  that  the  deed  was  not  to  take  effect  until  after  the  death 
of  himself  and  wife,  and  that  hence  it  must  be  held  to  be  testamentary 
in  its  character,  and  therefore  void,  for  the  reason  that  it  is  not  executed 
in  accordance  with  requirements  of  the  statute  on  wills.  The  instru- 
ment in  question  calls  for  a  judicial  construction,  and  in  this  the  court 
must  seek  for  and  be  guided  by  the  intention  of  the  grantor.  And 
this  intention  must  be  deduced  and  arrived  at  by  consideration  of  all 
of  its  parts,  and  in  this  construction  we  must  observe  and  adhere  to 
the  rule  that  this  deed  in  both  the  granting  part  and  clause  under  con- 
sideration must  be  construed  most  strongly  against  the  grantor  and  in 
favor  of  the  grantee. 

"It  was  a  principle  recognized  by  the  feudal  law  that  there  should 
always  be  a  known  owner  of  every  freehold  estate,  and  that  the  title 
thereto  should  never  be  in  abeyance.  Hence  at  common  law  a  free- 
hold  to  commence  in  future  could  not  be  conveyed  for  the  reason  that 
the  same  would  be  in  abeyance  from  the  execution  of  the  conveyance 
until  the  future  estate  of  the  grantee  should  vest. 

'TTnder  the  statute  of  this  State  a  freehold  estate  may  be  created 
to  commence  in  futuro;  section  2959  Revised  Statutes,  i881,  section 
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3379,  Revised  Statutes,  1894;  and  hence  the  common  law  principle 
above  stated  has  been  entirely  abrogated.  This  deed  is  in  the  statutory 
form,  and  in  the  granting  part  accords  with  the  provisions  of  section 
2927,  Revised  Statutes,  1881,  section  3346,  Revised  Statutes,  1894,  and 
contains  what  are,  by  law,  made  operative  words  of  conveyance,  and  in 
effect  transferc  all  the  estate  or  interest  of  the  grantor  in  the  lands  in 
suit  to  the  grantee.  The  terms  "convey^  and  ^warrant,*  when  given 
their  legal  purport  or  acceptation,  fully  indicate  an  intention  to  con- 
vey a  present  estate  to  the  grantee,  and  defend  the  title  thereto;  and 
in  no  way  is  it  apparent  or  to  be  inferred  from  these  words  that  the 
grantors  intended  to  devise  the  real  estate  in  question.  The  instrument 
was  acknowledged  and  recorded  in  like  manner  as  are  other  deeds; 
therefore  we  fail  to  recognize  anything  which  signifies  that  it  was  in- 
tended to  serve  the  purpose  of  a  will.  The  question  then  arises  what  was 
the  purpose  intended  to  be  served  by  the  inapt  expression,  namely: 
*To  be  of  noge  effect  until  after  the  death  of  said  Bazzle  Carrico  and 
Frances  Carrico,  then  to  be  in  full  force.' 

"It  is  evident  that  the  drafting  of  the  indenture  in  question  was  not 
skillfully  performed,  and  that  thereby  it  very  closely  approximates  to 
what  may  be  termed  the  'danger  line'  by  which  a  judicial  Qonstruction 
might  result  in  adjudging  the  deed  to  be  a  nullity: 

"While  it  may  be  said  in  regard  to  the  point  under  consideration  that 
the  authorities  *fight  on  both  sides'  of  the  question;  however,  we  find 
that  in  the  later  decisions  the  courts  are  inclined  to  uphold  a  deed  of 
this  character,  if  upon  a  reasonable  interpretation  of  all  its  parts  it 
can  be  said  that  the  grantor  did  not  intend  to  create,  or  in  other  words 
execute,  that  which  must  be  construed  and  held  to  be  void. 

"In  construing  written  instruments  courts  frequently  do — and  prop- 
erly, too — give  to  an  expression  a  meaning  different  from  that  which  it 
ordinarily  bears  in  order  to  import  sense  into  it  and  make  it  speak  that 
which,  upon  inspection  of  the  whole,  the  parties  really  intended  that 
it  should. 

"We  find  that  there  is  no  ambiguity  in  the  granting  clause  of  the 
deed  in  the  case  at  bar,  and  consequently,  we  are  left  free  to  effectuate 
the  intention  of  the  grantor  expressed  in  the  subsequent  clause  or  con- 
dition. The  grantors  had,  as  we  have  seen  by  operative  words,  clear  and 
significant,  conveyed  an  interest  or  fee  in  praesenti  to  the  grantee; 
having:  done  this  they  could  not,  in  legal  parlance  Hblow  hot  and  cold ;' 
or,  in  other  words,  reserve  or  take  back  that  which  they  had  granted. 

"In  the  case  of  Owen  v.  Williams,  114  Ind.,  179,  the  instrument  in 
contest  was  in  the  form  of  a  deed  and  in  the  granting  clause,  by  its 
terms,  'did  convey  and  warrant  to  Williams  after  my  decease  and  not 
before.*  This  court  held  that  the  phrase,  'after  my  decease  and  not 
before,'  did  not  make  the  deed  testamentary,  but  was  meant  and  operated 
to  show  that  the  grantee's  use  and  enjoyment  of  the  realty  would  not 
begin  under  the  deed  until  after  the  death  of  the  grantor. 

"In  the  case  of  Gates  v.  Cates,  135  Ind.,  272,  the  deed  therein  in 
controversy  was  also  in  the  statutory  form,  but  contained  the  following 
reservation:  'The  grantor.  Prior  Gates,  hereby  expressly  excepts  and 
reserves  from  this  grant  all  the  estate  in  said  lands,  and  the  use,  occupa- 
tion, rents  and  proceeds  thereof  unto  himself  during  his  natural  life.' 
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This  court  in  that  case,  upon  a  full  review  and  consideration  of  many 
authorities  upon  the  question  involved,  held  that  such  an  instrument 
must  be  construed  as  conveying  a  present  interest  in  the  real  estate, 
the  full  enjoyment  of  which  was  postponed  until  after  the  grantor's 
death. 

"In  the  case  of  White,  Administrator,  v.  Hopkins,  80  Ga.,  154,  cited 
in  Gates  v.  Gates,  supra,  the  deed  contained  this  clause  or  condition: 
'The  title  to  the  above  described  tract  of  land  to  still  remain  in  the  said 
Lemuel  Hopkins  (grantor)  for  and  during  his  lifetime,  and  at  his 
death  to  immediately  vest  in  the  said  Lewis  Hopkins  (grantee).*  It 
was  held  by  the  Supreme  Gourt  of  Georgia  in  that  case  that  an  absolute 
title  was,  by  this  deed,  conveyed  to  the  grantee ;  that  it  passed  a  present 
interest  in  the  land,  and  took  effect  immediately,  and  after  its  execution 
it  was  irrevocable  by  the  grantor. 

"In  Graves  v.  Atwood,  52  Conn.,  512,  the  deed  contained  the  follow- 
ing: The  condition  of  this  deed  is  such  that  I  hereby  reserve  all  of 
my  right,  title  and  interest  in  the  aforesaid  described  pieces  of  land, 
with  all  the  buildings  thereon  during  my  natural  life/  It  was  held 
by  the  court  that  this  condition,  read  in  the  light  of  the  grant,  was  to 
be  interpretated  as  a  reservation  of  the  same  measure  of  use  thereafter 
as  tenants  for  life,  as  the  grantor  had  before  enjoyed  it  as  owner. 

"In  Webster  v.  Webster,  33  N.  H.,  18,  the  condition  was:  'Reserving 
all  the  rights,  title  and  interest  in  and  unto  the  above  named  land,  etc., 
for  and  during  my  natural  life.* 

"In  Bunch  v.  Nicks,  50  Ark.,  367,  the  deed  contained  the  following 
clause :  'And  the  deed  shall  go  into  full  force  and  effect  at  my  death.' 
The  court  held  this  deed  to  be  a  valid  one,  conveying  a  present  title  to 
the  grantee  with  the  right  of  possession  and  use  postponed  until  the 
grantor's  death. 

"In  Wyman  v.  Brown,  50  Me.,  139,  the  deed  was  as  follows:  'This 
deed  not  to  take  effect  during  my  lifetime — to  take  effect  and  be  in 
force  from  and  after  my  death.'    This  was  held  to  be  valid. 

"In  the  case  of  Abbott  v.  Holway,  72  Me.,  298,  the  instrument  con- 
tained this  clause:  'This  deed  is  not  to  take  effect  and  operate  as  a 
conveyance  until  my  decease.'  This  was  held  to  be  a  good  and  valid 
conveyance. 

"In  Shackelton  v.  Sebree,  86  111.,  616,  the  deed  contained  covenants 
of  warranty,  and  also  this  clause:  'This  deed  not  to  take  effect  until 
after  my  death — ^not  to  be  recorded  until  after  my  decease.'  This 
instrument  was  held  operative  as  a  deed,  and  not  intended  as  a  testa- 
mentary disposition  of  property.  These  authorities,  most  of  them,  at 
least,  were  cited  with  approval  by  this  court  in  Gates  v.  Gates,  supra. 

"It  is  a  settled  rule  that  in  the  interpretation  of  an  instrument,  where 
the  terms  employed  are  ambiguous,  or  susceptible  of  more  than  one 
meaning,  the  court  will  consider  the  subsequent  acts  of  the  parties  to 
ascertain  how  they  understood  it,  and  as  indicating  what  construction 
they  placed  upon  it.  (H.  G.  Olds  Wagon  Works  v.  Goombs,  124  Ind., 
62,  and  cases  there  cited;  Lyles  v.  Lescher,  108  Ind.,  382.) 

"However,  while  it  is  proper  to  resort  to  this  rule  to  show  a  practical 
construction  by  the  parties,  still,  after  all,  the  intention  must  be  deter- 
mined from  the  words  of  the  instrument. 
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"The  manner  in  which  this  deed  was  treated  by  the  parties  in  this 
case,  as  it  appears,  is  briefly  as  follows:  It  was  executed  in  1867  for 
a  valuable  consideration  and  duly  recorded.  In  1870,  during  the  life- 
time of  the  grantor,  for  a  valuable  consideration,  the  grantee  sold  and 
conveyed  the  land  to  the  appellant  subject  to  the  life  estate  of  the 
former.  This  deed  was  also  recorded.  Bazzle  Carrico  died  in  1872, 
two  years  and  over  after  the  conveyance  to  the  appellant.  Frances,  his 
wife,  died  in  1892,  nearly  twelve  years  after  this  second  conveyance,  and 
not  until  after  her  death,  so  far  as  it  is  disclosed,  was  this  deed  called 
in  question.  These  subsequent  acts  of  the  grantor,  in  suffering  the  deed 
to  be  placed  upon  record,  and  in  permitting  the  land  to  be  sold  and 
conveyed  by  their  grantee  to  the  appellant,  subject  to  their  life  estate, 
are  incompatible  with  the  contention  of  appellee  and  hostile  to  the 
theory  now  advanced  and  advocated  by  him. 

"In  Broom's  Maxims,  star  page  640,  in  translating  a  fundamental 
maxim  of  the  law  it  is  said:  *A  liberal  construction  should  be  placed 
upon  written  instruments  so  as  to  uphold  them  if  possible,  and  carry 
into  effect  the  intention  of  the  parties.'  Applying  the  reason  and  the 
principle  as  laid  down  by  the  authorities  cited,  and  guided  by  the  rule 
of  construction  that  the  clause  in  controversy  must  be  construed  most 
favorable  to  the  grantee,  we  can  not  hold  that  the  grantors  intended 
that  this  obligation  was  to  be  null  and  void,  but  we  are  constrained  to 
decide  that  it  conveyed  a  present  interest  in  the  real  estate  to  the 
grantee,  the  full  enjoyment  of  which  was,  by  the  subsequent  clause, 
intended  to  be  postponed  until  after  the  death  of  both  of  the  grantors. 
By  so  holding  we  carry  into  effect  the  intention  of  the  parties,  and  we 
fail  to  recognize  wherein  this  construction  works  an  injury  or  injustice 
to  anyone.  This  interpretation,  we  think,  will  simply  carry  out  the 
intention  of  Carrico  and  his  wife  and  give  protection  to  the  rights  of  a 
purchaser  acquired  on  the  faith  of  their  deed  and  their  acts.  The  con- 
clusion we  have  reached  renders  it  unnecessary  to  consider  the  repug- 
nancy, if  any,  existing  between  the  grant  and  the  exception.  However, 
when  such  does  exist  it  is  well  settled  that  the  latter  is  void.  See 
cases  cited  in  Cates  v.  Cates,  supra. 

"It  therefore  follows  that  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint." 

We  have  reached  the  conclusion  that  the  trial  court  erred  in  the 
construction  placed  upon  the  two  deeds  first  mentioned  in  the  opinion, 
but  correctly  construed  the  instrument  executed  to  Catherine  Flora 
McLain  and  Mattie  Lou  McLain.  We  are  of  the  opinion  that  all  three 
instruments  are  not  of  a  testamentary  nature,  but  that  they  were  in- 
tended as  deeds.  In  view  of  the  fact  that  there  is  some  question  in  the 
case  as  to  the  delivery  of  these  instruments,  we  are  not  prepared  to 
reverse  and  render. 

Therefore,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

OPINION    ON    rehearing. 

In  overruling  the  motion^ for  rehearing,  we  desire  to  state  in  full  the 
case  of  Abney  v.  Moore,  18  So.  Rep.,  61,  decided  in  1895  by  the  Supreme 
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Court  of  Alabama.  On  the  13th  of  Feburary,  1880,  William  Walker, 
a  resident  of  the  county  of  Chilton,  State  of  Alabama,  as  the  ancestor 
of  his  vendee,  executed  a  deed  which  was  properly  acknowledged,  con- 
veying certain  lands.  Walker  after  the  execution  of  the  deed  continued 
in  possession  of  the  land  until  his  death,  exercising  acts  of  ownership 
over  same,  and  the  defendants,  that  is  his  vendees,  resided  on  the  land 
with  him  until  some  time  in  January,  1891,  when  at  said  time  Walker 
died,  and  since  his  death  said  vendees  have  been  in  continuous  posses- 
sion. 

Moore,  the  administrator  of  Walker^s  estate,  brought  suit  against 
Martha  Abney  and  others,  the  vendees  of  Walker,  for  the  land  described 
in  the  deed.     The  deed  in  terms  is  as  follows: 

^^Know  all  men  by  these  presents  that  I,  William  Walker,  a  resident 
of  the  county  of  Chilton  and  State  of  Alabama,  for  and  in  consideration 
of  the  natural  affection  and  love  I  have  and  bear  unto  my  children 
hereinafter  named,  besides  the  further  sum  of  ten  dollars  to  me  in  hand 
paid  by  my  said  children,  to  wit  (naming  the  defendants  in  the  present 
suit),  the  receipt  whereof  is  hereby  acknowledged,  have  given,  granted, 
bargained,  sold  and  conveyed,  and  by  these  presents  do  give,  grant, 
bargain,  sell  and  convey,  unto  my  said  named  children,  their  heirs  and 
assigns,  all  my  rights,  title  and  interest  and  estate  to  and  in  the  follow- 
ing described  lands,  lying  in  said  county  of  Chilton  and  State  of 
Alabama,  to  wit:  (here  follows  a  description  of  the  lands  sued  for)  to 
have  and  to  hold  unto  my  said  above  named  children,  their  heirs  and 
assigns,  together  with  all  and  singular  the  tenements  and  appurtenances 
thereunto  belonging,  or  in  any  manner  thereto  pertaining  to  the  same, 
provided  always,  and  it  is  expressly  understood,  that  this  conveyance 
is  not  to  take  effect  until  after  my  death,  and  that  at  my  death  the  title 
to  the  foregoing  described  lands  is  to  vest  immediately  in  my  said 
children.  In  testimony  of  the  same  I  have  hereunto  set  my  hand  and 
seal,  this  the  13th  day  of  February,  A.  D.  1880.  (Signed)  William 
Walker.     (Seal.)'' 

The  contention  of  the  administrator  was  that  the  deed  was  testa- 
mentary in  character.  Martha  Abney  and  the  vendees  in  the  deed  who 
were  the  children  of  William  Walker,  contended  that  the  instrument  was 
a  deed,  and  that,  it  seems,  was  the  sole  question  before  the  Supreme 
Court.  As  the  opinion  of  that  court  so  satisfactorily  states  our  views 
as  to  the  construction  that  should  properly  be  given  to  the  instrument 
before  us,  we  set  it  out  in  full: 

"The  instrument  to  be  construed — which  will  be  set  out  in  the  report 
of  the  case — perfect  in  form  as  a  conveyance  concludes  with  the  fol- 
lowing provision:  'Provided  always,  and  it  is  expressly  understood, 
that  this  conveyance  is  not  to  take  effect  until  after  my  death,  and 
that  at  my  death  the  title  to  the  foregoing  described  lands  is  to  vest 
immediately  in  my  said  children/  These  are  the  only  words  employed 
in  the  instrument  to  suggest  the  idea  that  it  is  a  will  and  not  a  deed. 
*In  determining  whether  an  instrument  be  a  deed  or  will,  the  main 
question  is:  Did  the  maker  intend  any  estate  or  interest  whatever  to 
vest  before  his  death,  and  before  the  execution  of  the  paper?  Or,  on 
the  other  hand,  did  he  intend  that  all  the  interest  and  estate  should  take 
effect  only  after  his  death?    If  the  former,  it  is  a  deed;  if  the  latter, 
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a  will.  And  it  is  immaterial  whether  he  calls  it  a  will  or  a  deed;  the 
instrument  will  have  operation  according  to  its  legal  effect."  (Gillham 
V.  Mustin,  42  Ala.,  366;  Trawick  v.  Davis,  85  Ala.,  345,  5  South.,  83.) 
Another  rule  of  construction  in  such  cases  is,  that  when  the  paper  on 
its  face  is  equivocal,  the  presumption  is  against  its  operating  as  testa- 
mentary, unless  it  is  made  clearly  to  appear  that  it  was  executed  animo 
testandi,  or  being  intended  by  the  maker  to  operate  as  a  posthumous 
disposition  of  his  estate.  (Bice  v.  Bice,  68  Ala.,  218 ;  1  Bedf .  Wills, 
170-172.)  When  the  paper  can  have  no  effect  as  a  deed,  the  court  will 
incline  to  regard  it  as  a  will,  if  in  that  character  effect  can  be  given 
to  the  evident  intent  of  the  maker,  which  at  last  is  the  question  of  con- 
trolling importance.  (Trawick  v.  Davis,  supra;  Sharp  v.  Hall,  86  Ala., 
114,  5  South.,  497;  Adams  v.  Broughton,  13  Ala.,  731.)  Wills  are 
ambulatory  during  the  life  of  the  testator,  and  are  necessarily  revoca- 
ble; but  deeds  take  effect  by  delivery,  and  are  operative  and  binding 
during  the  life  of  the  grantor.  As  was  said  in  Crocker  v.  Smith,  94 
Ala.,  297,  10  South.,  268 :  The  intention  of  the  maker  is  the  ultimate 
object  of  the  inquiry,  whether  it  was  intended  to  be  ambulatory  and 
revocable,  or  to  create  rights  and  interests  at  the  time  of  the  executibn 
which  are  irrevocable.  If  the  instrument  can  not  be  revoked,  defeated 
or  impaired  by  the  act  of  the  grantor,  it  is  a  deed;  but  if  the  estate, 
title  or  interest  is  dependent  on  the  death  of  the  testator — if  in  him  re- 
sides the  unqualified  power  of  revocation — it  is  a  will.*  (Jordan  v. 
Jordan,  65  Ala.,  306.)  In  the  case  before  us,  we  have  as  perfect  a  fee 
simple  deed  as  can  be -drawn  to  convey  land  from  the  grantor  to.  the 
grantees,  and  the  only  Condition  prescribed  upon  its  operation  in  pre- 
senti  is  the  one  we  have  quoted  above.  It  was  executed  without  the 
attestation  of  a  witness,  so  as  to  make  it  a  will  in  any  event.  We  must 
presume  the  maker  knew  that  a  will  could  not  be  executed  without  a 
witness,  and  this  is  a  fact  of  very  controlling  importance,  when  the  in- 
tention in  the  execution  of  the  instrument  is  sought.  Construing  his 
intentions  by  his  acts,  he  must  have  known, 'that  an  acknowledgment 
before  a  notary  public" in  due  form,  was  sufficient  to  make  the  paper 
a  deed,  so  far  as  related  to  its  execution,  and  that  this  was  not  sufficient 
for  its  legal  execution  as  a  will.  The  grantor  delivered  the  instrument 
the  day  he  executed  it  to  the  grantees,  who  were  his  children;  he  re- 
served in  it  no  power  of  revocation;  he  continued  to  live  on  the  lands 
with  his  children,  in  possession  and  control  of  them  during  his  life,  and 
never  made  any  other  disposition  of  them.  Under  these  circumstances 
we  must  hold  that  when  he  provided  that  the  conveyance  was  not  to 
take  effect  until  after  his  death  and  that  at  his  death  'the  title  to  the 
foregoing  lands  is  to  vest  immediately  in  my  said  children,'  he  in- 
tended no  more  than  to  reserve  to  himself  the  use  and  enjoyment 
of  the  property  during  his  lifetime,  and  that  the  operation  of  the  gift, 
so  far  as  possession  was  concerned,  was  to  be  postponed  until  his  death, 
up  to  which  time  the  property  was  to  remain,  not  his  own,  but  as  his 
for  use  and  enjoyment.  If  this  was  not  his  intention,  why  should  he 
have  gone  to  the  trouble  and  care  to  make  and  execute  a  paper  which 
he  called  a  conveyance  in  its  body,  perfect  in  form,  as  an  absolute  con- 
veyance— such  as  is  usually  employed  for  such  a  purpose — and  which 
is  unusual  and  imnecessary  in  making  a  will ;  and  have  acknowledged  it 
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in  the  manner  most  usually  employed  to  make  it  a  deed,  But  never 
effectually  done,  and  generally  known  to  be  ineffectual,  to  make  it  a 
will;  and  have  delivered  it  to  the  grantees — the  usual  and  necessary 
mode  of  perfecting  a  deed,  and  not  usual  or  necessary  to  make  a  will 
operative — and  have  reserved  no  power  of  revocation — ^why  should  he 
have  done  all  this,  so  like  the  conduct  of  one  intending  to  make  a  con- 
veyance in  presenti,  if  his  intention  was  not  to  pass  the  title  until 
after  his  death?  He  had  already  used  the  necessary  and  proper  words 
to  make  an  absolute,  vested  title  by  the  instrument  in  his  children,  and 
when  he  provided  that  th^  conveyance  should  not  take  effect  until  after 
his  death  when  the  title  should  immediately  vest,  he  necessarily  meant, 
if  we  are  to  give  effect  to  what  he  was  doing — to  use  the  word  title  in 
this  connection  as  a  synonym  of  possession,  which  at  his  death  should 
pass  to  the  grantees.  Such  a  construction  comports,  as  we  have  shown 
with  the  general  tenor  of  the  deed,  and  is  sanctioned  by  reason  and 
authority.  Any  other  construction  would  defeat  the  instrument,  either 
as  a  deed  or  will,  a  result  which  should  be  avoided,  if  it  can  be  upheld 
as  either.  (Golding  v.  Golding,  24  Ala.,  126;  Elmore  v.  Mustin,  28 
Ala.,  313 ;  McGuire  v.  Bank  of  Mobile,  42  Ala.,  591 ;  Hall  v.  Burkham, 
59  Ala.,  353;  and  authorities  cited  supra.)  The  plaintiff  as  adminis- 
trator of  the  deceased  grantor  had  no  right  of  recovery  in  this  case. 
The  creditor  Johnson,  if  entitled  to  payment  of  his  note  out  of  the  land, 
must  seek  relief  in  another  forum." 

Motion  for  rehearing  is  overruled. 

Overruled. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


San  Antonio  Brewing  Association  y.  tV.  R.  Brents. 

Decided  May  17,  1905. 

1. — Contract*— Lease — Clause  Added — Conitmotion. 

It  would  seem  that  the  terms  of  a  clause  added  to  a  contract  of  lease,  by 
the  parlies,  after  the  lessor  signed  the  instrument  and  before  signature  by  the 
lessee,  should  prevail  over  provisions  in  the  writing  as  originally  drawn  incon- 
sistent therewith. 

2. — Lease — Saloon  Business — ^Adoption  of  Local  Option  Law. 

A  lease  which  recited  that  the  building  was  let  for  the  purpose  of  conduct- 
ing  a  first-class  saloon,  '*and  shall  not  be  used  for  any  disreputable  purpose," 
and  providing  that  the  premises  should  not  ''be  sublet  for  any  purpose  other 
than  for  conducting  a  saloon,  without  the  consent  of  the  landlord  in  writing," 
did  not  limit  the  use  by  the  lessee  to  saloon  purposes  nor  release  him  from 
liability  for  rent  after  the  adoption  of  prohibition  of  that  business  under  the 
Local  Option  Law. 

8. — ^Landlord  and  Tenant — Breach — Damages — ^Findings. 

Findings  of  the  court  on  damages  for  breach  of  contract  of  lease  by  tenant 
considered  and  held  to  sustain  amount  of  recovery  on  the  theory  that  the 
measure  was  the  difference  between  the  rent  contracted  for  and  the  rental  value 
for  the  unexpired  term. 

Appeal  from  the  District  Court  of  Grayson  County.    Tried  below  be- 
fore Hon.  J.  M.  Pearson. 
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Don.  A.  Bliss,  for  appellant. — That  appellee  should  furnish  to  ap- 
pellant the  enjoyment  of  the  use  of  the  leased  premises  for  the  purpose 
stipulated  in  the  lease  contract  during  the  term,  being  the  material 
consideration  for  the  promises  of  appellant  to  pay  rent  during  said  term 
and  performance  of  this  consideration  by  appellee  having  been  rendered 
impossible  by  a  change  in  the  law,  the  consideration  for  appellant's 
promise  to  pay  rent  during  the  balance  of  the  term  failed  and  appellant 
was  thereby  exonerated  from  further  performance.  Savage  v.  Whitaker, 
15  Me.,  24;  Benson  v.  Ketchum,  14  Md.,  331. 

Where  a  tenant  or  a  subtenant  of  a  tenant  is  deprived  of  the  pos- 
session and  beneficial  enjoyment  of  a  material  part  of  the  leased  premises 
by  the  procurement  of  the  landlord,  this  is  such  an  eviction  by  the 
landlord  as  will  justify  the  tenant  in  abandoning  the  leased  premises 
and  in  declaring  the  lease  contract  at  an  end.  Randall  v.  Alburtis, 
1  Hilt  (N.  Y.),  285;  Waite  v.  O'Neil,  76  Fed.  Rep.,  408;  Williams  v. 
Yoe,  54  S.  W.  Rep.,  614 ;  Warren  v.  Wagner,  75  Ala.,  188 ;  Tallman  v. 
Murphy,  120  N.  Y.,  345;  Alger  v.  Kennedy,  49  Vt.,  109;  Burns  v. 
Phelps,  1  Stark,  94  (2  E.  C.  L.  44) ;  Ogden  v.  Sanderson,  3  E.  D. 
Smith  (ISr.  Y.),  166;  Smith  v.  McEnany,  170  Mass.,  26;  Pendill  v.  Eells, 
67  Mich.,  657;  11  A.  &  E.  Encyc.  Law,  d.  463,  par.  3;  Bentlev  v.  Sill, 
35  111.,  414;  Jackson  v.  Eddy,  12  Mo.,  209;  Crommelin  v.  Thiess,  31 
Ala.,  412;  Grabenhorst  v.  Nicodemus,  42  Md.,  236;  Rowbotham  v. 
Pearce,  5  Houst.  (Del.),  135. 

If  the  lease  contract  had  still  been  in  existence  and  if  there  had  been 
any  such  breach  thereof  by  appellant  as  would  authorize  any  recovery 
of  it  of  any  damages  by  appellee,  his  measure  of  damages  would  have 
been  the  difference  between  the  cash  value  of  the  rental  stipulated  in  the 
contract  and  the  cash  rental  value  of  the  leased  premises  for  the  portion 
of  the  term  unexpired  at  the  time  of  the  breach.  Massie  v.  Bank,  32 
S.  W.  Rep.,  797;  Scottish  American  Mfg.  Co.  v.  Taylor,  74  S.  W.  Rep., 
564;  Dulin  v.  Knechtel,  51  S.  W.  Rep.,  350;  Jamieson  v.  Indiana  Nat. 
Gas  &  Oil  Co.,  12  Law.  Rep.  Ann.,  652 ;  Buffalo  E.  Side  Street  R.  Co. 
Ry.  V.  Buffalo,  St.  R.  Co.  Ry7„  2  Ijaw.  Rep.  Ann.,  384;  Sauner  v. 
Phoenix  Ins.  Co.,  41  Mo.  App.,  480;  Brick  Presbyterian  Church  v. 
City  of  N.  Y.,  6  Cow.,  538 ;  Baily  v.  De  Crespigny  L.  R.  4  Q.  B.,  180 ; 
Anson  on  Contract,  315;  Baylies  v.  Fettyplace,  7  Mass.,  324;  Cordes  v. 
W\\leT,  39  Mich.,  581;  People  v.  Globe  Ins.  Co.,  91  N.  Y.,  174, 

The  performance  of  the  terms  of  the  lease  contract  by  both  parties 
thereto  being  possible  and  legal  under  the  law  at  the  time  said  contract 
was  made  and  the  performance  of  that  part  of  the  contract  which  re- 
quired the  premises  to  be  used  for  the  purpose  of  carrying  on  a  saloon, 
that  is,  the  conducting  of  the  retail  sale  of  intoxicating  liquors,  having 
been  rendered  illegal  and  impossible  in  contemplation  of  law  by  the 
adoption  and  putting  in  force  of  the  Local  Option  Law  of  the  State, 
forbidding  the  sale  of  intoxicating  liquors  within  the  limits  of  the  county 
where  the  leased  premises  were  and  are  situated,  appellant,  the  promisor, 
was  thereby  exoneratwl  from  performance.  White  v.  Naerup,  57  111., 
App.,  114. 

The  provision  in  the  lease  contract,  that  "The  building  is  leased  to 
the  lessee  for  the  purpose  of  conducting  a  first  class  saloon  .  .  . 
noi  shall  said  building  be  sublet  for  any  purpose  other  than  for  con- 
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ducting  a  saloon,  without  the  consent  of  the  landlord  in  writing,"  con- 
stituted a  condition,  by  which  each  party  was  bound. 

Wolfe,  Hare  &  Maxey,  for  appellee. — Appellant  was  not  deprived  of 
the  use  of  the  premises  for  any  reputable  or  legal  purpose  by  the  adop- 
tion of  the  local  option  law,  hence  its  adoption  constitutes  no  defense 
to  plaintiff's  suit  and  the  court  did  not  err  in  sustaining  appellee's 
special  exception  to  that  part  of  appellant's  answer  setting  up  the  adop- 
tion of  the  Local  Option  Law  of  the  State  in  Grayson  County,  Texas. 

The  rights  of  the  parties  are  to  be  determined  by  the  contract;  and 
there  being  no  stipulation  in  the  contract  against  such  contingency  as 
the  adoption  of  the  Local  Option  Law,  its  adoption  did  not  exonerate 
appellant  from  the  performance  of  the  contract  and  the  trial  court 
properly  held  that  the  putting  into  effect  in  Grayson  County,  Texas, 
of  the  Local  Option  Law  of  the  State  of  Texas,  prohibiting  the  sale 
of  intoxicating  liquors  in  said  County,  did  not  have  the  effect  to  annul 
or  terminate  the  lease  contract  and  constituted  no  defense  to  appellee's 
suit.  Woods  Landlord  and  Tenant,  1130-1135;  Lynch  v.  Ortlieb,  70 
Texas,  727;  Kerley  v.  Mayer,  31  N.  Y.  Supp.,  818. 

Upon  appellant's  abandonment  of  the  leased  premises  aixd  its  refusal 
to  pay  rent,  appellee  was  entitled  to  recover,  as  damages,  for  the  breach 
of  contract,  the  present  value  of  the  difference  between  the  contract 
price  of  rent  and  the  reasonable  market  rental  value  for  the  unexpired 
portion  of  the  term.  Buck  v.  Morrow,  2  Texas  Civ.  App.,  361 ;  Kemp- 
ner  v.  Heidenheimer,  65  Texas,  588;  Massie  et  al  v.  State  National 
Bank,  32  S.  W.  Bep.,  797. 

« 

KEY,  Associate  Justice. — October  17,  1901,  Martin  Gauldin,  as 
owner  and  lessor,  entered  into  a  written  contract  with  the  San  Antonio 
Brewing  Association  as  lessee,  by  the  terms  of  which  a  certain  house 
and  lot  in  the  city  of  Sherman,  in  Grayson  County,  Texas,  were  leased 
for  a  term  of  five  years,  beginning  October  21,  1901,  for  a  consideration 
of  $4,500,  payable  in  monthly  installments  of  $75  each.  Thereafter 
Gauldin  sold  the  property  to  W.  R.  Brents,  and  on  February  26,  1902, 
a  supplemental  contract  was  made  which,  in  effect,  substituted  Brents 
for  Gauldin  as  owner  and  lessor  in  the  original  contract. 

It  was  the  understanding  of  the  parties  that  the  property  would  be 
used  as  a  retail  liquor  saloon;  and  the  Brewing  Association  subleased 
it  and  it  was  used  for  that  purpose  until  it  became  unlawful  to  do  so. 
As  the  result  of  an  election  previously  held,  what  is  known  as  the 
Local  Option  Law  went  into  effect  in  Grayson  County  on  the  20th  day 
of  Jttnuary,  1904,  by  which  it  became  and  still  is  unlawful  to  sell  in- 
toxicating liquors  in  that  county.  The  Brewing  Association  paid  the 
rent  up  to  March  21,  1904,  and  refused  to  pay  for  any  other  portion  of 
the  term  of  the  lease.  In  fact,  soon  after  the  Local  Option  Law  went 
into  effect  the  Brewing  Association  announced  its  intention  to  abandon 
the  rented  premises  and  remove  therefrom  certain  property  placed  there 
by  it.  On  the  4th  day  of  February,  1904,  Brents  sued  out  a  distress 
warrant  upon  the  ground  that  the  Brewing  Association  "was  about  to 
remove  its  property  from  said  rented  premises."  The  distress  warrant 
was  returns!  to  the  District  Court,  where  Brents,  as  plaintiff,  filed  a 
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voluminous  petition  and  the  San  Antonio  Brewing  Association,  as  de- 
fendant, filed  a  voluminous  answer.  The  case  went  to  trial,  resulting  in 
a  judgment  for  the  plaintiff  for  $922.65,  and  the  defendant  has  appealed. 

The  trial  judge  filed  findings  of  fact,  some  of  which  are  assailed  in 
this  court.  We  have  examined  the  record  and  find  testimony  supporting 
the  findings  complained  of.  The  main  defense  relied  on,  which  was 
overruled  in  the  court  below  and  is  urged  with  zeal  in  this  court,  is 
the  contention  that  the  adoption  of  the  Local  Option  Law  released  ap- 
pellant from  the  lease  contract.  The  contention  is  that  the  contract  re- 
stricted the  use  of  the  leased  premises  to  a  saloon  for  the  sale  of  in- 
toxicating liquors;  and  that,  when  such  use  became  unlawful  by  the 
adoption  of  the  Local  Option  Law,  appellant  could  not  lawfully  perform 
all  the  terms  of  the  contract,  and  for  that  reason  should  not  be  held 
bound  thereby.  As  originally  written,  dated  and  signed  by  the  lessor, 
the  contract  contained  this  paragraph: 

"6th. — It  is  understood  that  the  building  is  leased  to  the  lessee  for 
the  purpose  of  conducting  a  first-class  saloon  and  shall  not  be  used  for 
any  disreputable  purpose,  nor  shall  any  nuisance  be  permitted  on  the 
premises,  and  in  case  the  lessee  shall  violate  this  provision,  the  owner 
may  cancel  the  lease  and  take  possession  in  the  manner  specified  in 
paragraph  three  of  this  contract.  It  is  further  understood  that  the 
lessee  shall  have  the  privilege  of  subletting  the  premises,  provided  that 
no  part  of  same  shall  be  sublet  for  any  disreputable  or  illegal  purpose 
or  to  any  disreputable  parties;  nor  shall  said  building  be  sublet  for  any 
purpose  other  than  for  conducting  a  saloon  without  the  consent  of  the 
landlord  in  writing.^' 

However,  before  the  contract  was  signed  by  appellant  as  lessee,  the 
following  was  added : 

"6th. — It  is  understood  that  the  building  is  leased  to  the  lessee  for 
the  purpose  of  conducting  a  first-class. saloon,  and  shall  not  be  used  for 
any  disreputable  purpose,  nor  shall  any  nuisance  be  permitted  on  the 
premises,  and  in  case  the  lessee  shall  violate  this  provision,  the  owner 
may  cancel  the  lease  and  take  possession  in  the  manner  specified  in 
paragraph  three  of  this  contract.  It  is  further  understood  that  the 
lessee  shall  have  the  privilege  of  subletting  the  premises,  provided  that 
no  part  of  same  shall  be  sublet  for  any  disreputable  or  illegal  purpose 
other  than  for  conducting  a  saloon,  without  the  consent  of  the  landlord 
in  writing.*' 

This  latter  paragraph  of  the  contract  is  treated  in  appellant's  brief 
as  a  repetition  of  the  sixth  paragraph;  but,  if  correctly  transcribed  in 
the  record,  the  provisions  in  the  two  are  essentially  different.  In  the 
first,  it  is  stipulated  that  the  premises  shall  not  be  sublet  for  any  dis- 
reputable or  illegal  purpose,  or  to  any  disreputable  parties;  nor  for  any 
purpose  other  than  conducting  a  saloon,  without  the  written  consent  of 
the  lessor;  while  in  the  second,  subletting  is  expressly  authorized  for 
any  legal  and  reputable  business  without  the  consent  of  the  lessor.  This 
latter  having  been  added  to  and  constituting  the  last  stipulation  in  the 
contract,  should  perhaps  be  held  to  control  the  former  paragraph  requir- 
ing written  consent  of  the  appellee,  in  order  for  appellant  to  sublet  the 
premises  for  other  use  than  conducting  a  saloon.  At  any  rate,  the  lat- 
ter is  in  conflict  with  the  former  and  leaves  it  in  doubt  as  to  what 
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restrictions  are  intended  to  be  placed  upon  the  power  to  sublet  which 
the  contract  expressly  confers  upon  the  lessee. 

But,  aside  from  the  conflict  between  the  two  paragraphs,  and  testing 
the  defense  referred  to  by  the  construction  that  should  be  given  to  the 
former  paragraph  considered  by  itself,  we  are  of  the  opinion  that  the 
adoption  of  the  Local  Option  Law  did  not  release  appellant  from  the 
obligations  imposed  by  the  lease  contract.  The  language,  "It  is  under- 
stood that  the  building  is  leased  to  the  lessee  for  the  purpose  of  conduct- 
ing a  first-class  saloon,"  etc.,  was  not,  in  our  opinion,  placed  in  the  con- 
tract for  the  purpose  of  creating  a  limitation  which  would  deny  to  the 
lessee  the  right  to  use  the  property  for  any  other  purpose.  The  busi- 
ness to  which  the  lessee  intended  to  devote  the  premises  was  known  to 
the  lessor,  and,  i^  doubt,  the  latter,  for  his  own  benefit,  desired  to 
obligate  the  lessee  to  so  conduct  the  business  as  to  cause  the  least  detri- 
ment to  the  premises  and  not  otherwise  injure  the  lessor.  A  restriction 
was  intended,  not  as  to  any  legitimate  business,  but  only  as  to  the  man- 
ner of  conducting  the  contemplated  business.  Hence  we  conclude  that 
the  adoption  of  the  Local  Option  Law  did  not  deprive  appellant  of  the 
beneficial  use  of  the  premises,  nor  release  it  from  the  lease  contract. 
If  the  contract  was  as  restrictive  as  contended,  and  denied  appellant 
the  right  to  use  the  premises  for  any  other  purpose,  then  a  diflFerent 
question  would  be  presented ;  but  such  is  not  the  case,  and  we  express  no 
opinion  on  that  subject.  Our  views  on  the  question  presented  and  de- 
cided are  supported  by  authority.  (Kerley  v.  Mayer,  31  N.  Y.  Supp., 
819.) 

Appellant  alleged  that  the  distress  warrant  was  wrongfully  and  ma- 
liciously sued  out,  and  by  plea  in  reconvention  sought  to  recover  damages 
therefor.  The  court  below  held  that  the  warrant  was  properly  sued  out, 
and  decided  against  appellant  on  its  plea  in  reconvention.  Several 
questions  are  presented  bearing  on  that  phase  of  the  case,  but  we 
believe  the  trial  court  ruled  correctly,  and  overrule  all  assignments  of 
error  relating  to  that  subject. 

The  trial  court  rendered  judgment  for  the  plaintiflE  for  $55,  the  value 
of  certain  fixtures  belonging  to  him  and  removed  by  the  defendant,  and 
for  $867.65  for  the  breach  of  rental  contract,  and  it  is  insisted  that  the 
correct  measure  of  damage  was  not  applied  for  the  breach  of  the  con- 
tract. In  appellant's  brief  it  is  contended  that  "the  difference  between 
the  cash  value  of  the  rental  stipulated  in  the  contract  and  the  cash  rental 
value  of  the  leased  premises  for  the  unexpired  portion  of  the  term  at 
the  time  of  the  breach,  is  the  correct  measure  of  damages.^' 

We  think  the  rule  contended  for  by  appellant  supports  the  judgment. 
The  findings  of  fact  show  that  the  contract  was  breached  March  21, 
1904;  that  the  reasonable  rental  value  of  the  premises  during  the  re- 
mainder of  the  term  (from  March  21,  1904,  to  October  21,  1906)  was 
$45  per  month,  or  $30  per  month  less  than  the  contract  price;  and  the 
trial  judge  also  found  as  a  fact  that  "the  difference  between  the  present 
worth  of  the  contract  price  of  said  premises  for  the  unexpired  term  of 
said  lease  and  the  present  worth  of  the  reasonable  rental  of  said  premises 
for  the  unexpired  part  of  said  lease  is  $867.65,  and  that  plaintiff  by 
reason  of  a  breach  of  the  lease  contract  has  been  damaged  in  this  sum/' 
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Conceding  the  correctness  of  appellant's  proposition  of  law,  it  seems 
to  us  that  the  findings  referred  to  support  the  judgment. 

Some  other  questions  are  presented  in  appellant's  brief,  which  we 
deem  it  unnecessary  to  discuss  in  this  opinion.  They  have  all  been  con- 
sidered, but  our  conclusion  is  that  no  reversible  error  has  been  shown, 
and  the  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


G.  H.  Parker  v.  J.  B.  Stroud. 

Decided  May  17,  1905. 

1. — Conflicting  Evidence — Peremptory  Instruction. 

Evidence  in  suit  for  damages  for  failure  to  comply  with  contract  for  cut- 
ting ha  J  considered  and  held  to  be  conflicting  as  to  the  right  to  recover,  and 
not  to  justify  the  refusal  to  receive  a  verdict  awarding  a  part  only  of  the 
amount  claimed  by  plaintiff  and  the  giving  a  peremptory  instruction  to  And 
the  full  amount  claimed. 

2. — ^Verdict. 

A  verdict  awarding  plaintiff  damages  at  five  cents  per  bale  on  all  the  hay 
mowed  on  certain  land,  not  finding  the  number  of  bales  so  mowed,  but  assessing 
the  damages  awarded  therefor,  will  support  a  judgment  in  plaintiff's  favor. 

Appeal  from  the  County  Court  of  Limestone  County.  Tried  below 
before  Hon.  James  Kimbell. 

Jackson  &  Hayes,  for  appellant. — ^When  the  evidence  is  conflicting  a 
peremptory  charge  to  find  for  either  party  is  error.  Potter  v.  Wheat, 
63  Texas,  401;  Ellis  v.  Rosenberg,  29  S.  W.  Rep.,  619;  Supreme  Council 
of  A.  L.  of  H.  V.  Anderson,  61  Texas,  301. 

A  verdict  from  which  vou  can  not  ascertain  the  amount  to  which  the 
successful  party  is  entitled  is  erroneous,  and  can  not  be  the  basis  for  a 
judgment.  Rentfrow  v.  Lancaster,  31  S.  W.  Rep.,  229;  DuBose  v. 
Battle,  34  S.  W.  Rep.,  148 ;  Silliman  v.  Gano,  90  Texas,  649 ;  Lidslev  v. 
Sparks,  40  S.  W.  Rep.,  606. 

The  court  can  not  look  to  the  evidence  to  aid  the  verdict  of  the  jury 
in  rendering  his  judgment  thereon.  Mays  v.  Lewis,  4  Texas,  44 ; 
DuBose  V.  Battle,  34  S.  W.  Rep.,  148;  Silliman  v.  Gano,  90  Texas,  649; 
Lindsley  v.  Sparks,  40  S.  W.  Rep.,  606. 

A  verdict  not  received  or  accepted  by  the  court  can  not  be  the  basis 
of  a  judgment. 

A  compromise  verdict  rendered  by  a  jury  when  in  due  form  and 
responsive  to  the  pleadings,  and  justified  by  the  evidence  and  charge, 
should  be  accepted  by  the  court.  Owens  v.  Missouri  Pac.  Co.,  67  Texas, 
684. 

No  briefs  for  appellee  were  on  file. 

EIDSON,  Associate  Justice. — This  suit  was  brought  originally  in 
the  Justice  Court  by  J.  R.  Stroud,  the  appellee,  against  Q.  H.  Parker, 
appellant,  alleging  that  in  the  spring  of  1903  appellee  and  appellant 
entered  into  an  agreement  whereby  appellant  agreed  that  he  would  mow 
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and  cut  all  the  grass  and  hay  grown  and  to  grow  on  appellee^s  meadow 
and  bale  same  and  pay  appellee  therefor  at  the  rate  of  ten  cents  per 
bale;  that  appellant  failed  and  refused  to  carry  out  said  agreement,  and, 
that  during  the  year,  the  price  of  hay  depreciated  and  appellee,  after 
appellant  refused  to  comply  with  his  agreement  as  aforesaid,  sold  said 
hay  for  the  best  price  obtainable,  which  was  five  cents  per  bale.  That 
there  were  grown  2,315  bales  of  hay  and  the  difference  between  the 
contract  price  and  the  amount  received  for  same  was  $115.75,  for  which 
amount  this  suit  was  brought.  Appellant  obtained  a  judgment  in  the 
Justice  Court  from  which  appellee  appealed  to  the  County  Court  and  a 
trial  was  had  in  that  court  which  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $115.75,  from  which  judgment  appellant  has 
appealed  to  this  court. 

Appellant^s  first  assignment  of  error  complains  of  a  peremptory  in- 
struction given  by  the  court  below  to  the  jury  to  find  in  favor  of  the 
appellee.  The  instruction  complained  of  is  as  follows:  "Gentlemen  of 
the  jury,  you  are  instructed  to  assess  the  amount  due  plaintiff  at  five 
cents  per  bale  and  render  a  verdict  accordingly.'* 

The  testimony  on  the  question  of  appellant's  liability  on  the  contract 
for  the  breach  of  which  this  suit  was  brought  is  conflicting.  Appellee 
testified  that  there  was  nothing  said  in  making  the  agreement  or  contract 
with  appellant  as  to  the  manner  in  which  the  grass  should  be  cut  or 
how  the  machine  should  be  set  to  cut  it.  Appellant  testified  that  appellee 
stated  that  he  wanted  the  grass  cut  with  a  mower  set  in  the  lowest  hole 
as  it  had  been  butchered  the  two  past  seasons  and  that  he  told  appellee 
he  would  agree  to  cut  it  as  low  as  he  could,  that  he  did  not  know  how  it 
had  been  cut  the  previous  year,  but  that  he  would  cut  it  as  low  as  it  had 
been  cut  that  year;  that  in  attempting  to  cut  the  grass  with  his  ma- 
chine set  in  the  lowest  hole  the  machine  choked  up  with  the  stubble  of 
the  previous  year  on  account  of  the  grass  having  been  cut  the  previous 
year  by  a  machine  set  higher  than  his  at  the  time  he  was  attempting 
to  cut  the  grass* under  his  agreement  with  appellee;  that  appellee  w^as 
present  at  the  time  he  was  attempting  to  cut  the  grass  and  he  told  him 
that  he  could  not  cut  the  grass  with  the  blade  set  in  the  first  hole,  that 
it  would  have  to  be  raised  one  hole,  that  it  would  kill  his  team  and  tear 
up  his  machine  to  cut  the  grass  with  the  blade  set  in  the  first  hole,  and 
that  the  appellant  was  proceeding  to  raise  the  blade  one  hole  when  appel- 
lee objected  and  told  him  if  he  could  not  cut  it  as  the  machine  was, 
not  to  cut  it  at  all;  that  he  told  appellee  he  could  not  do  so,  and  appel- 
lee told  him  that  he  must  do  so  or  quit,  and  he  told  appellee  he  would 
quit  as  he  could  not  cut  the  grass  with  his  machine  set  that  low.  Appel- 
lant further  testified  that  if  appellee  had  permitted  him  he  would  have 
raised  the  blade  and  cut  the  grass.  Other  witnesses  testified  in  the  case, 
the  testimony  of  some  of  them  tending  to  corroborate  appellant  in  im- 
portant particulars,  and  that  of  others  tending  to  corroborate  the  testi- 
mony of  appellee.  Appellant's  testimony  tended  to  show  that  he  had 
been  released  by  appellee  from  complying  with  the  agreement,  if  there 
was  a  completed  agreement  or  contract  between  the  parties.  The  testi- 
mony upon  a  material  issue  in  the  case  being  conflicting,  the  court 
below  was  not  authorized  to  give  the  peremptory  instruction  complained 
Tol.  XXXIX.  Civil— 29. 
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of.  (Williams  v.  Davidson,  43  Texas,  39;  Potter  v.  Wheat,  53  Texas, 
401 ;  Ellis  V,  Rosenberg,  29  S.  W.  Rep.,  519 ;  Supreme  Council  A.  L.  of 
H.  V.  Anderson,  61  Texas,  301.) 

Appellant's  second  and  third  assignments  of  error  are  also  well  taken. 
The  verdict  of  the  jury  is  uncertain  in  not  finding  the  number  of  bales 
of  hay  mowed,  it  simply  finds  in  favor  of  plaintiff  for  five  cents  per 
bale  for  all  hay  mowed,  but  does  not  find  the  number  of  bales  mowed 
so  that  the  amount  for  which  judgment  should  be  rendered  could  be 
ascertained.  Rentfrow  v.  Lancaster,  31  S.  W.  Rep.,  229;  Darden  v. 
Mathews,  22  Texas,  326;  Du  Rose  v.  Battle,  34  S.  W.  Rep.,  148;  Silli- 
man  v.  Gano,  90  Texas,  649;  Lindsley  v.  Sparks,  40  S.  W.  Rep.,  606.) 

It  appears  from  the  record  that  the  jury  returned  into  court  the  fol- 
lowing verdict :  *^e,  the  jury,  find  for  plaintiff  two  and  one-half  cents 
per  bale  for  all  the  hay  mowed  on  said  meadow  which  amounts  to 
$57.87^^/'  and  that  the  court  declined  to  receive  same  and  enter  judg- 
ment thereon,  but  gave  them  the  peremptory  instruction  above  referred 
to  and  required  them  to  retire  and  return  a  verdict  in  accordance  with 
such  peremptory  instruction.  This  action  of  the  court  was  erroneous. 
The  verdict  was  in  due  form  and  the  amount  found  in  favor  of  plain- 
tiff stated  and  the  record  discloses  no  reason  why  it  should  not  have 
been  received  and  judgment  entered  thereon. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Clarence  H.  Sweet  v.  Carry  Lyon  et  al. 

Decided  May  17,  1905. 

1. — ^Homestead — Parol  Gift — Vendor's  Lien. 

Where  .a  homestead  Avas  acquired  and  designated  under  ,a  parol  gift,  with 
possession  and  improvements  on  the  faith  thereof,  no  valid  lien  could  be  created 
against  it  under  color  of  a  conveyance  from  the  apparent  holder  of  title  with  a 
reservation  of  a  vendor's  lien  for  purchase  money. 

2. — ^ForedoBnre — ^HomcBtead — Pleading. 

Where  in  a  suit  to  foreclose  a  vendor's  lien  defendant  claimed  to  have 
acquired  title  to  the  land  by  parol  gift,  an  avoidance  of  this  plea  on  the 
ground  that  it  was  grantor's  homestead  is  not  available  to  plaintiff  unless 
pleaded. 

8. — ^Error — ^Amount  of  Judgment — Xotion  for  New  Trial — Costs. 

Error  in  failing  to  render  judgment  for  the  full  amount  of  a  note  sued  on 
may  be  corrected  on  appeal ;  but  if  it  was  hot  presented  on  motion  for  new  trial 
below  appellant  must  pay  the  costs  of  appeal. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Ben.  H.  Denton. 

J.  3f.  Willis  and  H.  0,  Evans,  for  appellant. — The  court  erred  in 
rendering  judgment  in  favor  of  plaintiff  for  $670.04,  when  the  undis- 
puted evidence  is  that  there  is  due  and  owing  to  this  plaintiff  on  the 
note  sued  upon  the  sum  of  $709.22,  being  the  principal,  interest,  and 
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attorneys'  fees  as  shown  by  said  note.  Where  a  deed  conveying  land  by 
its  terms  reserves  a  lien  upon  the  property  to  secure  the  payment  of  a 
specific  sum  of  money,  no  homestead  right  in  the  property  can  be  ac- 
quired by  the  purchaser  as  against  the  lien,  though  the  sum  named  con- 
stitute no  part  of  the  purchase  money  proper.  The  title  only  vests  sub- 
ject to  the  lien.  Berry  et  al.  v.  Boggess,  62  Texas,  239 ;  Jones  et  al  v. 
Male,  2  Texas  Ct.  Rep.,  518;  Wright  v.  Campbell,  82  Texas,  388. 

Sweet  having  perfect  title  to  lot  1,  block  20,  in  the  town  of  Trenton, 
being  the  head  of  a  family  and  the  said  lot  constituting  his  homestead, 
no  part  of  it  could  be  disposed  of  by  parol.  And  a  donee  or  a  purchaser 
knowing  that  the  property  was  the  homestead,  is  legally  charged  with 
the  knowledge  that  it  can  only  be  conveyed  by  a  deed  from  husband  and 
wife,  duly  acknowledged  by  her.  Bev.  Stats.,  art.  560;  Robert  v.  Ezell, 
11  Texas  Civ.  App.,  176;  Bridges  v.  Johnson,  69  Texas,  714;  Morris  v. 
Wells,  66  S.  W.  Rep.,  248. 

No  briefs  were  on  file  for  appellees. 

EIDSON",  Associate  Justice. — Appellant  brought  this  suit  in  the 
court  below  on  a  promissory  note  alleged  to  have  been  executed  by  ap- 
pellee, W.  L.  Lyon,  on  the  7th  day  of  February,  1902,  in  favor  of  appel- 
lant, for  the  sum  of  $500  bearing  interest  at  the  rate  of  ten  percent  per 
annum  from  the  Ist  day  of  January,  1902,  interest  payable  annually, 
and  stipulating  for  ten  percent  additional  on  principal  and  interest  for 
attome/s  fees;  and  alleged  that  said  note  was  given  for  part  of  the 
purchase  money  of  a  certain  lot  of  land  and  improvements  thereon  sit- 
uated in  the  town  of  Trenton,  in  Fannin  County,  Texas. 

Appellant  also  alleged  that  at  the  date  of  the  execution  of  the  note 
appellants,  0.  Sweet  and  M.  E.  Sweet,  executed  a  deed  of  conveyance 
to  appellees  for  said  lot  of  land,  and,  in  said  conveyance,  retained  a 
lien  to  secure  the  payment  of  the  said  note.  Appellant  prayed  for  judg- 
ment for  the  amount  of  said  note,  principal,  interest  and  attorney's  fees 
and  for  a  foreclosure  of  his  alleged  lien  upon  the  said  lot  of  land  and 
improvements  thereon. 

The  record  does  not  show  that  appellee,  W.  L.  Lyon,  filed  any  answer 
in  the  case.  Appellee,  Carry  Lyon,  answered*by  general  demurrer,  gen- 
eral denial  and  pleaded  specially,  in  substance,  that  she  is  the  wife  of 
appellee,  W.  L.  Lyon,  and  that  she  and  her  husband  had  been  living 
separate  and  apart  since  April  3,  1904,  and  are  still  living  separate  and 
apart,  and  that  she  and  her  husband  occupied  said  lot  continuously  since 
November,  1901,  and  up  to  their  separation,  as  their  homestead,  and 
that  since  their  separation,  she*  and  her  children  have  occupied  same  as 
their  homestead;  that  the  lot  in  controversy  was  conveyed  to  her  and 
her  said  husband,  by  0.  Sweet  and  M.  E.  Sweet,  acting  for  themselves 
and  appellant,  with  full  authority  from  said  appellant  so  to  act,  who 
were  the  owners  of  said  lot  or  parcel  of  land,  by  parol  gift  in  November, 
1901,  by  clear  designation  and  description  and  by  marking  and  staking 
out  said  lot  and  giving  same  into  possession  of  her  and  her  said  husband 
and  that  same  was  given  to  her  and  her  said  husband  in  fee  simple  title 
without  any  reservation,  that  she  and  her  saidhusband  with  full  knowl- 
edge of  said  donors  took  possession  of  said  land  upon  the  belief  that  it 
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had  been  given  to  them,  and  in  December,  1901,  erected  permanent  im- 
provements upon  said  lands  upon  the  faith  of  the  gift  to  them;  that 
the  improvements  erected  by  them  consisted  of  a  dwelling  house  valued 
at  $1,200  and  that  the  value  of  the  original  lot,  independent  of  said 
improvements,  was  $100  and  that  their  possession  of  said  lot  had  been 
continuous  and  uninterrupted  since  November,  1901.  Said  appellee  fur- 
ther alleged  that  the  note  sued  on  was  not  a  vendor^s  lien  note  and  was 
not  given  to  secure  any  part  of  the  purchase  money  of  said  lot,  but  that 
said  note  is  an  attempted  lien  on  said  homestead  of  said  appellee,  given 
by  W.  L.  Lyon  to  secure  the  loan  of  money  made  by  M.  E.  Sweet 
to  him  the  said  W.  L.  Lyon  and  appellee  Carry  Lyon;  that  said 
alleged  lien  was  given  in  February,  1902,  long  after  appellees  had  gone 
into  possession  of  said  lot  as  their  homestead  and  after  they  had  erected 
permanent  improvements  thereon;  that  said  lot  was  the  homestead  of 
appellees  when  said  note,  here  sued  on,  was  given;  that  said  note  is 
signed  by  W.  L.  Lyon  and  is  not  signed  by  Carry  Lyon,  and  that  said 
Carry  Lyon  failed  and  refused  to  sign  said  note  and  said  note  does 
not  and  can  not  constitute  a  valid  lien  on  her  homestead  for  the  reason 
that  it  was  not  given  as  a  part  of  the  purchase  price  thereof.  Appellee, 
Carry  Lyon,  further  alleged  that  said  note  was  given  for  money  borrowed 
and  that  a  part  of  said  money  was  used  in  the  erection  of  improve- 
ments on  her  said  homestead,  but  that  said  improvements  were  erected 
prior  to  the  execution  of  said  note.  Appellee,  Carry  Lyon,  prayed  that 
the  alleged  parol  gift  of  said  land  to  her  and  her  husband  be  established, 
and  that  she  have  judgment  for  said  land  and  that  she  also  have  judg- 
ment establishing  her  homestead  right  in  said  premises  and  declaring 
said  note  an  invalid  mortgage  on  said  premises. 

Appellant,  by  supplemental  petition,  presented  a  general  demurrer  and 
general  denial  to  appellee.  Carry  Lyon's,  said  answer. 

The  case  was  submitted  to  the  court  without  a  jury  and  judgment  was 
rendered  for  the  appellant  against  W.  L.  Lyon  for  the  sum  of  $670.04, 
without  foreclosure  of  the  lien  prayed  for. 

There  are  no  conclusions  of  fact  or  law  embraced  in  the  record.  We 
find  that  the  material  allegations  of  the  special  answer  of  appellee, 
Carry  Lyon,  are  supported  by  the  evidence,  and  that  the  note  sued  on 
was  not  given  for  the  puichase  money  of  the  land  in  controversy  and 
that  the  lot  of  land  in  controversy  was  the  homestead  of  W.  L.  and 
Carry  Lyon  at  and  prior  to  the  execution  of  the  note  sued  on  and  was 
such  homestead  up  to  the  separation  of  the  said  W.  L.  and  X]!arry  Lyon 
and  thereafter,  and,  at  the  date  of  the  trial,  was  the  homestead  of  ap- 
pellee, Carry  Lyon. 

There  was  no  controversy  as  to  the  execution  of  the  note  sued  on 
by  W.  L.  Lyon,  nor  as  to  his  personal  liability  thereon. 

Appellant's  second  assignment  of  error  complains  of  the  refusal  of 
the  court  to  foreclose  the  alleged  lien  upon  the  premises  described  in 
his  petition  upon  the  ground  that  said  lien  is  fully  expressed  and  reserved 
in  the  deed  executed  by  0.  Sweet  and  his  wife  M.  E.  Sweet  and  Clar- 
ence Sweet  of  date  February  7,  1902,  and  that  said  lien  is  acknowledged 
and  retained  in  the  note  sued  on  to  secure  the  payment  thereof,  principal, 
interest  and  attorney's  foes. 

Appellant's  first  proposition  under  this  assignment  of  error  is  that 
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where  a  deed  conveying  land  by  its  terms  reserves  a  lien  upon  the 
property  to  secure  the  payment  of  a  specific  sum  of  money,  no  home- 
stead right  in  the  property  can  be  acquired  by  the  purchaser  as  against 
the  lien  though  the  sum  named  constitute  no  part  of  the  purchase  money 
proper,  the  title  only  vests  subject  to  the  lien. 

We  are  of  the  opinion  that  appellants  contention  as  manifested  by 
this  proposition  is  not  sound,  especially  when  attempted  to  be  ap- 
plied to  the  pleadings  and  evidence  in  this  case.  Appellee,  Carry  Lyon's 
special  answer  and  the  evidence  adduced  in  support  thereof  show  that 
the  homestead  character  was  impressed  upon  the  lot  in  controversy  prior 
to  the  execution  of  the  note  sued  on  and  that  the  note  was  not  given  for 
the  purchase  money  of  said  lot.  The  property  being  a  homestead,  no 
valid  lien  could  be  given  upon  ii  Texas  Land  &  Loan  Co.  v.  Blalock, 
76  Texas,  88;  Freeman  v.  Hamblin,  1  Texas  Civ.  App.,  163;  Kempner 
V.  Comer,  73  Texas,  196. 

Appellees  acquired  title  to  the  lot  in  controversy  by  virtue  of  the 
parol  gift,  taking  possession  in  pursuance  thereof  and  making  valuable 
permanent  improvements  thereon.  Wooldridge  v.  Hancock,  70  Texas, 
21 ;  Baker  v.  DeFreese,  2  Texas  Civ.  App.,  629 ;  Samuelson  v.  Bridges, 
6  Texas  Civ.  App.,  428 ;  Doyle  v.  First  Nat.  Bank,  50  S.  W.  Rep.,  480. 

Appellant's  second  proposition  under  his  second  assignment  of  error 
is  not  germane  to  the  assignment  of  error,  and,  therefore,  is  not  entitled 
to  consideration.  However,  if  appellant  could  assert  any  right  to  the 
lot  by  virtue  of  it  being  his  homestead  prior  to  and  at  the  time  of  making 
the  parol  gift  to  appellees,  he  had  no  pleadings  raising  such  issue  in  this 
case,  and,  without  such  pleadings,  he  could  not  avail  himself  of  any  such 
right. 

By  his  first  assignment  of  error  appellant  contends  that  the  court 
erred  in  rendering  judgment  in  favor  of  appellant  for  $670.04  when  the 
undisputed  evidence  is  that  there  is  due  and  owing  to  appellant  on  the 
note  sued  upon  the  sum  of  $709.22,  being  the  principal,  interest  and 
attorney's  fees  as  shown  by  said  note.  We  think  appellant  is  correct  in 
this  contention  and  the  judgment  of  the  court  below  will  be  reformed 
so  as  to  recite  the  amount  recovered  by  appellant,  including  principal, 
interest  and  attorney's  fees,  to  be  $709.22  instead  of  $670.04.  But  apel- 
lant  is  not  entitled  to  the  costs  of  appeal  on  account  of  not  having 
called  the  attention  of  the  court  below  to  the  mistake  in  the  amount  of 
the  judgment  by  motion  for  a  new  trial  or  otherwise,  as  evidently  if 
he  had  done  so  that  court  would  have  made  the  proper  correction. 

The  judgment  of  the  court  below  is  reformed  as  above  indicated  and 
affirmed. 

Reformed  and  Affirmed. 

Writ  of  error  refused. 


Alfred  Abeel  v.  V.  A.  McDonnell  et  al. 

Decided  May  17,  1005. 

1. — Landlord  and  Tenant — Lease — Kenewal  by  Holding  Over. 

The  tenant,  by  holding  over  without  further  agreement  on  the  expiration 
of  a   lease  for  years,  becomes  ten<int   for   another  year   on   the  same   terms. 
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2, — Same. 

A  charge  that  if  the  tenant  holding  over  after  the  expiration  of  a  lease 
for  a  term  of  years  notified  the  landlord  that  he  would  only  hold  from  month 
to  month,  or  only  hold  over  if  certain  improvements  were  made,  this  was  not 
a. renewal  for  tlie  year,  was  error,  and  was  not  cured  by  giving  a  requested 
charge  that  the  consent  of  the  landlord  or  his  promise  to  make  the  improve- 
ments was  necessary  to  give  such  effect  to  the  holding,  since  the  charges  were 
contradictory. 

8.*— Same. 

A  charge  that  holding  over  after  the  expiration  of  the  term  renewed  the 
lease  for  a  year  was  incorrect  where  it  was  a  controverted  question  whether 
there  was  not  an  agreement  that  the  holding  should  be  only  from  month  to 
month   till   the   landlord   determined   whether   he   would    make    improvements. 

4. — Same. 

The  mere  demand  of  the  tenant  that  improvements  be  made  would  not 
qualify  the  effect  of  his  holding  over  unless  the  landlord  induced  him  to  be- 
lieve that  the  request  would  be  complied  with. 

5. — Same. 

The  acceptance  of  monthly  rent  by  the  landlord  from  the  tenant  holding 
over,  after  notice  that  without  certain  improvements  he  would  hold  only  from 
month  to  month,  was  an  implied  assent  to  such  holding,  and  would  prevent  it 
having  the  effect  of  renewal  of  the  lease  for  a  year. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  below 
before  Hon.  6.  B.  Gerald. 

Sleeper  &  Kendall,  for  appellant. — When  the  tenant  holds  over  pos- 
session of  premises  after  the  termination  of  a  lease  for  years,  without 
any  new  agreement,  the  landlord  has  the  option  or  right  to  hold  the 
tenant  for  another  year,  and  this  right  does  not  depend  upon  other 
acts  done  by  the  tenant,  whereby  the  landlord  is  induced  to  believe  that 
the  tenant  desired  to  keep  the  premises  for  another  year.  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  vol.  18,  p.  405,  and  cases  cited  in  note 
thereto;  San  Antonio  v.  French,  80  Texas,  578;  Backe  v.  Anheuser, 
17  Texas  Civ.  App.,  170. 

The  right  of  the  landlord  to  hold  his  tenant  for  another  year,  where 
the  tenant  holds  over  possession  of  the  rented  premises  after  the  ter- 
mination of  a  lease  for  a  term  of  years,  is  not  defeated  by  the  fact 
that  the  tenant  before  or  at  the  expiration  of  the  lease,  notifies  the 
landlord  that  he  would  not  keep  the  premises  except  upon  a  month  to 
month  rental.    Smith  v.  Snyder,  168  Pa,  St.,  541. 

The  right  of  a  landlord  to  hold  his  tenant  for  another  year,  who  re- 
mains in  possession  after  the  termination  of  a  lease  for  years,  does  not 
depend  upon  the  offer  of  the  tenant  to  keep  the  premises  for  another 
year,  if  certain  improvements  are  made,  or  upon  the  hope  of  the  tenant 
that  the  landlord  will  make  certain  improvements  on  the  premises,  and 
failure  of  the  landlord  to  make  such  improvements  would  not  absolve 
the  tenant  from  a  lease  of  the  rented  premises  for  another  year,  if  the 
landlord  should  elect  to  hold  the  tenant  therefor.    Previous  authorities. 

Where  tenants  hold  over  possession  of  premises  after  the  termination 
of  a  lease  for  years  there  is  an  implied  agreement  for  a  new  lease  for 
one  year  on  the  same  terms  as  the  original  lease,  unlesg  a  special  agree- 
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ment  is  made  between  the  landlord  and  tenant  modifying  the  tenns  of 
the  old  lease  and  restricting  the  implication  of  law  for  a  new  lease  at 
the  option  of  the  landlord. 

The  fact  that  a  tenant  at  the  expiration  of  his  lease  for  a  term  of 
years  notified  his  landlord's  agent  that  he  would  not  make  a  new  lease 
unless  certain  improvements  were  made,  and  the  agent  had  the  matter 
nnder  consideration  and  had  not  declined  to  make  the  improvements, 
would  not  defeat  the  landlord's  right  to  hold  the  tenant  for  another 
year  on  account  of  the  tenant  holding  over  possession  of  the  rented 
premises  after  the  termination  of  the  lease.    Previous  authorities. 

Boynton  £  Boynton,  for  appellees. — The  complaint  made  by  appel- 
lant is  that  there  should  have  been  a  charge  on  the  implication  arising 
from  a  mere  holding  over.  To  correct  this  omission  plaintiff  asked  and 
the  court  gave  the  following  special  charge :  "You  are  instructed  that 
under  the  law,  when  a  tenant  holds  over  the  possession  of  premises  after 
termination  of  a  lease  for  a  year  or  years,  the  law  implies  an  agreement 
between  the  parties  for  a  lease  of  the  premises  for  a  period  of  one  year 
from  the  termination  of  the  former  lease.^' 

The  appellant  only  complains  that  this  paragraph  omits  the  neces- 
sary statement  that  the  landlord  must  have  agreed  to  such  monthly 
renting.  This  omission  was  fully  covered  by  the  special  charge  requested 
by  plaintiff  and  given  by  the  court. 

The  plaintiff  on  the  trial  considered  the  charges  too  restricted  because 
they  omitted  to  instruct  the  jury  that  mere  notice  by  the  tenants  of  a 
desire  for  the  improvements  without  some  act  of  assent  or  agreement 
on  the  part  of  the  landlord  would  not  effect  the  tenancy  which  appellant 
claims  arose  by  implication  from  a  mere  holding  over.  To  supply  such 
omitted  phase  the  plaintiff  requested,  and  the  court  gave  special  charges. 

The  sixth  special  charge  required  an  express  agreement  for  a  monthly 
rental,  and  limited  the  defense  to  this  one  fact. 

The  special  charge  given  at  defendant's  request  correctly  states  the 
law  applicable  to  the  evidence,  as  to  an  implied  agreement  for  a  monthly 
rental.    The  evidence  of  defendants  demanded  this  charge. 

The  lease  under  which  defendants  took  possession  of  the  premises 
is  for  a  term  of  three  years  for  an  aggregate  sum  of  $2,160  payable  in 
thirty-six  installments,  one  payable  each  month.  There  is  no  yearly 
term  mentioned.  When  a  holding  over  creates  a  new  contract  it  is  by 
reason  of  the  agreement  implied  from  the  acts  of  the  parties.  Bateman 
V.  Maddox,  86  Texas,  546. 

This  is  a  mere  implication  of  fact  based  on  the  presumed  intention 
of  the  parties.  It  was  held  in  Shipman  v.  Mitchell,  64  Texas,  174, 
that  a  tenant  for  a  year  would  become  a  tenant  by  the  month  if  prior 
to  the  termination  of  the  year  the  landlord  informed  him  he  could 
only  remain  on  such  condition,  and  the  tenant  with  such  notice  held 
over.  Upon  these  facts  the  tenant  was  presumed  to  have  assented  to 
the  landlord's  proposition.  Where  the  tenant  gives  the  landlord  similar 
notice,  and  the  latter  makes  no  objection  and  receives  the  monthly  rent, 
we  see  no  reason  why  the  same  rule  does  not  apply.  In  other  words 
the  implied  contract  arises  only  from  the  presumed  intent  of  the  parties. 
We  also  refer  to  Minor  v.  Kilgore,  38  S.  W.  Rep.,  539;  Maynard  v. 
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Lockett,  1  Posey,  527 ;  Ward  v.  New  York,  etc.,  Land  Co.,  2  Texas  Civ. 
App.,  534. 

We  submit  to  the  court  that  a  yearly  tenancy  would  not  arise  by 
implication  upon  the  lease  in  question.  The  lease  does  not  mention  a 
yearly  period  directly  or  indirectly.  Because  of  the  statute  of  frauds 
there  could  be  no  implied  renewal  for  a  new  term  of  three  years.  The 
only  terms  mentioned  are  the  three  years  and  the  rent  paying  period  of 
one  month.  If  the  implied  agreement  is  founded  on  the  former  contract 
the  term  must  be  drawn  therefrom.  In  this  case  if  we  had  simply  the 
lease  and  holding  over,  we  submit  the  implied  contract  would  be  for  a 
monthly  rental.  No  other  term  can  lawfully  be  implied  from  the  written 
lease.  Barium  v.  Berger  (Mich.),  84  N.  W.  Rep.,  1070;  Backus  v. 
Sternberg  (Minn.),  61  N.  W.  Rep.,  335. 

FISHER,  Chief  Justice. — This  action  was  begun  in  the  County 
Court  of  McLennan  County,  Texas,  by  petition  filed  August  16,  1904, 
by  the  plaintiff  Alfred  Abeel,  as  executor  of  the  estate  of  Thomas  P. 
Abeel,  deceased,  against  V.  A.  McDonnell  and  L.  E.  McDonnell,  to 
recover  the  sum  of  $320  alleged  to  be  due  by  defendants  to  plaintiff  for 
the  lease  of  a  certain  storehouse  in  the  city  of  Waco  at  $60  per  month 
for  the  months  of  April,  May,  June,  July,  August  and  September,  1903. 
The  plaintiff  averred  in  his  petition  that  by  written  lease,  dated  the  5th 
day  of  January,  1900,  his  intestate  let  and  leased  to  the  defendants 
the  said  rented  premises  for  the  period  of  three  years,  beginning  on 
the  first  day  of  January,  1900,  pursuant  to  which  lease  defendants  took 
possession  of  said  premises  and  held  the  same  up  to  and  including  the 
month  of  March,  1903,  and  that  by  virtue  of  holding  over  said  premises 
under  said  lease  from  January  1  to  April  1,  1903,  said  lease  was  by 
implication  of  law  renewed  between  the  parties  for  one  year,  that  is 
to  say  from  January  1,  1903,  to  January  1,  1904. 

The  defendants  answered  by  general  demurrer  and  general  denial,  and 
specially  that  prior  to  the  1st  of  January,  1903,  they  notified  the  said 
landlord  and  his  agent  L.  W.  Bagby  that  they  would  not  longer  retain 
said  premises  or  remain  tenants  unless  certain  improvements  were  made, 
and  that  it  was  mutually  agreed  that  no  new  lease  would  be  made  after 
January  1,  1903,  unless  such  improvements  were  made.  That  on  Jan- 
uary 1,  1903,  said  agent  had  no  answer  to  make  to  the  defendants  about 
making  said  improvements,  but  said  agent  understood  and  was  informed 
and  acquiesced  in  the  statement  on  the  part  of  the  defendants  that  they 
would  hold  over  said  property  after  January  1,  1903,  only  from  month 
to  month,  until  they  could  find  a  suitable  location,  unless  such  improve- 
ments were  made.  That  after  January  1,  1903,  and  while  defendants 
were  holding  said  premises  as  tenants  from  month  to  month,  said  agent 
for  the  first  time  informed  defendants  that  the  landlord  declined  to 
make  such  improvements,  whereupon  defendants  refused  longer  to  oc- 
cupy said  premises  and  vacated  the  same. 

There  was  a  trial  of  the  case  by  a  jury,  and  on  the  12th  day  of 
September,  1904,  verdict  in  favor  of  defendants,  upon  which  the  court 
rendered  a  judgment  against  the  plaintiff. 

We  construe  the  lease  contract  to  be  for  a  term  of  three  years,  and 
a  continuance  of  occupancy  by  the  appellant  after  the  terra  expired,  in 
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the  absence  of  an  agreement  express  or  implied  to  the  contrary,  would 
be  a  lease  for  the  vear. 

The  theory  of  the  appellant,  which  has  some  evidence  to  support  it, 
is  to  the  effect  that  the  appellees  continued  in  possession  after  the  term 
expired  without  any  agreement  between  them  and  the  appellant  to  hold 
as  tenants  for  a  shorter  period  than  a  year,  and  that  therefore  the  law 
would  imply  a  holding  under  the  same  terms  to  the  extent  of  a  year, 
as  indicated  by  the  original  contract.  The  appellees  contend  that  they 
entered  into  an  agreement  with  the  agent  of  the  landlord  that  they 
could  rent  by  the  month,  and  that  they  would  only  rent  in  the  event 
the  landlord  would  make  some  additional  improvements,  and  that  they 
were  induced  to  believe  that  the  improvements  would  be  made,  and 
that  they  remained  in  possession  under  an  understanding  with 
the  agent  that  they  could  so  continue  to  pay  by  the  month  until  it  could 
be  determined  by  the  landlord  whether  the  improvements  would  be 
made.  There  is  evidence  tending  to  support  this  theory,  but  which  is 
denied  by  the  testimony  of  the  appellant. 

Appellant's  first  assignment  of  error  complains  of  the  first  paragraph 
of  the  charge  of  the  court,  which  is  as  follows :  "The  jury  are  instructed 
that  if  they  believe  from  the  testimony  that  the  defendants  after  the 
close  of  the  three  years'  lease,  induced  the  plaintiff  to  believe  that  the 
defendants  desired  to  keep  or  would  keep  the  premises  in  question  for 
another  year,  then  they  should  find  for  plaintiff  in  the  amount  sued 
for.^' 

We  are  of  the  opinion  that  the  appellant  can  not  complain  of  this 
charge.  This  charge  does  not  militate  against  the  view  that  if  the 
tenant  held  over  after  the  term  had  expired  the  law  would  imply  a 
liability  upon  his  part  for  the  full  term,  but  it  is  to  the  effect  that  if 
the  defendants  induced  the  plaintiff  to  believe  that  they  would  keep  the 
premises,  then  they  would  be  liable  for  another  year,  which  instruction, 
as  far  as  it  went,  was  correct.  If  such  state  of  facts  existed,  the  de- 
fendants would  be  liable. 

The  second  assignment  of  error  complains  of  the  second  paragraph 
of  the  main  charge  of  the  court,  which  is  as  follows:  "If  the  jury 
believe  from  the  testimony  that  the  defendants  notified  the  plaintiff 
before  or  at  the  time  the  lease  expired  that  they  would  not  keep  the 
premises,  except  on  a  month  to  month  rent,  they  will  find  for  the  de- 
fendants.^' The  evidence  in  the  record  shows  that  the  tenant  held  over 
after  the  term  expired,  and  it  is  a  controverted  issue  in  the  case  as  to 
whether  they  held  over  under  the  consent  of  the  agent  and  the  landlord, 
under  an  agreement  by  which  they  were  to  rent  from  month  to  month. 
The  objection  to  this  charge  is  that  in  the  absence  of  an  agreement 
between  the  landlord  and  tenants  as  to  a  change  in  the  contract,  the 
instruction  exonerates  the  defendants  from  liability  merely  upon  notice 
to  the  plaintiff  that  they  would  only  rent  thereafter  from  month  to 
month;  and  it  is  contended  that  if  they  held  over  without  the  consent 
of  the  landlord  as  to  the  change  in  the  contract,  that  the  bare  fact  of 
notifying  the  landlord  would  not  relieve  them  from  liability,  if  in  fact 
they  held  over  and  continued  to  occupy  the  premises.  In  our  opinion, 
the  court  committed  an  error  in  giving  this  cliargc.  It  should  have 
been  coupled  with  the  proposition  that  the  defendants  would  be  released 


458  Texas  Civil  Appeals  Reports,  Vol.  39.  [May, 

only  upon  an  agreement  entered  into  as  to  changing  the  term  under 
which  they  would  hold,  or  an  acquiescence  on  the  part  of  the  landlord 
or  his  agent,  with  the  proposed  terms  submitted  by  the  tenants.  The 
appellants  undertook  to  correct  the  error  by  a  charge  which  was  requested 
and  given  by  the  trial  court,  but  this  fact  does  not  relieve  the  charge 
of  its  error.  Practically  the  jury  upon  this  issue  was  confronted  with 
two  conflicting  charges. 

Appellant's  third  and  fourth  assignments  of  error  complain  of  the 
third  paragraph  and  the  last  paragraph  of  the  main  charge  of  the 
trial  court.  The  third  paragraph  is  as  follows:  "If  the  jury  believe 
that  the  defendants  agreed  to  keep  the  premises  if  certain  improvements 
were  made,  and  that  said  improvements  were  not  made,  the  failure  to 
make  the  improvements,  and  the  failure  of  the  defendants  to  agree  to 
keep  them  without  the  improvements  were  made,  would  not  bind  de- 
fendants to  a  yearly  contract." 

The  last  paragraph  is  as  follows:  "If  the  jury  believe  that  the  de- 
fendants remained  on  the  premises  hoping  to  have  the  improvements 
made  and  finding  that  the  improvements  would  not  be  made  they  aban- 
doned the  premises,  you  should  find  for  the  defendants.'^ 

These  charges  are  practically  subject  to  the  same  objection  as  the 
charge  just  discus«sed.  They  are  to  the  effect  that  if  the  jury  believe 
that  the  defendants  agreed  to  keep  the  premises  only  if  the  improvements 
were  made,  and  that  the  improvements  were  not  made,  then  the  de- 
fendants could  not  be  held  liable.  If  the  defendants  remained  in  pos- 
session and  there  was  no  agreement  upon  the  part  of  the  landlord  or  his 
agent  to  make  the  improvements,  or  that  the  defendants  could  remain 
in  possession  under  a  monthly  contract  or  until  it  could  be  determined 
whether  the  landlord  would  make  improvements,  then  the  mere  notifi- 
cation or  statement  upon  the  part  of  the  defendants  that  they  would 
only  keep  the  premises  if  the  improvements  were  made,  would  not  re- 
lieve them  from  liability  for  rent  for  the  full  year.  The  charges  as 
complained  of  were,  in  our  opinion,  erroneous. 

There  was  no  error  in  the  court's  refusing  appellant's  sixth  special 
instruction,  as  set  out  under  his  fifth  assignment  of  error.  The  charge 
is  on  the  weight  of  evidence,  and  assumes  facts  to  be  true  about  which 
there  was  a  controversy.  It  in  effect  instructed  the  jury  that  the  ap- 
pellees were  holding  over  and  paying  rent  in  accordance  with  the  terms 
df  the  original  written  lease;  and  instructs  the  jury  that  the  holding 
over  by  the  defendants  of  the  premises  after  January  1,  1903,  under 
the  circumstances  in  evidence,  raised  an  implied  agreement  between  the 
parties  for  a  lease  of  the  premises  to  the  January  following.  It  was  a 
disputed  question  in  the  case  whether  the  defendants  were  holding  over 
and  paying  rent  under  the  terms  of  the  written  lease,  and  whether  the 
circumstances  in  evidence  tended  to  show  that  they  were  so  holding. 

The  sixth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  giving  the  following  special  charge  requested  by  the  appellees: 
"If  the  jury  find  from  a  preponderance  of  the  evidence  that  on  January 
1,  1903,  when  the  written  lease  expired,  the  tenants  were  demanding 
certain  improvements  before  a  new  lease  was  made,  and  had  notified 
plaintiff's  agent  that  such  new  lease  would  not  be  made  without  certain 
improvements,  and  the  agent  had  the  matter  under  consideration,  and 
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had  not  at  the  time  declined  to  make  the  improvements^  then  the  ten- 
antSy  under  such  circumstances,  by  merely  holding  the  house  after  Jan- 
uary 1,  1903,  would  not  become  tenants  for  another  year,  and  if  you 
so  find,  your  verdict  will  be  for  the  defendants/' 

This  charge  as  framed  is  not  accurate.  The  mere  holding  of  the 
matter  of  improvements  under  consideration  by  the  agent  of  appellant 
could  not  as  a  matter  of  law  be  said  to  be  a  fact  sufficient  to  induce 
the  appellees  to  believe  that  their  request  would  be  complied  with.  The 
chargB  instructs  the  jury  that  the  mere  matter  of  consideration  of  the 
proposition  by  the  agent,  which  he  had  not  declined,  would  be  sufficient 
excuse  for  the  appellees  to  hold  possession  under  the  terms  submitted 
by  them.  The  question  to  be  submitted  to  the  jury  should  be,  not  that 
these  facts  alone  should^  as  a  matter  of  law  entitle  them  to  hold  pos- 
session under  the. new  terms,  but  whether  their  proposition  submitted 
to  the  agent,  together  with  his  conduct,  was  sufficient  to  induce  them  to 
believe  that  their  terms  would  be  accepted  and  the  improvements  made. 
If  they  submitted  these  terms  to  the  agent  and  his  conduct  was  such  as 
would  induce  them  to  believe  that  it  would  be  accepted  and  the  improve- 
ments made,  their  continued  occupancy  for  a  reasonable  time  for  the 
agent  to  comply  with  the  terms,  ought  not  necessarily  be  held  to  bind 
them  for  the  entire  year. 

The  seventh  assignment  of  error  complains  of  the  following  charge 
given  at  the  request  of  appellees :  "If  you  believe  from  a  preponderance 
of  the  evidence  that  at  the  time  of  the  expiration  of  the  written  lease, 
the  tenants  had  notified  plaintiff's  agent  that  without  certain  improve- 
ments were  made  the  defendants  would  only  hold  the  house  in  question^ 
and  whether  the  improvements  would  be  made  was  undecided  on  Jan- 
uary 1,  1903,  and  when  defendants  paid  the  monthly  rental  for  January, 
1903,  they  notified  plaintiff'e  agent  that  they  would  remain  only  as 
tenants  from  month  to  month,  and  the  agent  accepted  the  month's  rent 
with  such  notice  and  acquiesced  in  said  statement  of  the  tenants,  then 
if  you  so  find  your  verdict  will  be  for  the  defendants." 

We  are  inclined  to  the  opinion  that  this  charge  embodied  a  proper 
issue  to  be  submitted  under  the  facts  of  the  case.  Such  conduct  of  the 
agent,  if  true,  would  be  an  implied  assent  to  the  terms  proposed  by  the 
tenants. 

The  remaining  assignments  are  complaints  as  to  the  sufficiency  of 
the  evidence  to  support  the  verdict,  which  we  need  not  consider  in  view 
of  the  fact  that  the  case  is  reversed  on  the  errors  in  the  charge  discussed. 

Reversed  and  remanded. 
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Eio  Grande,  Sierra  Madre  and  Pacific  Railway  Company  et  al  v. 

Antonio  Martinez. 

Decided  May  17,  1905. 

1. — Contributory  Negligence— Bailroad  Track  in  Street. 

One  is  not  guilty  of  contributory  negligence  in  walking  along  a  railroad 
track  which  is  situated  in  a  street,  although  he  could,  by  taking  a  different 
street,  have  avoided  the  track. 

2. — Same— Degree  of  Care — Charge. 

Where  the  action  was  for  the  death  of  a  boy  killed  while  walking  along 
the  railroad  track  in  a  street,  a  requested  charge  that  if  the  boy  was  of  ordinary' 
intelligence  and  experience,  and  there  were  no  circumstances  to  take  his  atten- 
tion from  his  surroundings,  and  he  failed  to  see  or  hear  the  train,  it  would 
be  contributory  negligence,  was  properly  refused  as  requiring  a  greater  degree 
of  vigilance  than  could  be  imposed  as  a  matter  of  law,  and  as  ignoring  de- 
fendant's duty  and  the  right  of  the  deceased  to  expect  that  his  safety  would 
be  regarded. 

8. — ^Discovered  Peril — Charge. 

Where  the  charge  did  not  submit  the  issue  of  discovered  peril  the  court 
did  not  err  in  refusing  a  request  to  instruct  the  jury  that  they  were  not  au- 
thorized to  consider  such  issue. 

4. — Bailroad  in  Street — ^Injury  to  Pedestrian — Negligence— Charge. 

Where  in  an  action  for  the  death  of  a  boy  killed  by  a  train  while  walking 
along  a  railroad  track  in  a  street,  the  court  charged  that  if  defendant's  em- 
ployes failed  to  station  a  man  on  the  end  of  the  (backing)  train  to  keep  a 
lookout,  or  if  they  did  not  give  signals  or  the  proper  signals  of  warning  by 
blowing  the  whistle  and  ringing  the  bell,  and  if  the  omission  to  do  any  one 
or  more  of  these  things  was  the  proximate  cause  of  the  death,  and  that  such 
employe  or  employes  were  guilty  of  negligence  as  already  defined,  to  find  for 
the  plaintiff,  such  charge  was  not  erroneous  as  stating  the  enumerated  acts  of 
omission  to  be  negligence  as  a  matter  of  law,  nor  as  being  a  comment  on  the 
evidence  and  singling  out  and  giving  undue  prominence  to  certain  parts  of  the 
testimony,  nor  in  permitting  the  jury  to  find  for  plaintiff  if  defendant  omitted 
to  give  any  of  the  signals,  nor  in  telling  the  jury  that  proper  signals  were 
blowing  the  whistle,  etc.,  notwithstanding  defendant  might  nave  had  a  man  on 
the  car  to  give  warning. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon, 
J.  M.  Goggin. 

• 

Patterson,  Buckler  &  Woodson,  for  appellant. — 1.  The  evidence 
showed  conclusively  that  the  deceased  lost  his  life  while  on  the  track 
of  defendants  by  his  own  negligence  and  through  no  fault  or  omission 
of  defendants,  and  this  being  shown  the  court  diould  have  instructed  a 
verdict  for  the  defendants.  Hughes  v.  Railway  Co.,  67  Texas,  598; 
Railway  Co.  v.  Graves,  59  Texas,  331 ;  Railway  Co.  v.  Bracken,  69  Texas, 
73;  Railway  Co.  v.  Smith,  52  Texas,  178;  Railway  Co.  v.  Kutac,  72 
Texas,  643;  Railwav  Co.  v.  Rogers,  59  Texas,  373;  Railway  Co.  v. 
Zachery,  27  S.  AV.  Rep.>  221;  Railway  Co.  v.  Polk,  63  S.  W.  Rep.,  343; 
Railway  Co.  v.  Miller,  70  S.  W.  Rep.,  25;  Railway  Co.  v.  Cowles,  67 
S.  W.  Rep.,  1078;  Railway  Co.  v.  Dean,  76  Texas,  73. 

2.  In  the  following  cases  it  was  held  as  a  matter  of  law  that  a 
minor  was  guilty  of  contributory  negligence  which  precluded  a  recovery. 
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Railway  Co.  v.  Shiflet,  83  S.  W.  Rep.,  677 ;  Railway  Co.  v.  Shiflet,  94 
Texas,  131;  Cockrell  v.  Railway  Co.,  83  S.  W.  Rep.,  629;  Railway  Co. 
V.  Branom,  73  S.  W.  Rep.,  1064 ;  Twist  v.  Railway  Co.,  39  N.  W.  Rep., 
402;  Masser  v.  Railway  Co.,  27  N.  W.  Rep.,  776;  Charlton  v.  Railway 
Co.,  80  N.  Y.  Sup.,  174;  Eelif  v.  Railway  Co.,  31  N.  W.  Rep.,  180. 

3.  There  being  evidence  that  deceased  could  have  taken  other  routes 
than  defendants*  track  in  going  to  and  returning  from  the  store  to  which 
he  was  sent,  the  court  should  have  submitted  to  the  jury  the  question 
whether  or  not  the  deceased  was  guilty  of  contributory  negligence  in 
voluntarily  placing  himself  in  a  position  of  danger.  Railroad  Co.  v. 
Smith,  52  Texas,  178;  Railway  Co.  v.  McCarthey,  64  Texas,  632;  Het- 
tich  V.  Hillje,  77  S.  W.  Rep.,  641. 

Patterson  &  Wallace,  for  appellee. — 1.  The  question  of  defendants' 
negligence  and  deceased's  contributory  negligence  was  for  the  jury,  and 
the  court  did  not  err  in  refusing  to  give  a  peremptory  instruction  for 
the  defendant,  nor  in  refusing  to  set  aside  the  verdict  rendered.  Frugia 
V.  Railway  Co.,  82  S.  W.  Rep.,  814;  Texas  &  Pacific  Ry.  Co.  v.  Phillips, 
37  S.  W.  Rep.,  620;  Railway  Co.  v.  Watkins,  88  Texas,  20,  29  S.  W. 
Rep.,  232 ;  Railway  Co.  v.  Smith,  87  Texas,  369,  28  S.  W.  Rep.,  520 ; 
Railway  Co.  v.  Hewitt,  67  Texas,  479 ;  Railway  Co.  v.  Harvin,  54  S.  W. 
Rep.,  630. 

JAMES,  Chief  Justice. — Appellee,  the  mother  of  Antonio  Mar- 
tinez, a  boy  of  15  years,  recovered  judgment  for  $1,500  for  the  killing 
of  the  latter  by  his  being  run  over  by  appellants'  train  on  Utah  Street 
in  the  city  of  El  Paso,  along  which  their  track  ran.  The  track  was 
straight,  and  the  killing  took  place  between  the  intersections  of  Eighth 
and  Ninth  Streets  with  Utah  Street.  The  track  was  and  had  long  been 
in  common  use  by  pedestrians  as  a  pathway.  Deceased  and  his  brother 
were  walking  along  the  track,  and  the  former  was  struck  by  a  train 
that  was  being  backed  along  the  street,  and  killed.  The  verdict  was 
for  $2,000,  but  the  recovery  was  reduced  to  $1,500.  We  conclude,  in 
view  of  the  verdict,  that  the  evidence  warranted  finding  that  deceased 
was  not  guilty  of  contributory  negligence;  that  the  negligence  of  de- 
fendants' employes  was  the  proximate  cause  of  the  death,  and  that 
the  judgment  is  not  excessive. 

The  first  assignment  of  error,  as  also  the  seventh,  eighth,  ninth  and 
tenth,  is  overruled,  as  this  follows  from  our  conclusion  that  the  testi- 
mony warranted  the  finding  that  deceased  was  not  guilty  of  contributory 
negligence. 

■Defendants  requested  the  court  to  charge  that  if  deceased  was  re- 
turning from  the  grocery  store  along  and  upon  defendants^  track  on 
Utah  Street  and  that  there  were  other  as  convenient  routes  that  he  could 
have  taken,  and  that  a  reasonably  prudent  and  careful  person  of  his 
age  and  experience  would  have  used  such  other  route  or  routes,  then 
to  find  that  he  was  guilty  of  contributory  negligence  in  being  upon  de- 
fendants' track.  In  questions  of  assumed  risk  it  is  sometimes  held  that 
a  person  can  not  recover  who  selects  of  two  routes  the  one  that  is  the 
more  dangerous.  This  theory,  which  this  rule  is  founded  upon,  as  as- 
sumed risk  always  is,  is  the  person's  notice  or  knowledge  of  an  existing 
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danger  in  the  way.  How  the  rule  applies  in  this  case  where  the  pres- 
ence of  deceased  upon  the  track  was  free  from  any  danger^  except  that 
which  afterwards  sprung  from  defendants'  negligent  act,  we  do  not  see. 
The  danger  did  not  arise  until  it  was  called  into  existence  by  the  tortious 
act  of  defendant  in  operating  its  train.  That  deceased  was  using  the 
track,  imposed  upon  him  the  duty  of  exercising  reasonable  care  to 
avoid  being  run  over  by  defendants'  trains;  the  failure  to  do  this  would 
be  contributory  negligence,  but  not  so  the  mere  circumstance  of  his  being 
there. 

While  on  the  subject  of  contributory  negligence  we  may  here  remark 
that  the  rule  announced  in  Railway  v.  Shiflet,  98  Texas,  326,  83  S.  W. 
Rep.,  677,  has  no  application  to  the  duty  of  railway  companies  with 
reference  to  its  tracks  which  are  operated  in  streets  of  cities.  (Rail- 
way V.  Hewitt,  67  Texas,  479;  Railway  v.  Mechler,  87  Texas,  (632.) 
A  railway  company  has  no  proprietorship  in  any  part  of  such  street, 
and  citizens  have  the  right  to  use  the  track  as  well  as  the  railway  com- 
pany, without  obtaining  in  any  manner  its  consent.  They  have  a  higher 
claim  to  such  use  that  even  that  of  a  licensee ;  they  have  a  legal  right  to 
use  same.  Under  such  circumstances  the  railway  company  must  expect 
persons  to  be  using  the  track,  and  must  operate  its  trains  with  due 
regard  to  such  user.  In  other  words,  it  must  operate  its  trains  at  such 
a  place,  observing  reasonable  care  with  reference  to  the  presence  of  such 
persons.  The  very  fact  that  deceased  had  a  legal  right  to  be  upon  the 
track,  and  that,  being  there,  the  duty  devolved  by  law  on  defendant  to 
exercise  care  to  avoid  running  into  him,  would  have  made  it  error  for 
the  court  to  have  told  the  jury  that  the  fact  of  his  being  there,  instead 
of  being  somewhere  else,  exonerated  defendant  from  liability  for  neg- 
ligently running  over  him. 

Defendants  requested  also  a  charge  that  if  the  boy  was  of  ordinary 
intelligence  and  experience  and  in  full  possession  of  his  mental  and 
physical  powers,  including  his  power  to  see  or  hear  the  approach  of 
defendants'  freight  cars  and  to  apprehend  the  danger  of  being  struck 
by  them,  and  that  there  were  no  circumstances  surrounding  him  at  the 
time  calculated  to  take. his  attention  away  from  his  surroundings  and 
of  the  approach  of  the  train,  and  being  so  situated  he  failed  to  see  or 
hear  the  approach  of  the  train  until  it  had  gotten  within  three  feet,  or 
about  that,  to  him,  and  that  on  account  of  such  failure  to  observe  said 
train  he  was  struck,  this  would  be  contributory  negligence  and  would 
bar  a  recovery. 

This  charge  was  incorrect.  It  required  of  deceased  a  greater  degree 
of  vigilance  than  could  be  imposed  as  a  matter  of  law.  It  ignores  the 
circumstance  that  he  was  only  required  to  exert  that  degree  of  care 
which  an  ordinarily  prudent  person  in  like  circumstances  would  have 
employed.  It  ignored  the  consideration  that  defendant  owed  him  a  duty, 
and  that  he  had  a  right  to  expect  defendant  would  have  regard  for  his 
safety  and  run  its  trains  accordingly.  An  ordinarily  prudent  person, 
in  the  same  situation,  might,  in  relying  on  the  observance  by  defendants 
of  said  duty,  have  to  some  extent  relaxed  his  own  vigilance  without  being 
charged  with  negligence.  However,  a  proper  charge  (the  fourteenth) 
requested  by  defendant,  upon  the  same  theory,  was  given. 

Defendants  asked  this  further  charge:    **There  is  no  evidence  in  this 
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case  showing  that  the  deceased  was  placed  in  a  perilous  position  by  the 
train  mentioned  in  the  evidence,  and  that  after  he  was  placed  in  such 
perilous  position  the  employes  of  the  defendants  saw  him  in  time  to 
have  stopped  the  train  and  saved  his  life,  and  under  the  evidence  intro- 
duced you  are  not  authorized  to  consider  such  issue  of  discovered  peril." 
Appellants'  proposition  is  that  plaintiff  having  alleged  that  defendants' 
employes  discovered,  or  could  have  discovered  by  the  exercise  of  ordi- 
nary care,  the  peril  of  deceased  in  time  to  have  avoided  the  accident, 
and  the  court  in  the  preface  to  its  general  charge  having  told  the  jury 
that  discovered  peril  was  one  of  the  issues  in  the  case,  the  special  charge 
quoted  should  have  been  given,  as  there  was  no  evidence  upon  which 
the  issue  of  discovered  peril  should  have  been  submitted.  The  preface 
to  the  court's  charge  states  the  issue  referred  to  by  this  assignment  as 
follows:  "The  petition  alleges  .  .  .  that  it  was  the  duty  of  the 
servants  in  charge  of  the  engine  to  ring  its  bell -and  blow  its  whistle 
for  said  crossings  and  that  it  was  the  duty  of  the  defendants  to  have  a 
competent  man  on  the  end  of  the  approaching  cars  to  keep  a  lookout 
and  to  warn  all  persons  who  might  be  using  the  track  at  the  time  and 
place,  but  that  the  defendants  lailed  to  do  so,  and  that  such  failure 
constituted  negligence  on  their  part  and  proximately  caused  the  said 
Antonio's  death;  that  had  said  bell  been  rung  and  whistle  blown  the 
said  Antonio  would  have  been  warned  of  the  approach  of  said  train 
in  time  to  have  escaped  the  danger,  and  that  had  a  lookout  been  placed 
upon  the  end  of  said  train  the  deceased  could  have  been  warned  in  time 
to  have  escaped  being  run  over  and  killed,  or  such  lookout  could  have 
discovered  the  deceased's  peril  in  time  to  have  stopped  the  train,  by 
signalling  the  engineer,  before  he  was  caught  by  the  wheels  and  killed." 

The  above  was  a  statement  that  the  issue  was  negligence  in  not  hav- 
ing a  man  stationed  at  the  end  of  the  train  to  discover  persons  upon 
the  track,  to  the  end  that  such  persons  might  not  be  injured.  This 
was  an  issue  made  by  the  evidence,  and  the  court  submitted  it  as  one 
of  the  issues  thus :  "If  you  believe  from  the  evidence  that  ...  de- 
fendants' employes  in  charge  of  the  train  omitted  to  do  any  one  or 
more  of  the  following  acts  or  things  as  charged  in  the  petition,  viz: 
if  they  failed  to  station  a  man  upon  the  end  of  the  said  train  to  keep 
a  lookout  to  discover  persons  upon  their  track,  or  if  they  djd  not  give 
signals,  or  the  proper  signals  of  warning  by  blowing  the  whistle  and 
ringing  the  bell,  etc.,  to  find  for  plaintijff." 

The  assignment  of  error  itself  is:  "That  there  was  no  evidence  that 
after  deceased  was  placed  m  a  perilous  position  the  employes  saw  him 
in  time  to  have  stopped  the  train  and  saved  his  life,  and  the  jury  were 
not  authorized  to  consider  such  issue  of  discovered  peril."  The  court 
in  its  charge  did  not  state  or  submit  such  an  issue.  Therefore,  there 
was  no  occasion  for  giving  the  requested  charge. 

The  fifth  and  sixth  assignments  complain  of  the  sixth  paragraph  of 
the  court's  charge  which  was  as  follows :  "Now  if  you  believe  from  the 
evidence  that  the  deceased,  while  walking  on  defendants'  track,  was 
knocked  down,  run  over  and  killed  by  one  of  defendants'  passenger 
trains;  and  if  you  so  believe  that  the  defendants'  employe  or  employes 
in  charge  of  said  train  omitted  to  do  any  one  or  more  of  the  following 
things  or  acts  as  charged  in  the  petition,  viz :    If  they  failed  to  stati9ii 
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a  man  upon  the  end  of  said  train  to  keep  a  lookout  to  discover  persons 
upon  their  tracks,  or  if  they  did  not  give  signals  or  the  proper  signals 
of  warning  by  blowing  the  whistle  or  ringing  the  bell  of  the  engine  on 
approaching  the  place  of  the  accident,  and  if  you  further  so  believe 
that  such  omissions  that  you  may  find  to  be  so  omitted,  if  any,  by  such 
employe  or  employes,  were  the  proximaite  cause  of  the  deceased's  being 
run  over  and  killed,  and  that  such  employe  or  employes  were  guilty 
of  negligence,  as  negligence  is  hereinbefore  defined  and  explained  to 
you,  in  omitting  to  do  any  of  the  acts  or  things  which  you  so  find  to 
have  caused  the  death  of  the  deceased,  if  you  so  find,  and  you  find  that 
said  deceased  himself  was  not  guilty  of  contributory  negligence  proxi- 
mately causing  or  contributing  to  cause  his  death,  then  you  will  return 
a  verdict  for  the  plaintiff,  but  unless  you  do  so  find  you  will  return  a 
verdict  for  the  defendants." 

The  objections  made  to  this  charge  are  various.  The  first  is  that  it 
told  the  jury  that  the  failure  to  ring  the  bell  or  blow  the  whistle,  or 
to  station  a  man  at  the  end  of  the  train,  were  acts  of  negligence  as 
a  matter  of  law.  A  reading  of  the  charge  is  a  sufficient  answer  to  this 
objection.  2.  That  it  was  a  comment  on  the  evidence  and  singled  out 
and  gave  undue  prominence  to  certain  parts  of  the  testimony,  but  the 
brief  does  not  point  out  wherein.  3.  That  it  permitted  the  jury  to 
find  for  plaintiff  if  the  defendant  omitted  to  give  any  one  of  the  three 
signals  of  warning,  although  the  others  may  have  been  given.  The 
charge  did  not  authorize  the  jury  to  give  effect  to  any  act  of  omission 
unless  it  was  the  proximate  cause  of  the  killing.  4.  That  it  told  the 
jury  that  as  a  matter  of  law  the  proper  signals  for  defendant  to  have 
given  were  blowing  the  whistle  and  ringing  the  bell  when  approaching 
the  place  of  the  accident,  notwithstanding  defendants  may  have  had  a 
man  on  the  front  car  to  give  warning  to  the  deceased.  The  charge  left 
it  to  the  jury  to  decide  whether  or  not  any  of  said  omissions  was  neg- 
ligence, and  did  not  decide  any  such  question  as  a  matter  of  law.  5. 
That  it  required  both  the  ringing  of  the  bell  and  the  blowing  of  the 
whistle  as  the  train  approached  the  place  of  the  accident,  while  there 
is  no  law  requiring  defendants  to  do  both  these  things  on  approaching 
the  place  of  the  accident,  and  the  court  should  not  have  told  the  jury 
that  a  failure  in  this  respect  was  negligence.  If  the  charge  told  the 
jury  that  omission  or  omissions  on  the  part  of  the  employes  was  negli- 
gence, we  have  failed  to  detect  it.  6.  That  there  was  no  duty  on  the 
part  of  defendants  to  ring  the  bell  or  blow  the  whistle  "when  approach^ 
%ng  the  place  of  the  accident,"  and  defendants  did  not  know  where  the 
place  of  the  accident  was  until  after  it  happened.  This  we  think  it 
unnecessary  to  discuss. 

The  killing  occurred  on  a  public  thoroughfare  of  the  city,  along  which 
defendants  ran  their  train,  the  track  there  being  used  by  the  public. 
The  deceased  was  not  a  trespasser,  and  defendants  having  reason  to 
expect  persons  to  be,  at  all  times,  using  the  track  as  they  had  a  right 
to  do,  owed  such  persons  the  duty  of  exercising  care  to  avoid  running 
into  them.  Negligence  in  this  respect,  followed  by  injury,  would  render 
them  liable,  unless  the  person  injured  should  be  barred  by  reason  of 
his  own  negligence.  It  was  proper  for  the  court  to  submit  to  the 
jury  the  question  of  negligence  in  the  forms  which  the  petition  charged 
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negligence,  and  this  the  court  did.  It  did  not  charge  as  a  matter  of 
law  that  any  of  the  omissions  constituting  negligence,  but  left  that 
matter  entirely  to  the  jury.  All  that  the  court  can  be  said  to  have 
assumed  was  that  deceased  was  not  a  trespasser  upon  the  track  at  that 
place,  and  that  defendant  owed  him  the  duty  of  operating  its  trains 
with  ordinary  care  with  reference  to  his  safety,  which  was  correct,  the 
track  being  in  a  street  and  in  habitual  use  as  a  pathway  as  all  the 
testimony  shows.     Affirmed. 

Affirmed, 
Writ  of  error  refused. 


George  and  Elias  Tabet  v.  David  J.  Powell. 

Decided  May  17,  1905. 

1. — ^Praetioe  on  Appeal — Conllloting  Svldeiioe. 

Where  there  is  evidence  sufficient  to  support  the  finding  of  the  trial  judge, 
the  matter  of  a  conflict  of  evidence  will  not  afford  ground  for  reversing  the 
judgment  on  appeal. 

2. — Agency — Proof  of. 

Whatever  evidence  tends  to  prove  an  alleged  agency  is  admissible  for  that 
purpose,  though  it  be  not  full  and  satisfactory,  it  being  the  province  of  the 
jury  to  pass  upon  it. 

S. — ^Agent  at  Surety. 

Where  an  agent  signs  as  an  obligor  a  contract  made  by  him  in  his  capacity 
as  agebt,  his  liability  thereon  is  that  of  a  surety. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
A.  N.  Seeligson. 

W.  H.  Lipscomb  and  Walter  Napier,  for  appellants. 

T,  H,  Ridgeway  and  D.  J.  Powell,  for  appellee. 

NEILL,  Associate  Justice. — This  is  the  second  appeal  in  this  case, 
and  a  full  statement  of  its  nature  will  be  found  in  our  opinion  on  the 
first,  reported  in  78  S.  W.  Bep.,  997.  It  is  sufficient  to  say  here  that 
appellee^s  cause  of  action  is  based  upon  the  following  allegations:  (1) 
that  on  March  29,  1902,  he  was  employed,  as  an  attorney  at  law,  by 
George  Tabet  acting  as  the  agent  for  and  in  behalf  of  his  brother  Elias 
Tabet,  to  act  for  Elias  as  his  legal  representative  in  all  things  connected 
with  and  pertaining  to  his  claim  against  the  Galveston,  Harrisburg  & 
iSan  Antonio  Ry.  Co.  for  personal  injuries  sustained  by  him  on  March 
7,  1902,  at  Maxon  Springs,  Texas,  and  that,  in  consideration  of  serv- 
ices rendered  and  to  be  rendered  by  appellee,  George  Tabet  bound  him- 
self and  Elias  to  pay  him  one-half  of  all  amounts  that  might  be  re- 
ceived by  Elias  from  said  railroad  company  in  settlement  of  said  claim ; 
(2)  that  in  pursuance  of  such  contract  of  employment  appellee  rendered 
all  legal  services  and  gave  all  legal  counsel  necessary  in  the  settlement 
of  said  claim;  (3)  that  on  April  23,  1902,  appellants  settled  said  claim 
with  the  railroad  company  for  $4,500,  and  (4)  that  they  have  failed 
Vol.  XXXIX.  Civil— 30. 
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and  refused  to  pay  appellee  anything  of  the  sum  collected,  of  which, 
under  the  contract,  he  is  entitled  to  one-half,  that  is,  $2,250. 

Elias  Tabet  by  his  answer  denied  that  he  ever  authorized  or  empowered 
his  brother  George  to  make  the  contract  or  ever  ratified  or  acquiesced 
in  the  same.  George  answered  by  a  general  denial,  and  specially  plead 
that  if  he  was  liable  at  all,  his  liability  was  as  a  surety  only.  The 
case  was  tried  without  a  jury,  and  the  court  found  that  the  material 
allegations  in  plaintiffs'  petition  were  sustained,  and  thereupon  rendered 
judgment  in  his  favor  against  both  defendants  for  the  sum  of  $1,894, 
with  6  percent  interest  thereon  from  the  1st  of  May,  1902,  aggregat- 
ing the  sum  of  $2,178. 

All  of  the  allegations  stated,  constituting  plaintiffs  cause  of  action, 
were  proved  by  the  uncontradicted  testimony  except  the  first;  and  the 
only  controversy  about  it  is  as  to  the  authority  of  George  Tabet  fo 
make  the  contract  for  his  brother  Elias,  which  is  copied  in  the  opinion 
on  the  first  appeal. 

While  the  evidence  upon  the  issue  is  conflicting,  we  are  not  prepared 
to  say  thaft  it  is  not  sufficient  to  support  the  finding  of  the  trial  judge. 
"It  is  impossible  to  lay  down  any  inflexible  rule  by  which  it  can  be 
determined  what  evidence  shall  be  sufficient  to  establish  an  agency  in 
any  given  case,  but  it  may  be  said  in  general  terms  that  whatever  evi- 
dence has  a  tendency  to  prove  the  agency  is  admissible,  even  though 
it  be  not  full  and  satisfactory,  as  it  is  the  province  of  the  jury  to  pass 
upon  it.''  Mech.  Ag.,  sec.  106.  As  it  is  said  in  Donaldson  v.  Everhart> 
50  Kans.,  718,  32  Pac,  405,  "Testimony  on  paper  is  not  like  testi- 
mony from  the  lips,  and  when  a  trial  judge  hears  living  voices,  and 
sees  the  witnesses,  who  utter  it,  believes  one,  and  disbelieves  others,  we 
can  not  decide  that  the  judge,  having  better  opportunities  than  we, 
ought  to  have  believed  and  found  the  other  way."  Therefore,  as  there 
was  evidence  tending  to  support  the  finding  of  the  trial  judge  on  the 
issue  of  agency,  it  is  our  duty  to  maJce  his  finding  our  own. 

The  authority  of  George  Tabet  being  shown  to  make  the  contract 
for  his  brother,  we  think  he  can  only  be  held  liable  thereon  as  a  surety, 
and  to  that  extent  will  notify  the  judgment.  Arid  as  so  modified  it 
will  be  affirmed. 

Modified  and  affirmed. 

ON  MOTION  FOB  REHEARING. 

In  this  motion  it  is  insisted  that  the  only  question  raised  by  the 
first  assignment  of  error  was  one  of  law,  and  not  of  fact,  and  that 
an  assignment,  like  this  one,  which  asserts  the  nonexistence  of  "a 
certain  state,  condition,  or  thing,"  does  not  raise  the  question  of  the 
sufficiency  of  the  evidence  to  establish  such  state,  condition,  or  thing, 
and  hence  we  erred  in  considering  the  question  of  agency  as  one  of 
fact,  and  in  finding  agency  established  by  the  evidence  aa  a  fact. 

It  seems  to  be  the  rule  that  where  the  facts  are  undisputed  and  dif- 
ferent inferences  can  not  reasonably  be  drawn  from  them,  the  ques- 
tion is  one  of  law.  But  how  much  law  must  a  man  know,  to  say  that 
jurors  can  not  reasonably  draw  different  conclusions  from  the  undisputed 
testimony  in  any  given  case  ?    Must  his  learning  be  so  profound  and  his 
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research  so  vast  that  he  may  be  able  to  say  with  confidence,  as  do  appel- 
lants^ counsel  in  this  motion,  "there  is  not  an  authority  in  the  English- 
speaking  world  that  supports  the  decision"  of  the  court  on  the  question  ? 
In  considering  the  question  claimed  to  be  purely  one  of  law,  must  not 
the  record  be  examined  in  order  to  determine  from  it  whether  there 
be  any  evidence  upon  it,  and,  if  such  evidence  is  found,  whether  it  is 
such  that  different  inferences  can  not  reasonably  be  drawn?  No  other 
way  is  perceived  of  determining  whether  the  matter  presented  by  the 
question  is  one  of  law  or  of  fact,  unless  the  court  should  take  the  ipse 
dixit  of  counsel  of  such  extended  research  as  those  of  appellants.  When 
the  original  opinion  was  written,  we  were  not  informed  of  the  compre- 
hensive learning  implied  by  what  is  said  in  this  motion  of  appellants^ 
counsel,  and  went  to  the  record  to  find  out  whether  it  contained  any 
evidence  tending  to  prove  that  George  Tabet  had  authority  to  execute 
the  contract  sued  on.  In  it  we  found  what  at  least  we  believed  to  be 
such  evidence.  If  in  this  we  were  correct,  appellants'  assignment,  which 
asserted  there  was  no  such  evidence,  was  overturned  and  the  question 
of  law  insisted  upon  at  an  end.  What  then  were  we  to  do  ?  We  thought 
it  our  duty  to  determine  the  probative  force  of  such  evidence  and,  if 
reasonably  suflBcient  to  support  the  conclusion  of  the  trial  court,  to 
register  such  conclusion  as  our  own.  Though  the  question  presented 
was  one  of  law,  we  ascertained  that  which  was  contended  for  was  not 
law ;  and,  then,  from  the  evidence  in  the  record,  we  found  the  conclusion 
of  fact  in  accordance  with  the  finding  of  the  trial  court. 

There  can  be  no  question  that  George  Tabet  was  the  agent,  with  au- 
thority of  some  extent,  of  his  brother  Elias  to  settle  the  latter's  claim 
against  the  railroad  company.  This  is  not  denied,  and  is  shown  by  the 
undisputed  testimony.  If,  as  we  held  on  the  former  appeal,  the  proof 
establishes  he  was  authorized  only  to  settle  the  claim,  he  had  no  power 
to  make  the  contract  sued  on.  But  does  the  proof  show  that  he  was 
authorized  only  to  settle  the  claim?  It  being  proved  beyond  question 
that  George  had  authority  to  settle  his  brother's  claim,  it  became  neces- 
sary to  determine  the  scope  and  extent  of  such  authority,  or  what  was 
comprehended  by  it. 

Counsel  for  appellants  say,  correctly,  that  "an  agent  has  the  authority 
to  do  everything  that  is  'necessary,  proper  or  usual  as  a  means  to  effectu- 
ate the  purpose  for  which  he  was  appointed.'  This  much  is  implied  as 
a  matter  of  law,  because  the  principal  is  presumed  to  authorize  his  agent 
to  do  those  things  which  are  either  usual,  necessary,  or  proper  to  ac- 
complish the  purpose  of  his  appointment."  The  purpose  of  George's  ap- 
pointment by  Elias  was  to  effect  as  advantageous  a  settlement  of  the 
latter's  claim  as  practical.  If  to  accomplish  this  purpose  it  was  neces- 
sary or  proper  to  retain  an  attorney  at  law,  George  Tabet  had  the  power 
to  employ  appellee  to  aid  counsel  and  advise  him  in  effecting  such  settle- 
ment. If  he  had  the  power  to  effectuate  it,  he  had  the  concomitant  au- 
thority to  contract  with  him  on  behalf  of  his  principal  for  reasonable 
compensation  for  his  services. 

As  there  is  no  evidence  in  the  record  tending  to  show  that  George 
Tabet  was  authorized  only  to  settle  the  claim,  or  in  other  words,  that 
his  authority  was  so  limited  as  to  exclude  the  usual,  necessary  or  proper 
means  to  accomplish  the  settlement,  it  can  not  be  said  that  his  authority 
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was  limited  only  to  the  settlement  of  the  claim.  But  it  must  be  assumed 
that  he  had  all  the  concomitant  authority,  implied  by  the  law,  necessary 
to  accomplish  the  purpose  of  his  agency. 

Aside  from  this  the  evidence  strongly  tends  to  show  that  Elias  was 
informed  by  his  brother  George  that  he  had  employed  appellee  to  aid, 
counsel  and  assist  him  in  effecting  the  settlement  of  the  claim,  and  of. 
the  precise  terms  of  the  employment.  For  if  the  testimony  of  appellee 
and  his  stenographer  is  to  be  believed,  a  letter  was  written,  properly 
addressed,  and  mailed  by  George  Tabet  to  Elias,  informing  him  of  the 
contract  of  employment,  and  its  terms,  made  by  the  former  for  the  latter 
with  appellee.  The  letter  was  never  returned.  From  these  facts  the 
trial  court  was  authorized  in  finding,  despite  the  denial  of  Elias,  that 
the  letter  was  received  by  him,  and,  having  received  it,  and  being  in- 
formed thereby  of  the  terms  of  the  contract,  and  having  never  informed 
appellee  that  such  contract  of  employment  was  unauthorized,  that  such 
contract  was  either  authorized  or  ratified  and  acquiesced  in  by  him. 
These  were  matters  of  fact  for  the  finding  of  the  trial  court,  and,  since 
counsel  for  appellants  have  assured  us  that  'Hhere  are  a  thousand  Texas 
cases  supporting  the  proposition  that,  when  a  case  has  been  tried  before 
the  court  without  the  intervention  of  a  jury,  the  trial  judge  occupies 
the  same  position  the  jury  does,  and,  having  heard  the  witnesses  testify, 
seen  their  demeanor  on  the  stand,  etc.,  he  is  in  a  better  position  to  pass 
on  a  question  of  fact  than  an  Appellate  Court  would  be,  and  his  finding 
of  facts  will  not  ordinarily  be  disturbed,"  we  deem  it  our  duty  to  bow 
in  obedience  to  such  a  great  weight  of  authority,  and  overrule  this 
motion. 

Overrtded. 

Writ  of  error  refused. 


A.  E.  Smith  v.  Atchison,  Topeka  &  Santa  Fe  Railway  Gokpany. 

Decided  May  17,  1905. 

Bailroadi — Contributory    Heglisrenoe— Enffliieer    Working    Beyond    Statutory 

Limit  of  Hours. 

Where  a  statute  of  Arizona  prohibited,  under  penalty  as  a  misdemeanor, 
any  railway  company  from  requiring  its  employes  who  have  worked  for  more 
than  sixteen  consecutive  hours  to  again  go  on  duty  until  they  have  had  at  least 
nine  hours'  rest,  and  plaintiff,  a  railroad  engineer,  after  sixteen  hours'  service 
had  registered  under  the  rules  for  a  rest,  and  was  asked  and  consented  to  im~ 
mediately  make  another  run,  and  after  continuous  service  for  over  thirty-one 
hours  was  injured  in  a  collision  because  in  his  exhausted  condition  he  kept 
his  train  on  the  main  track  instead  of  taking  a  siding,  his  injuries  were  the 
result  of  his  contributory  negligence,  and  having  been  a  party  to  the  violation 
of  the  statute  he  could  not  avail  himself  of  it  to  excuse  the  negligence. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Qoggin. 

Millard  Patterson  and  J.  A.  Buckler,  for  appellant. — ^The  plaintiflE^s 
petition  contained  a  good  cause  of  action.  Railway  v.  Nefl,  87  Texas, 
309;  Railway  v.  McCaffray,  38  N.  E.  Rep.,  67,  29  L.  R.  A.,  104;  1 
Sherm.  &  Redf.  on  Neg.,  sees.  213,  211a;  Patterson  on  Railway  Law, 
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sec.  283 ;  Spiva  y.  Mining  Company,  88  Mo.,  68 ;  1  Sherm.  &  Bedf .  on 
Neg.,  sees.  186,  214,  note;  Fitzgerald  v.  Paper  Co.,  29  N.  E.  Sep.,  464; 
Railway  v.  Rogers,  91  Texas,  52;  Jackson  v.  Railway,  90  Texas,  372; 
Railway  v.  Keaving,  80  S.  W.  Rep.,  387 ;  Bryant  v.  Railway,  46  S.  W. 
Rep.,  82 ;  Railway  y.  Byrd,  61  S.  W.  Rep.,  149 ;  Railway  y.'  Bryant,  66 
S.  W.  Rep.,  807;  Coal  Co.  y.  Abbott  (111.  Sup.  Ct.),  7  Am.  Neg.  Rep.; 
Hamilton  y.  Mining  Co.,  6  Am.  Neg.  Cas.,  595;  Offntt  y.  Exposition 
Co.,  5  Am.  Neg.  Cas.,  16 ;  Yeamas  v.  Machine  Co.,  30  N.  E.,  12,  107 
Ind.,  520;  Iron  &  Steel  Co.  y.  Ohler,  15  Am.  Neg.  Cas.,  49. 

J.  W.  Terry,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sued  appellee  to  recoyer  dam- 
ages arising  from  injuries  receiyed  in  a  collision  between  two  trains. 
The  court  sustained  a  general  demurrer  to  the  petition  and  dismissed 
the  suit. 

Appellant  makes  the  following  statement  of  the  pleadings,  which  we 
adopts  "The  petition  alleged  that  the  plaintiff  was  in  the  employ  of 
the  defendant  company  as  engineer  on  the  1st  day  of  May,  1903,  and 
that  at  that  time  there  was  in  full  force  and  effect  an  Act  of  the  I^egis- 
lature  of  the  Territory  of  Arizona,  entitled  "An  Act  To  Protect  The 
Trayeling  Public  and  Railway  Employes  Within  the  Territory  of 
Arizona,**  by  the  terms  of  which  all  railway  companies  in  said  territory 
were  prohibited  from  requiring  any  conductor,  engineer,  fireman,  brake- 
man,  telegraph  employe,  or  anyone  who  had  worked  in  his  respective 
capacity  for  more  than  sixteen  (16)  consecutiye  hours,  except  in  cases 
of  casualty  or  actual  necessity,  to  again  go  on  duty  or  perform  any 
work  until  he  had  had  at  least  nine  hours*  rest,  and  prescribing  a  fine 
of  from  fifty  dollars  to  fiye  hundred  dollars  for  eyery  violation  of  the 
Act. 

"In  addition  to  this  Act  of  the  Legislature  of  Arizona,  he  alleged  that 
at  the  time  of  his  injuries  there  was  in  full  force  and  effect  a  binding 
contract  and  agreement  between  the  defendant  and  its  locomotive  en- 
gineers, including  the  plaintiff,  the  provisions  of  which  defendant  had 
adopted,  printed,  circulated  and  published  as  a  portion  of  its  rules  and 
regulations  for  the  management  of  its  trains,  engines  and  cars  and  the 
governing  of  its  employes,  under  and  by  which  engineers  were  not  to 
be  required  to  go  out  when  in  their  judgment  they  needed  rest,  in  which 
case  was  he  to  so  indicate  on  the  roundhouse  register,  and  that  eight 
(8)  hours  actual  rest  should  be  considered  sufficient. 

"He  charged  that  on  April  30,  1903,  he  was  called  to  duty,  and 
at  4  p.  m.  left  Seligman,  a  station  on  defendant's  road,  in  charge  of 
his  engine  and  a  train  of  cars  for  Winslow,  at  which  latter  place  he 
arrived  at  7:15  a.  m..  May  1,  and  got  away  from  his  engine  about 
8  a.  m.,  and  immediately  registered  in  the  proper  book  for  eight  (8) 
hours  rest  as  provided  by  said  agreement  and  rules,  and  then  went  to 
his  home. 

That  he  was  soon  thereafter  sent  for  by  the  master  mechanic  of 
defendant  and  requested  to  take  a  train  of  oranges  to  Pinta,  a  station 
on  defendant's  road.  That  he  protested  against  doing  this  and  informed 
the  said  master  mechanic  that  he  had  registered  for  rest  and  needed 
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it.  That  thereafter  he  was  informed  by  the  master  mechanic  that  the 
trip  was  a  short  one  of  not  over  five  or  six  hours,  and  on  such  represen- 
tation he  took  charge  of  said  engine  and  cars  of  oranges  and  left  for 
Pinta  at  11 :00  a.  m.,  and  arrived  there  at  3 :00  p.  m.,  where  he  was 
delayed  in  his  return  for  over  two  hours  on  account  of  the  failure  and 
incompetency  of  the  defendant's  telegraph  operator  at  that  point,  who 
was  unable  to  take  orders  and  give  them  to  plaintijff  by  which  he  was 
to  be  governed  in  returning  with  his  train  to  Winslow.  That  after  said 
delay  he  started  westward  from  Pinta  toward  Winslow,  and  at  about 
8:20  p.  m.,  at  a  station  on  defendant's  road,  his  train  collided  with 
an  engine  and  train  on  the  main  line  of  defendant's  road,  and  plaintiff 
was  injured  by  having  his  right  hand  caught  between  the  cab  and  the 
tender  of  the  engine  and  his  hand  badly  crushed  so  as  to  greatly  and 
permanently  impair  and  practically  destroy  the  use  of  his  right  hand. 
That  said  collision  between  said  two  trains  was  caused  by  the  failure 
of  the  plaintiff  to  run  his  said  engine  and  train  on  to  the  said  side  track 
or  switch  so  as  to  let  the  train  going  east  pass  his  train  on  the  main 
line.  He  charged  that  his  failure  to  observe  that  he  had  reached  said 
switch  was  on  account  of  the  fact  that  he  was  in  no  fit  condition  to 
manage  said  train  or  to  perform  his  duties  as  engineer  on  account  of 
having  been  continuously  and  consecutively  at  work  as  engineer  for 
thirty-one  hours  and  twenty  minutes  without  sleep  or  rest  under  orders 
from  the  defendant's  agent  and  managers,  and  on  account  of  which  long 
and  continuous  work  he  had  become  drowsy  and  sleepy  and  was  at  the 
time  he  approached  said  switch  so  fatigued  from  the  loss  of  sleep  and 
rest  that  he  fell  temporarily  into  a  doze  which  was  unavoidable  on  his 
part  on  account  of  the  lack  of  sleep  or  rest  and  the  continuous  service 
which  the  defendant  had  required  him  to  perform  for  thirty-one  hours  and 
twenty  minutes,  and  that  he  continued  to  perform  his  duties  as  long  as 
he  could  do  so  until  he  was  overcome  by  drowsiness  and  that  he  was  in 
no  way  negligent,  as  he  resisted  such  drowsiness  as  long  as  he  could  do 
so.  He  charged  that  the  defendant  was  guilty  of  negligence  and  guilty 
of  a  violation  of  said  law  in  requiring  him  to  perform  said  continuous 
and  consecutive  service  for  thirty-one  hours  and  twenty  minutes  against 
his  protest  and  under  the  false  representation  that  said  trip  would  only 
require  five  or  six  hours,  when  it  required  ten  hours  and  twenty  minutes, 
on  account  of  the  delay  occasioned  by  the  negligence  and  incompetency 
of  said  telegraph  operator  in  not  procuring  and  giving  orders  under 
which  he  could  have  returned  with  his  train,  and  a  further  delay  of 
thirty  minutes  at  Holbrook  while  waiting  for  another  engine  to  come. 
He  further  charged  that  at  the  time  of  his  injury  said  binding  agree- 
ment existed  between  defendant  and  the  plaintiff  as  one  of  its  engineers, 
and  which  was  observed  and  kept  in  force  for  his  benefit  as  well  as 
that  of  others,  and  which  was  then  in  force  as  one  of  the  rules  of  the 
defendant  company,  and  that  it  was  guilty  of  negligence  in  representing 
to  him  that  said  trip  would  take  him  only  five  or  six  hours,  well  knowing 
that  owing  to  tlie  incompetency  of  the  operator  as  aforesaid,  it  would 
take  over  ten  hours.  He  charged  that  said  trip  could  have  been  made 
in  five  or  six  hours,  had  not  the  defendant  negligently  caused  the  pro- 
longation of  said  trip  by  having  an  incompetent  telegraph  operator  at 
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Pinta,  on  account  of  whose  negligence  and  incompetency  he  had  to  wait 
for  running  orders  in  order  to  return.'* 

In  the  case  of  Railway  v.  Brown,  59  S.  W.  Rep.,  930,  the  engineer 
had  been  overworked  and  had  fallen  asleep  at  his  post  of  duty,  and  a 
majority  of  this  court  held:  ^^Ve  think  that,  when  appellant  so  over- 
worked one  of  its  employes  that  he  can  not  be  expected  to  stay  awake, 
it  ought  not  to  be  allowed  to  say  that  he  was  negligent  in  going  to 
sleep,  in  a  question  affecting  the  observance  of  its  rules."  The  judg- 
ment against  the  railway  company  in  that  case  was  affirmed  by  a 
majority  of  this  court,  but  a  writ  of  error  was  granted  by  the  Supreme 
Court  and  it  was  held  that  the  facts  showed  negligence  on  the  part 
of  the  engineer  and  the  cause  was  remanded  to  the  trial  court.  While 
the  fact  as  to  the  engineer  having  been  so  overworked  as  to  be  unable 
to  keep  awake,  was  presented  as  an  issue,  it  was  not  mentioned  by  the 
Supreme  Court;  still,  if  that  fact  had  excused  the  engineer  for  falling 
asleep  the  judgment  could  not  have  been  reversed. 

The  allegation  that  the  laws  of  Arizona  prohibit  railway  companies 
from  working  their  employes  for  more  than  sixteen  consecutive  hours, 
except  in  case  of  casualty  or  actual  necessity,  and  also  provide  a  fine  for 
a  violation,  would  not  excuse  the  contributory  negligence  of  appellant, 
which  arose  from  his  working  for  such  a  length  of  time  that  he  was 
unfitted  for  business.  He  knew  his  physical  condition  far  better  than 
the  railway  company  could  know  it,  and  can  not  excuse  his  carelessness 
in  falling  asleep  on  his  engine  while  it  was  standing  on  the  main  track, 
by  the  fact  that  he  was  requested  by  the  master  mechanic  to  take  out  a 
train,  after  he  had  been  at  work  for  about  seventeen  hours.  Neither  is 
it  any  excuse  to  say  that  he  was  detained  longer  on  the  trip  than  he 
expected  to  be  by  the  carelessness  of  a  telegraph  operator. 

It  may  have  been  a  violation  of  a  statute,  upon  the  part  of  appellee, 
to  require  appellant  to  work  over  sixteen  hours,  unless  there  was  actual 
necessity  for  it,  and  in  case  others  had  been  injured  through  the  violation 
of  law,  appellee  would  doubtless  be  held  liable,  but  appellant  voluntarily 
acted  with  appellee  in  the  violation  of  the  statute,  and  will  be  held  to 
have  assumed  all  risks  arising  from  such  act.  The  allegations  fail  to 
show  that  there  was  no  actual  necessity  for  requiring  the  extra  work. 

We  have  not  been  able  to  secure  an  authority  bearing  directly  on  this 
matter.  The  two  Indiana  cases,  Pennsylvania  Co.  v.  McCaffery,  38 
N.  E.  Rep.,  67,  and  Republic  I.  &  S.  Co.  v.  Ohler,  68  N.  E.  Rep.,  901, 
cited  by  appellant,  do  not  sustain  his  contention  that  the  petition  states 
a  cause  of  action.  The  opinion  in  the  first  named  case  does  not  pass 
upon  the  question  at  all,  but  merely  holds  that  if  an  employe  is  killed 
through  the  negligence  of  other  employes,  induced  by  and  resulting 
from  their  overworked  condition,  the  master  is  liable.  The  court  said : 
"Fnless  it  be  that  a  master  has  a  right  to  require  a  servant  to  stand  at 
his  post  of  duty,  without  food  or  rest,  for  nineteen  consecutive  hours, 
every  day,  Sundays  included,  and  that  such  conduct  is  not  a  breach  of 
duty  to  the  public  as  well  as  its  other  servants,  it  follows  that  the  appel- 
lant in  this  case  has  not  performed  its  duty  towards  decedent,  without 
which  it  is  liable,  if  this  negligence  was  the  proximate  cause  of  his 
death."    There  is  no  intimation  in  the  opinion  that  the  master  would 
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have  been  liable  to  one  of  his  employes  for  damages  arising  from  his 
own  negligence,  which  he  sought  to  excuse  on  the  ground  of  overwork. 

In  the  other  case  Ohler  was  injured  by  a  sliver  of  iron  flying  from 
a  rod  of  iron  which  he  was  ordered  to  hold,  while  it  was  being  struck 
with  large  hammers.  He  had  been  working  for  forty-eight  hours  when 
ordered  to  hold  the  rod.  A  judgment  in  his  favor  was  affirmed  on  the 
ground  that  he  was  inexperienced  and  did  not  appreciate  the  danger  in 
holding  the  rod.  It  was  held  that  evidence  of  the  fact  that  he  had 
labored  for  forty-eight  hours  continuously,  was  proper  as  tending  to 
show  that  his  mind  was  in  such  a  condition  as  not  to  apprehend  the 
dangers  of  the  situation.  The  case  presents  no  parallel  to  this.  Appel- 
lant, in  this  case,  was  a  skillful  engineer  and  does  not  allege  that  he 
did  not  fully  appreciate  the  dangers  of  running  an  engine  for  so  long 
a  time  as  he  did.  There  is  no  allegation  showing  that  appellant  was 
compelled  to  make  the  trip  that  he  did,  but  it  appears  that  he  was 
requested  to  go  and  was  induced  to  consent  by  a  representation  that  it 
would  take  only  six  hours  to  make  the  trip.  He  alleged  that  he  was 
detained  three  hours  at  Pinta,  and  there  is  nothing  to  show  that  he 
could  not  have  slept,  or  did  not  sleep  there,  while  so  delayed. 

The  petition  presents  a  clear  case  of  appellants  having  been  hurt 
through  his  own  negligence  in  stopping  his  engine  on  the  main  line, 
instead  of  taking  a  siding,  as  he  should  have  done. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Charles  Magerstadt  et  ux.  v.  W.  W.  Lambert  et  al. 

Decided  May  17,  1905. 

1. — ^Treipast  to  Try  Title — Title  by  Limitation. 

Where  plaintiff  and  those  under  whom  he  claimed  had  been  in  continuous, 
adverse  and  peaceable  possession  of  the  land  in  suit  for  more  than  ten  years, 
claiming,  using  and  enjoying  the  same,  he  was  entitled  to  recover  it  from  one 
who  had  wrongfully  dispossessed  him. 

2. — Same— Potsestion — Naked  Trespasser. 

Plaintiff's  actual  possession,  aside  from  his  title  by  limitation,  warranted 
a  recovery  against  defendants  who  were  naked  trespassers. 

8. — ^ICarried  Woman — Liability  for  Torts. 

The  wife  is  jointly  liable  with  the  husband  for  torts  committed  by  her, 
such  as  the  destruction  of  trees  and  fences  on  the  land  of  another,  and  her 
separate  property  may  be  subjected  to  a  judgment  rendered  against  her  for 
her  torts. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
A.  W.  Seeligson. 

Frank  J.  Wise,  for  appellants. 

M.  E,  Buckley  and  Joseph  Ryan,  for  appellees. 

NEILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try 


1906,]  Magerstadt  v.  Lambert.  473 

title  brought  by  W.  W.  Lambert  on  November  20,  1903,  against  Charles 
Magerstadt  and  his  wife,  Wilhelmina,  to  recover  possession  and  title 
to  the  strip  of  land  described  in  plaintiffs'  petition  as  follows :  ^^Situate 
in  the  city  of  San  Antonio,  Bexar  County,  Texas,  in  that  certain  block 
bounded  by  Santa  Clara,  North  and  Centre  and  Newton  Streets;  and, 
beginning  at  a  point  140  feet  west  from  the  northeast  comer  of  plain- 
tiff's (Lambert's)  land  and  from  the  western  side  of  Santa  Clara  Street, 
said  beginning  point  being  the  northwest  corner  of  plaintiff^s  (Lam- 
bert^s)    land;  thence  southward  along  line  recently  occupied  by  old 

fence,  38  feet  to  an  old  fence,  the  southeast  corner  of  property  of , 

and  the  extreme  west,  southwest  comer  of  plaintiff^s  (Lambert's)  land; 
thence  east  10.2  feet  to  a  new  fence,  this  last  mentioned  line  extends 
9.2  feet  along  and  one  foot  beyond  the  northeast  comer  of  an  old  fence ; 
thence  northward  along  said  new  fence,  38  feet  to  north  line  of  plain- 
tiff's (Lambert's)  land;  thence  west  along  said  line  9.6  feet  to  begin- 
ning;''  and  for  damages  for  destroying  the  fence,  and  a  large  shade  tree 
on  said  land  and  for  the  rental  value  of  same. 

Roland  Goering,  the  vendor  of  Lambert,  was  made  a  party  defendant 
on  the  warranty  contained  in  his  deed.  On  the  trial  the  court  instructed 
the  jury  to  find  in  favor  of  Lambert  against  defendants  Magerstadts,  for 
the  possession  of  the  land  sued  for  and  in  favor  of  Goering  against 
Lambert,  and  submitted  the  issue  of  damages  to  the  jury,  who  returned 
a  verdict  in  favor  of  Lambert  against  the  Magerstadts  for  the  sum  of 
$40  for  destroying  the  shade  tree  on  the  land  and  $10  damages  to  the 
fence.  The  appeal  is  from  the  judgment  in  favor  of  plaintiffs  for  the 
land  and  the  damages  assessed  by  the  jury. 

Conclusions  of  Fact.  The  undisputed  evidence  shows  that  the  plain- 
tiff, Lambert,  and  those  under  whom  he  claims  and  deraigns  title  for 
the  strip  of  land  in  controversy,  had  peaceable,  actual  and  adverse  pos- 
session thereof,  claiming  using  and  enjoying  the  same  continuously 
and  uninterruptedly  from  August,  1883,  until  in  November,  1903,  when 
the  defendants,  Magerstadt,  who  had  no  title  whatever,  unlawfully 
entered  upon  said  premises,  removed  plaintiffs'  fence  therefrom  and 
destroyed  a  large  shade  tree  thereon. 

The  evidence  is  reasonably  sufficient  to  show  that  the  tree  destroyed 
was  on  the  land  sued  for,  which  was  so  claimed  and  in  such  continuous 
adverse  possession  of  plaintiff  and  those  under  whom  he  claims,  and  was 
reasonably  worth  on  the  premises  to  plaintiff  $40,  and  that  the  reason- 
able costs  to  plaintiffs  of  replacing  the  fence  removed  would  be  $10. 

Conclusions  of  Law.  1.  Where,  as  in  this  case,  the  undisputed  evi- 
dence shows  beyond  the  peradventure  of  a  doubt  that  the  plaintiff  and 
those  under  whom  he  claims  and  deraigns  title,  were  in  continuous  ad- 
verse and  peaceable  possession  of  the  premises  for  more  than  ten  years, 
claiming,  using  and  enjoying  the  same;  and,  when  in  actual  possession, 
the  plaintiff  waa  wrongfully  dispossessed  by  the  defendant,  it  is  the 
duty  of  the  court  to  peremptorily  instmct  the  jury  to  return  a  verdict 
in  favor  of  the  plaintiff  for  the  land  in  controversy.  (Denham  v. 
Lumber  Co.,  73  Texas,  84;  Gilmour  v.  Heinze,  85  Texas,  79;  Texas 
Loan  Agency  v.  Fleming,  92  Texas,  463;  Central  Texas,  etc.,  Ry.  v. 
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Bush,  12  Texas  Civ.  App.,  291,  34  S.  W.  Sep.,  134;  Hunnicutt  v.  State, 
76  Texas,  242;  Grinnan  v.  Dean,  62  Texas,  220.) 

2.  Aside  from  plaintiff's  title  by  limitation,  his  actual  possession  of 
the  land  was  suflBcient  to  require  the  court  to  peremptorily  instruct  the 
jury  to  return  a  verdict  in  his  favor  for  the  land  against  defendants 
who  were  naked  trespassers  and  showed  no  right  to  disturb  him  in  his 
possession.  (Watkins  v.  Smith,  91  Texas,  592;  House  v.  Reavis,  89 
Texas,  633 ;  Foster  v.  Johnson,  89  Texas,  640 ;  Parke  v.  Ft.  Worth,  etc.. 
By.,  71  Texas,  133;  Duren  v.  Strong,  53  Texas,  379;  Pacific  Express 
Co.  V.  Dunn,  81  Texas,  86;  Swan  v.  Busby,  5  Texas  Civ.  App.,  63,  24 
S.  W.  Bep.,  304;  Gray  v.  Thompson,  5  Texas  Civ.  App.,  32,  23  S.  W. 
Bep.,  927.) 

3.  The  wife  is  jointly  liable  with  her  husband  for  torts  committed 
by  her,  and  her  separate  property  may  be  subjected  to  a  judgment 
rendered  against  her  for  her  torts.  (Crawford  v.  Doggett,  82  Texas, 
140,  17  S.  W.  Bep.,  929;  McQueen  v.  Fuljam,  27  Texas,  467;  Zeliff  v. 
Jennings,  61  Texas,  458;  Taylor  v.  Stephens,  17  Texas  Civ.  App.,  36, 
42  S.  W.  Bep.,  1048.) 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 


D.  0.  McBiMMON  &  Company  v.  0.  M.  Hart  et  al. 

Decided  May  20,  1905. 

Jurisdiction — Connty  Court — ^Amonnt — Attorney  Fees — Interest. 

Where  a  note  provided  for  ten  percent  attorney  fees  on  "the  amount  due," 
in  case  of  suit,  such  fees  were  to  be  computed  on  the  sum  of  the  principal  and 
interest,  and  where  the  principal,  plus  the  attorney  fees  as  so  computed  at  the 
date  of  the  suit,  exceeded  $200,  the  County  Court  had  jurisdiction,  the  amount 
in  controversy  being  thus  made  as  much  as  $200,  "exclusive  of  interest,"  al- 
though, had  the  attorney  fees  not  been  computed  on  the  interest,  the  amount 
would  have  been  below  the  jurisdictional  limit.     Rev.  Stats.,  art.  1154. 

Appeal  from  the  County  Court  of  Kent.  Tried  below  before  Hon. 
J.  B.  Jay. 

Joseph  L,  Lockett,  for  appellants,  cited  Townes,  Texas  Plead.,  p.  122 ; 
Moore  v.  Fay,  4  App.  Con.  Cas.,  see.  199;  Waters  v.  Walker,  4  App. 
Con.  Cas.,  sec.  268 ;  Rainey  v.  Laudaudale,  30  S.  W.  Rep.,  1084 ;  Carver 
V.  Mayfield  Lumber  Co.,  68  S.  W.  Rep.,  711 ;  Hopkins  v.  Halliburton, 
25  S.  W.  Rep.,  1008;  Morrill  v.  Hoyt,  83  Texas,  69,  18  S.  W.  Rep., 
425;  Krause  v.  Pope,  78  Texas,  485,'  14  S.  W.  Rep.,  619;  Behrens  v. 
Dignowity,  23  S.  W.  Rep.,  288 ;  Rainey  v.  Laudaudale,  30  S.  W.  Rep., 
1084. 

CONNER,  Chief  Justice.— On  the  12th  day  of  May,  1904,  the  ap- 
pellant company  instituted  this  suit  against  0.  M.  Hart  and  other  makers 
of  a  promissory  note  for  the  sum  of  $180,  dated  December  27,  1902, 
due  April  1,  1903,  bearing  interest  from  its  date  at  the  rate  of  10  per- 
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cent  per  annum,  and  providing  that  "in  case  this  note  is  placed  in  the 
hands  of  an  attorney  for  collection,  or  suit  is  brought  on  the  same,  we 
agree  to  pay  10  percent  of  the  amount  due  as  attorney  fees/^  It  was 
alleged  in  appellant's  petition  that  no  part  of  this  note  had  been  paid; 
that  plaintiffs  had  been  compelled  to  employ  an  attorney  and  bring  suit, 
whereby  "defendants  have  become  liable  and  bound  to  pay  to  plaintiffs 
the  further  sum  of  10  percent  of  the  amount  of  principal  and  interest 
due  on  said  note,  which  they  have  likewise  failed  and  refused  to  pay, 
and  by  the  defaults  of  defendants  as  alleged  above  plaintiffs  have  been 
damaged  in  the  total  sum  of  $300/*  The  prayer  was  for  their  debt, 
principal  and  interest,  and  attorney's  fee,  for  damages  and  for  all 
relief  to  which  they  may  be  entitled. 

Appellees  having  been  duly  cited,  answered  and  excepted  to  the  peti- 
tion on  the  ground  that  it  appeared  therefrom  that  the  County  Court 
was  without  jurisdiction,  in  that  the  amount  in  controversy,  as  shown 
by  the  petition,  was  less  than  $200,  exclusive  of  interest.  The  court 
sustained  the  exception  and  dismissed  the  suit;  hence  this  appeal. 

It  seems  apparent  from  the  foregoing  statement  that  the  court  com- 
mitted error,  as  assigned,  in  the  ruling  mentioned.  The  mere  addition 
of  the  attorney  fees  provided  for  in  the  note  to  the  amount  due  at  the 
time  the  suit  was  instituted  brings  the  amount  in  controversy  within  the 
County  Court's  jurisdiction.    See  Rev.  Stats.,  art.  1154. 

By  the  terms  of  the  note  the  attorney  fees  were  to  be  cumputed  upon 
the  total  sum  due  at  the  date  of  the  institution  of  the  suit,  which  in- 
cluded interest  as  well  as  principal,  and  which,  when  done,  and  when 
added  to  the  principal  sum,  aggregates  an  amount  in  excess  of  $200, 
and  hence,  as  stated,  a  sum  within  the  court's  jurisdiction.  The  pro- 
vision for  attorney  fees  was  as  much  a  part  of  the  note  as  the  promise 
to  pay  the  principal  sum.  See  Sainey  v.  Laudaudale,  30  S.  W.  Rep., 
1084;  Carver  v.  Mayfield  Lumber  Co.,  68  S.  W.  Rep.,  711;  Hopkins  v. 
Halliburton,  6  Texas  Civ.  App.,  451,  25  S.  W.  Rep.,  1006;  Morrill  v. 
Hoyt,  85  Texas,  59;  Krause  v.  Polk,  78  Texas,  485. 

Because  of  error  in  dismissing  the  suit  for  want  of  jurisdiction,  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  S.  Hood  v.  6.  A.  Pubsley. 

Decided  May  20,  1905. 

1. — School  Land — ^Award — Presnmptlon  of  Authority  and  Regularity. 

An  award  of  school  land  to  an  applicant  to  purchase  is  prima  facie  evidence 
that  at  its  date  the  land  was  upon  the  market  and  that  all  prerequisites  to 
the  power  of  the  Commissioner  to  make  a  valid  sale  had  been  met.  In  such 
cases  the  burden  is  upon  him  who  seeks  to  overthrow  the  award  to  affirmatively 
show  a  lack  of  such  power. 

2. — Same— Lease  Presumed  Canceled. 

Proof  of  a  prior  lease  of  the  land  by  the  State  for  a  period  extending 
beyond  the  date  of  the  award  is  not  sufficient  of  itself  to  show  the  award 
invalid,  since  the  lease  might  be  canceled  or  waived,  and  it  will  be  presumed 
in  favor  of  the  award  that  this  was  done,  unless  the  contrary  is  made  to  appear 
by  proof. 
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Appeal  from  the  District  Court  of  Stonewall.  Tried  below  before 
Hon.  H.  B.  Jones. 

L.  B.  Allen  and  L.  H.  McCrea,  for  appellant. — A  plaintiff  in  trespass 
to  try  title  to  public  school  lands  situated  in  the  absolute  lease  district, 
where  the  land  in  controversy  is  under  lease  from  the  State,  must  con- 
clusively show  that  the  land  was  regularly  classified  and  appraised,  and 
that  he  (plaintiff  or  his  vendor)  is  the  direct  lessee,  or  has  a  waiver 
of  the  lessee  and  all  parties  interested  in  the  lease,  before  he  would  be 
eligible  to  purchase.  Smith  v.  McClain,  7  Texas  Ct.  Rep.,  562;  Jones 
V.  Wright,  10  Texas  Ct.  Rep.,  795 ;  Valentine  v.  Sweat,  9  Texas  Ct.  Rep., 
159;  Bradford  v.  Brown,  11  Texas  Ct.  Rep.,  820;  Anderson  v.  Walker, 
70  S.  W.  Rep.,  1003. 

Woodruff  &  Hughes,  for  appellee. — A  plaintiff,  in  a  suit  to  try  title 
to  school  land,  who  proves  that  the  section  in  controversy  has  been 
awarded  to  his  vendor  by  the  Commissioner  of  the  General  Land  Office 
makes  a  prima  facie  ease  that  all  the  requirements  of  the  law  prerequi* 
sit^  to  a  valid  sale,  including  classification  and  appraisement  have  been 
met.  Binion  v.  Harris,  7  Texas  Ct.  Rep.,  711;  Bell  v.  Williams,  4  Texas 
Ct.  Rep.,  342;  Corrigan  v.  Fitzsimmomns,  10  Texas  Ct.  Rep.,  244; 
StoUey  V.  Lilwall,  12  Texas  Ct.  Rep.,  20. 

SPEER,  Associate  Justice. — This  is  a  suit  of  trespass  to  try  title 
to  the  north  one-half  of  school  section  number  12,  block  L,  H.  &  T.  C. 
Railroad  Company  land  in  Kent  County,  instituted  by  G.  A.  Pursley 
against  W.  S.  Hood,  and  by  agreement  of  the  parties  transferred  to  the 
District  Court  of  Stonewall  County,  where  a  trial  was  had  resulting 
in  a  peremptory  instruction  and  verdict  in  favor  of  the  plaintiff. 

The  appellee  showed  by  certified  copies  from  the  General  Land  Office 
that  the  land  in  controversy  had  been  awarded  to  one  A.  A.  Darden  as 
additional  land  to  his  home  section  on  February  16,  1900,  his  application 
therefor  having  been  filed  in  the  General  Land  Office  on  October  16, 
1899.  He  further  proved  that  the  first  payment  and  all  interest  due 
to  the  day  of  trial  had  been  paid,  and  that  the  land  had  been  duly 
transferred  to  him  by  Darden  and  the  proper  substitution  made  in  the 
General  Land  Office. 

In  behalf  of  the  appellant  it  was  shown  that  the  land  was  included  in 
a  lease  to  one  H.  G.  Weare  for  a  term  of  five  years,  beginning  on  De- 
cember 7,  1897,  upon  which  the  first  and  second  annual  payments  of 
interest  in  advance  had  been  made.  H.  G.  AVeare  was  shown  to  have 
made  a  deed  transferring  his  leasehold  interest  in  the  land  to  Charles 
L.  Weare  on  March  3,  1899.  The  evidence  does  not  show  whether  or 
not  Charles  Weare  waived  his  rights  under  the  lease,  but  does  show 
that  on  September  23,  1899,  H.  G.  Weare,  through  his  attorney,  A.  R. 
Floyd,  did  waive  said  lease  to  the  land  in  controversy,  and  such  waiver 
was  filed  in  the  General  Land  Office  October  16,  1899,  the  lease  at  that 
time  appearing  to  be  in  the  name  of  said  H.  G.  Weare. 

Under  this  state  of  facts  there  was  no  error  in  instructing  the  jury 
fo  find  for  the  appellee.  It  is  now  too  well  settled  to  admit  of  discussion 
that  an  award  of  school  land  by  the  Commissioner  of  the  General  Land 
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Office  is  prima  facie  evidence  that  at.  the  date  of  such  award  the  land 
was  upon  the  market^  and  that  all  prerequisites  to  the  power  of  the 
Commissioner  to  make  a  valid  sale  had  been  met.  (Corrigan  v.  Fitz- 
simmons,  10  Texas  Ct.  Bep.,  244;  Binion  v.  Harris,  7  Texas  Ct.  Rep., 
711;  Stolley  v.  Lilwall,  12  Texas  Ct.  Rep.,  20.)  In  such  case  the  burden 
is  upon  him  who  seeks  to  overthrow  the  award  to  show  affirmatively  the 
lack  of  power  in  the  Commissioner  to  make  the  award.  And  where, 
as  here,  he  seeks  to  meet  this  requirement  by  showing  an  existing  lease, 
he  must  show  affirmatively  that  at  the  date  of  such  award  the  lease  was 
a  valid  subsisting  lease  in  order  to  constitute  an  obstacle  to  such  sale. 
Proof  that  a  lease  had  been  previously  executed  for  a  period  of  time 
sufficient  to  embrace  the  award,  without  showing  that  at  the  date  of 
the  award  the  lease  was  not  subject  to  forfeiture  and  had  not  been 
waived  is  not  sufficient.  (Davis  v.  Tillar,  7  Texas  Ct.  Rep.,  784;  Jones 
V.  Wright,  12  Texas  Ct.  Rep.,  110.)  The  prima  facie  case  made  by 
proof  of  the  award  is  not  overcome  by  the  presumption  that  a  lease 
once  shown  to  exist  is  presumed  to  continue  in  force  until  the  end  of  its 
term  where  such  lease  is  liable  to  be  cancelled  or  waived,  and  must  have 
been  before  the  Commissioner  would  be  authorized  to  award  the  land 
to  a  purchaser.  In  the  present  case  in  the  absence  of  rebutting  evidence 
proof  of  the  award  to  appellee  established,  either  that  the  lease  previously 
existing  upon  the  land  had  been  cancelled  by  the  Land  Commissioner 
for  the  nonpayment  of  interest,  or  that  all  rights  thereunder  had  been 
duly  waived. 
Finding  no  error  in  the  record,  we  affirm  the  judgment. 


Writ  of  error  refused. 


Affirmed. 


Oeoroe  M.  Perry  v.  J.  E.  Rutherford. 

Decided  May  20,  1905. 

l^.-Scliool  Land — ^Fravd  and  Collniion — Subititnte  Pnronaser. 

Plaintiff  seeking  to  recover  .State  school  land  by  virtue  of  a  subsequent 
rejected  application  to  purchase  could  not  avail  himself  of  fraud  and  collusion 
in  the  original  purchase  as  against  defendant  who,  prior  to  plaintiff's  applica- 
tion, had  become  a  substitute  purchaser,  and  who  was  at  that  time  an  actual 
settler  and  in  all  other  respects  qualified  to  purchase.  Fraud  and  collusion  in 
the  original  purchase  could  only  have  effected  a  forfeiture,  which  would  have 
placed  the  land  again  on  the  market,  subject  to  defendant's  prior  application, 
as  a  substitute  purchaser,  as  against  which  plaintiff  had  no  superior  intervening 
right. 

8. — Same — Second  Application — ^Waiver. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  that  a  second 
application  to  purchase  was  an  abandonment  or  waiver  of  the  applicant's  rights 
under  the  first. 

8. — Same— Application  Before  Settlement — ^Award  After  Adverse  Application. 

It  seems  that  where  an  applicant  to  purchase  State  school  land  is  not 
an  actual  settler  thereon  at  the  time  of  filing  his  application,  but  becomes  such 
later  on  the  same  day  and  before  any  intervening  rights  have  attached,  this 
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does  not  necessarily  entitle  him  to  the  land  where,  before  it  is  awarded  to  him, 
another  makes  a  proper  application  to  purchase  it. 

Appeal  from  the  District  Court  of  Roberts.  Tried  below  before  Hon. 
B.  M.  Baker. 

Ben  H.  Kelly  and  Wynne,  McCart,  BowUn  &  McCari,  for  appellant. 

Willis  &  Willis  and  Reeder  &  Cooper,  for  appellee. 

SPEER,  Associate  Jcstice. — The  appellee  as  plaintiff  below  re- 
covered judgment  against  appellant  for  certain  school  lands  situated  in 
Ochiltree  County.  The  land  in  controversy  were  awarded  to  Lena 
Rupprecht  February  5,  1902,  on  her  application  therefor  dated  December 
30,  1901.  On  August  6,  1902,  she  conveyed  to  A.  E.  Sullivan,  who  in 
turn  conveyed  to  appellant  on  January  6,  1903,  the  assignees  respectively 
becoming  substitute  purchasers  in  the  General  Land  Office.  The  ap- 
pellee made  application  to  purchase  as  an  actual  settler  on  January  3, 
1902,  and  January  30,  1903.    These  applications  were  rejected. 

Upon  the  trial,  over  the  objections  of  appellant,  the  court  permitted 
the  appellee  to  introduce  in  evidence  certain  testimony  elicited  by  cross- 
interrogatories  propounded  to  the  witness  A.  E.  Sullivan,  the  effect  of 
which  constitutes  an  attack  upon  his  purchase  from  Rupprecht  and  sale 
to  appellant  because  of  fraud  and  collusion.  If  this  issue  could  in  any 
event  be  inquired  into  (Logan  v.  Curry,  95  Texas,  664,  68  S.  W.  Rep., 
129;  Thompson  v.  Hubbard,  69  S.  W.  Rep.,  649;  McBane  v.  Angle,  69 
S.  W.  Rep.,  433,  29  Texas  Civ.  App.,  594;  Maney  v.  Evres  33  Texas 
Civ.  App.,  497,  77  S.  W.  Rep.,  969;  Hamilton  v.  Votaw,*31  Texas  Civ. 
App.,  684,  73  S.  W.  Rep.,  1091;  May  v.  Hollingsworth,  35  Texas  Civ. 
App.,  665,  80  S.  W.  Rep.,  842),  the  same  is  utterly  immaterial  in  the 
present  case,  since  if  collusion  in  such  particular  be  shown,  its  only 
possible  effect  would  be  a  forfeiture  of  the  land,  again  putting  it  upon 
the  market  for  sale,  and  appellee  having  no  superior  intervening  right, 
the  appellant's  application  to  purchase  as  a  substitute  purchaser,  he 
being  an  actual  settler  at  the  time  and  in  all  other  respects  qualified  to 
purchase,  would  of  course  taJce  the  land.  (Johnson  v.  Bibb,  32  Texas 
Civ.  App.,  471,  75  S.  W.  Rep.,  71 ;  Burnett  v.  Womack,  12  Texas  Ct. 
Rep.,  360.)  The  appellee  contends  that  this  testimony  was  not  admitted 
for  the  purpose  of  proving  fraud  and  collusion,  but  for  the  purpose  of 
showing  whether  or  not  Sullivan,  who  was  originally  one  of  the  de- 
fendants in  the  suit,  was  a  purchaser  of  the  land  in  controversy  in  good 
faith  as  required  by  the  statute  governing  the  sales  of  State  school  lands. 
But  what  we  have  said  above  is  also  an  answer  to  this  contention; 
besides,  we  find  nothing  in  the  testimony  raising  the  issue  of  the  lack 
of  good  faith  upon  the  part  of  Sullivan  in  his  settlement.  The  following 
paragraph  of  the  court's  charge  is  also  relied  upon  as  a  proper  limitation 
upon  the  effect  to  be  given  this  testimony:  "You  are  instructed  that 
all  the  testimony  admitted  upon  the  question  of  consideration  paid  or 
received  for  the  land  in  controversy  was  admitted  for  the  sole  purpose 
of  assisting  the  jury,  if  it  does  so,  to  pass  upon  the  question  of  good 
faith  of  the  purchaser  in  settling  upon  and  applying  to  purchase  the  land 
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for  a  home,  and  can  not  be  considered  for  any  other  purpose."  But  the 
jury  doubtless  understood  from  this  that  the  issue  to  which  the  testimony 
was  thus  limited  was  identical  with  the  question  of  collusion.  And  the 
error  in  permitting  inquiries  into  these  immaterial  issues  is  made  more 
manifest  by  the  refusal  of  the  court  to  instruct  the  jury  at  the  instance 
of  the  appellant  that  the  question  of  collusion  could  not  be  considered 
by  them  for  any  purpose. 

There  was  no  error  in  refusing  to  instruct  the  jury  that  appellee 
E^therford's  second  application  to  purchase  was  an  abandonment  or 
w^iiver  of  his  rights  under  the  first. 

A  most  serious  question  is  presented  by  the  action  of  the  court  in 
refusing  to  give  appellant^s  requested  charge  number  5,  to  wit:  '*We 
ask  the  court  to  instruct  the  jury  that  if  they  believe  from  the  evidence 
that  said  Bupprecht  at  the  time  of  filing  her  application  was  not  an 
actual  settler  upon  said  land,  but  that  she  afterwards  on  the  same  day 
and  before  any  intervening  rights  attached  did  become  an  actual  settler 
thereon  as  required  by  law,  and  that  she  and  those  claiming  under  her 
have  continued  such  actual  settlement  to  this  date,  then  to  find  for  the 
defendant."  But  a  majority  of  the  court  are  inclined  to  believe  that 
there  was  no  error  in  refusing  it.  In  most,  if  not  all,  of  the  cases  ex- 
amined by  us  wherein  a  claimant  under  a  premature  application  has  been 
protected,  the  award  to  him  was  actually  made  by  the  Commissioner  of 
the  General  Land  Office  at  a  time  when  there  was  no  impediment,  and 
prior  to  the  time  of  the  accrual  of  the  rights  of  the  contestant.  (Hazel- 
wood  V.  Eogan,  95  Texas,  295,  67  S.  W.  Rep.,  80;  Stewart  v.  Waglev, 
29  Texas  Civ.  App.,  105,  68  S.  W.  Rep.,  297.)  The  inclination  to 
hold  as  above  indicated  is  based  largely  upon  the  reasoning  of  the 
Supreme  Court  in  Hazelwood  v.  Rogan,  supra,  wherein  it  is  said :  "Let 
it  be  conceded  for  purposes  of  this  opinion,  that  the  lease  had  not 
expired  on  the  26th  of  August,  1901  (the  date  of  the  application).  At 
all  events  it  expired  at  12  p.  m.  of  the  night  of  that  day.  The  relator's 
application  could  not  in  the  course  of  business  have  reached  the  Ijand 
Office  and  have  been  acted  on  until  after  the  termination  of  the  lease. 
As  a  matter  of  fact  they  were  received  and  filed  in  that  office  on  the 
3d  of  September,  and  the  lands  were  not  awarded  to  him  until  the  20th 
of  that  month.  Now,  if  before  the  award  was  made,  and  after  the 
lease  had  expired,  another  settler  had  made  application  to  purchase  the 
lands,  we  incline  to  think  that  such  application  should  be  held  good. 
Every  qualified  person  desiring  to  purchase  school  lands  should  have 
an  equal  chance  in  the  race  of  diligence  after  the  expiration  of  the 
term,  and  after  the  lands  were  again  upon  the  market  for  sale;  and  it 
would  hardly  be  competent  for  any  one  to  forestall  the  right  to  enter 
bv  filing  his  application  before  the  lease  expired."  See,  also.  Ford  v. 
Brown,  96  Texas,  537,  74  S.  W,  Rep.,  535,  and  Patterson  v.  Terrell, 
96  Texas,  509,  7  Texas  Ct.  Rep.,  358. 

For  the  error  in  admitting  testimony  tending  to  show  fraud  and 
collusion  in  Sullivan's  purchase  and  sale,  the  judgment  is  reversed  and 
the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


V     ■<»-<• 
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Chicago,  Rock  Island  &  Texas  Railway  Company  v.  T.  J.  Jones. 

Decided  May  20,  1905. 

1. — ^ETidenoe— <^pinlon — ^Eifeot  of  Personal  Injuriei. 

In  an  action  for  negligent  injuries  to  the  wife  the  husband  may  testify 
from  his  actual  knowledge,  derived  from  personal  observation,  and  without 
qualifying  as  an  expert,  as  to  the  effect  on  the  wife  of  her  efforts  to  work 
after  the  injuries. 

2. — EailroadB — Negligence— Unnecessary  Blast  of  Steam  from  Engine. 

Evidence  held  sufficient  to  show  that  a  loud  blast  of  steam  from  a  railroad 
engine,  frightening  a  horse  attached  to  a  buggy  and  being  driven  along  a 
public  road  running  parallel  with  the  railroad  track  was  unnecessary  and 
negligently  made. 

8. — ^Personal  Injury — ^Verdict — ^Amount. 

Where  a  strong  woman,  39  years  old  at  the  time,  was  permanently  injured 
and  caused  to  suffer  from  traumatic  neurosis,  directly  affecting  her  nervous 
system  and  preventing  her  from  performing  her  usual  household  duties,  a  ver- 
dict for  $6,375  in  the  husband's  favor  is  held  not  excessive. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

N.  H.  Lassiter,  Robert  Harrison  and  Stark  &  Oroner,  for  appellants. — 
A  railroad  company  does  not  owe  the  duty  to  the  public  of  requiring  an 
engineer  operating  an  engine  over  a  track  in  the  neighborhood  of  a 
country  road  to  discover  the  presence  of  a  traveler  on  that  road,  but  is 
only  under  a  duty  to  operate  its  engine  with  ordinary  care  for  the 
purpose  of  not  frightening  a  horse  after  the  presence  of  such  horse  is 
discovered  and  known  to  the  employes  in  charge  of  the  engine.  Houston 
&  T.  C.  Ry.  V.  Carruth,  50  S.  W.  Bep.,  1037;  Railway  v.  Hargis,  75 
Texas,  21. 

Nicholson  &  Fitzgerald,  for  appellee. — 1.  That  the  husband's  testi- 
mony as  to  the  effect  of  the  injuries  upon  his  wife  was  admissible,  counsel 
cited  T.  S.  E.  Ry.  Co.  v.  Wheeler,  41  S.  W.  Rep.,  519 ;  Railway  Co.  v. 
Zwiener,  38  S.  W.  Rep.,  375;  Railway  Co.  v.  Reagan,  34  S.  W.  Rep., 
799 ;  Railway  Co.  v.  Barron,  14  S.  W.  Rep.,  698 ;  Railway  Co.  v.  Shafer, 
54  Texas,  648 ;  Hancock  Co.  v.  Leggett,  18  N.  E.  Rep.,  55 ;  Railwav  Co. 
V.  Spilker,  33  N.  E.  Rep.,  280. 

2.  It  is  the  duty  of  trainmen  operating  an  engine  along  a  track 
parallel,  and  in  close  proximity  to  a  public  road  to  refrain  from  unnec- 
essarily  opening  the  cylinder  cocks  of  the  engine,  so  as  to  frighten  horses 
or  teams  driven  thereon,  if  the  servants  know  of  the  road,  and  that  people 
are  frequently  seen  thereon,  and  same  being  at  a  station,  when,  in  the 
nature  of  things,  the  servants  must  know  of  the  presence  of  teams; 
and  it  is  the  duty  of  trainmen,  under  such  circumstances,  to  keep  a 
lookout  for  the  safety  of  the  public.  Railway  Co.  v.  Bellew,  54  S.  W. 
Rep.,  1079 ;  Railway  Co.  v.  Traub,  47  S.  W.  Rep.,  282 ;  Railway  Co.  v. 
McGrew,  74  S.  W.  Rep.,  61 ;  Railway  Co.  v.  Jones,  81  S.  W.  Rep.,  61 ; 
Railway  Co.  v.  Kennedy,  69  S.  W.  Rep.,  227. 

3.  There  was  no  error  in  the  refusal  of  the  court  to  grant  a  new 
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trial,  because  the  verdict  was  not  excessive.  The  injuries  were  perman- 
ent, and  the  verdict  is  small  for  a  permanent  injury.  The  record  fully 
and  amply  sustains  the  verdict.  Missouri,  K.  &  T.  Ry.  Co.  v.  Nail, 
58  S.  W.  Rep.^  165;  Railway  Co.  v.  Randall,  50  Texas,  261;  Railway 
Co.  V.  Elkins,  54  S.  W.  Rep.,  973. 

CONNER,  Chief  Justice. — For  the  second  time  this  case  appears 
before  us.  On  the  first  appeal  the  judgment  in  appellee's  favor  was  re- 
versed because  of  objectionable  argument  on  the  part  of  his  counsel. 
See  81  S^  W.  Rep.,  60.  This  appeal  is  from  a  judgment  in  the  sum 
of  $6,375,  awarded  to  appellee  by  the  verdict  of  the  jury  as  damages 
for  personal  injuries  sustained  by  his  wife. 

The  evidence  shows  that  at  the  time  alleged  in  appellee's  petition 
his  wife,  together  with  a  little  son,  was  driving  westward  along  a  road 
adjacent  to  the  right  of  way  and  railroad  track  of  the  appellant  com- 
pany; that  one  of  appellant's  trains  proceeding  eastward  approached 
and  when  about  opposite  appellee's  wife  emitted  a  loud  blast  of  steam 
which  frightened  the  horse  which  she  was  driving  and  caused  him  to 
run  away,  as  a  result  of  which  the  injuries  complained  of  in  the  petition 
were  received. 

The  evidence  sufficiently  supports  the  verdict  of  the  jury  to  the  effect 
that  this  blast  of  steam  was  unnecessary  and  constituted  negligence  as 
alleged.  Such  further  statement  of  the  facts  as  may  be  necessary  will 
be  made  in  connection  with  our  disposition  of  the  assignments  of  error. 

While  appellee  was  upon  the  stand  testifying  as  a  witness  he  was 
asked  the  following  question:  "Please  state  what  effects  there  are,  if 
any,  from  any  effort  she  (appellee's  wife)  makes  at  work?"  To  which 
the  defendant  objected  because  said  testimony  was  hearsay,  irrelevant 
and  only  the  opinion  of  the  witness,  and  he  not  an  expert,"  which  ob- 
jections were  overruled  by  the  court  and  the  witness  answered:  "If 
she  works  to  amount  to  anything  at  all  it  affects  her  side.  It  makes 
her  side  hurt  so  to  work  and  makes  her  nervous,  she  has  to  lie  down. 
She  can  not  work  but  a  few  minutes  until  she  is  so  nervous  she  has  to 
lie  down."  To  all  of  which  the  appellant  objected,  and  the  matter  thus 
stated  is  made  the  ground  of  the  first  assignment  of  error.  We  feel 
entirely  unable  to  appreciate  the  force  of  the  objections  made  to  either 
the  question  or  answers  quoted.  The  objections  as  quoted  from  the  bill 
of  exception  appear  to  relate  to  the  question  alone,  but  if  construed  as 
also  relating  to  the  answers  we  see  nothing  in  them.  It  was  not 
necessary  that  the  witness  should  be  an  expert  in  order  to  enable  him 
to  observe  the  actual  results  of  an  injury.  The  witness  did  not  here 
attempt  to  repeat  any  language  of  his  wife,  but  for  aught  that  appears 
to  the  contrary  was  testifying  upon  one  of  the  material  issues  in  the  case 
from  actual  knowledge  derived  from  personal  observation. 

The  second,  third,  fourth,  fifth,  sixth  and  seventh  assignments  of 
error  are  equally  untenable.  Indeed  they  are  so  obviously  not  well  taken 
that  we  decline  to  discuss  them  seriatim,  but  now  and  here  overrule 
each  and  all  without  further  notice. 

The  only  assignments  that  have  occasioned  us  any  hesitation  are 
the  eighth  and  ninth.  It  is  insisted  under  the  eighth  assignment  that 
Vol.  XXXIX.  Civil— 81, 
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appellant's  motion  for  a  new  trial  should  have  been  granted  because 
the  verdict  of  the  jury  is  against  the  great  preponderance  of  the  evidence, 
in  that  the  same  shows  that  there  was  no  steam  emitted  from  the 
engine;  and  in  the  ninth  it  is  insisted  that  the  judgment  is  excessive. 

The  evidence  shows  that  the  train  in  question  was  approaching  a 
small  station  along  appellant's  railway,  and  the  train  crew  testified  that 
they  intended  to  stop  this  train  at  the  station  to  take  on  mail ;  that  it 
was  down  grade  from  the  whistling  board,  which  was  something  more 
than  a  quarter  of  a  mile  from  the  station ;  that  the  steam  had  been  cut 
off  at  the  whistling  board  and  the  train  was  rolling  into  the  station 
of  its  own  momentum.  The  testimony  tends  to  show  that  the  weather 
was  lowering  and  foggy;  that  the  smoke  of  the  engine  settled  toward 
the  ground  and  blew  toward  the  horse  that  became  frightened,  and  it 
is  appellant's  contention  that  this  was  the  cause  of  the  horse's  being 
frightened,  and  that  no  negligence  whatever  appears.  The  testimony 
on  behalf  of  the  appellee,  however,  is  to  the  effect  that  the  horse  that 
appellee's  wife  and  son  were  driving  was  a  very  gentle  one,  and  ac- 
customed to  the  usual  noises  made  by  locomotives;  that  the  road  upon 
which  they  were  traveling  had  long  extended  alongside  of  the  railroad 
track  at  the  station  in  question ;  that  just  as  they  were  opposite  the  engine 
a  very  loud  blast  of  steam  proceeded  from  the  side  of  the  engine,  at  which 
her  horse  became  frightened  and  ran  away  and  appellee's  wife  was 
thrown  out,  sustaining  the  injuries  complained  of.  Appellee's  evidence 
tended  to  show  that  the  blast  of  steam  was  perhaps  not  that  usually 
made  by  "whistling"  or  "popping  off  steam,"  but  a  blast  made  by 
"blowing  off  steam"  beneath  the  engine.  Several  witnesses  testified 
that  the  noise  made  by  the  engine  and  steam  on  this  occasion  was  unusual 
and  very  loud.  The  engineer  testified  that  it  was  not  necessary  to  blow 
off  steam  at  the  station,  and  no  reason  or  apparent  reason  therefor  is 
shown.  The  evidence  is  clear  that  appellee's  wife  was  traveling  along 
the  usual  and  only  road  upon  which  she  could  travel,  and  that  appel- 
lant's employes  must  have  known  of  the  long  continued  use  of  this 
road  by  the  public.  So  that,  we  think  the  verdict  to  the  effect  that  a 
loud  blast  of  steam  frightened  the  horse  mentioned,  and  that  appellant 
was  guilty  of  negligence  in  this  particular  is  amply  supported  by  the 
evidence. 

On  the  issue  of  excessiveness  in  the  judgment  we  have  had  more 
hesitation,  but  have  finally  concluded  that  we  can  not  declare  it  to  be 
excessive.  Appellee's  evidence  is  to  the  effect  that  at  the  time  of  the 
injury  his  wife  was  a  strong  woman,  39  years  old,  having  a  life  ex- 
pectancy of  about  28  years,  able  to  do  all  her  housework  and  help  her 
husband  in  the  field;  that  she  was  picked  up  on  the  day  of  the  injury 
after  having  been  thrown  from  the  buggy  in  an  unconscious  condition 
with  her  head  bruised  and  bleeding,  and  her  whole  side  down  to  her 
feet  bruised  and  in  bad  condition ;  that  she  then  weighed  150  pounds, 
but  has  since  lost  30  to  35  pounds  of  flesh;  that  since  her  injury  she 
has  not  seen  a  well  day;  that  she  has  suffered  every  day  since  she  was 
injured;  that  she  is  substantially  unable  to  perform  her  household 
duties  or  to  pick  cotton  as  she  formerly  did;  that  her  menial  services 
were  worth  to  appellee  $15  per  month  prior  to  her  injury  and  sub- 
stantially nothing  since;  some  $20  worth  of  medicine  was  reasonably 
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and  necessarily  administered.  The  attending  physician  testified  that-  he 
had  been  a  practicing  physician  for  thirty  years;  that  he  had  been 
treating  Mrs.  Jones  for  more  than  a  year  and  made  several  careful  ex- 
aminations; that  she  was  suffering  from  traumatic  neurosis  which  was 
often  fatal;  that  this  trouble  affects  the  nervous  system  directly  and  the 
rest  of  the  system  indirectly;  that  Mrs.  Jones's  injuries  were  permanent, 
and  that  he  almost  knew  this  fact,  the  one  feature  so  confirming  him 
in  this  opinion  being  the  fact  that  Mrs.  Jones  was  constantly  losing 
fiesh.  As  stated,  we  think  we  must  sustain  the  judgment.  See  Missouri, 
K.  &  T.  By.  Co.  V.  Nail,  58  S.  W.  Rep.,  165;  Railway  Co.  v.  Randall, 
50  Texas,  261 ;  Railway  Co.  v.  Elkins,  54  S.  W.  Rep.,  973,  and  authori- 
ties therein  cited. 

It  is  ordered  that  the  judgment  be  in  aU  things  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Joe  B.  Wills  v.  Central  Ice  and  Cold  Storage  Company  et  al. 

Decided  May  20,  1005. 

l.-^-Oo]itpirao7  to  Secure  Monopoly — ^Rlght  of  Action — Test. 

A  conspiracy  can  not  be  made  the  subject  of*  a  civil  action,  although 
damages  result,  unless  something  is  done  which  without  the  conspiracy  would 
give  a  right  of  action;  the  true  test  as  to  whether  such  action  will  lie  being 
whether  the  act  accomplished  after  the  conspiracy  is  formed  is  itself  actionable. 

2. — Same— Befnsal  to  SeU  to  Dealer. 

A  person  has  an  absolute  right  to  refuse  to  have  business  relations  with 
any  person  whomsoever,  even  though  the  refusal  is  the  result  of  whim,  caprice, 
prejudice  or  malice,  but  one  person  may  not,  from  such  motives,  influence  an- 
other to  do  the  same  thing. 

8. — Same— Fact  Case. 

Evidence  considered  in  an  action  by  an  ice  dealer  for  damages  resulting 
from  an  alleged  conspiracy  to  secure  a  monopoly  of  the  ice  business  and  to  boy- 
cott plaintiff  by  refusing  to  sell  him  ice,  and  held  not  to  warrant  submitting 
the  case  to  the  jury,  since  it  showed  only  a  refusal  by  one  of  defendants  to 
sell  ice  to  plaintiff. 

4. — Conrt  and  Jury — ^Inttmotlng  Verdict. 

Where  there  is  slight  testimony,  but  its  probative  force  is  so  weak  that 
it  only  raises  a  mere  surmise  or  suspicion  of  the  existence  of  the  facts  sought 
to  be  established,  it  is  the  duty  of  the  court  to  instruct  a  verdict. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Richard  Morgan. 

W.  M.  Holland,  for  appellant. — 1.  One  who  suffers  injury  by  reason 
of  a  conspiracy  formed  for  the  purpose  of  preventing  competition  in 
trade  in  commodities  in  common  use,  which  combinations  are  declared 
illegal  by  statute,  has  a  right  of  action  to  recover  damages  sustained. 
8  Cyc.  of  Law,  p.  651 ;  Rourke  v.  Elk  Drug  Co.,  77  N.  Y.  Supp.,  373 ; 
75  N.  Y.  App.  Div.,  145;  Murray  v.  McGarigle  (Wis.),  34  N.  W.  Rep., 
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522 ;  Montague  v.  Lowry,  193  U.  S.,  38 ;  Texas  Anti-Trust  Statute  of 
1903 ;  Supp.  Sayles  Statutes,  pp.  559,  560 ;  Delz  v.  Winf ree,  80  Texas, 
400;  International  &  6.  N.  Ey.  v.  Greenwood,  2  Texas  Civ.  App.,  77; 
Olive  V.  Van  Patten,  7  Texas  Civ.  App.,  630. 

2.  The  judge  is  not  authorized  to  direct  verdict  for  the  defendants 
if  the  plaintiff  has  introduced  any  evidence  tending  to  sustain  the 
material  allegations  of  his  petition.  Newberger  &  Sons  v.  Heintze  & 
Co.,  3  Texas  Civ.  App.,  261;  Ney  v.  Ladd,  68  S.  W.  Eep.,  1014;  Burnett 
V.  Burnett,  11  Texas  Ct.  Rep.,  366;  Lee  v.  International  &  Q.  N.  R-  R., 
89  Texas,  588;  Joske  v.  Irvine,  91  Texas,  581. 

Read  £  Lowrance,  Crane  £  Oilbert,  Muse  &  Allen  and  CocJcrell  & 
(hay,  for  appellees. — 1.  The  court  did  not  err  in  giving  peremptory 
instruction  for  the  defendant,  because  there  was  no  evidence  to  support 
any  of  the  material  allegations  in  plaintiff's  petition.  Delz  v.  Winfree, 
80  Texas,  403,  25  S.  W.  Rep.,  50;  Olive  v.  Van  Patten,  25  S.  W.  Rep., 
429 ;  Grand  Lodge  v.  Schuetze,  83  S.  W.  Rep.,  241 ;  State  v.  Shippers 
C.  &  W.  Co.,  69  S.  W.  Rep.,  58 ;  Hunt  v.  Simonds,  19  Mo.,  589 ;  Cooley 
on  Torts  (2d  ed.),  sees.  126,  278,  690. 

2.  An  individual  can  not  recover  damages  on  account  of  a  con- 
spiracy unless  the  facts  alleged  and  proved  constituted  damages  to  him 
personally,  independent  of  the  alleged  conspiracy.  A  person  or  cor- 
poration has  an  absolute  right  to  refuse  to  have  business  relations  with 
any  person  whomsoever/  for  any  cause,  and  the  law  does  not  force  any 
one  to  sell  to  another.  Delz  v.  Winfree,  80  Texas,  403;  Grand  Lodge 
V.  Schuetze,  83  S.  W.  Rep.,  241 ;  Hunt  v.  Simonds,  19  Mo.,  583,  586 ; 
Cooley  on  Torts  (2d  ed.),  sees.  124-126,  278,  690;  Bishop  on  Non-con- 
tract Law,  sec.  354;  6  Am.  and  Eng.  Ency.  Law,  (2d  ei.),  873,  874. 

3.  It  was  the  duty  of  the  court  to  instruct  a  verdict  for  appellee, 
because  the  testimony  adduced  at  the  trial  of  the  case  did  not,  in  legal 
contemplation,  amount  to  "any  evidence,"  and  "it  is  the  duty  of  the 
court  to  instruct  a  verdict,  though  there  be  slight  testimony,  if  its 
probative  force  be  so  weak  that  it  only  raises  a  mere  surmise  of  suspicion 
of  the  existence  of  the  fact  sought  to  be  established.  Joske  v.  Irvine, 
91  Texas,  582;  Improvement  &  Ry.  Co.  v.  Munson,  14  Wall.,  442,  81 
U.  S.,  442 ;  Wittkowsky  v.  Wasson,  71  N.  C,  454 ;  Banlec  v.  Railway, 
59  N.  Y.,  356;  Texas  Ix)an  Agency  v.  Fleming,  49  S.  W.  Rep.,  1041. 

TALBOT,  Associate  Justice. — ^We  adopt  appellant's  statement  of 
the  nature  of  the  suit  as  follows :  This  suit  was  instituted  by  appellant 
in  the  Forty-fourth  Judicial  District  Court  of  Texas  on  March  24,  1904, 
against  appellees.  Central  Ice  and  Cold  Storage  Company,  C.  L.  Wake- 
field, doing  business  as  Dallas  Ice  and  Fuel  Company,  the  Peoples'  Ice 
Company,  Armstrong  Packing  Company  and  Dallas  Ice  Factory,  Light 
and  Power  Company.  It  is  a  suit  in  the  nature  of  a  civil  conspiracy 
for  damages  on  account  of  injuries  suffered  by  appellant  by  reason  of 
an  alleged  conspiracy  entered  into  by  appellees  on  or  about  March  1, 
1904,  for  the  following  purposes,  viz:  to  secure  a  monopoly  of  all  the 
ice  manufactured  in  the  city  of  Dallas  for  local  consumption;  to  lessen 
competition  and  to  fix  and  maintain  the  price  of  ice  in  the  city  of 
Dallas;  to  prevent  lawful  competition  in  the  dealing  of  ice  in  the  city 
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of  Dallas ;  to  boycott  appellant  and  to  refuse  to  sell  ice  to  appellant  and 
to  otherwise  unlawfully  meddle  and  interfere  with  appellant's  business 
and  deprive  him  of  making  a  living  out  of  his  business  as  a  wholesale 
and  retail  dealer  in  ice. 

The  defendants  answered  by  general  and  special  exceptions  and 
general  and  special  denial.  A  jury  was  empaneled  to  try  the  case,  but 
upon  the  close  of  plaintiff's  evidence  the  court,  upon  motion  of  the 
defendants,  gave  a  peremptory  instruction  to  the  jury  to  return  a  verdict 
in  their  favor,  which  was  done  and  judgment  entered  in  accordance 
therewith.     From  this  judgment  appellant  has  appealed. 

The  petition  discloses  a  cause  of  action,  and  the  sole  question  pre- 
sented for  our  determination  is,  whether  or  not  the  evidence  was  suffici- 
ent to  require  the  submission  of  the  case  to  the  jury.  C.  L.  Wakefield, 
one  of  the  defendants  and  witness  for  plaintiff,  testified  by  deposition : 
"I  am  interested  in  Dallas  Ice  and  Fuel  Company.  The  firm  doing 
business  under  this  name  was  formed  in  February,  1904.  It  was 
formed  for  the  purpose  of  buying  and  selling  ice  in  Dallas.  It  is  a 
simple  partnership  composed  of  C.  L.  Wakefield,  J.  E.  Cockrell  and  E. 
Gray,  who  alone  compose  the  firm.  At  the  time  this  suit  was  filed  there 
were,  I  think,  five  factories  or  companies  engaged  in  the  manufacture 
of  ice  in  Dallas,  viz:  the  Lemp  Company,  the  Armstrong  Packing 
Company,  the  Dallas  Ice  Factory,  Light  &  Power  Company,  the  Peoples' 
Ice  Company  and  the  Central  Cold  Storage  Company.  I  have  a  contract 
for  the  purchase  of  a  certain  amount  of  ice  from  the  Armstrong  Packing 
Company,  the  Dallas  Ice  Factory,  Light  and  Power  Company,  the 
Peoples'  Ice  Company  and  William  Lemp.  These  contracts  were  made 
with  me  and  in  my  name.  The  contracts  are  in  writing  and  were  made 
with  the  executive  officers  of  said  three  companies  and  with  William  J. 
Lemp,  personally.  I  do  not  attach  copies,  because  these  are  contracts 
relating  to  a  private  business  and  in  which  the  plaintiff  in  this  case  is 
not  interested.  We  bought  some  wagons  and  teams  from  the  Lemp 
people.  We  bought  them  outright  and  paid  for  them  part  money  and 
part  in  our  notes.  They  have  no  interest  whatever  in  our  business. 
We  have  paid  about  two-thirds  of  the  cost  of  such  wagons  and  teams  in 
money  and  owe  the  balance  on  notes.  It  was  not  agreed  in  said  contract 
that  the  Lemp  people  should  not  sell  ice  to  be  used  in  the  city  of  Dallas. 
They  are  at  perfect  liberty  so  far  as  our  contract  is  concerned,  to  sell 
ice  to  whomsoever  they  please  and  where  they  please.  The  Lemp  people 
did  run  wagons  and  sell  ice  to  retail  dealers  last  year,  but  decided  not  to 
do  so  this  year.  It  is  our  understanding  that  they  have  long  desired  to 
get  out  of  the  retail  business.  The  ice  department  of  the  Lemp  people 
have  telephone  number  712  and  Dallas  Ice  and  Fuel  Company  has 
telephone  number  712  in  its  office.  We  pay  the  additional  charge  to 
get  our  names  also  on  this  telephone  number.  We  need  phone  service 
there  where  we  get,  load  and  deliver  a  great  deal  of  ice,  and  we  simply 
pay  for  the  privilege.  My  agreement  to  purchase  ice  from  the  Peoples' 
Ice  Company  is  in  writing.  I  do  not  attach  a  copy  for  reasons  already 
given.  The  contract  is  signed  by  the  president  and  secretary  of  said 
company.  We  were  not  to  take  their  entire  output,  for  reasons  already 
given.  I  decline  to  go  into  our  private  affairs.  We  have  simply  com- 
plied with  our  contract  with  them  and  have  taken  and  paid  for  the  ice 


486  Texas  Civil  Appeals  Beports,  Vol.  39.  [May, 

we  have  contracted  for.  We  bought  part  of  their  wagons  and  teams,  not 
all.  They  sold  some  of  the  balance  to  other  retail  dealers.  Under  our  con- 
tract it  was  not  agreed  that  the  Peoples'  Ice  Company  should  sell  to  no 
one  else  in  Dallas.  They  can  sell  to  whom  they  please,  and  I  understand 
they  are  selling  other  dealers  like  ourselves.  I  do  not  know  what  you 
mean  by  independent  dealers.  There  is  no  community  of  interest  be- 
tween our  firm  and  this  company.  We  are  as  independent  dealers  as 
the  plaintiff  or  any  one  else.  Mr.  Jones  while  in  our  employ  made  a 
suggestion  that  we  cut  the  selling  price  of  ice  so  as  to  get  more  custom 
for  our  business.  The  suggestion  was  prompted  by  Fort  Worth  ice  being 
shipped  into  Dallas  and  sold  here.  He  seemed  to  think  the  Dallas 
factories  should  sell  all  the  ice  sold  in  Dallas.  Whether  Mr.  Jones  made 
this  suggestion  in  our  interest,  as  he  was  then  working  for  us,  or  in  the 
interest  of  the  Peoples'  Ice  Company,  of  which  he  is  a  large  stock- 
holder, I  do  not  know.  But,  in  any  event,  we  declined  to  adopt  the  sug- 
gestion or  make  any  cut.  We  understand  that  Mr.  Jones,  for  the 
Peoples'  Ice  Company,  sold  a  lot  of  white  ice  at  12i/^  cents  to  whosoever 
would  buy  it.  We  know  of  such  sales  by  hearsay.  But,  as  our  consent 
was  not  necessary,  it  was  not  asked.  The  Peoples'  Ice  Company  is  not 
a  subsidiary  company  to  our  firm.  We  have  nothing  on  earth  to  do  with 
them  save  we  buy  ice  from  them.  It  is  not  a  fact  that  the  ice  companies 
operating  in  Dallas  agreed  with  my  company  or  myself  that  they  were  not 
to  sell  to  any  person,  firm  or  corporation  dealing  in  ice  in  Dallas  city,  ex- 
cept myself  or  my  company.  They  can  sell  ice  to  whomsoever  they  please, 
so  far  as  any  contract  we  have  with  them  is  concerned,  and  on  whatever 
terms  they  see  fit.  I  did  not  engage  in  this  business  for  the  purpose  of 
securing  a  monopoly  or  a  partial  monopoly,  but  did  engage  in  it  because 
I  thought  by  economy,  with  lawful,  honest  and  fair  men  for  partners, 
I  could  do  my  share  of  the  business  and  make  some  money  in  a  legitim- 
ate way.  Yes,  I  was  formerly  manager  of  Dallas  Ice  Factory,  Light  and 
Power  Company.  My  connection  with  said  company  wholly  ceased  on 
February  29,  1904,  when  I  resigned  to  embark  in  my  present  business. 
It  is  not  a  fact  that  some  other  party  is  manager  in  name  only  of  said 
Power  Company  and  that  I  am  still  its  manager  in  fact.  I  have  nothing 
whatever  to  do  with  said  company  save  that  we  buy  ice  from  it.  I  de- 
cline to  answer  the  question  as  to  the  approximate  amount  of  money,  if 
any,  paid  by  myself  or  Dallas  Ice  and  Fuel  Company  to  Dallas  Ice 
Factory,  Light  and  Power  Company  up  to  the  present  time.  This  is 
a  private  matter.  Mr.  Armstrong  represented  his  company  in  contract- 
ing with  me  for  the  sale  of  ice.  Said  contract  was  in  writing.  I  decline 
to  give  its  terms  for  the  reasons  already  given.  The  question  as  to 
whether  said  contract  was  in  violation  of  the  antitrust  law  was  mentioned 
when  the  subject  was  first  broached.  It  is  a  fact  that  neither  myself 
nor  my  firm  have  any  agreement,  contract  or  understanding  of  any 
kind,  form  or  character  with  my  codefendant,  the  Central  Ice  and  Cold 
Storage  Company.  Neither  myself  nor  Dallas  Ice  and  Fuel  Company 
ever  at  any  time  had  any  understanding,  contract  or  agreement  with 
said  codefendant.  I  never  confederated  or  conspired  with  any  person 
whomsoever  to  injure  or  affect  the  business  of  plaintiff  or  to  prevent 
him  from  buying  ice  wherever  he  could." 
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Joe  B.  Wills,  plaintiff,  testified :  that  he  had  been  engaged  in  the  ice 
business  since  March,  1903 ;  that,  he  was  well  acquainted  with  the  trade 
in  that  business  and  with  the  people  who  bought  ice;  that  prior  to  the 
acts  of  defendants  complained  of  he  had  a  good  trade  in  tne  ice  busi- 
ness; that  in  addition  to  his  city  trade  he  sold  ice  to  country  men  living 
in  the  little  towns  near  Dallas;  that  he  got  the  biggest  part  of  his  ice 
last  season  from  Armstrong  Packing  Company  and  a  good  deal  from 
Central  Ice  and  Cold  Storage  Company,  till  March  1,  but  that  thereafter 
they  would  not  sell  him  ice,  though  he  made  efforts  to  get  it  from  them ; 
that  during  the  latter  part  of  February  he  phoned  Mr.  Flippen,  the 
secretary  of  the  Armstrong  Company,  and  asked  him  about  getting  ice 
next  year,  as  he  thought  there  was  danger  about  his  getting  ice,  and  that 
Mr.  Flippen  replied  that  he  would  tell  him  without  authority  that  Mr. 
Wakefield  was  going  to  get  Armstrong's  ice,  and  that  while  the  papers 
were  not  signed  now,  yet  he  could  depend  on  getting  ice  elsewhere. 
That  Mr.  Wakefield  was  going  to  get  Armstrong's  as  well  as  the  other 
three ;  that  he  phoned  Mr.  Armstrong  in  August  about  getting  ice  from 
him,  and  he  said  that  he  couldn't  sell  m^;  that  he  (Armstrong).,  had  a 
five  years'  contract  with  Mr,  Wakefield,  and  that  he  didn't  have  any 
ice  to  sell  him.  Wills,  at  all;  that  it  was  simply  Wakefield's  ice,  and  to 
sell  it  would  simply  be  selling  someone  else's  ice  that  did  not  belong  to 
him,  Armstrong;  that  when  he,  Armstrong,  "pulled"  the  ice  it  belonged 
to  Mr.  Wakefield  and  that  he  had  nothing  further  to  do  with  it  when 
he  turned  it  over  to  him,  Wakefield,  and  that  he,  Armstrong,  couldn't 
sell  him.  Wills,  any  ice  at  all.  That  along  about  March  1,  he.  Wills, 
had  a  contract  with  Gardner  &  Tarver,  Earl  S.  Graham,  and  T.  L. 
Benning  to  get  ice  from  them  that  they  had  contracted  for  with  the 
Central  Ice  and  Cold  Storage  Company.  That  he  got  ice  through  them 
from  Central  Ice  and  Cold  Storage  Company  till  the  10th  of  March, 
when  the  Central  Ice  and  Cold  Storage  Company  refused  to  let  him  have 
any  more  ice;  that  after  this  he  got  his  ice  from  Fort  Worth,  and  had 
it  shipped  over  the  Texas  &  Pacific  and  Houston  &  Texas  Central  Rail- 
roads. That  Mr.  Jones  had  made  a  statement  to  him  about  the  defend- 
ant companies  having  an  agreement;  that  at  the  time  Jones  made  the 
statement  he  was  acting  for  the  Peoples'  Ice  Company  and  represented 
himself  to  be  an  officer  of  the  company.  That  Jones  came  to  his. 
Wills,  place  to  see  him  about  cutting  off  ice  from  the  dealers  who  were 
getting  ice  from  Wills.  That  Jones  told  him  that  if  he  would  cut 
them  off  that  he,  Wills,  could  get  all  the  ice  he  wanted  at  the  Peoples'' 
Company,  or  that  he,  Jones,  would  arrange  it  so  that  he,  Wills,  could 
get  ice  anywhere.  That  Jones  offered  him  $500  to  cut  off  the  Oak 
Cliff  wagons  and  $4,000  to  cut  off  the  Dallas  wagons  without  notice, 
or  to  ship  them  in  ice  that  was  inferior.  That  prior  to  the  alleged 
unlawful  acts  of  defendants,  that  he,  Wills,  was  making  money  out  of 
the  ice  business.  That  on  March  1,  1904,  his  business  had  a  value;  that 
it  was  worth  $5,000  to  $6,000,  the  way  he,  Wills,  figured  it.  That  on 
December  1,  of  this  year,  1904,  under  the  present  circumstances,  his 
business  was  not  worth  anything. 

He  further  testified:  "I  begun  business  in  March,  1903;  I  didn't 
have  any  ice  business  at  that  time,  I  was  in  the  fuel  business;  when  I 
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started  the  business  I  -didn't  have  any  trade;  I  didn't  have  any  ice 
business  worked  up  at  that  time,  and  it  was  worth  very  little  in  March, 
1903.  The  business  gradually  grew  from  the  time  I  started  it;  I  had 
some  mules  and  wagons  when  I  started ;  when  I  first  started  the  whole 
business  was  probably  worth  $800  to  $1,100,  or  something  like  that; 
on  December  1,  1903,  I  figured  that  my  ice  business  was  worth  $2,000 
to  $2,500 ;  I  am  not  doing  much  ice  business  this  winter,  but  I  did  more 
last  winter ;  I  have  not  kept  track  of  the  number  of  pounds  of  ice  I  sold 
last  winter,  but  I  sold  a  great  deal  of  ice  compared  to  what  I  sold  this 
December.  I  bought  my  ice  from  Armstrong  Packing  Company  and 
the  Central  Ice  and  Cold  Storage  Company  last  winter;  I  ran  two 
wagons  last  year;  I  did  not  sell  ice  to  dealers  last  year,  except  to  those 
from  the  country,  who  would  put  it  in  their  wagons  and  haul  it  out; 
I  just  had  two  ice  wagons  running  and  sold  from  them ;  this  year,  1904, 
I  ran  two  wagons  to  commence  with,  and  then  I  got  another  one  in 
July  and  another  one  in  August ;  I  ran  four  wagons  this  year,  and  two 
last  year;  I  sold  a  great  deal  of  ice  this  year  at  wholesale,  but  didn't 
sell  any  last  year;  between  December,  1903,  and  December,  1904,  1 
handled  more  ice  than  I  did  the  year  previous;  I  handled  a  great  deal 
more  ice  during  the  year  1904  than  I  did  during  the  year  1903;  I 
handled  a  right  smart  of  ice  in  March,  1904;  I  commenced  the  10th 
of  March,  1904,  and  handled  a  car  every  other  day  until  about  the  20th, 
and  then  a  car  every  day :  that  was  in  March,  1904 ;  I  did  build  up  my 
business  and  sold  four  times  as  much  ice  as  I  had  ever  sold  before;  I 
didn't  do  anything  like  that  in  March,  1903,  because  I  had  just  started 
then;  in  March,  1904,  I  handled  nearly  a  carload  a  day,  but  not  over  a 
car  a  day  at  any  time;  I  thought  it  was  wise  to  make  a  contract  early 
for  my  supply  of  ice;  I  did  not  try  to  get  every  bit  of  the  output  of 
the  Armstrong  Company;  he  sent  for  me  to  come  down  and  wanted 
me  to  handle  his  ice;  he  didn't  say  all  of  it;  he  said  he  wanted  me  to 
take  about  twenty-five  tons  a  day;  I  was  not  going  to  take  all  of  his 
ice  that  he  could  spare;  I  was  not  going  to  contract  for  all  I  could  get 
from  him ;  I  wouldn't  sew  myself  up  to  take  any  certain  amount.  Along 
about  the  first  of  March  I  had  a  contract  with  Gardner  &  Tarver,  Earl 
S.  Graham  and  with  T.  L.  Benning,  to  get  ice  from  them  that  they  had 
contracted  for  with  the  Central  Ice  and  Cold  Storage  Company;  I 
went  to  the  Central  Ice  and  Cold  Storage  Company  after  that  ice;  I 
went  there  in  March — I  commenced,  I  believe,  the  first  of  March,  and 
got  ice  there  the  first,  second  and  third  of  March,  and  paid  Gardner  & 
Tarver  for  it,  and  on  the  4th  of  March  I  saw  Mr.  Drebelbis,  the 
manager  of  the  Central  Ice  and  Cold  Storage  Company,  and  he  told  me 
then  that  they  didn't  have  any  ice  there  to  sell  to  me;  that  if  I  got  any 
ice  there  I  would  have  to  buy  if  from  him ;  that  he  would  be  glad  to  sell 
me  ice,  and  would  sell  it  to  me  as  long  as  there  was  a  block  in  the  vaults, 
and  I  told  him  I  had  already  made  arrangements  with  those  parties  to  get 
part  of  their  ice  any  time  I  needed  it,  and  that  I  didn't  see  any  very 
good  reason  why  I  should  change  my  arrangements  with  those  parties, 
and  he  says,  "Well,  they  can't  sell  any  ice  to  you ;  they  can  simply  use 
any  ice  they  get  here!"  and  that  was  the  extent  of  the  conversation,  and 
1  said  to  him  that  I  would  not  change  my  arrangements  with  them ;  that 
was  on  the  5th  of  March,  and  I  continued  to  get  ice  there  and  had  it 
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charged  to  Gardner  &  Tarver  and  paid  them  for  it  whenever  I  would 
see  them,  and  took  a  written  order  there  a  time  or  two  signed  by  them, 
for  blank  number  of  pounds  and  they  would  fill  it  out,  I  don't  know 
how  many  times,  and  had  it  charged  to  them,  and  the  10th  morning  of 
March,  I  went  down  with  Mr.  Grigsby  and  Mr.  Trapp  who  were  running 
a  wagon,  and  had  just  started  up  the  day  before,  and  I  hadn't  got  any 
ice  on  the  Texas  &  Pacific  that  morning,  and  I  went  down  and  asked  Mr. 
Riser,  their  engineer,  for  some  ice,  and  he  says,  "No,  I  can't  let  you 
have  any,"  and  I  told  him  I  had  paid  Gardner  &  Tarver  and  Mr. 
Benning  for  it,  and  wanted  it  out  and  he  refused  to  let  me  have  it; 
the  engineer  would  not  let  me  have  the  ice;  he  was  the  man  that  had 
charge  of  delivering  the  ice  early  in  the  morning  before  anyone  elss 
came  down ;  the  time  I  was  there  was  about  three  or  four  o'clock  in  the 
morning;  he  was  the  night  engineer  that  I  speak  of.  About  11  o'clock 
on  the  17th  of  last  March,  I  telephoned  for  number  84  and  asked  for 
Mr.  Wakefield,  and  I  don't  know  who  answered  the  phone,  but  they 
said  he  wasn't  in  and  to  call  his  residence,  and  I  called  his  residence 
and  was  not  able  to  talk  to  him  and  then  I  called  number  62,  the 
Dallas  Tee  Factory  and  asked  to  speak  to  their  manager,  and  they  said 
to  call  the  engine  room,  and  give  me  the  number  to  call,  and  I  called 
the  engine  room  and  they  said  Mr.  Galloway  was  not  there,  and  then 
they  gave  me  still  another  number,  the  office  of  the  Dallas  Ice  Factory, 
and  I  called  that  and  asked  for  Mr.  Galloway  and  didn't  get  him.  and 
I  talked  to  Mr.  Herber,  who  answered  the  telephone,  and  asked  him  if 
I  could  get  some  ice  there;  then  I  phoned  to  Mr.  Flippen  at  the  Arm- 
strong Packing  Company;  then  I  phoned  number  712,  that  is  Wm.  J. 
Lemp's  factory,  and  was  referred  to  number  46,  and  asked  for  Mr. 
Feickert;  I  talked  over  the  phone  to  Mr.  Feickert  and  he  ^aid,  "We 
have  no  ice  to  sell  here,  you  will  have  to  call  Mr.  Wakefield,  he  has  our 
ice."  That  was  the  extent  of  the  conversation  between  me  and  Mr. 
Wakefield." 

F.  A.  Gillette  testified  that  he  was  local  freight  agent  of  the  Houston 
and  Texas  Central  Railroad  Company.  That  plaintiff,  Wills,  shipped 
considerable  ice  over  his  road  this  year,  1^04 ;  that  he  had  a  conversation 
with  Mr.  Jones  with  reference  to  his  road  shipping  ice  for  Wills.  That 
Jones  asked  him  if  his  road  was  shipping  ice  from  Fort  Worth  for 
W^ills.  That  he  told  him  that  it  was,  and  Jones  asked  him  if  there 
was  any  money  in  it  for  handling  the  ice,  and  that  he  asked  Jones 
what  he  meant.  That  since  he  thought  about  it  he  believed  Mr.  Jones 
did  ask  him  if  there  wasn't  some  way  by  which  he  could  decline  to 
haul  the  ice,  and  that  he  told  him  no,  there  wasn't;  that  they  were 
common  carriers  and  had  to  haul  it.  None  of  the  other  defendants 
approached  me  on  that  subject  at  any  time. 

R.  Zink  testified  that  last  summer  he  was  running  a  candy  kitchen 
and  ice  cream  parlor  on  Ross  Avenue  and  Central  Avenue,  and  that  he 
sold  ice;  that  about  the  first  of  March  he  called  up  Wakefield  over  the 
telephone  and  talked  with  him  with  reference  to  the  price  of  ice;  that 
Wakefield  quoted  him  price  and  that  he  told  him,  Wakefield,  that  he 
could  make  better  arrangements  and  could  get  ice  from  Mr.  Wills  for 
25  cents,  and  Wakefield  answered  that  he  could  furnish  ice  only  on 
those  terms,  and  that  be,  Zink,  replied  that  he  could  buy  ice  from  Wills 
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at  25  cents,  and  Wakefield  said  he,  Zink,  could  get  it  till  warm  weather 
came  and  then  he  couldn't  get  it,  and  then  what  would  he  do?  That 
Mr.  Wakefield  raised  the  price  of  ice  on  his  this  year  as  compared  with 
last  year. 

Joe  Bell  testified  that  he  was  running  a  store  and  blacksmith  shop 
at  Rylie.  That  during  October  he  got  1,100  pounds  of  ice  at  Lenip's 
factory  for  Wills.  That  he  got  it  in  his  wagon,  not  in  Wills's  wagon. 
That  his  wagon  was  a  farm  wagon.  That  when  he  went  after  the  ice 
they  asked  him  if  he  lived  in  the  country.  That  when  he  went  after 
the  ice  he  went  to  the  place  where  he  had  always  gone  after  ice,  and  that 
they  would  not  let  him  have  it  there,  but  sent  him  up  to  the  office.  That 
when  he  formerly  bought  ice  from  them  he  never  did  have  to  go  to  the 
office  after  it,  and  that  they  never  asked  him  before  that  where  he 
wanted  to  take  the  ice. 

A.  J.  Pulaski  testified  that  he  lived  at  Mesquite.  That  during  the 
summer  he  was  engaged  in  the  ice  and  meat  business.  That  this  season 
he  had  got  ice  from  Dallace  Ice  and  Fuel  Company,  from  Lemp  and 
from  Mr.  Armstrong.  That  the  only  question  they  asked  him  was  where 
he  was  doing  business  at,  and  that  this  question  was  only  asked  at 
Dallas  Ice  and  Fuel  Company  and  at  Lemp's,  but  that  Mr.  Armstrong 
was  acquainted  with  him,  and  he  presumed  knew  where  he  was  doing 
business. 

Ed  Tarver  testified  that  he  was  engaged  in  the  retail  ice  business; 
that  plaintiff,  Wills,  got  ice  from  him  up  to  March  10,  1904,  that 
during  the  latter  part  of  February,  he,  Tarver,  asked  Mr.  Drebelbis, 
manager  of  the  Central  Ice  and  Cold  Storage  Company,  if  he,  Drebel- 
bis, would  object  to  his,  Tarver's,  selling  ice  to  Wills,  and  he  replied 
that  he  would  not;  that  Wills  got  ice  there  until  March  10;  that  Mr. 
Drebelbis  then  told  him,  Tarver,  that  they,  Gardner  &  Tarver,  could  not 
sell  Wills  any  more  ice.  He,  Drebelbis,  said  that  he,  Tarver,  could 
neither  buy  any  ice  from  Wills  nor  sell  any  ice  to  Wills  as  he  was  a 
competitor  of  theirs. 

W.  C.  Wills  testified  that  he  was  a  brother  of  the  plaintiff;  that  he 
was  familiar  with  plaintiff's  business  and  had  worked  for  plaintiff; 
that  plaintiff's  business  had  a  value  prior  to  March  1,  1904;  that  the 
value  at  that  time  was  some  thousands  of  dollars,  between  $5,000  and 
$6,000;  that  he  left  plaintiff's  business  in  July,  and  that  the  value  of 
plaintiff's  business  had  depreciated  until  it  was  worth  only  between 
$200  and  $400  at  that  time. 

George  Gardner  testified  that  he  was  engaged  in  the  ice  business; 
that  on  the  last  day  of  February  he  and  Tarver  went  down  to  the 
Central  Company's  office  and  talked  with  Mr.  Drebelbis  in  regard  to 
his  factory  allowing  Mr.  Wills  to  use  their  ice  through  them,  Gardner 
&  Tarver;  that  Mr.  Drebelbis  said  he  was  perfeotly  willing  for  them 
to  let  Wills  have  ice;  that  this  conversation  took  place  about  the  last 
day  of  February,  just  before  the  Armstrong  contract  expired,  which 
was  on  the  first  of  March ;  that  they,  Gardner  &  Tarver,  gave  Mr.  Wills 
orders, for  ice  and  they  were  accepted  till  the  morning  of  March  10, 
1904,  at  which  time  the  Central  Ice  and  Cold  Storage  Company  refused 
to  honor  their,  Gardner  &  Tarver's  orders  in  favor  if  Wills;  that  the 
man  in  charge,  Kiser,  stated  that  he  had  instructions  from  Drebelbis, 
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the  manager,  not  to  load  out  Mr.  Wills  and  Mr.  Grigeby;  that  Mr. 
Grigsby  was  a  man  that  had  been  getting  ice  there  under  Mr.  Wills — 
one  of  Mr.  Wills'  men. 

The  foregoing,  we  think,  is  all  the  testimony,  contained  in  the  record, 
material  to  a  decision  of  the  question  presented  and  an  understanding 
of  our  ruling. 

In  the  case  of  Delz  v.  Winfree,  80  Texas,  400,  our  Supreme  Court 
approves  the  doctrine,  that  a  conspiracy  can  not  be  made  the  subject 
of  a  civil  action,  although  damages  result,  unless  something  is  done 
which,  without  the  conspiracy,  would  give  a  right  of  action.  It  is  held 
that  the  true  test  as  to  whether  such  action  will  lie  is  whether  the  act 
accomplished  after  the  conspiracy  is  formed  is  itself  actionable.  In 
that  case  the  following  proposition  is  also  conceded  to  be  correct:  "A 
person  has  an  absolute  right  to  refuse  to  have  business  relations  with 
any  person  whomsoever,  whether  the  refusal  is  based  upon  reason  or  is 
the  result  of  whim,  caprice,  prejudice  or  malice,  and  there  is  no  law 
which  forces  a  man  to  part  with  his  title  to  property."  It  is  said,  how- 
ever, that  the  latter  proposition  must  be  limited  to  the  individual  action 
of  the  party  who  asserts  the  right;  that  one  person,  from  such  motives, 
may  not  influence  another  to  do  the  same  thing. 

Now,  if  we  should  concede,  which  we  do  not,  that  there  was  sufficient 
evidence  introduced,  which  would  have  justified  a  finding  that  the  con- 
spiracy had  been  established,  still  the  record  will  be  searched  in  vain, 
we  think,  for  any  testimony  which  would  have  authorized  a  finding  by 
the  jury  that  appellees,  or  either  of  them,  did  any  act,  after  such  con- 
spiracy was  formed,  which  in  itself  constituted  actionable  wrong  and  on 
account  of  which  appellant  was  entitled  to  recover  damages.  The  near- 
est approach  to  any  evidence  tending  to  show  a  cause  of  action  for 
damages,  without  the  conspiracy  alleged,  is  the  testimony  of  Gardner 
and  statement  of  appellant  that  he  had  a  contract  with  Gardner  &  Tarver 
to  get  ice  from  them  that  they  had  contracted  for  with  the  Central  Ice 
and  Cold  Storage  Company,  and  that  Mr.  Drebelbis,  manager  of  said 
company,  on  or  about  tne  4th  day  of  March,  1904,  told  him  that  Gard- 
ner ft  Tarver  could  not  sell  ice  to  him,  and  on  the  morning  of  March 
10,  1904,  refused  to  let  him  have  ice  on  the  order  of  Gardner  &  Tarver, 
and  the  testimony  of  Tarver  to  the  effect  that  on  the  evening  of  the  9th 
of  March,  1904,  Mr.  Drebelbis  told  him  that  the  firm  of  Gardner  ft 
Tarver  could  not  sell  appellant  any  more  ice;  that  Drebelbis  said  that 
he,  Tarver,  could  neither  buy  ice  from  appellant  nor  sell  any  ice  to  him. 
There  is  no  evidence,  however,  that  Gardner  &  Tarver  or  either  of  them, 
refused  to  sell  appellant  ice,  or  that  he  sustained  any  damage  whatever 
by  reason  of  Dreoelbis's  statement.  Nor  does  the  evidence  show  that 
Drebelbis  ever  attempted  in  any  manner  to  induce  Gardner  ft  Tarver 
or  any  one  else  not  to  sell  ice  to  appellant,  unless  his  statements  to  ap- 
pellant and  Tarver  referred  to  can  be  so  construed.  But  applying  the 
principle  recognized  in  the  case  of  Delz  v.  Winfree,  supra,  we  think  this 
testimony  insufficient  to  show  a  cause  of  action  against  the  Central  Ice 
and  Cold  Storage  Company.  It  had  the  right  to  refuse  to  sell  its  ice  to 
appellant,  either  directly  or  through  Gardner  &  Tarver,  and  the  mere 
exercise  of  that  right,  no  matter  what  may  have  been  the  motive  for 
doing  so,  whether  caprice,  malice  or  prejudice,  did  not  render  it  liable 
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to  appellant  in  damages  on  account  of  such  refusal.  As  seen  in  the  case 
cited  the  assertion  of  this  privilege  by  the  Central  Ice  and  Cold  Storage 
Company  could  not,  legally,  be  carried  beyond  its  individual  action.  It 
did  not  have  the  right  to  influence  Gardner  &  Tarver  or  any  other  per- 
son to  refuse  the  sale  of  ice  to  appellant,  and  the  evidence,  as  said,  fails 
to  show  any  such  attempt  on  said  appellee's  part  to  exercise  such  in- 
fluence as  amounted  to  a  breach  of  the  privilege  mentioned  or  rule  an- 
nounced. -It  appears  without  contradiction  that  after  Drebelbis  told  ap- 
pellant that  Gardner  &  Tarver  could  not  sell  him  ice,  the  appellee.  Cen- 
tral Ice  and  Cold  Storage  Company  continued  to  let  him  have  ice  through 
Gardner  &  Tarver  until  March  10,  1904,  and  that  prior  to  March  10, 
1904,  appellant  had  contracted  to  get  his  ice  from  Fort  Worth,  and 
about  10  o'clock  a.  m.  on  that  day  received  from  Fort  Worth  a  car  of 
ice  containing  about  fifteen  tons.  It  further  appears  that  in  the  con- 
versation in  which  Drebelbis  told  appellant  that  Gardner  &  Tarver  could 
not  sell  him  ice,  he  stated  to  appellant  that  if  he  got  any  ice  from  the 
Central  Ice  and  Cold  Storage  Company  he  would  have  to  buy  it  from 
him ;  that  he,  Drebelbis,  would  be  glad  to  sell  him  ice  and  would  do  so 
as  long  as  there  was  a  block  in  the  vault.  Appellant  replied  to  this  state- 
ment, in  effect,  that  he  had  made  arrangements  with  Gardner  &  Tarver 
to  get  a  part  of  the  ice  they  had  contracted  to  get  from  the  Central  Ice 
and  Cold  Storage  Company  and  would  make  no  change,  and  did  not 
thereafter,  so  far  as  the  record  shows,  try  to  buy  any  ice  directly  from 
that  company.  Nor  does  it  appear  that  after  the  morning  of  March  10, 
1904,  he  ever  attempted  to  do  so  through  Gardner  &  Tarver  or  upon 
their  order  and  was  refused.  Again,  it  is  shown  beyond  controversy  that 
this  appellee  had  no  contract  whatever  with  the  other  appellees  in  regard 
to  the  sale  of  ice.  In  reference  to  the  other  appellees,  C.  L.  Wakefield, 
Lemp,  the  People's  Ice  Company  and  the  Dallas  Ice  Factory,  Light  and 
Power  Company,  the  evidence  fails  to  show  that  appellant  made  any 
demand  upon  either  of  them  for  the  sale  to  him  of  any  of  their  ice. 
The  extent  of  his  efforts  to  get  ice  from  either  of  these  appellees,  if  it 
can  be  said  that  such  was  his  purpose,  will  be  found  in  appellant's  tes- 
timony to  the  effect  that  on  March  17,  1904,  he  asked  for  Mr.  Wake- 
field over  telephone  No.  84,  and  was  informed  by  some  unknown  person 
to  call  his  residence;  that  he  called  his  residence  and  "was  not  able  to 
talk  to  him,"  why,  he  does  not  say;  that  he  then  called  the  Dallas  Ice 
Factory,  over  telephone  No.  62,  and  asked  to  speak  to  the  manager  and 
was  directed  to  call  the  engine  room,  which  he  did,  and  they  said  Mr. 
Galloway  was  not  there ;  that  after  another  effort  over  another  telephone 
to  the  Dallas  Ice  Factory  he  failed  to  get  Mr.  Galloway,  but  that  Mr. 
Herber  answered  his  call  and  he  asked  him  if  he,  appellant,  could  get 
some  ice  there,  but  does  not  state  what  reply  Mr.  Herber  made ;  that  he 
then  telephoned  Mr.  Flippen,  of  the  Armstrong  Packing  Company,  for 
what  purpose  he  does  not  say,  neither  does  he  say  whether  or  not  he 
reached  and  talked  with  Mr.  Flippen.  That  he  then  telephoned  to  Wm. 
J,  Lemp's  factory  and  talked  to  Mr.  Feickert,  and  that  Mr.  Feickert, 
said,  "We  have  no  ice  to  sell  here;  you  will  have  to  call  Mr.  Wakefield, 
he  has  our  ice."  If  at  any  other  time  or  in  any  other  manner  during 
the  period  covered  by  the  allegations  of  his  petition  appellant  tried  to 
buy  ice  from  either  of  said  appellees,  it  is  not  disclosed  by  the  record. 
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We  think  the  right  of  C.  L.  Wakefield  to  purchase  the  ice  of  his  co- 
appellees  as  disclosed  by  the  evidence  before  us  can  not  be  doubted.  If 
these  contracts  of  either  of  them,  which  were  in  writing,  were  in  viola- 
tion of  our  anti-trust  statutes  or  any  other  law,  there  is  no  evidence  of 
the  fact  contained  in  the  statement  of  facts  sent  to  this  court.  Insofar 
as  the  testimony  shows  these  contracts  were  independent  of  each  other, 
involved  only  an  ordinary  business  transaction  for  the  purchase  of  the 
ice  contracted  for,  and  in  no  way  infringed  upon  the  rights  of  appel- 
lant or  any  other  ice  dealer.  There  is  no  concerted  action  or  scheme 
shown,  whatever  may  have  been  the  real  facts,  on  the  part  of  these 
appellees  to  injure  appellant's  business  or  to  destroy  or  forbid  com- 
petition in  trade.  It  is  true  the  record  shows  that  appellee  Wakefield 
refused  to  attach  to  his  deposition  copies  of  these  contracts  and  failed 
to  state  the  exact  terms  thereof;  and  it  is  argued,  in  effect,  that  the 
withholding  of  this  evidence  gives  rise  to  a  strong  legal  presumption  of 
the  truth  of  appellant's  allegations.  Now,  while  such  conduct  may  fur- 
nish a  circumstance  tending  to  show  that  the  terms  of  the  contracts, 
had  they  been  disclosed,  might  have  affected*  injuriously  the  interest  of 
appellees,  still  it  was  not  of  such  probative  force,  either  alone  or  con- 
sidered together  with  all  the  other  evidence  in  the  record,  as  would  have 
authorized  a  verdict  for  appellant.  It  may  be  that  by  the  failure  to 
produce  these  contracts  and  reveal  their  contents  to  the  court  and  jury 
important  facts  were  not  disclosed,  and  the  case  in  that  respect  and  to 
that  extent  undeveloped.  If,  however,  any  effort  was  made,  further  than 
propounding  interrogatories  and  taking  Wakefield's  deposition,  under  the 
ample  provisions  of  the  law  to  require  the  production  of  these  instru- 
ments or  to  compel  the  witness  to  state  their  exact  contents,  instead  of 
his  conclusion  of  their  legal  effect,  it  is  not  shown. 

We  conclude  the  evidence  adduced  was  insufficient  to  sustain  the 
charge  of  conspiracy  or  to  authorize  a  recovery  against  appellees,  or 
either  of  them,  on  account  of  any  of  the  matters  alleged,  and  that  the 
court  correctly  instructed  a  verdict  in  their  favor.  The  rule  is  that 
though  there  be  slight  testimony,  yet  "if  its  probative  force  be  so  weak 
that  it  only  raises  a  mere  surmise  or  suspicion  of  the  existence  of  the 
facts  sought  to  be  established,  it  is  the  duty  of  the  court  to  instruct  a 
verdict."     (Joske  v.  Irvine,  91  Texas,  574.) 

The  judgment  of  the  court  below  is  affirmed. 

Affirfned. 


C.  B.  Cabswell  &  Co.  v.  Louis  Habbehzettle,  Administbatob. 

Decided  May  20,  1905. 

1. — ^Warranty — Liability  for  Taxes— Bate  of  Lien. 

All  property  owned  by  a  person  on  January  1  must  be  listed  for  taxation 
by  June  I  following,  and  although  the  taxes  for  that  year  do  not  become  due 
until  October  1,  sucli  owner  is  personally  liable  therefor,  even  though  he  sells 
the  property  prior  to  October  1  and  before  the  amount  of  the  taxes  has  been 
ascertained.  The  lien  which  the  Constitution  fixes  upon  realty  to  secure  the 
taxes  and  penalties  attaches  from  January  1.    Const,,  art,  8,  seo,  15. 
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8. — Same — ^Penaltiei  and  Costs  Aoomed. 

Penalties  and  costs  which  accrue  as  a  necessary  consequence  of  a  failure 
to  pay  the  taxes  become  a  charge  on  the  land,  and  where  the  owner  has  sold 
the  land  with  warranty  he  is  liable  for  such  penalties  and  costs  equally  as 
for  the  taxes. 

8. — Same— Payment  by  Grantee— KeooTery  Back. 

Where  a  grantee  of  land  holding  under  a  deed  with  covenants  against  in- 
cumbrances discharges  a  lien  on  the  land  for  taxes  due  by  the  grantor  he  is 
entitled  to  recover  for  the  accrued  interest,  penalties  and  costs  which  he  so 
pays,  as  well  as  for  the  taxes.  Carswell  v.  Haberzettle,  99  Texas,  1,  on  cer- 
tified question. 

Appeal  from  the  County  Court  of  Hill.  Tried  below  before  Hon.  L. 
C.  Hill. 

W.  H.  Allen,  for  appellant. 

A.  0.  Walker,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  brought  by  appellants 
in  the  County  Court  of  Hill  County  against  Louis  Habberzettle,  as 
administrator  of  the  estate  of  George  Walter,  deceased,  to  establigh 
against  the  estate  of  said  decedent  a  claim  alleged  to  be  due  on  account 
of  the  breach  of  the  covenants  of  warranty  contained  in  a  deed  executed 
April  16,  1900,  by  the  said  Walter,  to  appellants,  conveying  to  them  cer- 
tain real  property  situated  in  the  city  of  Terrell,  Kaufman  County, 
Texas.  The  petition  charges  that  the  property  was  encumbered  witii 
the  taxes  for  the  year  1900,  the  State  and  county  taxes  being  $83.07, 
with  $9.80  penalty,  interest  and  costs;  and  the  city  taxes  being  $109.08, 
with  $10.90  penalty,  interest  and  costs,  making  the  total  encumbrance 
$312.79.  This  amount  appellants  allege  they  paid  June  20,  1901.  It 
was  further  alleged,  in  substance,  that  the  deceased,  George  Walter,  in 
his  lifetime  conveyed  said  land  and  premises  to  appellants  by  warranty 
deed,  therein  covenanting  that  the  same  were  free  from  all  encumbrances 
and  charges  for  taxes  for  the  year  1900;  that  said  Walter  rendered  said 
propertv  to  the  State  and  county  for  taxes  for  said  year  at  a  valuation 
of  $10,000,  and  to  the  said  city  of  Terrell  at  a  valuation  of  $12,000 ; 
that  at  the  time  of  the  conveyance  of  the  property  to  appellants  it  was 
in  fact  encumbered  with  the  taxes  lor  the  year  1900;  that  appellee's 
intestate  failed  and  refused  to  pay  said  taxes  or  any  part  thereof,  and 
appellants  were  forced  to  pay  the  same.  It  was  also  alleged  that  ap- 
pellants presented  an  account  of  the  sums  paid  by  them,  duly  verified,  to 
appellee  as  administrator  of  the  estate  of  the  said  Walter,  for  allowance 
as  a  claim  against  said  estate,  but  that  appellee  refused  to  allow  the 
same  or  any  part  thereof.  Ordinances  of  the  city  of  Terrell  were  also 
pleaded,  and  copies  thereof  attached  to  appellants'  petition,  showing  the 
enactment  or  adoption  by  the  City  Council  of  that  city  of  the  same  or 
similar  provisions  of  law  in  regard  to  the  levy  and  collection  of  taxes 
on  property  in  said  city,  with  penalties  prescribed  for  the  failure  to 
pay  same,  as  are  found  in  our  State  laws. 

To  appellants'  petition  appellee  interposed  the  following  special  ex- 
ceptions:   First,  said  petition  fails  to  show  that  this  court  has  juris- 
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diction  of  the  subject  matter  herein;  second,  said  petition  shows  that 
the  breach  of  warranty  complained  of  is  alleged  to  have  been  made 
on  April  15^  1900,  when  there  was  no  taxes  due  on  the  land  purchased 
by  plaintiffs  from  defendant's  intestate,  and  that  only  the  amount  of 
$192.09  became  thereafter  due  (over  which  amount  this  court  has  no 
jurisdiction)  and  that  the  balance  of  the  claim  of  plaintiffs  is  for  pen- 
alties and  costs,  which,  as  shown  by  said  petition,  if  any  there  were, 
was  through  the  negligence  and  laches  of  plaintiffs  while  in  possession 
of  property,  which  could  not  be  charged  to  defendant  or  his  intestate, 
wherefore  defendant  says  that  that  court  is  without  jurisdiction  of  the 
subject  matter  herein ;  third,  said  petition  fails  to  show  that  this  defend- 
ant or  his  intestate,  George  Walter,  had  any  notice  of  the  nonpayment 
of  such  taxes  and  penalties  and  costs  accrued  thereon.  These  exceptions 
were  sustained  by  the  trial  court  and  the  cause  dismissed. 

The  court  held  that  plaintiffs  were  not  entitled  to  recover  the  costs 
and  penalties  set  up  in  their  petition,  and  struck  out  the  same;  that 
after  deducting  the  sum  of  said  costs  and  penalties  the  amount  remain- 
ing in  controversy  was  less  than  $200,  and  the  court  was  without  juris- 
diction to  render  judgment  therefor. 

The  court  erred  in  sustaining  appellee's  exceptions  and  striking  out 
the  amount  of  penalties  sought  to  be  recovered  by  appellants.  All  prop- 
erty owned  by  a  person  in  this  State  on  the  first  day  of  January  must 
be  listed  for  taxation  between  that  date  and  June  1,  of  each  year,  and 
notwithstanding  the  taxes  do  not  become  due  until  the  1st  day  of  October 
following,  he  is  personally  liable  for  the  taxes  of  that  year,  though  he 
sells  the  property  before  tiie  amount  of  such  taxes  has  been  ascertained 
and  before  the  payment  thereof  becomes  due.  If  not  paid  on  or  before 
the  dlst  day  of  January  of  the  succeeding  year,  a  penalty  of  ten  percent 
on  the  entire  amount  of  such  taxes  accrues.  To  secure  the  payment  of 
taxes  and  penalties  the  Constitution  provides  that,  'The  annual  assess- 
ment made  upon  landed  property  shall  be  a  special  lien  thereon,  and 
all  property,  both  real  and  peronal,  belonging  to  any  delinquent  taxpayer 
shall  be  liable  to  seizure  and  sale  for  the  payment  of  all  the  taxes  and 
penalties  due  by  such  delinquent."  (Art.  8,  sec.  15.)  This  lien  attaches 
and  the  taxes  become  an  encumbrance  on  the  land  from  the  date  liability 
is  fixed  on  the  owner,  which  is  the  1st  day  of  January  of  the  year,  al- 
though the  amount,  of  said  taxes  is  not  fixed  and  determined  until  some 
time  subsequent  thereto.  It  follows  that  the  taxes  due  by  appellee's 
intestate  for  the  year  1900  on  the  land  sold  appellants,  were  an  encum- 
brance on  said  land  when  conveyed,  and  remained  such  until  paid  off 
by  them  in  June,  1901.  (Cruger  v.  Oinnuth,  3  App.  Civ.  Cases,  sec. 
24;  Alney  v.  Hunt,  48  111.,  46;  Rundell  v.  Lakey,  40  N.  Y.,  614.) 

The  penalties  sued  for  by  appellants  were  a  proper  element  of  their 
damages.  Their  grantor  having  failed  to  pay  the  taxes  within  the  time 
required  by  law,  such  penalties  accrued  as  a  necessary  consequence  of 
such  failure  and  became  a  charge  upon  the  land.  To  relieve  their  prop- 
erty from  the  encumbrance  now  resting  upon  it,  appellants  were  forced 
to  pay  not  only  the  taxes  due,  but  the  penalties  accrued,  which  amounted 
in  the  aggregate,  as  shown  by  their  petition,  to  the  sum  of  $212.79. 
The  amount  sued  for  being  less  than  the  purchase  price  of  the  land, 
the  measure  of  their  damages  for  a  breach  of  the  covenants  in  their 
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deed  was  the  necessary  sum  paid  by  them  in  good  faith  to  discharge  the 
encumbrance  and  protect  their  land  from  seizure  and  sale  to  satisfy 
the  same.  The  encumbrance,  as  regards  both  the  taxes  and  penalties, 
was  one  suffered  by  the  grantor,  in  this  instance^  which  it  was  within 
his  power  and  duty  to  have  avoided. 

The  questions,  however,  were  certified  to  our  Supreme  Court,  and  in 
answering  them  that  court  said:  "It  is  now  the  settled  law  in  this 
court  that  although  the  amount  claimed  in  the  petition  may  be  suffi- 
cient to  give  the  court  jurisdiction  of  the  case,  yet  if  the  facts  alleged 
be  such  as  to  show  no  cause  of  action  as  to  such  part  of  the  whole 
sum  sued  for,  as  to  reduce  it  below  the  amount  for  which  the  court 
has  jurisdiction,  the  suit  should  be  dismissed.  (Western  U.  Tel.  Co. 
V.  Arnold,  9  Texas  Ct.  Rep.,  343.)  But  we  are  of  the  opinion  that  the 
penalties  and  costs  which  accrued  upon  the  failure  of  the  grantor  in 
the  deed  to  pay  the  taxes,  stand  upon  the  same  footing  as  the  taxes 
themselves.  The  covenantee,  in  a  case  like  this,  makes  no  promise  to 
the  covenantor  and  owes  him  no  duty.  On  the  other  hand,  it  is  the 
duty  of  the  latter  to  remove  the  encumbrance.  Therefore,  as  we  think, 
that  if  to  the  debt  of  the  covenantor,  which  constitutes  the  encumbrance 
on  the  land,  there  is  annexed  either  by  law  or  by  contract,  some  con- 
dition, by  the  happening  of  which  the  debt  may  be  increased,  and  the 
condition  happens,  the  increment  is  as  much  a  part  of  the  encumbrance 
as  the  original  debt;  and  we  also  think  the  rule  would  apply  with 
peculiar  force,  when  the  happening  of  the  contingency  is  the  result  of 
the  covenantor's  own  default.  For  illustration,  let  us  suppose  that  A, 
after  having  given  a  mortgage  upon  a  tract  of  land,  conveys  it  to  B, 
with  a  covenant  against  encumbrances;  that  the  debt  secured  contains 
a  stipulation  that  in  case  suit  is  brought,  the  debtor  shall  pay  ten  percent 
additional  as  attorney's  fees,  and  that  the  debtor  fails  to  pay  and  suit 
is  brought?  In  such  a  case  it  could  as  well  be  said  that  the  interest 
on  the  debt  was  not  covered  by  the  mortgage  as  that  the  attorney's  fees 
were  not.  So  in  this  case  by  reason  of  the  default  of  the  grantor  in  the 
deed  in  failing  to  pay  the  taxes  assessed,  the  debts  are  by  operation  of 
law  increased  by  penalties  and  costs,  which  increase  it  was  the  duty 
of  the  covenantor  and  not  the  duty  of  the  covenantee  to  prevent.  Clear- 
ly the  State,  county  and  city  had  a  lien  upon  the  land  as  well  for  the 
penalties  and  costs  as  for  the  taxes  themselves ;  and  .we  fail  to  see  any 
principle  upon  which  it  can  be  claimed  that  any  duty  was  devolved  upon 
the  covenantee  to  discharge  at  any  stage  the  obligation  which  the  cove- 
nantor had  undertaken  to  perform."  (Carswell  v.  Habberzettle,  99 
Texas,  1,  12  Texas  Ct.  Rep.,  786.) 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  P.  King  v.  J.  P.  Griffin. 

Decided  May  20,  lil05. 

Leave  Contraot — Breach — ^Damages — ^Value  of  ProipectiTe  Oropt. 

Where  land  was  leased  to  plaintiff  to  be  planted  by  him  in  crops,  and 
through  breach  of  the  contract  he  was  deprived  of  the  use  of  the  land,  he 
could  show,  in  an  action  for  the  damages,  the  value  of  the  crops  that  might 
have  been  made  by  him  on  the  land  as  a  basis  for  estimating  the  damages. 
Overruling  Lloyd  v.  Capps,  29  S.  W.  Rep.,  505,  and  following  Rogers  v.  Mc- 
Guffey,  96  Texas,  505. 

Appeal  from  the  County  Court  of  Collin.  Tried  below  before  Hon. 
P.  E.  Wilcox. 

4.  S,  Dickinson,  for  appellant. 

Abemathy  dk  Abemathy,  for  appellee. 

RAINEY,  Chief  Justice. — W.  P.  King  sued  to  recover  of  J.  P. 
GriflBn  damages  for  the  alleged  breach  of  a  rental  contract.  Grifl&n  de- 
murred to  the  petition,  which  was  sustained,  and  King  failing  to  amend, 
the  suit  was  dismissed,  and  this  action  of  the  court  is  assigned  as  error. 

King  alleged,  in  effect,  that  in  October,  1904,  he  entered  into  a 
contract  with  Griffin  by  which  Griffin  was  to  lease  to  him  for  the  year 
1904  a  certain  tract  of  land  of  about  35  acres,  30  acres  of  which  he 
was  to  cultivate  in  cotton  and  five  acres  in  com;  that  there  was  on  said 
land  a  good  house,  bams,  etc.,  that  he  was  to  use ;  that  Griffin,  without 
just  cause  or  excuse,  breached  said  contract  by  renting  the  land  to  an- 
other and  placing  him  in  possession  of  same,  thereby  depriving  him. 
King,  of  the  use  thereof;  that  he  would  have  raised  on  said  land  sixteen 
bales  of  cotton,  three-fourths  of  which  would  have  been  reasonably  worth 
$600,  and  have  raised  250  bushels  of  com,  two-thirds  of  which  would 
have  been  worth  $85;  that  he  was  to  pay  Griffin  one-fourth  the  cotton 
raised  and  one-third  of  the  corn  raised.  It  was  further  alleged  that  the 
use  of  the  house,  bam,  etc.,  was  worth  $100  for  the  year ;  and  plaintiff 
was  able  and  willing  to  fulfill  said  contract  as  he  had  agreed  to  do.  He 
further  alleged  that  by  reason  of  said  breach  he  necessarily  lost  about 
thirty  days,  together  with  his  wagon  and  team  in  hunting  for  other  land, 
to  plaintiff's  damage  $60.    The  total  damage  he  alleged  to  be  $845. 

The  special  exception  urged  to  the  petition  and  sustained  by  the  court 
was  that  King  did  not  set  out  sufficient  facts  to  show  that  he  was 
entitled  to  recover  for  the  value  of  the  crops  he  alleges  he  would  have 
made,  etc.  This  being  sustained,  the  court  did  not  have  jurisdiction 
of  the  remaining  amount  of  damages  alleged  and  the  cause  was  dis- 
missed. 

So  the  only  question  for  solution  is,  was  the  proper  measure  of  dam- 
ages alleged?  In  the  case  of  Lloyd  v.  Capps,  29  S.  W.,  505,  this  court 
held,  opinion  by  Justice  Finley,  that  in  this  cliaracter  of  case  a  recovery 
could  not  be  had  for  what  might  have  been  made  had  plaintiff  been 
allowed  to  cultivate  the  land,  as  such  was  subject  to  too  many  contin- 
gencies.    The  measure  there  stated  is,  "In  the  absence  of  any  special 
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damages  flowing  from  the  breach  of  the  contract,  and  not  having  paid 
for  the  use  of  the  land,  plaintiff  was  only  entitled  to  recover  the  differ- 
ence in  value  of  what  he  agreed  to  pay  for  the  use  of  the  land  and  that 
which  the  use  of  the  land  was  worth.  This  would  constitute  the  value 
of  his  contract.  If  no  difference  existed  in  what  he  agreed  to  pay, 
and  what  the  use  of  the  land  was  worth,  he  would  only  be  entitled  to 
nominal  damages,^^  citing  numerous  cases. 

In  the  case  of  Rogers  v.  McGuffey,  96  Texas,  565,  7  Texas  Ct.  Rep., 
564,  this  identical  question  was  passed  upon  by  our  Supreme  Court  in 
answer  to  certified  questions  by  the  Court  of  Civil  Appeals  at  San  An- 
tonio, and  the  effect  of  their  holding  is  contrary  to  Lloyd  v.  Capps, 
supra.  We  understand  from  the  Supreme  Court's  holding  that  proof 
of  the  value  of  the  crops  that  might  probably  have  been  made  on  the 
land  for  the  time  specified  can  be  shown  as  a  basis  for  estimating  dam- 
ages. "It  is  true  that  the  plaintiff  is  not  necessarily  entitled  to  recover 
as  fully  as  if  the  contract  had  been  performed,  it  often  being  neces- 
sary to  make  proper  deductions  in  order  to  ascertain  the  true  amount  of 
his  damages.*'  The  measure  of  damages  usually  applied  is  that  that 
gives  compensation  for  the  loss  actually  sustained,  and  that  measure 
which  more  nearly  produces  this  result  should  be  adopted. 

It  seems  the  Supreme  Court  does  not  regard  the  rule  laid  down  in 
the  Lloyd-Capps  case  as  sufficiently  comprehensive  to  allow  compen- 
sation in. cases  like  this,  and  while  there  is  some  uncertainty  in  ar- 
riving at  the  true  damages  sustained  in  attempting  to  show  what  prob- 
ably might  be  raised  on  the  land  under  a  contract  like  the  one  under 
consideration,  yet  it  comes  nearer  affording  compensation  for  the  loss 
actually  sustained  than  the  other.  (Brincefield  v.  Allen,  25  Texas  Civ. 
App.,  258,  1  Texas  Ct.  Rep.,  701;  Rogers  v.  McGuffey,  8  Texas  Ct.  Rep., 
164;  Hassell  v.  Nutt,  14  Texas,  260.) 

We,  therefore,  hold  that  the  rule  in  Lloyd  v.  Capps,  supra,  is  not 
applicable  to  this  character  of  case,  and  in  that  respect  it  is  overruled. 

The  trial  court  having  erred  in  sustaining  the  exception  to  plaintiff's 
petition,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 


W.  ScoTT  AND  Company  v.  E.  T.  Woodard. 

Decided  Maj  22,   1905. 

1. — ^AdmissloiiB — Application  for  Continnanoe  as  Evidence. 

An  application  for  continuance  made  by  plaintiffs  through  their  attorney 
may  be  put  in  evidence  where  it  contains  an  admission  which  clearly  contradicts 
their  testimony  as  given  at  the  trial. 

2. — Practice  on  Appeal — Conflicting  Evidence. 

A  verdict  clearly  supported  by  the  testimony  of  a  credible  witness  will  not 
be  set  aside  on  appeal  because  of  a  conflict  between  his  testimony  and  that  of 
another  witness. 

Appeal  from  the  District  Court  of  Howard.    Tried  below  before  Hon. 
Jas.  L.  Shepherd. 
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John  B.  Littler,  Ellis  Douthit  and  Matlock,  Miller  £  Dycus,  for 
appellants. — The  aflBdavit  for  continuance  made  by  plaintiffs*  attorney 
was  inadmissible  in  evidence  to  impeach  the  witness,  W.  C.  Robertson, 
because  it  was  hearsay.  Wilburn  v.  State,  77  S.  W.  Rep.,  3 ;  Povner  v. 
State,  48  S.  W.  Rep.,  516. 

S.  H.  Morrison,  for  appellee. — The  affidavit  for  continuance  was  an 
admission  by  appellants  that  W.  Scott  was  the  only  witness  for  appel- 
lants who  knew  the  terms  of  agreement  between  the  parties,  was  part 
of  appellants'  pleading  in  the  case,  and  was  admissible  for  both  rea- 
sons, and  appellants  having  offered  the  entire  motion  can  not  now  be 
heard  to  complain  at  its  being  introduced  or  at  its  being  considered 
as  a  circumstance  tending  to  impeach  Robertson  or  for  any  other  pur- 
pose. Norton  v.  Maddox,  66  S.  W.  Rep.,  319 ;  Fidelity  &  Casuality  Co. 
v.  Brown,  69  S.  W.  Rep.,  916 ;  Atkins  v.  New  York  Life  Insurance  Co., 
62  S.  W.  Rep.,  563;  San  Antonio  &  A.  P.  R.  R.  Co.  v.  Barnett,  66 
S.  W.  Rep.,  474;  Western  Un.  Tel.  Co.  v.  Barefoot,  74  8.  W.  Rep., 
516;  H.  E.  &  W.  T.  R.  R.  Co.  v.  Dewalt,  70  S.  W.  Rep.,  531;  Ft. 
Worth  &  D.  C.  R.  R.  Co.  v.  Wright,  64  S.  W.  Rep.,  1001;  Jarrell  v. 
Crow,  71  S.  W.  Rep.,  397 ;  St.  Louis  &  S.  W.  R.  R.  Co.  v.  Hughes,  73 
S.  W.  Rep.,  976;  Galveston,  H.  &  S.  A.  R.  R.  Co.  v.  Baumgarten,  72 
S.  W.  Rep.,  78. 

STEPHENS,  Associate  Justice. — Appellants  purchased  of  appellee 
four  sections  of  school  land  in  Howard  County,  Texas,  for  which  they 
made  a  cash  payment  of  $2,500.  Before  this  sale  was  made  appellee 
owed  them  several  hundred  dollars,  which  indebtedness,  according  to 
his  version,  was  extinguished  by  the  sale,  but  according  to  the  version 
of  appellants,  remained  unsatisfied,  and  this  suit,  was  brought  to  re- 
cover the  amount  claimed  to  be  due. 

The  case  was  one  of  conflicting  evidence,  and  the  verdict  in  appellee^s 
favor  therefore  establishes  his  contention. 

There  was  no  error  in  allowing  appellee  to  introduce  in  evidence  the 
application  for  continuance  made  by  the  appellants  through  their  at- 
torney, since  it  contained  an  admission  which  contradicted  the  testimony 
of  each  of  them  on  the  trial.  (Houston,  E.  &  W.  T.  R.  R.  Co.  v. 
Dewalt,  96  Texas,  121,  70  S.  W.  Rep.,  531,  and  cases  there  cited. 

The  charge  of  the  court  is  criticised,  but  we  are  unable  to  see  how 
it  could  have  been  misleading,  since  it  submitted  in  plain  language 
the  controverted  issues  of  fact  raised  by  the  pleadings  and  evidence. 

The  verdict  is  also  complained  of,  but  was  warranted  by  the  testi- 
mony of  appellee.  That  we  have  no  power  to  set  aside  a  verdict  clearly 
supported  by  the  testimony  of  a  credible  witness  because  of  a  conflict 
between  his  testimony  and  that  of  other  witnesses,  is  too  well  settled 
to  admit  of  discussion. 

The  judgment  is  therefore  aflSrmed. 

Affirmed. 

Writ  of  error  ref use^. 


500  Texas  Civil  Appeals  Reports^  Vol.  39.  [May, 

George  R.  Brinqhurst  et  al  v.  The  Texas  Company  et  al. 

Decided  May  23,  1905. 

1. — Statute  of  Frauds — ^Parol  Sale  of  Land. 

The  requisites  necessary  to  take  a  parol  sale  of  land  out  of  the  operation 
of  the  statute  of  frauds  are :  ( 1 )  The  minds  of  the  parties  must  have  met  in 
an  oral  agreement  to  sell;  (2)  The  purchase  money  must  have  been  paid  and 
possession  delivered  by  the  vendor  to  the  vendee;  (3)  On  the  faith  of  the 
transaction  the  vendee  must  have  made  valuable  improvements  upon  the  property. 

S. — Same — Construction  of  Statute. 

While  the  statute  declares  in  effect  that  no  real  estate  shall  be  conveyed 
except  by  an  instrument  in  writing  (Rev..  Stats.,  art.  624),  yet  as  limited  by 
construction  there  are  other  means  of  conveyance  recognized  by  the  courts  as 
lawful  and  so  enforced,  and  hence  the  statute  does  not  have  the  effect  of  pre- 
cluding an  inference  from  appropriate  facts  that  a  conveyance  may  have  been 
made  by  parol  agreement,  consummated  by  performance. 


3. — Same — ^EYldence  of  Both  Parol  and  Written  Sale. 

Nor  does  the  fact  that  there  was  evidence  of  a  written  agreement  to  sell 
land  preclude  the  jury,  when  such  evidence  is  discredited  and  is  not  believed 
by  them,  from  finding,  upon  further  evidence  sufficient  to  so  establish,  that 
there  was  in  fact  a  parol  agreement  to  sell  preceding  the  alleged  written  agree- 
ment, but  never  carried  into  a  written  agreement,  and  that  such  parol  agree- 
ment was  consummated  by  part  performance. 

4. — Same — Estoppel — Purchaser  of  Conflicting  Claims. 

In  this  State  parol  sales  of  realty  are  upheld  on  the  theory  of  estoppel, 
and  one  who  purchases  conflicting  claims  may  avail  himself  of  the  defense 
against  any  one  of  his  vendors  against  whom  it  may  be  appropriate  under  the 
facts. 

5. — Same — ^Improvements  in  Eelianoe  on  Parol  Purchase. 

Where  W.  bought  up  conflicting  claims  to  a  tract  of  land,  one  of  the 
purchases  being  by  parol,  and  in  reliance  on  the  title  as  procured  from  all  the 
sources  made  valuable  improvements  which  he  would  not  have  made  in  the 
absence  of  the  parol  purchase,  this  was  sufficient  to  consummate  the  parol 
sale,  although  he  did  not  rely  on  it  exclusively  in  making  the  improvements. 


6. — Same — Limiting  Improvements  to  Specific  Part. 

The  efTect  of  the  improvements  as  consummating  the  parol  purchase,  which 
was  of  the  entire  tract,  held  under  the  facts  not  limited  to  a  specific  200  acres 
on  which  they  were  placed  by  reason  of  the  separate  purchase  of  such  200 
acres  from  one  of  the  adverse  claimants. 

7. — Limitations — Eecord — Possession  to  Boundary  Limits. 

The  enactment  of  article  3344,  Revised  Statutes,  providing  that  possession 
under  a  written  memorandum  of  title  other  than  a  deed  will  extend  to  the 
boundaries  specified  in  the  instrument,  if  it  be  duly  registered,  does  not,  it 
seems,  abrogate  the  rule  as  to  deeds  so  as  to  require  that  the  deed  must  be 
registered  in  order  for  possession  under  it  to  have  such  efTect.  Doom  v. 
Taylor,  35  Texas  Civ.  App.,  251,  and  Watts  v.  Bruce,  31  Texas  Civ.  App.,  268. 
questioned  and  not  followed. 

Appeal  from  the  District  Court  of  Hardin.    Tried  below  before  Hon. 
L.  B.  Hightower. 

John  L,  Little,  McLean  £  Gordon,  HeeJey,  McBride  &  Watson  and 
W.  H.  Lipscomb,  for  appellants. — 1.     The  jury  was  not  authorized  sole- 
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ly  from  the  circumstances  in  evidence  to  draw  a  legal  inference  or  de- 
duction of  parol  or  verbal  sale ;  nor  to  infer  as  a  legal  deduction  a  parol 
sale  from  Minter  to  Willis  in  spite  of  the  direct  evidence  of  Willis 
that  the  sale  was  in  writing  signed  by  the  seller  and  delivered  to  the 
purchaser  and  that  no  other  transaction  took  place  between  them  at 
any  time.  The  jury  was  not  authorized  from  the  circumstances  in 
evidence  to  disregard  any  particular  sale,  written  or  verbal,  and  pre- 
sume, as  an  inference  of  law,  that  somewhere,  sometime  and  somehow 
the  title  passed  from  Minter  to  Willis.  Lawson  on  Presumptive  Ev., 
rules  16,  86;  Rogers  v.  Wallace,  28  S.  W.  Rep.,  246;  Williams  v. 
Morris,  95  U.  S.,  444;  Jones  v.  Rens,  24  S.  W.  Rep.,  675;  Railwav  v. 
Porter,  73  Texas,  307 ;  United  States  v.  Ross,  92  U.  S.,  285 ;  Joske  v. 
Irvine,  91  Texas,  581;  Kocher  v.  Mayberry,  29  S.  W.  Rep.,  604;  Pat- 
ton  V.  Tucker,  29  Texas,  402;  Lincoln  v.  French,  106  U.  S.,  619; 
Herndon  v.  Vick,  89  Texas,  475. 

2.  A  verbal  sale  of  land  is  void  and  can  not  be  enforced  in  the 
absence  of  evidence  that  the  purchaser  relied  thereon  and  paid  the  pur- 
chase money,  took  possession  and  made  permanent  and  valuable  im- 
provements in  pursuance  thereof.  Purcell  v.  Minor,  4  Wall.,  513; 
Williams  v.  Minor,  95  U.  S.,  444;  Ducie  v.  Ford,  138  U.  S.,  595; 
Munk  V.  Wiedner,  29  S.  W.  Rep.,  409 ;  1  Story  Eq.  Jur.,  763 ;  Brackin 
V.  Hambrick,  25  Texas,  412. 

3.  A  verbal  sale  of  land  is  void  and  can  not  be  enforced  in  the 
absence  of  proof  showing  that  the  possession  and  improvements  are  sole- 
ly referable  to  the  parol  contract.  Wooldridge  v.  Hancock,  70  Texas, 
21;  Hendricks  v.  Snedlieker,  30  Texas,  307;  Murphy  v.  Snell,  43  Texas, 
123;  Westmoreland  v.  Carson,  76  Texas,  623;  Lodge  v.  Leverton,  42 
Texas,  33;  Bondis  v.  Ivy,  31  S.  W.  Rep.,  244;  Ryan  v.  Wilson,  66 
Texas,  36;  Thomas  v.  Hammond,  47  Texas,  42;  Pomeroy  Eq.  Jur., 
sec.  1409 ;  Wallace  v.  Brown,  iO  N.  J.  Eq.,  308. 

4.  In  no  event  could  the  assumed  verbal  sale  avail  the  appellees  be- 
yond the  segregated  200  acre  survey  upon  which  the  improvements  were 
placed.  Hill  v.  Harris,  64  S.  W.  Rep.,  820;  Turner  v.  Moore,  81  Texas, 
206;  Montgomery  v.  Gunther,  81  Texas,  320;  Morton  v.  Collins,  20 
S.  W.  Rep.,  1115. 

5.  There  being  no  written  memorandum  of  the  title  duly  registered 
for  ten  consecutive  years,  and  no  actual  possession  beyond  the  amount 
allowed  a  naked  trespasser,  there  was  no  issue  of  title  under  the  plea 
of  ten  years  limitation  by  constructive  possession.  Rev.  Stats.,  art. 
3344;  Doom  v.  Taylor,  79  S.  W.  Rep.,  1086;  Watts  v.  Bruce,  72  S. 
W.  Rep.,-  258 ;  Hodges  v.  Robbins,  56  S.  W.  Rep.,  565 ;  Nataval  v. 
Raymond,  59  S.  W.  Rep.,  311;  Hardy  v.  Dunlap,  26  S.  W.  Rep.,  852; 
Craig  V.  Cartwright,  65  Texas,  413 ;  Runnels  v.  Belden,  51  Texas,  50 ; 
Ellis  Co.  V.  Thompson,  66  Texas,  48 ;  Russell  v.  Farpuar,  55  Texas,  355 ; 
Am.  &  Eng.  Enc.  L.  pp.  678-680. 

James  L.  Autrey,  Hutcheson,  Campbell  &  Hutcheson,  Spoils  £  Mat- 
thews, W.  L.  Thompson,  Taliaferro,  Nolle  &  Dies,  Denman,  Franklin  & 
McGown,  for  appellees. — 1.  Any  fact  may  be  established  by  circum- 
stances and  therefore  a  sale  of  land  may  be  established  by  circumstances 
whether  the  sale  be  in  writing  or  not.     Fletcher  v.  Fuller,  120  TJ.  S., 
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534;  Grayson  v.  I^afland,  62  S.  W.  Bep.,  123;  Bounds  v.  Little,  76 
Texas,  316;  Jones  v.  Beus,  24  S.  W.  Rep.,  675;  Dunn  v.  Eaton  (Tenn.), 
23  S.  W.  Rep.,  163;  Smith  v.  Swann,  2  Texas  Civ.  App.,  663;  Baldwin 
V.  Roberts,  36  S.  W.  Rep.,  789. 

2.  A  verbal  sale  of  land  followed  by  possession'  and  improvements 
vests  title  in  the  vendee.  Harrold  v.  Sumner,  78  Texas,  582 ;  Wells  v. 
Davis,  77  Texas,  638;  Worvelle  on  Vendors  (2d  ed.),  sec.  86;  Cauble 
V.  Worsham,  96  Texas,  92. 

3.  The  jury  could  accept  part  and  reject  part  of  Willises  testimony  or 
the  testimony  of  any  other  witness.  6.,  H.  &  S.  A.  Ry.  Co.  v.  Jackson, 
93  Texas,  263;  Paxton  v.  Boyoe,  1  Texas,  317;  Burkhalter  v.  Edwards, 
60  Am.  Dec,  744;  and  note  on  pages  749-762;  3  Jones  on  Evidence, 
sees.  860,  861,  and  authorities  cited;  Choate  v.  Railway,  90  Texas,  88. 

4.  Where  a  tenant  in  common  owns  an  undivided  interest  in  a  large 
tract  and  resides  thereon  with  his  family,  his  homestead  interest  is  not 
limited  to  the  two  hundred  acres  of  said  tract  around  his  residence^ 
but  is  two  hundred  acres  to  be  taken  out  of  his  undivided  interest  in 
the  entire  tract  in  the  partition.  Luhn  v.  Stone,  65  Texas,  441 ;  Swear- 
cngen  v.  Bassett,  65  Texas,  267 ;  Gillim  v.  Null,  58  Texas,  304. 

5.  The  evidence  tended  to  show  that  the  possession  and  improvements 
made  by  Willis- were  referable  solely  to  the  parol  contract  between  him 
and  Minter  and  even  if  it  did  not  tend  to  show  that  it  was  referable  to 
that  contract  alone,  but  that  it  was  referable  partly  to  that  contract  and 
partly  to  the  other  titles  claimed  by  Willis  at  the  time  he  purchased 
from  Minter,  still  the  jury  might  find  that  the  sale  was  a  bar  to  ap- 
pellants' recovery. 

6.  Under  the  statutes  of  limitation  of  three  years  and  under  the 
statutes  of  limitation  of  ten  years,  before  the  Revised  Statutes,  notice 
of  the  extent  of  one's  claim  by  the  recording  of  instruments,  etc.,  was 
not  an  element,  and  the  only  notice  contemplated  to  the  true  owner  was 
derivable  solely  through  such  inquiry  as  he  might  make  of  the  person 
in  possession  as  to  the  extent  of  his  claim;  but  before  and  since  the 
Revised  Statutes  an  additional  notice  was  required  under  the  five  years' 
statute,  to  wit:  The  recording  of  the  deed  under  which  the  possessor 
claimed;  and  since  the  Revised  Statutes  notice  by  recording  of  the  in- 
strument under  which  the  possessor  claims  is  made  an  element  by  virtue 
of  the  statutes  only  in  one  case,  to  wit,  where  the  claim  is  under  a 
written  memorandum  of  title  other  than  (of  less  dignity  than)  a  deed, 
it  being  required  that  such  memorandum  shall  be  duly  registered. 
Craig  V.  Cartwright,  64  Texas,  413;  Cole  v.  Grigsby,  89  Texas,  229; 
Grigsby  v.  May,  84  Texas,  41. 

GILL,  Associate  Justice. — ^This  suit  was  brought  by  George  R. 
Bringhurst  and  his  coplaintiflfs  in  the  form  of  an  action  of  trespass  to 
try  title  to  recover  of  the  Texas  Company,  a  corporation,  842  acres  of 
land  out  of  the  Stephen  Jackson  league  in  Hardin  County,  Texas.  The 
property  in  controversy  is  known  as  the  Sour  Lake  tract  on  which  is 
situated  the  Sour  Lake  health  resort  and  it  is  now  part  of  the  Sour 
Lake  oil  field. 

The  defendants  pleaded  not  guilty  and  limitation  of  three,  five  and 
ten  years.     Of  the  issues  submitted  to  the  jury  they  decided  but  one, 
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and  found  for  defendant  on  the  theory  that  its  predecessor  in  title  had 
acquired  the  land  by  parol  sale.  From  a  judgment  upon  that  verdict 
plaintiffs  have  appealed. 

The  history  of  the  title  as  disclosed  by  the  record  may  be  stated  in 
a  general  way  as  follows:  The  league  which  comprises  the  land  in 
controversy  was  granted  by  the  Mexican  Government  to  Stephen  Jack- 
son in  1835.  Jackson^  the  original  grantee,  conveyed  1,000  acres  .there- 
of by  metes  and  bounds  to  Holland,  Freeman  and  Sears  for  a  considera- 
tion of  $6,000.  The  1,000  acres  thus  conveyed  embraced  the  land  in 
controversy  in  this  suit.  By  the  year  1866  W.  C.  Lacy  had  become  the 
owner  of  the  entire  tract,  his  title  being  connected  by  mesne  conveyances 
with  that  of  Holland,  Freeman  and  Sears.  One  of  the  intervening 
owners  of  an  undivided  interest  was  Gilbert  Lacour  who  with  his  wife 
at  one  time  resided  on  the  property.  Lacy  conveyed  a  22  acre  tract  to 
one  John  Bitchie.  This  left  978  acres  out  of  the  1,000  acre  tract,  and 
this  Lacy  sold  and  conveyed  to  W.  R.  Smith  in  1859.  In  March,  1869, 
W.  R.  Smith  sold  and  reconveyed  to  Lacy  an  undivided  half  interest  in 
the  tract  for  a  recited  consideration  of  $11,000  paid,  leased  the  remain- 
ing half  to  Lacy  for  $2,000  per  year  and  retained  a  lien  on  Lacy's  in- 
terest to  secure  the  payment  of  the  rent.  Lacy  and  his  wife  resided  on 
the  property  and  he  died  in  1860,  leaving  his  wife,  Eliza,  surviving  him. 
He  also  left  a  daughter,  Mrs.  E.  Stone.  In  April,  1862,  the  adminis- 
trator of  the  estate  of  W.  C.  Lacy,  deceased,  duly  sold  and  conveyed 
Lacy's  undivided  interest  in  the  Sour  Lake  property  to  John  Clements. 
The  consideration  was  $15,500.  In  the  same  month  W.  R.  Smith  re- 
leased his  mortgage  securing  the  rent.  In  August,  1862,  Clements  in 
consideration  of  $21,500  paid,  sold  and  conveyed  his  half  interest  to 
A.  M.  Gentry  by  warranty  deed,  and  on  the  same  day  W.  R.  Smith  sold. 
to  Gentry  and  conveyed  by  warranty  deed  his  half  interest,  the  considera- . 
tion  being  $20,000,  due  October  1,  1873.  There  was  no  express  reserva- 
tion of  the  lien  in  the  deed,  but  the  terms  of  the  sale  were  recited.  Gentry 
thus  became  the  sole  owner,  subject  to  the  implied  lien  to  secure  the  pay- 
ment of  the  purchase  money  of  Smith's  interest.  On  October  14,  1862, 
Gentry  for  a  paid  consideration  of  $9,000  conveyed  to  J.  N.  Reed  an 
undivided  two-fifths  of  the  tract.  About  the  same  date  he  sold  to 
Sophia  Trube,  A.  J.  Chavanne  and  George  H.  Bringhurst  one-fifth  each, 
the  consideration  from  each  being  $4,500  paid,  and  each  of  these  four 
deeds  contained  a  recital  that  the  vendee  took  his  interest  subject  to 
Smithes  lien  for  unpaid  purchase  money.  Thus  Gentry  ceased  to  be 
an  owner. 

Mrs.  Trube,  in  May,  1870,  sold  and  conveyed  her  one-fifth  to  J.  N. 
Reed,  and  Chavanne  having  died,  his  administrator  in  1868  conveyed 
his  one-fifth  to  H.  G.  Pannell  and  George  H.  Bringhurst.  The  land 
thus  became  the  property  of  Reed  to  the  extent  of  an  undivided  three- 
fifths  and  Pannell  and  Bringhurst  as  to  the  remaining  two-fifths. 

In  March,  1870,  Mrs.  Eliza  C.  Lacy,  the  widow  of  W.  C.  Lacy, 
brought  suit  to  enforce  a  200  acre  homestead  claim  in  the  land  on  the 
ground  that  she  and  her  husband  had  occupied  it  as  a  home  during  his 
ownership  of  an  undivided  half  interest,  and  that  such  homestead  in- 
terest did  not  pass  by  the  administrator's  deed.  She  joined  as  defend- 
ants John  Clements,  H.   G.  Pannell,  George  fl.  Bringhurst,  Sophia 
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Trube  and  J.  N.  Reed.  In  1871  W.  R.  Smith  made  himself  a  party 
defendant  as  warrantor  of  the  title.  He  also  set  up  his  lien  for  his 
purchase  money.  Smith  and  the  other  defendants  made  a  common 
fight  against  Mrs  Lacy,  being  represented  by  the  same  attorneys. 

In  1873  Smith  died  and  his  executor  became  a  party.  On  a  trial 
the  defendants  defeated  Mrs.  Lacy's  claim,  but  on  appeal  the  cause  was 
remanded.  On  the  6th  day  of  February,  1873,  an  execution  for  costs 
amounting  to  $18.20  was  issued  out  of  the  Supreme  Court  against  all 
the  defendants  except  Smith's  administrator,  and  was  executed  by 
levying  on  their  interests  in  the  land  in  controversy  and  selling  the 
same  on  May  6,  1873,  for  a  consideration  of  $30.  A.  B.  Hooks  be- 
came the  purchaser,  and  the  sheriff  on  the  same  day  executed  to  him 
a  deed  effectively  conveying  to  him  their  interests  in  the  land,  which 
at  that  time  was  on  the  face  of  the  record  the  entire  title. 

In  January,  1874,  Hooks  sold  the  land  to  P.  S.  Watts  for  a  recited 
consideration  of  $1,000,  and  in  May,  1877,  Watts  conveyed  to  J.  6. 
Minter  for  a  recited  consideration  of  $3,000.  These  deeds  were  duly 
recorded  soon  after  their  execution.  On  the  10th  day  of  June,  1903, 
the  heirs,  of  J.  G.  Minter  and  wife  and  the  heirs  of  Bringhurst,  Pannell 
and  Reed  entered  into  a  written  agreement  in  which  all  differences  be- 
tween them  were  adjusted  as  to  the  title  to  the  land  and  the  validity 
of  the  execution  sale  under  which  Minter  held,  and  the  parties  to  the 
agreement  thereby,  as  between  themselves,  became  the  common  owners 
of  the  land  in  controversy  and  thereafter  became  the  plaintiffs  in  this 
suit.  Under  that  agreement  they  all  claim  under  the  defendants  in  the 
Lacy  suit  and  also  through  the  execution  sale  to  Minter. 

We  return  now  to  the  further  history  of  the  suit  brought  by  Mrs. 
Eliza  Lacy.  Pursuant  to  the  reversalJt  was  tried  again  and  judgment 
rcnclored  in  her  favor  for  200  acres  of  the  land,  to  embrace  Sour  Lake 
and  the  improvements.  On  the  appeal  of  defendants  the  Supreme  Court 
in  1879  reversed  and  rendered  the  judgment  awarding  to  Mrs.  Lacy  on 
her  homestead  claim  an  undivided  half  interest  of  100  acres  in  200 
acres,  including  the  improvements  at  Sour  Lake,  the  200  acre  tract 
to  be  designated  by  the  District  Court  out  of  which  100  acres  was  to 
be  partitioned  to  Mrs.  Lacy.  The  trial  court  thereafter  procured  the 
200  acre  tract  to  be  designated  and  marked  out  and  appointed  commis- 
sioners to  partition  100  acres  thereof  to  Mrs  Lacy.  This  was  never 
done.  No  further  proceedings  were  had  in  the  cause  and  it  was  there- 
after dismissed  for  want  of  prosecution. 

On  October  22,  1880,  Gilbert  Lacour  and  wife  in  an  action  of  tres- 
pass to  try  title  against  James  G.  Minter  and  one  Minerva  Muchant 
recovered  a  judgment  against  Minter  for  the  title  and  possession  as  of 
the  homestead  right  of  Lacour's  wife,  but  the  description  contained 
in  the  judgment  failed  to  identify  any  particular  part  of  the  tract  and 
there  was  never  any  partition  thereunder.  Writ  of  possession  was  is- 
sued on  this  judgment  in  November,  1880,  and  was  executed  by  W.  W. 
Lyon,  sheriff. 

In  the  year  1880  P.  J.  Willis  of  Galveston,  Texas,  undertook  to  ac- 
quire a  good  title  to  the  Sour  Lake  property.  For  the  purpose  of  throw- 
ing the  litigation  into  the  Federal  Courts  in  case  any  should  arise  he 
determined  to  have  all  his  conveyances  made  to  H.  Clay  Ewing  of 
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Missouri,  Willis  to  be  the  beneficial  owner.  Thereupon  he  procured 
to  be  conveyed  to  Ewing  all  the  interests  which  had  ever  been  owned 
by  Mrs.  Lacy  and  her  daughter,  Mrs.  Stone,  all  the  Lacour  interest  and 
all  the  interest  that  the  heirs  of  Smith  may  have  inherited  from  their 
ancestor,  W.  R.  Smith.  On  August  9,  1881,  Ewing  executed  a  deed 
conveying  all  the  property  to  Willis  for  a  recited  consideration  pf 
$25,000.  The  conveyances  by  which  Ewing  acquired  the  land  are  min- 
utely recited  in  the  body  of  his  deed  to  Willis. 

So  far  it  appears  that  Willis  acquired  whatever  interest  remained  in 
W.  E.  Smith  and  the  interests  of  Mrs.  Lacv  and  the  Lacours,  but  neither 
his  deed  from  Ewing  nor  the  records  of  the  county  disclose  that  he  had 
in  any  way  connected  himself  with  such  title  as  Minter  had.  The  relation 
of  the  Minter  title  to  this  appeal  and  the  facts  affecting  Willises  connec- 
tion therewith  will  be  disclosed  later  on  in  this  opinion. 

In  1890  S.  S.  Ash  became  the  owner  of  the  tract  by  mesne  conveyances 
from  Willis  and  occupied  it  for  some  time.  February  15,  1896,  S,  S. 
Ash  conveyed  to  Newton  and  Freeman  by  special  warranty  deed,  but 
reacquired  it  thereafter.  On  August  1,  1899,  S.  S.  Ash  deeded  the 
property  (less  135.65  acres  known  as  the  Ash  reserve  and  not  involved 
in  this  controversy)  to  the  Sour  Lake  Springs  Company,  a  corporation, 
which  company  on  June  1,  1901,  conveyed  a  specific  50  acres  thereof  to 
an  oil  company  for  a  recited  consideration  of  $20,000.  The  Sour  Lake 
Springs  Company  sold  the  remainder  on  March  28,  1903,  to  George 
S.  Dearborn  for  a  recited  consideration  of  $900,000.  He  in  turn  con- 
veyed it  to  the  defendant.  The  Texas  Company,  reciting  $30,000  and 
other  considerations.    This  deed  was  recorded  August  10,  1903. 

In  1903  the  Sour  Lake  lands  were  proven  to  be  an  oil  field  of  great 
extent  and  marvelous  richness.  On  account  of  the  curative  properties 
of  Sour  Lake  and  Sour  Lake  Springs  the  property  immediately  sur- 
rounding the  lake  has  always  been  regarded  as  very  valuable,  but  the 
outlying  land  was  a  wilderness  and  had  little  or  no  value  until  the  dis- 
covery of  oil. 

As  there  is  an  entire  absence  of  evidence  tending  to  show  that  W.  R. 
Smith  reacquired  any  title  to  the  land  by  reason  of  his  purchase  money 
notes  executed  by  Gentry,  and  as  the  Sale  under  execution  for  costs  is 
not  assailed  as  invalid  for  any  reason,  the  title  of  Minter  and  the  home- 
stead claim  of  Mrs.  Lacy  are  clearly  of  first  importance.  The  defendant 
unquestionably  owns  whatever  interest  Mrs.  Lacy  acquired  by  her  home- 
stead suit  as  well  as  such  interest  as  the  Lacours  acquired  by  a  like 

suit. 

Inasmuch  as  all  the  plaintiffs,  by  virtue  of  the  joint  agreement  of 
1903,  are  able  to  claim  either  as  the  heirs  of  Minter  or  under  them,  it 
is  obvious  that  the  defendants  must  suffer  a  reversal  of  the  judgment 
unless  the  undisputed  proof  shows  that  they  have  title  by  limitation  of 
•five  or  ten  years  or  the  evidence  supports  the  verdict  of  the  jury  on 
the  issue  of  verbal  sale  by  Minter  to  Willis. 

The  evidence  presented  the  issue  of  limitation  of  five  years,  but  as 
the  jury  did  not  find  upon  the  issue  we  have  not  deemed  it  necessary 
to  set  out  the  evidence  bearing  upon  the  point.  The  undisputed  proof 
also  showed  adverse  possession  of  ten  years  as  against  the  plaintiffs,  but 
the  jury  did  not  find  upon  that  issue.     That  issue  is  subject  to  the 
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question  of  segregation  as  affecting  the  extent  of  possession  and  in  the 
same  way  by  the  fact  that  the  conveyances  under  which  the  claim  was 
made  were  not  of  record.  We  will  touch  upon  these  questions  further  on 
in  this  opinion. 

By  the  first  assignment  of  error  appellants  assail  the  action  of  the 
trial  court  in  submitting  the  issue  of  parol  sale.  The  ground  of  the 
objection  is  that  the  issue  is  not  presented  by  the  evidence.  Other  as- 
signments and  propositions  assailing  the  verdict  as  without  support  in 
the  evidence  will  be  disposed  of  in  the  discussion  of  the  first.  It  is  well 
to  state  in  this  connection  that  the  trial  court  submitted  the  cause  to 
the  jury  by  a  general  charge,  but  it  was  so  framed  that  they  were  re- 
quired to  state  the  issue  upon  which  the  verdict  was  based. 

The  law  governing  parol  sales  of  real  estate  and  limitations  were 
given,  and  those  three  issues  as  well  as  that  of  a  written  transfer  were 
submitted.  The  charge  affecting  the  issue  of  parol  sale  is  not  attacked 
as  containing  any  unsound  proposition  of  law.  It  is  assailed  alone  upon 
the  ground  stated.  In  determining  this  question  the  requisites  neces- 
sary to  take  the  transaction  out  of  the  operation  of  the  Statute  of 
Frauds  must  be  borne  in  mind.  First,  the  minds  of  the  parties  must 
have  met  in  an  oral  agreement  to  sell.  Second,  the  purchase  money 
must  have  been  paid  and  possession  delivered  by  the  vendor  to  the  ven- 
dee. Third,  on  the  faith  of  the  transaction  the  vendee  must  have  made 
valuable  improvements  upon  the  property.  If  these  three  things  con- 
cur, it  is  immaterial  whether  the  sale  be  evidenced  by  any  writing. 

The  evidence  upon  the  issue  is  in  substance  as  follows:  P.  J.  Willis 
testified  in  substance  that  in  1881,  after  the  consummation  of  the  trans- 
action with  and  through  Ewing,  he  went  to  Sour  Lake  and  found  Minter 
in  possession,  conducting  the  Sour  Lake  hotel  which  in  large  part  com- 
posed the  improvements  on  the  property.  That  so  finding  him  in  pos- 
session and  knowing  of  his  claim,  he  decided  to  buy  him  out  before  pro- 
ceeding further.  That  he  did  not  think  much  of  Minter's  title,  but 
would  not  have  entered  on  the  construction  of  the  extensive  improve- 
ments which  he  had  in  view  until  he  could  dispose  of  Minter's  claim. 
That  he  spent  two  or  three  days  at  the  hotel  with  Minter  getting  an 
inventory  of  the  hotel  furniture  and  coming  to  an  understanding  with 
him.  That  Minter  finally  decided  to  accept  $500  for  the  furniture  and 
his  title  to  the  land.  That  he  paid  Minter  the  money  and  Minter  gave 
him  a  written  receipt  therefor  reciting  the  purpose  for  which  it  was 
given  and  received.  That  he,  Willis,  then  returned  to  Galveston,  bring- 
ing the  paper  with  him.  It  was  thereafter  lost,  and  he  has  never  been 
able  to  find  it  and  has  never  seen  it  since. 

A.  Chimene,  who  is  shown  by  other  testimony  to  have  been  acquainted 
with  the  parties  and  to  have  been  about  there  at  the  time,  testified  that 
he  remembered  the  visit  of  Willis  to  the  hotel.  That  Minter  was  in 
possession  at  the  time.  That  he  saw  Willis  and  Minter  about  the  hotel 
making  a  list  of  the  furniture  and  talking  together.  That  on  the  last 
day  of  Willises  presence  there  during  that  trip  he  saw  Minter  and  W^il- 
lis  at  the  dining  room  table.  Saw  Willis  pay  Minter  $500,  and  saw 
Minter  write  and  sign  a  paper  and  hand  it  to  Willis.  That  from  what 
he  heard  of  the  conversation  Willis  was  to  give  $300  for  the  furniture 
and  $200  for  the  land.     This  witness  and  Willis  both  testified  that 
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Minter  thereupon  abandoned  the  property,  and  all  the  testimony  is 
agreed  that  after  1881  he  never  paid  taxes  on  the  property  or  in  any 
way  asserted  ownership  of  it  or  any  part  of  it  thereafter.  Willis  pro- 
ceeded at  once  to  improve  the  property,  and  spent  about  $40,000  in  the 
construction  of  new  and  extensive  improvements.  He  and  those  claim- 
ing under  him  have  been  in  possession  of  it  ever  since,  enjoying  its  active 
ownership  and  claiming  the  entire  tract.  Willis  soon  after  he  took 
possession  had  the  entire  tract  surveyed  and  the  lines  clearly  marked. 
Minter  was  a  lawyer  and  lived  at  the  town  of  Liberty,  but  a  short  dis- 
tance from  the  property.  He  died  in  1892  at  that  place.  Though  his 
deed  was  of  record  and  the  original  in  the  hands  of  his  administrator 
the  property  was  not  listed  as  a  part  of  his  estate.  His  heirs  and  others 
of  the  plaintiiFs  have  lived  near  the  property  ever  since  and  never  as- 
serted a  claim  to  the  property  until  shortly  before  the  institution  of  this 
suit  in  1903.  Chimene  states  that  he  saw  Minter  in  Houston  in  1884 
or  1885  and  in  a  conversation  concerning  former  days  at  Sour  Lake 
Minter  stated  he  had  sold  his  interest  there  to  Willis. 

Steve  Jackson,  a  son  of  the  original  grantee  and  a  man  who  has 
lived  all  his  life  on  the  Jackson  league,  states  that  he  knew  Minter  who 
was  running  the  Sour  Lake  hotel  before  Willis  came.  That  in  a  con- 
versation with  Minter  afterwards  Minter  stated  that  he  had  sold  out  to 
Willis.  Minter  was  then  leaving  the  hotel.  Vendeventer,  Chambers  and 
Sheriff  Lyon  testified  to  declarations  on  the  part  of  Minter  to  the  same 
effect.  S.  S.  Ashe  (a  vendee  under  Willis)  testified  that  Minter  was  a 
guest  at  the  Sour  Lake  hotel  in  1890  and  congratulated  him,  Ashe,  on 
the  latter's  purchase  of  the  property.  Stated  that  he  regarded  it  as  a 
valuable  piece  of  property,  and  that  if  Ashe  would  hold  it  it  would 
make  him  rich.  There  are  other  facts  and  circumstances  in  evidence 
fending  also  to  support  the  theory  of  a  sale. 

On  the  other  hand,  appellants  adduced  testimony  tending  to  show 
that  Minter  was  not  in  possession  when  Willis  bought,  and  that  there 
was  no  transaction  between  Minter  and  Willis  either  oral  or  written. 
The  evidence  and  circumstances  adduced  tending  to  impeach  Willis 
and  Chimene  were  in  their  nature  extraordinary  and  doubtless  induced 
the  jury  to  pass  unsolved  the  issue  as  to  whether  the  transaction  between 
Willis  and  Minter  had  been  reduced  to  writing.  We  do  not  set  it  out 
because  it  bears  only  on  the  issue  of  credibility  and  with  that  we  have 
nothing  to  do. 

Appellants  claim  that  the  evidence  tended  to  support  a  written  trans- 
fer only,  and  the  issue  of  parol  sale  was  not  raised,  and  that  as  the 
jury  did  not  find  upon  the  issue  of  written  transfer,  the  judgment  can 
not  stand. 

Appellee  contends  that  though  the  jury  may  have  refused  to  believe 
the  transaction  was  evidenced  by  a  writing,  yet  there  was  ample  evi- 
dence to  show  that  the  minds  of  the  parties  met  in  oral  agreement  and 
that  the  payment  of  consideration  and  the  other  requisites  of  a  valid 
parol  sale  of  land  followed. 

We  can  not  assent  to  the  proposition  advanced  by  appellants.  It  is 
true  there  can  be  a  transfer  of  real  estate  evidenced  entirelv  bv  written 
instruments,  as  where  the  bargain  is  made  by  letter  or  telegram  and 
the  deed  prepared  and  delivered  without  a  meeting  between  the  par- 
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ties.  But  where  the  parties  meet  and  discuss  the  proposed  transaction 
and  it  is  consummated  while  they  are  together,  then  in  the  nature  of 
things  an  oral  agreement  precedes  the  writing,  the  latter  being  but  the 
best  evidence  of  the  former. 

This  proposition  seems  too  plain  for  discussion.  The  evidence  ad- 
duced by  defendants  furnishes  an  apt  illustration  of  the  rule  and  the 
reason  for  the  rule.  Here  Willis  testifies  to  a  contract  which  was  re- 
duced to  writing,  Chimene  corroborates  him.  Their  credibility  is  effec- 
tively assailed  and  by  their  own  conduct  and  admissions  they  are  per- 
haps so  placed  before  the  jury  that  their  uncorroborated  word  can  not  be 
taken  for  anything.  The  writing  they  refer  to  has  not  been  seen  by  any 
other  living  person.  So  the  jury  pass  the  uncorroborated  portion  of 
their  testimony.  They  find,  however,  that  other  witnesses  unprejudiced 
and  credible  testify  to  facts  and  to  conduct  and  declarations  on  the 
part  of  Minter  which  can  not  be  easily  reconciled  upon  any  reasonable 
theory  except  that  some  sort  of  sale  was  made  to  Willis. 

In  the  light  of  the  corroborative  evidence  they  conclude  to  accept  the 
testimony  of  Willis  and  Chimene  that  there  was  a  sale,  that  the  money 
was  paid,  possession  delivered  and  improvements  made  in  pursuance  of 
the  transfer.  This  is  clearly  what  the  jury  did.  If  then  the  actual 
facts  are  as  the  jury  found  them,  justice  would  be  defeated  if  those 
facts  were  discarded  merely  because  the  witness  who  testified  that  the 
bargain  assumed  a  written  form  were  not  believed  by  the  jury. 

But  the  proposition  is  advanced  by  the  appellants  that  if  any  pre- 
sumption is  indulged  from  the  facts  adduced  it  must  be  that  the  trans- 
action assumed  a  lawful  form  and  under  the  statute  of  frauds  a  parol 
conveyance  of  lands  is  unlawful.  This  theory  is  presented  with  much 
ingenuity  and  force,  but  after  all  the  answer  to  it  is  obvious.  It  is  true 
that  article  624,  Eevised  Statutes,  declares  in  effect  that  no  real  estate 
shall  be  conveyed  except  by  an  instrument  in  writing,  but  as  limited  by 
construction  there  are  other  means  of  conveyance  recognized  by  the 
courts  as  lawful  and  so  enforced.  The  classes  of  contracts  regulated  by 
the  Statute  of  Frauds  are  not  declared  by  the  statute  to  be  illegal  and 
void.  It  merely  provides  a  means  of  successful  resistance  in  case  the 
statute  is  not  complied  with.  It  is  not  the  compliance  with  the  statute 
which  constitutes  the  contract.  The  statute  presupposes  its  legality, 
the  enforcement  of  which  is  only  suspended  by  the  statute  until  its 
provisions  are  satisfied.  (Bobb  v.  Railway  Co.,  82  Texas,  395;  Brown 
on  Statute  of  Frauds,  sec.  116a.) 

If  the  contract  itself  is  illegal  or  against  public  policy  the  aid  of  the 
statute  is  not  needed  to  defeat  its  enforcement.  (Warvelle  on  Vendors, 
sec.  115.)  The  right  to  avail  of  the  statute  is  personal  and  generally 
a  stranger  to  the  contract  can  not  take  advantage  of  the  statute.  (War- 
velle on  Vendors,  sec.  156;  Railway  Co.  v.  Settegast,  79  Texas,  256, 
and  authorities  cited.)  To  be  availed  of  at  all  the  point  must  be  made 
either  by  the  pleading  or  objection  to  evidence.  (League  v.  Davis, 
53  Texas,  9.) 

Recurring  to  the  question  of  presumptions  and  inferences  from  facts 
and  circumstances,  it  is  correct  to  say  that  when  they  suffice  to  authorize 
the  presumption  of  a  transfer  everything  is  presumed  to  have  occurred 
necessary  to  render  the  transfer  valid  and  effective.    The  truth  is  when 
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one  is  driven  to  rely  on  facts  and  circumstances  to  establish  a  con- 
veyance, the  court  is  rarely  able  to  determine  what  was  the  exact  nature 
of  the  transfer.  It  may  have  been  a  bond  for  title  with  the  condition 
discharged,  but  no  final  conveyance.  It  may  have  been  a  deed  with  title 
retained  to  secure  purchase  money,  but  no  release  when  purchase  money 
was  paid.  It  might  have  been  a  parol  sale,  as  is  here  claimed.  The 
court  does  not  enter  into  such  details  because  if  the  facts  suffice  to 
authorize  the  inference  of  the  highest  form  of  conveyance  it  includes 
all  lesser  forms,  and  the  details  become  immaterial.  The  philosophy 
of  the  doctrine  is  that  the  transaction  will  be  presumed  to  have  assumed 
such  a  form  as  effectively  passed  the  title.  But  even  if  the  proposition 
of  appellant  should  be  upheld  it  would  not  seriously  affect  the  question 
we  are  considering. 

The  testimony  of  Willis  and  Chimene,  if  accepted  as  true,  establishes 
the  existence  of  a  parol  contract  reduced  to  writing.  The  jury  had  the 
right  in  their  discretion  to  accept  their  testimony  in  part  and  reject 
it  in  part.  This  being  true,  we  have  not  a  case  of  circumstantial  evi- 
dence, but  one  of  direct  evidence  corroborated  by  circumstances. 

Up  to  this  point  we  have  had  little  difficulty  in  concluding  that  the 
assignment  is  without  merit.  But  two  other  objections  are  urged  which 
present  questions  of  some  diflBculty.  One  is  that  there  is  no  evidence 
that  Willis  entered  upon  the  property  and  made  the  improvements 
relying  solely  on  the  transaction  with  Minter. 

The  other  is,  that  the  entry,  possession  and  improvements  were  upon 
the  segregated  200-acre  homestead  tract  surveyed  out  in  the  Lacy 
homestead  suit,  and  so  the  remainder  of  the  tract  was  not  thereby 
affected.  In  the  light  of  the  facts  the  first  of  these  objections  involves 
the  question  whether  one  who  has  purchased  conflicting  claims  to  a 
tract  of  land  can  in  any  event  hold  against  one  of  them  under  a  parol 
sale.  The  difficulty  grows  out  of  the  general  rule  that  the  possession 
and  improvements  must  be  referable  solely  to  the  parol  contract. 

Upon  whatever  grounds,  however,  parol  sales  of  real  estate  have  been 
upheld  in  other  jurisdictions  we  are  satisfied  that  in  this  State  they 
are  upheld  on  the  theory  of  estoppel.  We  do  not  pause  to  discuss  the 
point,  but  content  ourselves  with  the  citation  of  representative  cases. 
(Wooldridge  v.  Hancock,  70  Texas,  21 ;  Lodge  v.  Leverton,  42  Texas, 
18.) 

The  inquiry  then  is,  was  there  any  evidence  tending  to  establish  an 
estoppel  as  between  Minter  and  Willis?  According  to  the  testimony  of 
Willis  he  undertook  to  buy  up  the  conflicting  claims  to  the  Sour  Lake 
property.  He  purchased  the  claims  of  Lacy,  Lacour  and  the  heirs  of 
Smith,  paying  therefor  in  the  aggregate  about  $20,000.  When  he  came 
to  take  possession  he  found  Minter  in  charge  under  a  deed  to  the  whole 
tract.  Minter  had  refused  to  recognize  Mrs.  Lac/s  claim.  While  ho 
did  not  regard  Minter's  title  as  paramount  and  laid  small  stress  upon  it 
as  a  title,  he  nevertheless  would  not  have  proceeded  with  his  plans, 
which  involved  the  expenditure  of  large  sums  of  money,  until  he  could 
dispose  of  Minter.  If  his  statement  is  true,  he  disposed  of  Minter's 
claim  for  a  valuable  consideration.  That  it  was  small  may  be  accounted 
for  by  the  state  of  the  title  generally  and  the  fact  that  'Minter's  right 
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grew  out  of  a  sale  under  execution  for  costs  and  for  a  very  small  con- 
sideration. 

But  with  the  size  of  the  consideration  moving  from  Willis  to  Minter 
we  have  nothing  to  do  since  its  adequacy  to  sustain  the  contract  is  not 
questioned.  Nor  are  we  concerned  with  the  credibility  of  the  witness. 
He  80  testified  and  the  jury  believed  him.  .  Therefore,  although  it  is 
true  that  Willis  would  not  have  proceeded  but  for  his  other  purchase,  and 
his  conduct  was  largely  influenced  by  them,  the  verdict  establishes  the 
contention  that  he  also  relied  on  the  transaction  with  Minter,  and  that 
but  for  that  the  progress  of  his  plans  would  have  been  arrested  and  he 
would  not  have  expended  the  large  sums  he  did  expend  in  improvements 
until  he  had  disposed  of  Minter^s  claims  by  purchase  or  in  some  other 
way.  We  have  then  the  ordinary  elements  of  estoppel,  and  we  can 
perceive  no  good  reason  why  one  who  purchases  several  adverse  claims 
may  not  avail  of  the  defense  against  any  one  of  his  vendors  against 
whom  it  may  be  appropriate  under  the  facts. 

If  the  proposition  is  not  sound,  then  a  tenant  in  common  can  not 
under  any  circumstances  acquire  the  title  of  his  cotenant  except. by  an 
instrument  in  writing.  The  selling  cotenant  can  not  in  any  way  estop 
himself  as  against  the  purchasing  cotenant  because  the  latter  has  neither 
entered  nor  improved  with  sole  reference  to  the  purchase  and  this  one 
was  asserting  an  exclusive  right  against  the  other. 

The  second  of  the  objections  last  mentioned  we  regard  as  also  without 
merit.  The  tract  was  unquestionably  an  entirety  until  the  survey  of  the 
200  acres  under  the  Lacy  decree.  While  owned  in  common  by  Minter 
and  Mrs.  Lacy  by  reason  of  her  homestead  interest  and  his  purchase 
under  the  sheriff's  sale,  he  claimed  it  all  and  refused  to  admit  Mrs. 
Lacy  into  joint  possession.  The  survey  by  the  commissioners  of  the 
200  acres  was  not  a  permanent  segregation  of  that  much  from  the  re- 
mainder of  Minter^s  land.  He  owned  an  undivided  interest  in  the  200 
acres  after  the  survey  as  before.  It  seems  to  us  the  200-acre  survey 
may  properly  be  regarded  as  having  been  marked  off  as  a  means  to 
an  end,  that  is,  the  awarding  to  Mrs.  Lacy  of  her  100-acre  interest,  and 
that  when  that  was  allotted  to  her  in  kind  the  other  hundred  acres  would 
have  lapsed  into  the  larger  tract,  the  ownership  of  which  remained  in 
Minter.  That  the  suit  was  dismissed  before  the  partition  was  con- 
summated can  make  no  difference  one  way  or  the  other. 

We  think  there  is  also  much  reason  in  the  theory  that  if  Minter, 
treating  the  tract  as  an  entirety,  sold  it  to  Willis,  then  as  between  him 
and  Willis  it  should  be  so  treated  in  this  controversy.  On  the  whole 
we  conclude  there  was  evidence  presenting  the  issue  of  an  effective 
parol  sale.  This  conclusion  disposes  also  of  the  assignment  assailing 
the  verdict  on  the  ground  that  it  is  entirely  without  evidence  to  support 
it. 

Appellee  contends  that  the  judgment  might  be  sustained  on  the 
ground  that  the  undisputed  proof  establishes  limitation  of  ten  years. 
It  is  true  that  adverse  possession  for  the  requisite  length  of  time  and 
every  other  element  necessary  to  establish  the  plea  as  to  the  entire  tract 
was  shown  but  for  the  question  of  segregation  and  registration  of  deeds 
under  which  the  claim  was  made.  While  the  possession  of  Willis,  as 
were  his  improvements,  was  confined  to  the  Lacy  survey  of  200  acres, 
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we  are  inclined  to  think  the  character  of  segregation  shown  would  have 
no  more  effect  on  the  issue  of  limitation  than  on  possession  under  parol 
sale. 

On  the  question  of  the  right  of  a  claimant  under  the  ten  years  statute 
of  limitation  to  recover  to  the  boundaries  of  the  deed  under  which  he 
claims,  this  court  has  expressed  the  opinion  that  the  claim  could  not 
be  maintained  unless  the  instrument  was  duly  registered.  (Doom  v. 
Taylor,  36  Texas  Civ.  App.,  251,  79  S.  W.  Rep.,  1086 ;  Watts  v.  Bruce, 
31  Texas  Civ.  App.,  258,  72  S.  W.  Eep.,  260.) 

The  expressions  were  not  necessary  to  the  decision  of  those  cases, 
and,  as  is  usual  when  such  is  the  case,  were  not  the  result  of  mature 
investigation.  In  view  of  the  rule  of  decision  as  to  possession  under 
deeds  and  other  written  muniments  of  title  prior  to  the  passage  of 
article  3344  (Craig  v.  Cartwright,  65  Texas,  413),  we  are  now  inclined 
to  think  the  article  ought  to  be  so  construed.  It  is  improbable  that  the 
Legislature  intended  to  place  duly  executed  deeds  upon  a  lower  plane 
than  muniments  of  title  of  less  dignity.  Under  the  former  law  the 
claimant  might  put  his  muniments  of  title  in  his  pocket  unrecorded  and 
give  no  other  notice  of  the  extent  of  his  claim  save  that  inferable  from 
his  possession  and  yet  be  permitted  to  claim  to  the  boundaries  in  his 
written  muniments  of  title.      (Craig  v.   Cartwright,  supra,  p.   422.) 

In  that  case  Judge  Stayton,  in  discussing  the  present  article  held 
that  the  law  in  that  respect  is  unchanged' except  as  to  such  instruments 
as  the  law  requires  to  be  recorded. 

The  proviso  in  article  3344  permits  an  adverse  holder  under  the  ten 
years  statute  to  claim  to  the  limits  of  the  boundaries  defined  in  any 
recorded  muniments  of  title  (other  than  a  deed)  under  which  he  holds. 
If  by  the  article  cited  the  Legislature  intended  to  abrogate  the  existing 
rule  in  its  entirety  and  substitute  another  in  its  stead,  then  muniments 
coming  within  the  definition  of  a  deed  are  no  aid  to  the  claimant,  even 
if  recorded.  In  fact  this  is  the  contention  of  appellants  as  to  the  mean- 
ing of  the  statute  now  in  force.  We  are  inclined  to  the  opinion  the 
article  does  not  evince  an  intention  on  the  part  of  the  Legislature  to 
abrogate  the  rule  then  existing,  but  only  to  change  it  so  far  as  written 
muniments  of  title  other  than  deeds  were  concerned  and  to  leave  it 
unchanged  as  to  deeds. 

This  case  has  developed  some  unusual  features,  one  of  the  most  re- 
markable being  that  the  present  title  to  this  rich  property  should  depend 
on  a  homestead  claim  asserted  more  than  25  years  ago  and  not  followed 
up,  and  a  sale  under  an  execution  for  costs  amounting  to  only  $18. 
Another  is  that  the  Minter  title  which  Willis  confesses  he  had  forgotten 
that  he  ever  owned,  which  defendants  did  not  know  they  were  purchas- 
ing when  they  bought  the  Willis  title  and  which  the  Minter  heirs  appear 
to  have  ignored  until  1903,  should  now  prove  paramount  as  to  about 
eight-ninths  of  the  property. 

None  of  the  remaining  assignments  need  to  be  discussed.  They  are 
without  merit.  For  the  reasons  given  we  have  concluded  the  judgment 
should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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M.  D.  McHam  v.  John  W.  Love  et  al. 

Decided  May  24,  1905. 

1. — ^Eleotion — ^Looal  Option — Notioe. 

Article  3387,  Revised  Statutes,  governs  the  notice  required  for  an  election 
for  prohibiting  the  sale  of  intoxicating  liquors  in  a  county  or  subdivision 
thereof,  and  was  not  repealed  and  different  notice  substituted  by  sections  41 
and  42  of  the  general  election  law  of   1903    (Acts  28th  Leg.,  pp.   140,   141). 

2. — Local  Option — ^Election — ^Xandamns. 

An  election  under  the  Local  Option  Law  in  August,  1904,  having  been  duly 
held  in  a  county,  on  notice  as  required  by  Rev.  Stats.,  art.  3387,  and  declared 
to  result  in  prohibition,  another  like  election  in  the  same  territory  could  not 
be  ordered  in  October  following;  and  mandamus  requiring  the  Commissioners' 
Court  to  order  such  election  on  due  petition  therefor,  on  the  ground  that  the 
first   election   was   void   for   the   want   of   proper   notice,   was   rightly   refused. 

8. — Same— Injunction. 

The  fact  that  the  Circuit  Court  of  the  United  States  had  permanently  en- 
joined the  Commissioners'  Court  of  the  county  from  publishing  the  order  de~ 
daring  the  adoption  of  prohibition  in  a  county  under  the  Local  Option  Law, 
did  not  annul  the  election,  nor  make  it  lawful  to  immediately  order  another 
election. 

Appeal  from  the  District  Court  of  Lamar  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

Sturgeon  &  Moore,  T.  W.  Carlock  and  Wm.  Hodges,  for  appellant. — 
Under  the  law  relating  to  elections,  passed  by  the  Twenty-eighth  Legis- 
lature, twenty  days'  notice  of  the  time  of  holding  all  elections  is  required 
to.be  given,  and  that  provision  is  applicable  to  elections  held  under 
title  sixty-nine  of  the  Eevised  Civil  Statutes  of  Texas,  relating  to  local 
option  elections;  and  a  failure  to  give  such  notice  rendered  the  election 
held  in  Lamar  County  on  the  27th  day  of  August,  1904,  absolutely  void. 
Acts  of  1903,  sees.  41  and  42,  pp.  140,  141 ;  ex  parte  Conley,  75  S.  W. 
Eep.,  301. 

The  election  held  in  Lamar  County  on  the  27th  day  of  August,  1904, 
being  void  by  reason  of  the  failure  to  give  the  twenty  days'  notice  re- 
quireid  by  law,  it  furnished  no  valid  or  legal  excuse  that  would  justify 
the  respondents  in  refusing  to  order  the  election  as  prayed  for  by  the 
appellant  and  his  copetitioners.  The  statute  prohibiting  the  holding 
of  the  second  election  within  less  than  two  vears  after  an  election  has 
been  held  for  the  same  purpose  in  the  same  territory,  contemplates  a 
valid  election  in  the  first  instance. 

The  publication  of  the  order  declaring  the  result  of  an  election  held 
under  title  69  of  the  Revised  Statutes,  relating  to  the  sale  of  intoxicat- 
ing liquors,  and  prohibiting  the  sale  in  the  designated  territory,  is 
essential  to  the  putting  of  the  law  into  operation  and  the  failure  from 
legal  inability  to  so  publish  said  order  of  the  Commissioners'  Court  for 
the  length  of  time  required  by  law  nullifies  and  destroys  the  election 
held.  The  judgment  of  a  court  of  competent  jurisdiction  enjoining  the 
publication  of  such  an  order  and  which  effectually  prevents  the  publica- 
tion for  the  full  length  of  time  destroys  the  effect  of  the  election  previ- 
ously held  and  gives  the  Commissioners'  Court  the  right  to  order  another 
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election  for  the  same  territory  without  violating  the  provisions  of  article 
3395  of  the  Revised  Statutes,  which  prohibits  the  holding  of  a  second 
election  within  less  than  two  years  of  the  first. 

J.  L.  Hardison,  County  Attorney,  for  appellees. — Under  title  69  of 
the  Revised  Statutes  of  Texas,  regulating  and  governing  local  option 
elections,  only  12  days'  notice  of  the  time  of  holding  such  election  is 
required  to  be  given;  and  the  law  regulating  elections,  passed  by  the 
Twenty-eighth  Legislature,  commonly  known  as  the  Terrell  Election 
Law,  is  in  no  way  applicable  to  local  option  elections  held  under  said 
title  69,  Revised  Statutes,  and  said  title  69,  Revised  Statutes,  is  not 
repealed  or  superseded  by  the  Terrell  Election  Law.  Title  69,  Rev. 
Stats.;  Roper  v.  Scurlock,  29  Texas  Civ.  App.,  464;  Shields  v.  State, 
38  Texas  Cr.,  254;  Braun  v.  State,  40  Texas  Crim.  Rep.,  237. 

The  local  option  election  held  in  Lamar  County,  on  the  27th  day  of 
August,  1904,  was  a  valid  election,  by  reason  of  the  fact  that  all  the  pro- 
visions of  said  title  69,  Revised  Statutes,  were  in  all  things  fully  com- 
plied with,  in  the  ordering,  holding  and  declaring  the  results  of  said 
election,  as  is  admitted  in  the  pleadings  of  appellant  and  as  is  shown 
bv  the  statements  of  facts  filed  herein,  and  no  other  election  can  be  held 
in  said  Lamar  County  within  two  years  from  said  day.  Art.  3393,  Rev. 
Stats. 

The  judgment  of  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Texas,  rendered  by  D.  E.  Bryant,  judge,  enjoining  appellees, 
who  constitute  the  Commissioners*  Court  of  Lamar  County,  from 
publishing  its  order  declaring  the  result  of  the  election  held  in  said 
county  on  August  27,  1904,  and  putting  the  law  into  operation,  does  not 
justify  the  ordering  of  a  second  election  for  the  same  purpose  by  said 
Commissioners*  Court  within  two  years  in  the  same  territory — ^and  does 
not  invalidate  the  election  of  August  27,  1904,  by  reason  of  the  fact 
that  the  said  order  of  the  Commissioners*  Court  was  not  published  for 
the  required  length  of  time.  Said  judgment  is  not  a  judgment  in  rem 
and  therefore  is  binding  only  and  effect  only  the  parties  and  privies 
thereto.  Said  judgment,  at  the  time  appellees  refused  to  grant  appel- 
lants* petition  for  a  second  local  option  election  in  said  county,  was 
not  a  final  judgment  in  this,  the  time  in  which  appellees  herein  and 
defendants  in  said  suit  could  appeal  from  said  judgment  had  not  ex- 
pired, and  the  fact  is  appellees  who  were  defendants  in  the  suit  and 
judgment  rendered  by  said  United  States  Court  have  since  appealed 
from  said  judgment. 

EIDSON,  Associate  Justice. — ^The  statement  of  the  nature  and 
result  of  the  suit  embraced  in  appellants  brief  is  accepted  as  true  by 
appellees,  and  is  as  follows: 

"This  is  a  suit  instituted  by  the  appellant  for  himself  and  more  than 
two  hundred  and  fifty  qualified  voters  of  Lamar  County,  Texas,  for  a 
peremptory  writ  of  mandamus  to  compel  the  Commissioners*  Court  of 
Lamar  County  to  order  an  election  to  enable  the  qualified  voters  thereof 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  should  be 
prohibited  in  said  county.  The  application  for  the  writ  was  filed  OX) 
Vol,  XXXIX.  Civil— 88. 
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the  13th  day  of  October,  1904.  After  alleging  that  the  respondents 
composed  the  Commissioners*  Court  of  Lamar  County  at  and  about  the 
time  of  the  filing  of  the  petition  for  the  aforesaid  election,  the  relator 
says : 

"That  on  the  date  above  mentioned  (October  12,  1904)  a  petition 
signed  by  himself  and  more  than  two  hundred  and  fifty  other  qualified 
voters  of  Lamar  County,  Texas,  was  presented  to  the  said  Commis- 
sioners' Court  of  said  county,  then  in  session,  asking  said  Commissioners' 
Court  to  order  an  election  to  enable  the  qualified  voters  of  said  county 
to  determine  whether  or  not  the  sale  of  intoxicating  liquors  shall  be 
prohibited  in  said  county,  under  title  69  of  the  Revised  Statutes  of  the 
State  of  Texas;  that  the  Commissioners'  Court  then  and  there,  without 
legal  excuse,  failed  and  refused  to  order  said  election,  although  it  was 
admitted  that  the  petition  was  in  proper  form,  and  signed  by  more  than 
two  hundred  and  fifty  qualified  voters  of  Lamar  County,  as  required  by 
law.  Relator  further  represented  that  prohibition  was  not  in  force  in 
said  county;  that  he  and  his  fellow  petitioners  were  desirous  of  having 
an  election  as  prayed  for,  to  enable  the  qualified  voters  to  decide  the 
question  as  to  whether  the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited in  said  county,  and  that  they  are  in  favor  of  prohibition.  The 
relator  further  stated  that  without  the  assistance  of  a  writ  of  mandii- 
iiius,  he  and  his  fellow  petitioners  who  had  been  refused  their  right 
to  an  election,  are  without  any  adequate  legal  remedy.  Wherefore,  he 
prayed  for  a  peremptory  writ  of  mandamus  to  compel  the  Commis- 
sioners' Court  to  order  the  election  as  prayed  for.' 

"Respondents  John  W.  Love,  county  judge,  J.  0.  Sisson,  B.  B. 
Brashears,  W.  M.  Grant  and  J.  W.  Pennington,  commissioners,  waived 
the  issuance  and  service  of  citation,  entered  their  appearance  in  said 
cause  on  the  14th  day  of  October,  1904,  and  filed  an  answer  therein, 
admitting  that  they  composed  the  Commissioners'  Court  of  said 
Lamar  County,  and  pleaded  substantially  as  follows: 

"They  admitted,  as  alleged  by  the  relator,  that  on  the  12th  day  of 
October,  1904,  a  petition  in  proper  form,  signed  by  more  than  260 
qualified  voters  of  Lamar  County,  Texas,  asking  them  to  order  a  local 
option  election  for  the  county,  and  that  they  refused  to  order  said 
election.  Respondents  then  plead  as  an  excuse  for  their  refusal  to  order 
said  election  as  follows: 

"1st.  They  say  that  on  the  27th  day  of  August,  1904,  less  than  two 
years  before  the  date  when  the  petition  of  the  relator  and  others  was 
presented  to  them  asking  an  election,  a  valid  and  fair  election  was  held 
in  said  Lamar  County,  Texas,  by  the  qualified  voters  thereof,  to  de- 
termine whether  or  not  the  sale  of  intoxicating  liquors  should  be  pro- 
hibited in  said  county;  that  said  election  was  in  all  things  regular; 
that  it  had  been  ordered  by  the  respondents  in  response  to  a  petition 
from  the  voters  of  said  county;  that  the  clerk  had  posted  five  notices 
in  said  county,  for  sixteen  days  previous  to  said  election;  that  on  the 
10th  day  of  September,  thereafter,  respondents  met  as  the  Commis- 
sioners' Court  of  said  county,  opened  and  counted  the  votes  cast  at 
said  election,  and  found  that  a  majority  of  said  votes  were  for  prohibi- 
tion; that  they  thereupon  made  and  entered  an  order  absolutely  pro- 
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hibiting  the  sale  of  intoxicating  liquors  in  said  Lamar  County,  except 
as  provided  by  law. 

"2d.  Respondents  say  that  a  contest  is  now  pending  in  the  District 
Court  of  Lamar  County,  Sixty-second  Judicial  District  of  Texas,  to 
test  the  validity  of  said  election  held  on  the  27th  day  of  August,  1904, 
contestants  claiming  that  prohibition  was  defeated  by  a  majority  of  the 
votes  cast  at  said  election.  They  further  say  that  this  contest  can  not 
be  heard  and  determined  before  the  day  of  the  election  prayed  for  by 
the  relator  and  others. 

"3d.  That  a  suit  is  now  pending  in  the  District  Court  of  Lamar 
County  against  these  respondents  wherein  it  is  claimed,  that  said 
election  held  on  the  27th  day  of  August,  1904  is  void,  by  reason  of  a 
failure  on  the  part  of  respondents  to  give  twenty  days'  notice  of  the 
time  of  holding  said  election,  and  that  said  trial  will  come  up  at  the 
December  term  of  said  court. 

"4th.  That  Adolphus  Busch  &  Co.,  citizens  of  the  State  of  Missouri, 
on  the  —  day  of  September,  1904,  filed  a  suit  in  equity  against  these 
respondents  in  the  United  States  Circuit  Court  in  and  for  the  Eastern 
District  of  Texas,  praying  that  these  respondents,  as  the  Commissioners' 
Court  of  Lamar  County,  be  restrained  from  further  publishing  the  order 
declaring  the  result  of  the  election  held  on  the  27th  day  of  Augusty 
1904,  on  the  ground  that  twenty  days'  notice  of  the  time  of  holding  said 
election  had  not  been  given;  that  said  bill  was  heard  before  the  Hon. 
D.  E.  Bryant  on  the  6th  day  of  October,  1904,  and  an  injunction  was 
therein  granted  by  said  court,  perpetually  restraining  these  respondents 
from  further  publishing  the  order  declaring  the  result  of  said  election. 
Wherefore,  respondents  say  that  they  should  not  be  compelled  to  order 
said  election  till  the  matters  set  up  are  finally  determined. 

"The  relator,  by  supplemental  petition,  excepted  generally  and  speci- 
ally to  the  answer  of  the  respondents,  all  of  which  were  by  the  court 
overruled,  to  which  ruling  the  relator  duly  excepted. 

"Further  specially  replying  to  the  answer  of  the  respondents,  relator 
admitted  the  facts  stated  by  the  respondents  as  to  ordering  the  election 
held  on  the  27th  day  of  August,  1904,  and  the  other  facts  following 
said  election,  but  allege  that  said  election  was  void  for  the  following 
reasons : 

"1st.  Because  twenty  days'  notice  of  the  time  and  place  of  holding 
said  election  had  not  been  given  as  required  by  section  41  of  the  Acts 
of  the  Twenty-eighth  Legislature. 

"2d. ,  Because  notices  of  said  election  were  not  posted  in  the  election 
precincts  of  said  county,  as  required  by  section  42  of  said  Acts. 

"3d.  Because  the  publication  of  the  order  declaring  the  result  of  said 
election  had  been  on  the  5th  day  of  October,  1904,  perpetually  en- 
joined by  an  order  issued  out  of  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Texas,  and  said  order  of  the  Commissioners' 
Court  was  not  and  can  not  be  published  for  the  required  length  of  time 
to  put  prohibition  in  force  in  said  county  of  Lamar;  that  the  judgment 
enjoining  the  publication  of  said  order  was  final  and  had  not  been 
appealed  from;  that  by  reason  of  these  facts,  said  court  had  no  legal 
right  or  excuse  to  refuse  to  order  the  election  prayed  for  by  relator  and 
bis  copetitioners. 
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"AH  these  facts  alleged  by  both  parties  were  admitted  on  the  trial 
to  be  as  alleged.  On  the  15th  day  of  October,  1904,  the  court  rendered 
judgment  for  appellees,  refusing  the  writ  of  mandamus  prayed  for, 
from  which  appellant  has  appealed." 

Appellant's  first  contention,  as  presented  by  his  assignments  of  error 
and  propositions  thereunder,  is  that  the  election  held  on  the  27th  day 
of  August,  1904,  is  null  and  void,  because  twenty  days'  notice  of  the 
time  and  place  of  holding  same  had  not  been  given,  as  required  by 
section  41  of  the  general  election  law,  passed  by  the  Twenty-eighth 
Tjcgislature,  and  known  as  the  Terrell  Election  law,  and  because  notices 
of  said  election  were  not  posted  in  the  election  precincts  of  the  county, 
as  required  by  section  42  of  said  law.  Section  41  of  said  law  is  as 
follows:  "Twenty  days'  notice  of  every  election  ordered  shall  be  given 
by  notices  posted  up  at  the  places  of  holding  elections  in  each  election 
precinct,  which  shall  state  the  time  of  holding  the  election,  the  offices 
to  be  filled  and  the  question  to  be  voted  on  or  both,  as  the  case  may  be, 
except  as  herein  otherwise  provided." 

Section  42  of  said  law  provides  as  follows:  "The  county  judge,  or 
if  he  fails  to,  then  two  county  commissioners  shall  cause  notices  of  a 
general  election  and  of  a  special  election  to  be  published  in  a  news- 
paper of  the  county,  if  there  be  one,  if  not,  by  posting  notice  of  election 
at  each  precinct  twenty  days  before  the  election;  provided  *  ♦  ♦" 
(Acts  of  1903,  pp.  140  and  141.) 

Article  3387,  Sayles'  Eevised  Statutes,  embraced  under  title  69, 
Jjocal  Option,  provides  that  the  clerk  of  the  Commissioners'  Court  shall 
post  or  cause  to  be  posted,  at  least  five  copies  of  the  order  of  election 
at  different  places  within  the  proposed  limits  of  the  territory  in  which 
the  election  is  to  be  held  for  at  least  twelve  days  prior  to  the  day  of  such 
election.  The  notice  for  holding  the  election  of  the  27th  of  August, 
1904,  was  given  under  this  article.  Prior  to  the  enactment  of  the 
Terrell  Election  Law  by  the  Twenty-eighth  Legislature,  supra,  article 
1728  of  Sayles'  Revised  Statutes  embraced  in  the  general  election  law, 
provided  for  twenty  days'  notice  to  be  given  when  an  election  was 
ordered.  In  the  case  of  Voss  v.  Terrell,  34  S.  W.  Rep.,  170,  the  con- 
tention being  that  the  provision  of  the  general  election  law  with  respect 
to  notice  applied  to  local  option  elections,  the  court  held  that  the  provision 
of  the  local  option  law  as  to  notice  applied,  and  not  that  of  the  general 
election  law.  This  decision  was  followed  in  Roper  v.  Scurlock,  29 
Texas  Civ.  App.,  464.  The  Court  of  Criminal  Appeals  took  the  same 
view  of  this  subject  in  Shields  v.  The  State,  38  Texas  Crim.,  254. 

The  election  law  enacted  by  the  Twenty-eighth  I^egislature  is  general 
in  its  application,  and  the  local  option  law  is  special  or  local  in  its 
application,  and  such  special  or  local  laws  are  not  repealed  by  general 
laws,  unless  specially  mentioned  in  the  general  law,  or  such  purpose  is 
made  manifest  from  the  plain  provisions  of  the  general  law.  There  is 
no  allusion  to  or  mention  of  the  local  option  law  in  the  Act  of  the 
Twenty-eighth  legislature,  and  there  is  nothing  in  any  of  its  pro- 
visions that  would  in  any  degree  indicate  an  intention  to  repeal  the 
provisions  of  the  local  option  law  relating  to  the  period  of  notice  to  be 
given  of  an  election.  This  being  true,  there  is  no  repugnacy  or  conflict 
between  the  two  laws. 
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The  precise  question  here  involved  has  been  decided  by  the  Court  of 
Criminal  Appeals  of  this  State  adversely  to  the  contention  of  appellant, 
in  the  case  of  ex  parte  Keith,  83  S.  W.  Rep.,  683,  and  ex  parte  Neal, 
Id.,  831.  The  question  is"  very  ably  and  exhaustively  discussed  in  the 
opinion  of  Judge  Brooks  and  concurring  opinion  of  Judge  Henderson 
in  the  Keith  case,  and  by  Judge  Davidson  in  the  Neal  case. 

It  must  be  assumed  that  the  Legislature,  in  enacting  the  general 
election  law  of  1903  had  knowledge  of  the  holding  of  the  courts  that 
the  provision  of  the  prior  general  election  law  with  respect  to  the  period 
of  notice  to  be  given  of  an  election,  did  not  apply  to  local  option  elec- 
tions, and,  having  this  knowledge,  if  they  had  intended  the  provision 
as  to  notice  of  that  law  to  apply  to  local  option  elections,  they  would 
have  expressed  such  intention  in  the  law.  A  valid  election  having  been 
held  in  the  same  territory  less  than  two  years  prior  to  the  date  of  the 
presentation  of  appellant's  petition  for  another  election,  the  Com- 
missioners' Court,  under  the  law,  was  not  authorized  to  grant  the 
petition.     (Sayles'  Bevised  Statutes,  art.  3393.) 

We  do  not  think  the  granting  of  the  writ  of  injunction  by  the 
judge  of  the  United  States  Circuit  Court  had  the  effect  to  annul  the 
election  held  on  the  27th  of  August,  1904.  This  disposes  of  appellant's 
second  contention. 

We  conclude  that  there  was  no  error  in  the  action  of  the  court  below 
in  refusing  the  writ  of  mandamus  prayed  for  by  appellant.  The 
judgment  of  the  court  below  is  therefore  aflBrmed. 

Affirmed. 


Western  Union  Telegraph  Company  v.  G.  W.  Adams. 

Decided  May  24,  1906. 

1. — ^Telegraph — Charge. 

Evidence  considered  and  held  to  present  question  of  fact  as  to  whether 
plaintiff,  suing  for  negligent  delay  in  the  delivery  of  a  telegram,  would  not, 
had  it  been  duly  delivered,  on  ascertaining  that  trains  were  late,  have  gone 
by  private  conveyance  to  the  bedside  of  his  dying  son  and  reached  same  before 
he  became  unconscious;  and  the  refusal  of  a  charge  limiting  the  jury  to  a 
consideration  of  the  possibilities  of  reaching  the  son  in  time  by  railway  held 
proper. 

2. — Requested  InBtriictlons. 

It  was  proper  to  refuse  requested  charges  on  matters  fully  covered  by  the 
instructions  given. 

3.-— Telegraph — ^Damages. 

Recovery  of  $350  as  damages  against  a  telegraph  company  for  negligence 
preventing  plaintiff  reaching  his  dying  son  while  conscious,  sustained  as  not 
excessive. 

Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  B.  L.  Jones. 

WiJkins  £  Vinson,  for  appellant. — The  evidence  was  not  sufficient 
to  raise  the  issue  that  plaintiff  would  have  gone  to  his  son  except  bv 
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train  and  the  court  therefore  erred  in  refusing  to  give  the  special 
charges,  requested  by  defendant,  so  restricting  plaintiff's  right  to  re- 
cover, and  in  not  confining  the  jury,  in  the  general  charge,  to  the  issue 
as  to  whether  or  not  plaintiff  could  have  gone  by  train  to  Denison  and 
reached  his  son  before  he  became  unconscious,  if  the  message  had  been 
promptly  delivered  to  him.  Western  U.  Tel.  Co.  v.  Newman,  78  S.  W. 
Rep.,  700. 

If  the  sender  of  the  message  knew  the  particular  address  of  the 
plaintiff  in  Durant  and  negligently  failed  to  furnish  defendant  with  the 
same  after  he  was  notified  that  plaintiff  could  not  be  found,  and  his 
negligence  contributed  to  the  failure  of  plaintiff  to  reach  his  son  before 
he  became  unconscious,  plaintiff  can  not  recover.  Hargrave  v.  Western 
U.  Tel.  Co.,  60  S.  W.  Rep.,  687 ;  Lambert  v.  Western  U.  Tel.  Co.,  45 
S.  W.  Rep.,  1034. 

A  telegraph  company  is  not  held  in  law  to  be  an  insurer  of  the  correct 
and  prompt  transmission  and  delivery  of  messages,  but  is  simply  re- 
quired to  exercise  ordinary  care  in  these  respects,  and  the  defendant,  in 
this  case,  was  entitled  to  have  its  obligation  in  this  respect  clearly  pre- 
sented to  the  jury.  Western  U.  Tel.  Co.  v.  Edsall,  63  Texas,  674; 
Western  U.  Tel.  Co.  v.  Neill,  57  Texas,  283 ;  2  Thompson  on  Negligence, 
sec.  2393;  Joyce  on  Electric  Law,  sec.  17. 

The  verdict  of  the  jury  is  excessive  because  the  evidence,  viewed  in 
the  most  favorable  light  for  the  plaintiff,  showed  that  he  could  not  have 
been  with  his  son  but  a  few  minutes  at  most  before  he  became  unconsci- 
ous. 

Hatchett.  &  Hatchett  and  Cecil  Smith,  for  appellee. — It  is  the  duty 
of  the  trial  court  to  submit  to  the  jury  the  issues  fairly  raised  by  the 
pleadings  and  evidence,  and  to  refuse  requested  charges,  which  exclude 
such  issues  from  the  consideration  of  the  jury,  or  which  are  on  the 
weight  of  the  evidence.  Western  U.  Tel.  Co.  v.  May,  8  Texas  Civ.  App., 
178. 

It  is  not  the  duty  of  the  court  to  give  a  specific  charge  on  contributory 
negligence  requested  by  defendant  where  the  matters  embraced  in  the 
special  charge  are  embraced  in  the  main  charge  given. 

The  court  correctly  informed  the  jury  that  the  duty  of  a  telegraph 
company  in  transmitting  and  delivering  messages  was  exercise  of  ordin- 
ary care. 

Where  the  evidence  shows  that  by  the  gross  carelessness  of  a  telegraph 
company  a  father  is  prevented  from  being  with  his  son  four  or  five 
hours  while  he  was  conscious,  just  before  his  death,  and  was  unable  to 
see  him  until  he  became  unconscious,  a  judgment  for  $350  is  meager 
compensation. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against  ap- 
pellant, and  recovered  $350  damages  on  account  of  a  failure  to  deliver 
a  telegram  within  time  to  enable  appellee  to  reach  the  bedside  of  his 
son  before  he  died  and  while  he  was  conscious.  The  message  was  de- 
livered to  appellant  at  Denison,  Texas,  and  addressed  to  appellee  at 
Durant,  Indian  Territory,  which  the  proof  shows  was  twenty  miles  from 
Denison, 
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Appellee  alleged  in  his  petition  that  if  the  message  had  been  sent 
and  delivered  with  reasonable  dispatch,  he  would  have  gone  from 
Durant  to  Denison  and  reached  his  son  before  he  became  unconscious. 
He  submitted  testimony  tending  to  sustain  these  averments. 

The  appellant  introduced  testimony  tending  to  show  that  on  the  day 
in  question  the  passenger  train  running  from  Durant  to  Denison  was 
several  hours  late,  and  that  if  the  message  had  been  sent  and  delivered 
with  reasonable  dispatch,  the  appellee  could  not  have  gone  from  Durant 
to  Denison  by  railway,  as  he  testified  he  would  have  done. 

Thereupon,  and  after  appellant  closed  its  testimony,  appellee  took 
the  stand  and  testified  that  if  he  had  received  information  that  the 
train  was  five  or  six  hours  late,  he  would  have  gone  from  Durant  to 
Denison  in  a  buggy,  and  that  he  could  have  made  the  trip  in  three 
hours'  time. 

Appellant  requested  the  court  to  instruct  the  jury  that  unless  they 
believed  from  the  testimony  that  the  message  could  have  been  delivered 
to  appellee  in  time  for  him  to  have  gone  by  train  and  reached  his  son 
before  he  became  unconscious,  to  find  for  appellant. 

This  instruction  was  refused,  and  the  court's  charge  did  not  restrict 
the  jury  to  a  finding  that  appellee  could  have  reached  Denison  before 
his  son  became  unconscious  by  any  particular  mode  of  traveling.  We 
think  the  court's  charge  was  correct  and  that  the  special  instruction  was 
properly  refused. 

The  other  requested  instruction  relating  to  that  subject  were  properly 
refused,  because  they  restricted  the  jury  to  a  finding  that  appellee  would 
have  gone  to  Denison  by  train.  There  was  testimony  tending  to  show 
that  if  appellee  had  received  the  telegram  in  proper  time,  he  would 
have  ascertained  that  the  train  was  late,  and  gone  to  Denison  in  a  buggy 
in  time  to  reach  his  son  before  he  became  unconscious. 

Appellant's  requested  instruction  on  the  subject  of  contributory  neg- 
ligence on  the  part  of  the  sender  of  the  message  was  properly  refused, 
because  that  issue  was  fully  and  correctly  presented  in  the  court's 
charge.  And  the  same  may  be  said  in  reference  to  special  charge  number 
1!^,  instructing  the  jury  that  appellant  was  not  an  insurer,  and  that  if 
they  found  from  the  evidence  that  it  had  exercised  ordinary  care  to 
promptly  deliver  the  message  to  appellee,  then  to  find  for  appellant. 
Appellant  was  not  sued  as  an  insurer,  and  it  was  not  necessary  for  the 
court  to  instruct  the  jury  upon  that  subject;  and  appellant  concedes 
that  the  court  instructed  the  jury  to  find  in  its  favor  if  they  believed 
from  the  evidence  that  it  exercised  ordinarv  care  in  the  transmission 
and  delivery  of  the  message. 

The  verdict  is  supported  by  testimony  and  we  overrule  the  assign- 
ment which  charges  that  it  is  excessive. 

Nor  error  has  been  shown,  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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Pablin  &  Orexdorff  Company  v.  C.  C.  Vawter  et  al. 

Decided  May  24,  1906. 

1. — ^EYidence— Homestead — ^Deposition. 

Where  in  a  suit  to  cancel  a  deed  as  in  fraud  of  creditors  the  homestead 
rights  of  the  maker  were  set  up  bj  defendant,  his  grantee,  the  deposition  of 
such  maker  of  the  deed,  taken  in  a  suit  between  him  and  plaintiff,  was  not 
admissible  on  that  issue  against  the  present  defendant,  who  was  not  a  party 
to  that  action. 

2. — ^Evidence— Homestead — Judgment. 

Plaintiffs  suing  to  set  aside,  as  in  fraud  of  their  rights  as  creditors,  a 
deed  to  defendants  of  land  of  a  debtor  which  plaintiffs  claimed  under  attach- 
ment, judgment  and  sale,  in  a  proceeding  in  which  such  judgment,  as  between 
them  and  the  debtor,  settled  the  homestead  rights  of  the  debtor  in  the  land 
now  in  litigation  adversely  to  his  claim,  such  judgment,  though  admissible  to 
show  their  title  from  the  debtor,  was  not  admissible  on  the  question  of  his 
homestead  rights,  as  against  the  present  defendant  who  was  not  a  party  to 
that  suit. 

3. — ^Assignment  of  Error. 

An  assignment  of  error  raising  several  independent  and  distinct  matters, 
or  one  not  supported  by  a  statement,  does  not  require  consideration. 

4. — ^Frandnlent  Conveyance — Homestead — Findings. 

A  finding  establishing  absence  of  fraudulent  intent  in  a  conveyance  by  a 
debtor  rendered  immaterial  any  inconsistency  in  the  findings  on  the  issue  as 
to  whether  the  property  was  homestead. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

J.  M.  Willis  and  H.  Q,  Evans,  for  appellant. — Certified  copies  of  the 
judgment,  order  of  sale  and  all  papers  filed  in  connection  therewith  are 
admissible  in  evidence  as  links  in  the  chain  of  title  of  the  purchaser  of 
property  at  the  sale  made  by  virtue  of  said  judgment,  and  the  purchaser 
of  land  at  a  judicial  sale  may  in  a  suit  in  trespass  to  try  title  introduce 
certified  copies  of  the  order  of  sale,  sheriif's  deed,  judgment,  and  all 

Sapers  filed  in  said  cause  as  links  in  his  chain  of  title.  Kerr  v.  Oppen- 
eimer,  20  Texas  Civ.  App.,  141. 

It  is  a  well  established  rule  that  the  declarations  of  the  grantor 
after  sale  are  not  admissible  in  evidence  to  impeach  the  title  of  the 
grantee.  But,  as  well  established  as  the  rule  itself  is  the  exception,  that 
such  declarations  are  admissible,  when  a  prima  facie  case  of  combination 
or  conspiracy  has  been  made  by  other  evidence.  Possession  by  the 
vendor  after  sale  is  prima  facie  evidence  of  fraud.  Hamburg  v.  Wood, 
66  Texas,  168. 

The  purchaser  at  a  judicial  sale  of  land  claiming  title  by  virtue  of 
said  sale,  in  a  suit  in  trespass  to  try  title,  has  a  right  to  introduce  in 
evidence  in  his  chain  of  title  the  attachment,  judgment  of  court,  order 
of  sale,  and  all  papers  connected  therewith  for  all  purposes  adjudicated 
in  that  suit. 

The  acquiring  of  another  residence  for  temporary  occupancy  will  not 
operate  as  an  abandonment  or  forfeiture  of  the  homestead.  Baum  v, 
Williams,  16  Texas  Civ.  App.,  407, 
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R.  B.  Young  and  Meade  &  McOrady,  for  appellees. — The  depositions 
taken  in  another  suit  in  which  Ida  Leeper  was  not  a  party  are  not  ad- 
missible in  this  suit;  but  are  hearsay,  res  inter  alios  acta.  People's  Nat. 
Bank  v.  Mulkey,  94  Texas,  395 ;  Cent.  Dig.,  vol.  16,  col.  1282,  sec.  297. 

Subsequent  declarations  of  the  grantor,  and  especially  when  they  do 
not  relate  to  the  property  in  controversy  are  not  admissible.  Stephens 
V.  Johnson,  45  S.  W.  Rep.,  328 ;  Wallace  v.  Berry,  83  Texas,  328. 

The  proceedings  in  another  case  to  which  Ida  Leeper  was  not  a  party 
were  not  admissible  for  the  purpose  of  affecting  her  title.  Hardin  v. 
Blackshear,  60  Texas,  132. 

EIDSON,  Associate  Justice. — This  is  a  suit  of  trespass  to  try  title 
brought  by  appellants  as  plaintiffs  in  the  court  below  against  appellees  C. 
C.  Vawter,  Ida  Leeper  and  her  husband,  J.  A.  Leeper,  for  the  purpose  of 
recovering  the  title  to  and  possession  of  lot  number  12  in  block  number 
21,  in  the  town  of  Leonard,  in  Fannin  County,  Texas.  Appellant  also 
alleged  in  his  petition  that  the  deed  from  C.  C.  Vawter  and  wife  to 
Ida  Leeper  of  date  October  16,  1896,  was  voluntary  and  without  con- 
sideration and  made  for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  creditors  of  C.  C.  Vawter  and  especially  appellant,  of  which 
purpose  said  Ida  Leeper  was  fully  cognizant  at  the  time  such  conveyance 
was  made,  and  that  said  deed  is  a  cloud  upon  the  title  of  appellant; 
appellant  prayed  that  the  same  be  declared  fraudulent  and  void,  and 
that  it  be  set  aside  and  held  for  naught. 

Appellees,  except  C.  C.  Vawter,  answered  by  general  demurrer,  general 
denial  and  plea  of  not  guilty,  and  appellee  Ida  Leeper  further  answered 
that  the  deed  executed  to  her  of  date  October  16,  1896,  was  made  in 
good  faith  for  the  bona  fide  purpose  of  paying  her  a  just  debt,  which 
said  C.  C.  Vawter  then  owed  her  in  amount  equal  to  the  property  so  con- 
veyed ;  that  the  property  was  the  business  homestead  of  C.  C.  Vawter  at 
that  date,  and  prayed  that  appellant  take  nothing  by  its  suit,  and  that 
she  be  quieted  in  her  title  to  said  premises. 

C.  C.  Vawter  filed  a  disclaimer  and  prayed  to  be  discharged  with  his 
costs.  The  case  was  tried  before  a  jury  and  the  court  submitted  special 
issues  to  the  jury,  and  upon  the  answers  made  thereto,  the  court  entered 
judgment  for  appellees  Ida  Leeper  and  J.  A.  Leeper  for  the  lot  in 
controversy. 

Appellant^s  first  assignment  of  error  complains  of  the  action  of  the 
court  in  excluding  the  certified  copy  of  the  depositions  of  C.  C.  Vawter 
and  his  wife,  which  were  taken  in  the  case  of  Parlin  &  Orendorff  Com- 
pany V.  C.  C.  Vawter,  et  al,  number  15373  in  the  District  Court  of 
Dallas  County,  Texas,  which  depositions  show  that  C.  C.  Vawter  and 
his  wife  used  and  occupied  80  acres  of  land  situated  four  miles  west  of 
Leonard  for  a  period  of  nearly  twenty  years  prior  to  the  failure  of  the 
said  Vawter  on  October  15,  1896,  as  their  homestead,  and  that  it  had 
all  that  time  been  their  homestead.  Appellants'  contention  being  that 
said  depositions  were  links  in  the  chain  of  its  title,  and  were  declara- 
tions o£  Vawter  and  his  wife  as  to  their  homestead  at  the  time  of  his 
failure,  and  for  a  period  of  twenty  years  prior  thereto.  In  our  opinion 
the  court  below  did  not  err  in  excluding  said  depositions.  Ida  Leeper 
not  being  a  party  to  the  suit  in  which  said  depositions  wore  taken,  they 
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would  be  but  hearsay,  res  inter  alios  acta,  as  against  her,  and  therefore 
not  admissible.  (People's  Nat.  Bank  v.  Mulkey,  94  Texas,  .395;  Stephens 
V.  Johnson,  45  S.  W.  Rep.,  328 ;  Wallace  v.  Berry,  83  Texas,  328.) 

By  its  second  assignment  of  error  appellant  complains  of  the  action 
of  the  court  in  giving  to  the  jury  special  charge  number  1,  requested 
by  appellees,  which  is  as  follows:  "You  will  exclude  from  your  con- 
sideration the  recitals  in  the  verdict  and  the  judgment  rendered  in 
the  District  Court  of  Dallas  County,  concerning  what  the  court  in  that 
case  adjudged  to  be  the  homestead  of  said  Vawter  and  wife,  because  what 
took  place  in  that  case  in  Dallas  County  is  not  admissible  evidence  as 
to  the  homestead  question  now  involved  in  this  suit  you  are  trying, 
such  records  were  not  admitted  by  the  court  in  the  present  case  as 
being  any  evidence  on  the  homestead  question  involved  in  this  suif 
The  judgment  of  the  District  Court  of  Dallas  County,  so  far  as  it 
decreed  title  to  appellant  in  the  lot  in  controversy  was  admissible,  but 
the  recitals  in  that  judgment  establishing  the  homestead  of  Vawter  and 
wife  could  only  affect  the  parties  to  that  suit;  and  although  there  is  in 
this  case  the  issue  as  to  what  constituted  the  homestead  of  said  Vawter 
and  wife  at  the  date  of  the  deed  by  C.  C.  Vawter  to  Ida  Leeper,  still, 
she  not  being  a  party  to  that  suit,  she  could  not  be  affected  by  the 
recital  in  that  judgment  as  to  the  homestead ;  and  therefore  such  recital 
was  inadmissible  as  against  her.    (Hardin  v.  Blackshear,  60  Texas,  132.) 

Appellants  fourth  assignment  of  error  is  not  in  compliance  with  the 
rules  of  this  court,  and  therefore  will  not  be  considered.  The  assign- 
ment raises  several  independent  and  distinct  matters  and  for  that  reason, 
does  not  conform  to  said  rules.  (Cochran  v.  Siegfried,  76  S.  W.  Sep., 
542;  Baum  v.  Corsicana  Nat.  Bank,  75  S.  W.  Rep.,  863;  Wren  v. 
Rowland,  75  S.  W.  Rep.,  894;  Cammack  v.  Rogers,  74  S.  W.  Rep., 
945.) 

Appellant^s  fifth  assignment  of  error  contends  that  the  court  erred  in 
entering  judgment  for  appellees  upon  the  special  findings  of  the  jury, 
because  said  findings  are  inconsistent  and  contradictory  and  contrary 
to  the  charge  of  the  court,  in  that  to  question  number  1,  which  is  as 
follows:  *^as  the  property  in  controversy  the  business  homestead  of 
C.  C.  Vawter  on  October  16,  1896?"  the  jury  answered  "Yes.''  To 
question  number  4,  which  is  as  follows:  "Did  C.  C.  Vawter  abandon 
his  homestead  in  the  country,  if  so,  at  what  date?''  the  jury  answered, 
"No,"  The  jury  in  answer  to  question  number  3,  submitted  to  them  by 
the  court,  which  was  as  follows:  *^as  the  deed  from  C.  C.  Vawter 
and  wife  to  Ida  Leeper  made  in  good  faith,  or  was  it  fraudulent  as  to 
C.  C.  Vawter's  creditors  ?"  found  that  the  deed  to  Ida  Leeper  was  made 
in  good  faith.  If  the  deed  to  Ida  Leeper  was  made  in  good  faith  and 
not  fraudulent,  the  title  to  the  lot  in  controversy  vested  in  her  prior  to 
the  levy  of  the  appellant's  attachment;  and  hence  was  not  subject  to 
such  attachment,  and  that  being  true,  it  was  immaterial  as  to  whether 
the  property  conveyed  was  homestead  or  not  at  that  date. 

Appellant's  sixth  assignment  of  error  is  not  in  compliance  with  the 
rules  of  this  court,  because  same  is  not  supported  by  any  stjitement, 
and  therefore,  it  will  not  be  considered.  (Galveston,  H.  &  S.  A.  Rv. 
Co.  V.  Pruente,  70  S.  W.  Rep.,  362 ;  Chimine  v.  Baker,  75  S.  W.  Rep., 
330;  Haywood  Rice  Canal  &  Milling  Co.  v.   Langford  Bros.,   74   S. 
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W.  Rep.,  926.)  However,  we  are  of  opinion  that  the  court  below  did  not 
err  in  refusing  to  give  to  the  jury  appellant^s  special  charge  number  4, 
because  the  issue  to  which  it  relates  was  fully  covered  by  the  general 
charge,  and  a  special  charge  given  at  the  request  of  appellant. 

There  being  no  reversible  error  pointed  out  in  the  record,  the  judg- 
ment of  the  court  below  is  afl&rmed. 

Affirmed. 


St.  Louis  Southwestern  Railway  Company  v.  Joe  Harkey. 

Decided  May  24,  1906. 

1. — ContinuEBoe — ^Verifioation. 

An  application  for  continuance  verified  by  the  attorney  of  defendant  aa 
true  "to   the   best   of   his   knowledge,   information   and    belief"    is   insufficient. 

S. — Crontlnnanoe — ^Dillgenoe. 

Due  diligence  to  procure  the  testimony  of  a  witness  residing  outside  the 
county  is  not  shown  where  the  applicant,  relying  on  his  promise  to  attend 
personally,  failed  to  take  his  deposition. 

8. — ^Damages— Personal  Injury. 

Evidence  considered  and  held  to  support  a  recovery  of  $2,000  as  damages 
to  a  passenger  injured  in  derailment  of  train. 

4. — ^Deposition — ^Motion  to  Qnash. 

A  motion  to  quash  a  deposition  comes  too  late  when  made  after  the  par- 
ties have  announced  ready  for  trial. 

6. — Same — Qnettion  of  Vnot. 

When  the  motion  to  quash  a  deposition  presents  a  question  of  fact  as  to 
the  office  and  postmaster  to  whom  it  was  delivered,  the  court  may  receive 
testimony  outside  the  deposition  itself. 

6. — Passenger — Carrier — ^Negligence. 

Evidence  considered  and  held  to  support  a  finding  of  negligence,  as  causing 
the  derailment  of  a  train,  in  the  matter  of  rotten  ties  and  insufficient  diligence 
to  maintain  track. 

7. — Same— Presnmption. 

The  derailment  of  a  train,  where  the  train  and  track  are  not  interfered 
with  by  extraneous  force,  creates  a  presumption  of  negligence  against  the  car- 
rier, which  it  is  called  on  to  rebut  by  proof  of  the  exercise  of  the  utmost 
care  and  foresight  compatible  with  the  prosecution  of  its  business. 

Appeal  from  the  District  Court  of  Cass  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

The  diligence  used  to  procure  the  testimony  of  Dr.  Walls,  the  absent 
witness^  was,  that  an  agent  of  the  defendant  had  called  upon  him  some 
time  before  the  term  of  the  court,  and  procured  from  him  a  distinct 

Eromise  to  attend  the  trial.  Transportation  was  procured  and  furnished 
im  from  Naples  to  Linden  and  return  and  was  accepted  by  the  witness. 
He  resided  out  of  the  county  where  the  case  was  tried,  and  the  defend- 
ant desired,  if  possible,  his  personal  attendance,  but  would  have  taken 
his  deposition,  except  for  the  absolute  promise  of  the  witness  to  come 
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in  person.  The  defendant  took  a  great  number  of  depositions  in  the 
ease,  but  refrained  from  taking  the  deposition  of  Dr.  Walls,  because  it 
desired  and  expected  him  to  attend  and  relied  entirely  on  his  promise 
to  do  so. 

Glass,  Estes  &  King,  for  appellant. — The  testimony  of  Dr.  Walls  was 
of  material  importance  to  the  defense.  It  could  not  be  procured  from 
any  other  source,  and  the  appellant  had  used  due  and  reasonable  dili- 
gence to  procure  his  attendance.  The  trial  of  the  case  without  his  testi- 
mony was  an  injustice  to  the  appellant,  and  it  was  error,  and  was  re- 
versible error  for  court  to  overrule  the  motion.  Low  Co.  v.  Hickson, 
74  S.  W.  Rep.,  782;  Houy  v.  Gamel,  62  S.  W.  Rep.,  76;  Stanley  v. 
Epperson,  45  Texas,  651;  Chilson  v.  Reeves,  29  Texas,  276;  Dilling- 
ham v.  Ellis,  86  Texas,  447. 

The  preponderance  of  the  testimony,  and  the  attending  facts  and 
circumstances,  show  that  if  plaintiff  was  injured  in  the  wreck  of  the 
train,  his  injuries  were  temporary  and  slight.  The  judgment  of  the 
court,  awarding  him  $2,000  for  same,  is  excessive,  and  more  than  would 
fairly  and  reasonably  compensate  him  for  such  damage  as  he  has  sus- 
tained. Houston  &  G.  N.  Ry.  v.  Randall,  50  Texas,  261;  Gulf,  C.  & 
S.  F.  Ry.  V.  Gatewood,  79  Texas,  89;  International  &  G.  N.  Ry.  v. 
Hall,  78  Texas,  660. 

The  envelope  in  which  the  deposition  of  J.  M.  Brown  was  returned 
shows  neither  the  postmark  of  the  place  from  which  it  was  sent,  nor 
was  it  signed  by  the  pogtmaster.  It  was  error  for  the  court  to  overrule 
the  motion  to  quash  the  deposition,  and  admit  any  part  of  same  to  be 
read  in  evidence.  Batts  Civil  Stats.,  art.  2286;  Laird  v.  Ivens,  45 
Texas,  621 ;  Anderson  v.  Rogge,  28  S.  W.  Rep.,  106. 

The  overwhelming  preponderance  of  the  testimony  shows  that  the 
derailment  of  the  engine  and  car  in  which  plaintiff  was  riding  was  not 
due  to  any  fault  or  want  of  care  on  the  part  of  the  servants  of  ap- 
pellant ;  that  appellant,  through  its  agents,  had  observed  the  high  degree 
of  care  required  by  law  for  the  safety  of  its  passengers,  and  the  accident 
was  an  inexplicable  and  unavoidable  disaster,  the  risk  of  which  con- 
stitutes a  part  and  feature  of  modern  travel.  Fordyce  v.  Withers,  20 
S.  W.  Rep.,  768;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robison,  73  Texas, 
285;  Texas  Central  Ry.  v.  Burnett,  80  Texas,  539. 

O'Neal  &  Allday,  for  appellee. — A  verification  of  an  application  for 
a  continuance  which  avers  that  the  facts  set  forth  in  the  motion  are 
to  the  best  of  his  knowledge,  information  and  belief  true,  is  insuflBcient 
within  the  Revised  Statutes,  1895,  article  1276,  providing  that  no  con- 
tinuance shall  be  granted  except  for  cause  supported  by  affidavit.  Gra- 
ham V.  McCarty  &  Brown,  69  Texas,  323 ;  Spinks  v.  Mathews,  80  Texas, 
373 ;  Wilson  v.  Adams,  15  Texas,  324 ;  Pullen  v.  Baker,  41  Texas,  419 ; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Pietzsch,  10  Texas  Civ.  App.,  575;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Brown,  75  S.  W.  Rep.,  807. 

An  application  for  continuance  which  fails  to  show  that  any  attempt 
was  made  to  take  the  deposition  of  the  absent  witness,  who  lives  out  of 
the  county,  is  not  a  statutory  application,  and  the  discretion  of  the 
trial  court  in  refusing  an  equitable  application  for  a  continuance  is 
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subject  to  revision  only  in  case  of  abuse  of  such  discretion.  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  WTieat,  68  Texas,  133 ;  Texas  &  Pac.  Ry.  Co.  v.  Hardin, 
62  Texas,  367;  St.  Louis  S.  W.  Ry.  Co.  v.  Massay,  8  Texas  Ct.  Rep., 
406 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland,  35  S.  W.  Rep.,  31 ;  Belnap 
V.  Groover,  66  S.  W.  Rep.,  249 ;  4  Ency.  of  PI.  and  Pr.,  862. 

A  motion  to  suppress  a  deposition  must  be  made  before  the  announce- 
ment of  ready  for  trial,  by  the  parties.  1  Sayles*  Texas  Civ.  Stats.,  art. 
2289,  and  the  authorities  cited  in  foot  notes. 

The  envelope  sent  up  shows  that  it  was  mailed  at  Bryans  Mill,  and 
if  it  had  not  shown  this,  the  court  had  the  legal  right  to  ascertain  from 
evidence  who  the  postmaster  was  at  Bryans  Mill,  where  the  depositions 
had  been  mailed,  and  he  found  as  a  matter  of  fact  that  E.  P.  Bryan 
is  the  postmaster  at  Bryans  Mill,  postof&ce,  Cass  County,  Texas.  Gamer 
V.  Cutler,  28  Texas,  176. 

When  the  derailment  of  a  train  results  in  the  injury  to  a  passenger, 
the  nature  of  the  occurrence  is  prima  facie  evidence  of  the  negligence  of 
the  carrier  or  its  servants,  and  the  burden  is  upon  the  carrier  to  show 
that  the  accident  was  not  caused  by  defective  cars,  or  roadbed,  or  by  the 
negligence  of  the  employes.  Mexican  Cent.  Ry.  Co.  v.  Lauricella,  87 
Texas,  277;  Texas  &  St.  L.  Ry.  Co.  v.  Suggs  62  Texas,  323;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Fales,  8  Texas  Ct.  Rep.,  629. 

EIDSON,  Associate  Justice. — This  suit  was  brought  in  the  court 
below  by  appellee  for  $2,000  damages  for  personal  injuries,  alleged  to 
have  been  received  by  appellee  while  a  passenger  on  one  of  appellant's 
trains,  during  the  month  of  October,  A.  D.  1902.  The  allegations  of 
the  petition  are  substantially  as  follows:  That  the  car  on  which  ap- 
pellee was  riding  was  derailed  near  Winfield,  Texas,  through  the  negli- 
gence of  appellant  and  its  agents;  that  at  the  time  of  such  derailment 
appellee  was  thrown  from  his  seat  with  great  violence  into  the  aisle 
of  the  coach  in  which  he  was  riding,  and  thereby  greatly  injured.  He 
alleged  that  his  right  leg,  his  back  and  his  right  side  were  greatly 
bruised,  lacerated  and  mashed,  and  that  he  was  also  injured  internally; 
that  by  reason  of  said  injuries  he  was  confined  to  his  bed  the  greater 
part  of  two  months,  during  all  of  which  time  he  suffered  great  physical 
pain  and  mental  anguish ;  that  his  said  injuries  are  permanent,  and  that 
he  still  suffers  intense  pain  from  said  injuries;  that  since  said  injuries 
he  can  not  sleep  on  his  right  side,  and  can  scarcely  lift  anything  of 
much  weight ;  that  before  said  injuries  he  was  a  stout  able-bodied  man ; 
that  he  is  a  farmer  and  stockman,  and  was  earning  from  $100  to  $150 
per  month,  and  that  since  his  injuries  he  can  not  earn  more  than  one- 
third  of  said  amount ;  that  by  reason  of  said  injuries  he  was  compelled 
to  pay  out  $50  for  medicine  and  medical  treatment. 

Appellant  answered  by  general  and  special  exceptions  and  general 
denial.  The  case  was  tried  before  the  court  without  a  jury,  and  judg- 
ment rendered  in  favor  of  appellee  for  the  sum  of  $2,000. 

Appellant^s  first  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  its  application  for  a  continuance  of  the  case. 
Appellant^s  application  in  our  opinion,  was  not  verified,  as  required  by 
law.  The  oath  to  the  application  was  made  by  appellant's  attorney,  and 
stated  as  follows :    That  he  is  the  attorney  for  the  aboye  defendant^  and 
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that  the  facts  set  forth  in  the  above  motion  are,  to  the  best  of  his 
knowledge,  information  and  belief,  true.  Such  an  affidavit  was  held  by 
this  court  in  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Brown,  75  S.  W.  Rep.,  807, 
to  be  insufficient,  and  such  holding  is  fully  supported  by  the  following 
authorities:  Graham  v.  McCarty  &  Brown,  69  T^xas,  323;  Spinks  v. 
Matthews,  80  Texas,  373;  Pullen  v.  Baker,  41  Texas,  419;  Wilson  v. 
Adams,  15  Texas,  324;  Missouri,  K.  &  T.  Ry.  Co.  v.  Pietzsch,  10  Texas 
Civ.  App.,  575.  We  are  also  of  the  opinion  that  the  application  does 
not  show  due  diligence  in  endeavoring  to  procure  the  testimony  of  the 
absent  witness. 

By  its  fourth  assignment  of  error  appellant  contends  that  the  amount 
of  the  judgment  in  favor  of  appellee  is  excessive.  In  view  of  the 
character  and  nature  of  appellee's  injuries,  we  do  not  agree  with  ap- 
pellant in  this  contention.  The  testimony  shows  appellee  to  be  only  32 
years  old,  and  that  prior  to  receiving  the  injuries  he  was  a  stout  able- 
bodied  man,  capable  of  doing  considerable  manual  labor,  and  that  he 
earned  from  $1,000  to  $1,500  a  year,  and  that  since  he  received  the 
injuries,  he  has  not  been  able  to  earn  half  so  much.  Appellee  testified 
that  in  the  accident,  he  received  a  violent  fall,  that  it  jerked  his  side 
terribly,  and  mashed  it  in  and  bruised  his  back  and  right  leg;  that  he 
was  confined  to  his  room  and  unable  to  do  any  work  for  five  or  six 
weeks,  that  he  suffered  a  great  deal  from  his  wounds,  that  they  prevented 
him  from  sleeping  at  night;  that  frequently  he  had  to  sit  up  all  night 
on  account  of  his  head,  back  and  side  hurting  him  so  badly. 

Dr.  Davis,  who  examined  him  two  days  before  the  trial,  testified  that 
in  measuring  appellee's  sides  and  hips,  he  found  his  right  side  sunken 
and  shorter  than  the  other,  the  muscles  atrophied,  and  that  when 
standing  erect,  his  right  shoulder  was  lower  than  the  left ;  that  the  two 
lower  ribs  on  that  side  were  driven  in  and  down,  and  there  was  a 
tender  spot  over  his  spine,  and  also  over  these  two  ribs;  that  from 
appellee's  statement  as  to  the  pain  he  suffered,  there  must  be  an  ad- 
hesion on  the  inside  or  something  torn  loose,  and  that  while  nothing  can 
be  done  now  to  relieve  him,  nature  having  performed  the  best  cure 
possible,  yet  complications  might  arise  hereafter  that  would  necessitate 
an  operation.  He  also  testified  that  appellee's  injuries  were  permanent. 
This  witness  also  testified  that  he  had  known  appellee  all  his  life,  and 
that  prior  to  the  date  that  he  alleged  he  received  his  injuries,  he  was  a 
stout,  able-bodied  man,  but  that  since  that  date  he  had  not  been.  Ap- 
pellee's testimony  with  respect  to  his  injuries  and  suffering  was,  in 
many  respects,  corroborated  by  that  of  his  wife  and  other  witnesses. 
In  view  of  the  character  and  nature  of  appellee's  injuries,  as  shown  by 
the  testimony,  we  do  not  think  the  amount  of  the  judgment  is  excessive. 

Appellant's  second  assignment  of  error  complains  of  the  action  of 
the  court  in  overruling  its  motion  to  quash  the  deposition  of  J.  M. 
Brown,  a  witness  for  appellee;  appellant's  contention  under  this  assign- 
ment being  that  said  deposition  was  not  returned  as  required  by  law, 
in  that  the  envelop  in  which  the  deposition  of  said  witness  was  returned 
shows  neither  the  postmark,  place  from  which  it  was  sent,  nor  was  it 
sent  by  the  postmaster.  The  envelop  in  which  the  deposition  was  re- 
turned to  the  court  below  is  sent  up  in  the  record  of  the  cause.  There 
is  an  endorsement  on  the  envelop  showing  that  it  was  received  from  E« 
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W.  King,  April  16,  1904,  which  is  signed  by  E.  C.  Bryan,  P.  M.  There 
is  a  stamp  on  the  envelop,  evidently  made  by  the  postmaster  receiving 
the  same,  containing  the  following  words,  abbreviations  and  figures: 
"Bryans  ♦  ♦  ♦  Apr.  16,  1904.  Texas,*'  which  are  very  distinct. 
Just  after  the  word  "Bryans**  are  some  indistinct  impressions  of  letters. 
The  letters  M  and  two  ll's  can  be  observed  reasonably  well,  but  at  this 
time  no  letter  can  be  distinguished  between  the  M  and  the  double  L 
The  court  in  approving  appellant's  bill  of  exceptions  taken  to  the 
action  of  the  court  in  overruling  its  motion  to  quash  the  deposition, 
states  by  way  of  explanation  of  its  action  that  appellant  did  not  make 
his  motion  to  quash  the  deposition  until  after  the  parties  had  announced 
ready  for  trial;  and  that  appellee  objected  to  the  motion  being  then 
considered,  upon  the  ground  that  it  was  made  too  late;  and  the  court 
further  states  that  the  deposition  showed  that  it  was  taken  by  E.  W. 
King,  a  notary  public  of  Cass  County.  And  the  court  also  states  in 
his  explanation  to  said  bill  of  exception  that  E.  C.  Bryan  was  the 
postmaster  at  Bryan's  Mill  postoffice,  in  Cass  County,  Texas,  but  does 
not  state  how  that  information  was  acquired,  whether  from  the  endorse- 
ments on  the  envelop  or  from  extraneous  proof. 

We  are  of  the  opinion  that  the  action  of  the  court  should  be  sustained 
upon  the  ground  that  the  motion  came  too  late  after  the  announcement 
of  ready  for  trial.  (Sayles'  Rev.  Stats.,  art.  2289;  Hill  v.  Smith,  26 
S.  W.  Rep.,  1079;  Houston  &  T.  C.  Ry.  Co.  v.  Burke,  55  Texas,  323; 
Coleman  v.  Colgate,  69  Texas,  88;  Neyland  v.  Bendy,  69  Texas,  711; 
Missouri  Pac.  Ry.  Co.  v.  Ivy,  71  Texas,  409.)  We  are  also  of  the 
opinion  that  the  motion  raised  a  question  of  fact  for  determination  by 
the  court  upon  which  it  was  authorized  to  receive  testimony  outside 
of  what  was  shown  by  the  deposition  itself,  or  the  endorsement  on  the 
envelop.    (Gamer  v.  Cutler,  28  Texas,  176.) 

By  its  third  assignment  of  error,  appellant  insists  that  the  testimony 
is  insufficient  to  support  the  judgment  of  the  court  in  that  the  derail- 
ment of  the  engine  attached  to  the  car  on  which  appellee  was  riding 
at  the  time  he  received  his  injuries,  and  the  derailment  of  a  portion  of 
said  car,  was  not  caused  by  any  failure  or  neglect  on  the  part  of  ap- 
pellant or  its  employes;  but  that  appellant  had  observed,  used  and 
exercised  the  high  degree  of  care  required  by  law  for  the  safety  of 
appellee,  and  that  if  he  was  injured  at  all,  such  injury  was  the  result  of 
an  inevitable  and  inexplicable  accident  which  is  one  of  the  risks  assumed 
by  passengers, '  and  which  can  not  be  foreseen  or  avoided  by  carriers. 
We  can  not  agree  to  this  contention  of  appellant.  It  appears  from  the 
testimony  that  appellee's  injuries  resulted  from  the  derailment  of  ap- 
pellant's train;  that  the  tender  in  front  of  the  engine  was  turned  over 
on  one  side  of  the  track,  and  the  engine  turned  over  on  the  other  side, 
and  the  front  wheels  of  the  coach  in  which  appellee  was  riding  were 
derailed.  Appellee  testified  that  the  end  of  the  coach  in  which  he  was 
riding  was  knocked  in,  and  that  he  was  thrown  into  the  aisle  and  in- 
jured; that  when  he  got  up  the  passengers  were  *Tiollering"  fire,  and 
the  coach  was  on  fire.  Appellant's  master  mechanic  testified  that  he 
examined  the  engine  and  tender  after  they  had  been  shipped  to  Tyler 
after  the  wreck;  that  to  all  appearances  the  trucks  were  in  first-clasa 
condition;  that  the  only  thing  he  found  broken  about  them  was  two 
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brake-beams  and  one  brake-rod;  that  it  had  beeen  known  that  a  brake- 
beam  would  drop  down  and  derail  a  car ;  that  to  the  best  of  his  recollec- 
tion these  brake-beams  were  broken  in  two  right  in  the  middle,  but  they 
were  still  hanging*  intact  with,  the  hangers  there  for  that  purpose ;  that 
he  did  not  think  they  could  have  caused  the  derailment  of  the  engine. 

Appellants  roadmaster  testified  that  according  to  his  recollection  the 
ties  where  the  wreck  occurred  were  in  very  fair  condition;  that  he  did 
not  remember  if  any  of  them  were  broken  in  as  many  as  three  pieces. 
There  may  possibly  have  been  a  few  right  where  the  engine  turned 
over.  Appellants  foreman  of  the  track  repairing  crew  at  the  time  of 
the  wreck  testified  that  there  were  a  few  of  what  some  people  would 
probably  call  rotten  ties  in  the  track  but  not  enough  to  cause  any 
trouble.  That  there  were  no  broken  beams  before  the  engine  turned 
over,  for  he  saw  it  before  it  was  wrecked.  He  saw  it  up  near  Sulphur 
Springs,  but  did  not  examine  it  there  to  see  about  the  beams;  that 
they  were  short  on  section  men  at  the  time  of  the  wreck,  and  that  some 
of  the  foremen  along  about  that  time  went  out  with  one  or  two  men  to 
work  the  road;  that  some  of  them  did  not  have  over  one  or  two  men, 
and  that  it  was  impossible  to  keep  a  road  up  as  old  as  that,  with  the 
sections  as  long  as  his  was,  where  they  furnished  the  foreman  with  only 
one  or  two  men.  The  road  can  not  be  kept  up  in  first-class  repair  under 
these  conditions;  at  that  time  he  was  allowed  five  men  according  to  his 
recollection;  that  he  had  three  at  work  that  day,  and  he  thought  he 
went  out  a  few  days  with  two  men,  and  maybe  he  was  out  one  day  with 
one ;  that  a  part  of  the  time  he  had  only  one  or  two  men,  and  with  that 
sort  of  crew  he  would  not  say  that  he  could  do  his  full  duty.  Some  of  the 
ties  that  were  broken  under  the  engine  were  rotten  ties.  There  were 
some  rotten  ties  there,  but  he  did  not  remember  how  many. 

Appellee  testified  that  he  noticed  the  condition  of  the  track  where 
the  wreck  occurred.  After  the  wreck  was  over  and  they  found  the 
engineer  and  fireman  and  were  taking  them  out,  he  went  up  the  track 
probably  fifty  yards  and  sat  down,  and  the  conductor  came  up  and  took 
his  name,  and  said  he  didn't  see  anything  in  the  world  to  cause  the 
wreck,  and  appellee  said :  "You  don't,  well  here's  what  caused  it,"  and 
he  pulled  the  spikes  out  of  the  ties  right  there  and  let  them  drop  back 
in  the  ties,  and  that  where  they  were  sitting,  appellee  showed  the  con- 
ductor a  tie  rotted  square  in  two;  that  he  noticed  the  ties  where  the 
wreck  occurred,  they  were  broken  into  as  many  as  three  pieces,  and  a 
sound  tie  when  the  trucks  runs  over  it  just  goes  up  and  down  on  them 
if  they  are  sound ;  that  he  never  saw  a  right  sound  tie  break.  The  ties 
were  broken  in  pieces,  they  were  unsound,  rotten  ties. 

Appellee  having  shown  that  his  injuries  were  received  in  an  accident 
resulting  from  the  derailment  of  appellant's  train,  it  devolved  upon  ap- 
pellant to  adduce  evidence  to  show  that  the  accident  could  not  have 
been  avoided  by  the  exercise  of  the  utmost  care  and  foresight  on  its 
part.  In  the  case  of  Mexican  Central  Ry.  Co.  v.  Lauricella,  87  Texas, 
279,  Chief  Justice  Gaines  delivering  the  opinion  of  the  Supreme  Court 
uses  this  language:  "It  is  a  reasonable  and  sound  doctrine  that  when 
a  passenger  is  injured  by  an  accident,  such  as  the  derailment  of  a  train 
at  a  place  where  the  track  and  train  are  entirely  under  the  control  of 
the  company,  that  is  to  say,  where  they  are  not  interfered  with  by  any 
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extraneous  force^  a  presumption  of  negligence  arises,  and  that  in  order 
•  for  the  company  to  exonerate  itself  from  liability  for  the  injury,  it 
must  adduce  evidence  to  show  that  the  accident  could  not  have  been 
avoided  by  the  exercise  of  the  utmost  care  and  foresight  reasonably  com- 
patible with  the  prosecution  of  its  business/'  (See  also  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Fales,  8  Texas  Ct.  Bep.,  629,  77  S.  W.  Rep.,  439; 
Texas  &  St.  L.  Ry.  Co.  v.  Suggs,  62  Texas,  323 ;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Wilson,  79  Texas,  371 ;  International  &  G.  N.  Ry.  Co.  v.  Thomp- 
son, 8  Texas  Ct.  Rep.,  760.) 

We  are  of  opinion  that  the  testimony  as  shown  by  the  record  is  amply 
sufficient  to  support  the  judgment  of  the  court  below,  and  it  is  there- 
fore affirmed. 

Afftrmcd. 

Writ  of  error  refused. 


W.  H.  Howard  v.  John  W.  Mayher  bt  al. 

Decided  May  24,  1905. 

1. — ^Homestead — Judgment  Lien — ^Sale — Proceeds. 

Where  husband  and  wife  sold  their  homestead,  the  latter  joining  in  the 
deed  on  the  understanding  that  the  proceeds  in  cash  be  paid  to  her  and  the 
notes  for  deferred  payments  secured  by  express  lien  be  made  payable  to  her, 
in  settlement  of  a  debt  to  her  separate  estate  from  the  community,  which  was 
done,  neither  the  purchase  money  notes  remaining  in  her  hands  nor  the  superior 
legal  title  remaining  in  the  vendors  till  their  payment,  could  be  subjected,  by  a 
proceeding  in  equity,  to  the  liens  of  judgments  recovered  against  the  husband 
and  duly  registered  before  such  sale,  though  such  proceeds  were  not  devoted, 
within  six  months  from  the  sale,  to  acquiring  a  new  homestead. 

2. — Same. 

So  long  as  the  homestead  continued,  and  was  not  abandoned  during  the* 
ownership  of  the  husband  and  wife,  no  rights  were  acquired  against  it  by  the 
judgment  lien,  which  was  no  impediment  to  a  valid  sale  bj  the  parties  assert- 
ing the  homestead  right;  and  the  purchaser,  if  he  acquireid  the  property  at  a 
time  when  the  homestead  right  existed,  received  it  unaffected  by  the  lien,  the 
holder  of  which  had  no  interest  in  the  homestead  so  long  as  that  right  existed. 

Appeal  from  the  District  Court  of  Bowie  County.    Tried  below  before 
Hon.  S.  P.  Pounders. 

Chas.  S.  Todd,  for  appellant. — The  judgment  liens  owned  by  appellant, 
attached  to  the  property  immediately  upon  the  registration  of  the 
abstracts  subject  only  to  the  homestead  exemptions;  and  upon  the  ces- 
sation of  such  exemption  by  voluntary  sale  by  DeMorse  and  wife  to 
Mayher,  the  interest  retained  by  the  vendors  DeMorse  and  wife  and 
the  proceeds  of  the  sale  became  eo  instanti  charged  with  said  liens, 
subject  then  to  defeasance  only  by  the  application  of  the  proceeds  of  the 
sale  to  the  acquisition  of  another  homestead  within  six  months  after 
such  sale;  said  liens  were  superior  to  the  claims  or  debts  of  unsecured 
creditors;  and  Mrs.  DeMorse  holds  the  notes,  the  proceeds  of  the  sale, 
Vol.  XXXIX.  Civil— 34. 
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and  the  superior  title  to  the  lots,  charged  with  and  subject  to  said 
judgment  liens.  A  judgment  lien  attaches  to  a  homestead,  subject 
only  to  the  homestead  exemption.  It  is  in  abeyance  while  the  exemp- 
tion exists,  but  is  immediately  effective  when  the  exemption  ceases. 
Marks  v.  Bell,  31  S.  W.  Rep.,  701 ;  Glasscock  v.  Stringer,  33  S.  W.  Rep., 
677.  A  statutory  lien  will  follow  and  attach  to  the  proceeds  of  the 
sale  of  property  encumbered  by  such  lien,  when  title  to  the  property 
has  passed  by  a  sale.  Chapman  v.  Sneed,  17  Texas,  428;  Ghio  v. 
Shutt,  78  Texas,  375;  Betterton  v.  Epstein,  78  Texas,  449;  Lockett  v. 
Robinson,  20  Law  Rep.  Am.,  67.  Before  the  enactment  of  article 
2396,  Revised  Statutes,  the  proceeds  of  the  sale  of  the  homestead  were 
not  exempt  Whittenberg  v.  Lloyd,  49  Texas,  641;  Cameron  v.  Pay, 
55  Texas,  62;  Chamberlin  v.  Leland,  94  Texas,  502.  Article  2396, 
Revised  Statutes,  fixes  a  period — six  months— during  which  the  pro- 
ceeds of  the  sale  of  the  homestead  are  exempt,  for  the  purpose  of  ac- 
quiring another  home;  after  the  lapse  of  that  time  such  proceeds  cease 
to  be  exempt.  The  sale  to  Mayher  being  executory,  and  Mrs.  DeMorse, 
being  owner  and  holder  both  of  the  vendor^s  lien  notes  and  the  superior 
title,  has  such  interest  in  and  title  to  the  land  as  that  a  judgment 
lien  will  attach  to  it.  It  is  "real  estate"  within  the  meaning  of  the 
statute.  Rev.  Stats.,  art.  3289.  Judgment  lien  holder  may  sue  in 
equity  to  subject  property  to  judgment  lien:  L}Tin  v.  LeGierse,  48 
Texas,  138;  Gaines  v.  National  Ex.  Bank,  64  Texas,  18;  Cassaday  v. 
Anderson,  53  Texas,  536.  When  judgment  debtor  is  dead,  after  having 
sold  the  land,  judgment  lien  creditor  must  sue  in  District  Court  to 
subject  land,  and  can  not  proceed  in  Probate  Court.  Jackson  v.  Butler, 
47  Texas,  427;  Schmeltz  v.  Garey,  49  Texas,  49;  Bradford  v.  Knowles, 
86  Texas,  508.  Mrs.  DeMorse  being  a  simple  unsecured  creditor 
of  her  husband,  the  judgment  lien  debt  takes  precedence  and  she  could 
only  hold  subject  to  the  lien.    This  is  elementary. 

The  simple  question  here  is,  can  a  judgment  debtor  defeat  a  judg- 
ement lien  creditor  by  a  sale  of  the  homestead  for  the  purpose  of 
paying  a  preferred  unsecured  creditor  with  the  proceeds  of  such  sale? 
My  contention  is  that  he  can  not;  that  the  judgment  lien  is  a  fixed 
and  vested  charge  defeasible  only  by  the  homestead  exemption  itself 
while  it  exists;  and  is  superior  to  the  claims  of  general  unsecured 
creditors.  If  I  am  correct  in  these  contentions  the  court  below  erred 
in  directing  a  verdict  for  defendants,  but  should  have  instructed  the 
jury  to  find  for  the  plaintiff;  and  this  court  ought  to  reverse  the  judg- 
ment and  here  render  judgment  subjecting  the  notes  and  Mrs.  DeMorse's 
right  and  interest  in  the  land  to  the  judgment  lien  debt. 

Glass,  Estes  £  King,  for  appellees. — The  statute  gives  a  lien  on  real 
estate  alone,  and  can  not  be  stretched  by  construction  to  cover  evi- 
dences of  debt,  secured  by  a  lien  on  real  estate,  such  as  vendor's  lien 
notes,  or  the  defeasible  title  held  by  vendors  to  secure  deferred  pay- 
ments of  the  purchase  money,  evidenced  by  vendor's  lien  notes.  The 
lots  on  which  the  vendor's  lien  was  retained  by  the  notes  in  controversy, 
being  the  homestead  of  the  vendors  at  the  time  of  their  sale,  and  the 
notes  taken  in  payment  therefor  having  been  turned  over  to  appellee, 
M.  L,  DeMorse,  within  six  months  after  the  sale  of  the  homestead 
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in  part  payment  of  the  debt  then  due  by  L.  C.  DeMorse,  the  judgment 
debtor,  appellant  is  not  entitled  to  have  said  notes  subjected  to  the 
judgment  lien  claimed  by  him,  or  to  the  payment  of  his  claim.  Appel- 
lant in  no  event  would  be  entitled  to  recover  on  the  judgment  for 
$1,418.15,  rendered  in  the  District  Court  of  Galveston  County,  because 
he  failed  to  show  that  at  the  time  of  the  institution  of  his  suit  in  this 
case  he  had  any  lien  by  virtue  of  the  recording  of  an  abstract  of  said 
judgment  in  Bowie  County.  Sayles*  Stat.,  art.  3289;  McDannel  v. 
Eagsdale,  71  Texas,  23;  Hargadene,  etc.,  v.  Whitfield,  71  Texas,  488; 
P.  J.  Willis  &  Bros.  v.  Mike,  76  Texas,  82 ;  Lewis  v.  Goldthwaite  Nat. 
Bank,  10  Texas  Ct.  Rep.,  626;  Burnham  v.  McMichael,  6  Texas  Civ. 
App.,  496;  Sayles'  Stat.,  art.  3290;  Boyd  v.  Ghent,  95  Texas,  46. 

Even  if  it  were  the  law  that  notes  representing  the  purchase  price 
of  land  could  be  subjected  to  judgment  liens,  appellant  in  this  case 
would  have  no  right  to  subject  the  notes  turned  over  to  and  paid 
to  Mrs.  DeMorse  on  the  debt  due  to  her  by  her  husband,  to  the  judg- 
ment lien  claimed,  because  at  the  time  of  the  sale  of  the  lots,  they 
were  exempt,  and  at  the  time  the  notes  involved  iu  this  suit  were  taken 
and  turned  over  to  Mrs.  DeMorse,  they  too  were  exempt,  and  no 
creditor  of  the  said  L.  C.  DeMorse  would  have  had  a  legal  right 
to  interfere  in  any  way  with  his  use  of  the  notes,  in  payment  on  his 
debt  to  her;  and  as  her  separate  property  they  have  never  been 
subject  to  the  lien  of  a  judgment  against  her  husband.  But  even  if 
the  exemption  statute  did  not  apply  to  the  notes,  appellant  having 
no  lien  on  the  notes,  would  have  no  right  to  subject  them  to  his  debt, 
because  they  were  turned  over  to  appellee  M.  L.  DeMorse  by  her  hus- 
band L.  C.  DeMorse,  as  one  of  his  creditors,  immediately  upon  their 
execution,-  as  &  payment  on  a  valid  and  subsisting  debt,  to  be  her 
separate  property,  and  thereafter  Avere  not  subject  to  the  debts  of  any 
other  creditors  holding  claims  against  her  husband. 

FISHER,  Chief  Justice. — Appellant  as  the  owner  of  two  judg- 
ments against  L.  C.  DeMorse,  which  had  been  recorded  in  Bowie  Coun- 
ty, brought  this  suit  against  the  appellees  to  subject  certain  real  prop- 
erty or  the  proceeds  of  the  sale  thereof  in  the  shape  of  vendor's  lien 
notes  to  the  payment  of  the  judgments.  After  hearing  the  evidence 
the  court  below  directed  a  verdict  for  the  appellees. 

The  facts  substantially,  are  as  follows:  On  May  7,  1894,  in  the 
Justice's  Court  of  Galveston  County,  Texas,  a  judgment  was  rendered 
in  the  case  of  Leon  &  H.  Blum  against  L.  C.  DeMorse  for  the  sum  of 
$169.50,  with  interest  at  the  rate  of  ten  percent  from  date  of  judg- 
ment. May  18,  1894,  execution  issued  upon  that  judgment  and  returned 
no  property  found.  April  19,  1898,  this  judgment  was  transferred 
and  assigned  to  the  appellant  W.  H.  Howard.  This  judgment  was 
recorded  and  abstracted  in  Bowie  County  May  7,  1899.  On  the  22d. 
day  of  December,  1892,  Leon  &  H.  Blum  recovered  a  judgment  against 
L.  C.  DeMorse  for  the  sum  of  $1,418.15  with  ten  percent  interest  per 
ajinum  from  date  of  judgment.  April  18,  1898,  this  judgment  was 
transferred  and  assigned  to  appellant  W.  H.  Howard.  This  judgment 
was  also  recorded  and  abstracted  in  Bowie  County. 

The  plaintiff  admitted   the  following  facts  pleaded   by   the   appel- 
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lees:  That  the  appellee  Mrs.  M.  L.  DeMorse  married  L.  C.  DeMorse 
on  the  3d  of  January,  1869;  that  at  the  time  of  her  marriage  she 
was  possessed  of  a  large  amount  of  money  and  property,  both  real 
and  personal,  having  inherited  the  same  from  her  father;  that  after 
their  marriage  she  loaned  her  husband  large  sums  of  money,  and 
advanced  him  a  large  amount  of  property,  which  he  promised  to 
pay  wuth  interest;  that  in  such  manner  he  was  indebted  to  her  on 
or  before  the  26th  day  of  November,  1900,  in  various  sums,  aggre- 
gating about  $20,000 ;  that  during  his  lifetime  he  offered  and  promised 
to  pay  her  back,  and  at  the  time  of  his  death  he  was  still  largely 
indebted  to  her;  that  since  their  marriage  they  have  lived  together 
as  husband  and  wife  until  the  death  of  L.  C.  DeMorse,  which  occurred 
on  the  6th  day  of  May,  1902 ;  that  they  became  the  owner  of  the  lands 
and  property  described  in  plaintiff's  original  petition,  situated  in  Tex- 
arkana,  Bowie  County,  Texas,  prior  to  the  month  of  October,  1888, 
and  during  the  summer  and  fall  of  that  year  they  erected  a  residence 
upon  the  lots  and  lived  in  and  occupied  the  same  as  their  homestead, 
from  that  time  up  to  and  including  the  date  of  the  sale  of  the  same 
to  the  defendant  John  W.  Mayher;  that  during  all  that  time  to  the 
date  of  the  sale  of  the  same  to  Mayher,  the  property  was  their  home- 
stead and  was  used  by  them  as  such ;  that  in  the  summer  or  fall  of 
1900  the  codefendant  John  W.  Mayher  proposed  to  buy  their  home- 
stead, and  that  appellee  Mrs.  M.  L.  DeMorse  would  not  agree  to  the 
sale  of  the  same  unless  her  husband  L.  C.  DeMorse  would  have  the 
proceeds  and  the  notes  taken  to  secure  the  purchase  price  for  the 
same  made  to  her,  and  turned  over  to  her  and  paid  to  her  in  part  on 
the  debt  which  her  said  husband  then  owed  her;  that  during  the 
pendency  of  the  trade  wuth  Mayher,  and  while  it  was  being  made, 
her  husband  L.  C.  DeMorse  agreed  with  her  that  when  the  home- 
stead was  sold  to  Mayher  the  proceeds  and  notes  would  be  turned  over 
to  her  and  paid  to  her  in  part  payment  on  the  debt  that  he  owed  her; 
that  thereupon  she  joined  *with  her  husband  in  the  sale  of  the  home- 
stead to  the  defendant  Mayher,  and  executed  and  delivered  to  him  a 
warranty  deed  conveying  the  same,  and  her  husband  procured  from 
Mayher  the  proceeds  that  were  paid  in  cash,  and  the  notes  that  were 
given  to  secure  the  balance  of  the  purchase  money  were  made  payable 
to  the  appellee  Mrs.  M.  L.  DeMorse  and  turned  the  proceeds  and  notes 
over  to  her,  and  paid  them  to  her  immediately  upon  the  execution  of 
the  deed  in  part  payment  of  the  debt  that  he  then  owed  her,  and  de- 
livered the  proceeds  and  the  notes  over  to  her  to  become  her  separate 
and  individual  property;  that  ever  since  that  time  she  has  owned  and 
held  the  notes,  with  the  exception  of  the  two  that  have  been  paid, 
as  her  separate  individual  property  and  in  her  own  right;  that  the 
proceeds  and  the  notes  taken  to  secure  the  purchase  money  due  by 
Mayher  on  the  homestead  were  turned  over  and  delivered  and  paid  to 
her  in  the  month  of  November,  1900,  and  that  the  proceeds  and  notes 
were  exempt  and  not  subject  to  the  payment  of  the  judgment  sued 
on  by  the  plaintiff  in  this  case. 

Upon  the  evidence  as  stated  as  above  said  the  trial  court  peremptorily 
instructed  a  verdict  in  favor  of  appellees. 

Appellant  assigns  the  following  error:    "The  court  erred  in  directing 
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the  jury  to  return  a  verdict  in  favor  of  the  defendants  for  the  following 
reasons,  to  wit: 

"1.  The  evidence  introduced  by  the  plaintiff  was  sufficient  to  -en- 
title him  to  a  recovery  of  a  decree  subjecting  the  unpaid  vendor's  lieni 
notes  in  tlie  possession  of  Mrs.  M.  L.  DeMorse  to  the  judgment  lien 
held  and  proved  by  plaintiff. 

"2.  The  evidence  introduced  by  the  plaintiff  entitled  him  to  a  decree 
subjecting  to  the  payment  of  his  judgment  lien  the  superior  legal 
title  remaining  in  Mrs.  M.  L.  DeMorse,  by  reason  of  the  express  reser- 
vation of  the  vendor's  lien  contained  in  the  deed  from  DeMorse  and  wife 
to  Mayher. 

"^'3.  The  facts  shown  by  the  defendant  Mrs.  M.  L.  DeMorse  and 
admitted  by  the  plaintiff^  are  not  sufficient  in  law  to  constitute  any  de- 
fense to  plaintiff's  cause  of  action,  because  immediately  upon  the  sale 
of  the  property  by  DeMorse  and  wife  to  Mayher  the  liens  of  the  judg- 
ments held  by  the  plaintiff  attached  eo  insianti  to  the  interest  in  said 
land  remaining  in  the  vendors  subject  to  a  defeasance  only  by  applica- 
tion of  the  proceeds  of  the  sale  to  the  acquisition  of  another  homestead 
within  six  months  of  said  sale.  The  said  proceeds  not  having  been 
so  applied  within  said  time,  the  said  judgment  lien  became  absolute 
from  the  time  of  the  sale,  and  constituted  a  charge,  which  was  para- 
mount to  the  claim  of  the  defendant  M.  L.  DeMorse  as  an  unsecured 
creditor,  and  she  took  said  notes  and  retained  the  legal  title  to  said 
land  subject  to  a  charge  for  the  payment  of  said  judgment  lien." 

None  of  these  objections  to  the  judgment,  in  our  opinion,  are  well 
taken.  It  may  be  conceded  that  the  appellant  was  a  judgment  lien 
creditor  of  L.  C.  DeMorse  at  the  time  that  the  homestead  was  sold, 
but  so  long  as  the  homestead  continued  and  was  not  abandoned  during 
the  ownership  of  L.  C.  DeMorse  and  his  wife,  no  rights  were  ac- 
quired against  it  by  virtue  of  the  judgment  lien.  The  judgment  lien 
was  no  impediment  to  a  valid  sale  by  the  parties  asserting  the  homestead 
right  to  a  purchaser;  and  such  purchaser,  if  he  acquired  the  property 
at  a  time  when  the  homestead  right  existed,  would  receive  it  unaffected 
by  the  judgment  lien  that  might  exist  generally  against  the  real  estate 
of  the  debtor  in  the  county  where  the  judgment  is  properly  recorded. 

Furthermore,  as  we  understand  in  the  brief  of  the  appellant,  the 
purpose  is  not  to  assert  and  foreclose  a  lien  against  the  property  itself, 
but  the  object  is  to  subject  the  vendor's  lien  notes  outstanding  to  the 
lien,  claim  and  demand  of  the  appellant.  We  do  not  think  it  was  the 
purpose  and  intention  of  the  registration  statute  to  create  a  lien  against 
the  proceeds  of  the  sale  of  property,  but  to  create  and  preserve  a  lien 
against  the  property  itself.  While  it  is  true,  cases  might  arise  in  which 
a  court  of  equity  would  permit  the  proceeds  of  the  sale  of  property 
against  which  a  lien  existed  to  be  subjected  to  the  payment  of  the  claim 
of  the  lien  creditor,  we  are  of  the  opinion  that  the  pleadings  of  the  appel- 
lant do  not  make  a  case  of  this  character.  But,  however,  this  particular 
question  is  not  necessary  to  be  decided  in  the  view  that  we  take  of  the 
case.  The  appellant  as  a  creditor  of  L.  C.  DeMorse  had  no  interest 
whatever  in  tlie  homestead,  as  long  as  that  right  continued;  and  Mrs. 
DeMorse,  upon  the  sale  of  the  same  was  not  required  to  part  with 
her  interest  therein  without  the  husband  complying  with   the  agree- 
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ment  that  she  should  receive  the  proceeds  in  payment  of  the  debt  that 
he  owed  her.  The  facts  admitted  conclusively  show  that  she  only 
agr^d  to  sell,  and  did  sell  upon  the  express  understanding  that  the 
proceeds  of  the  sale  should  be  turned  over  to  her,  and  the  vendor's  lien 
notes,  which  the  appellant  is  now  seeking  to  subject  to  his  debt,  should 
be  executed  and  made  payable  to  her  in  part  payment  of  the  debt 
due  to  her  from  her  husband  in  her  separate  right.  The  sale  when 
made  was  upon  this  condition,  and  it  took  effect  immediately  upon  the 
consummation  of  the  sale,  and  whatever  rights  as  a  judgment  lien 
creditor  the  appellant  might  have  had  in  the  property,  if  any  at  all, 
were  subject  to  the  contract  upon  which  the  sale  was  based. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed. 

Afltrmed, 

Writ  of  error  refused. 


El  Paso  and  Southwestern  Railway  Company  v.  H.  D.  Vizard. 

Decided  May  24,  1905. 

1. — ^Penonal  Injuries — ^Pleading — ^Particularity. 

Petition  in  an  action  for  personal  injuries  held  to  describe  the  injuries  and 
suflfering  of  plaintiff  with  sufficient  particularity  as  against  special  exceptions 
thereto. 

8. — ^Depogitioufl — Copy — Certifloation  by  Clerk. 

The  statute  does  not  require  that  the  copy  of  the  notice  of  taking  a  deposi- 
tion which  is  made  by  the  clerk  and  served  upon  the  opposite  party  shall  be 
certified  to  by  the  clerk.    Rev.  Stats.,  art.  2274. 

8. — ^Xaster  and  Senrant— Inspeotion — ^Arizona  Statute. 

The  sections  of  the  Arizona  statutes  adopting  the  common  law  and  making 
corporations  liable  for  negligent  injury  to  servants  (Rev.  Stats.,  Ariz.,  1901, 
arts.  2533,  2767)  do  not  change  the  common  law  rule  imposing  on  the  master 
the  duty  of  inspection  and  making  him  responsible  for  the  negligence  of  an 
inspector  to  whom  he  delegates  the  duty,  although  the  inspector  and  the  injured 
party  are  fellow  servants. 


4. — Same— Negligence  in  Inspeotion — Question  for  Jury. 

The  question  as  to  whether  there  was  a  negligent  inspection,  or  a  failure 
to  inspect,  was  one  of  fact  for  the  jury,  notwithstanding  the  inspector  testified 
that  he  made  the  proper  inspection. 


5. — Same— Duty  of  Servant  to  Inspect. 

The  servant  has  the  right  to  rely  upon  the  assumption  that  the  machinery, 
tools  and  appliances  with  which  he  is  to  work  are  reasonably  safe,  and  he  is 
not  required  to  use  ordinary  care,  by  inspection,  to  see  that  they  are  safe. 


6. — Same— Negligence  of  Servant — Charge. 

In  an  action  by  a  brakeman  for  injuries  resulting  from  his  falling  from 
the  side  of  a  moving  car  in  attempting  to  mount  it,  a  hand-rail  having  given 
way,  it  was  error  for  the  charge  to  submit  to  the  jury  as  a  question  of  fact 
whether  negligence  on  the  part  of  plaintiff  in  attempting  to  mount  the  car  as 
he  did  contributed  to  his  injury. 


7. — Same— Assumption  of  Bisk. 

Where  the  master  seeks  to  escape  liability  on  the  ground  that  the  servant 
assumed  the  risk,  he  must  show  that  the  servant  understood  and  appreciated 
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the  riak,  since  without  this  his  mere  knowledge  of  the  danger  will  not  preclude 
him  from  recovering. 


8. — Same— Inipeetion — HegUgenoe— Jury  Qnestlon. 

Where  a  car  had  been  moved  from  one  place  to  another  between  the  in- 
spection and  the  injury,  caused  by  a  handhold  giving  way,  and  it  was  shown 
that  the  nuts  on  the  handhold  fastenings  might  become  loose  in  running  that 
distance,  it  was  a  question  for  the  jury  whether  the  railroad  fulfilled  its  duty 
in  properly  inspecting  the  car  the  day  before  the  injury. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Patterson,  Buckler  &  Woodson,  for  appellant. — 1.  Plaintiff's  alle- 
gations of  his  injuries  and  suffering  were  too  general  and  not  sufficiently 
specific  to  apprise  defendant  how  to  prepare  its  defense.  San  Antonio 
&  A.  P.  Ry.  Co.  V.  Adams,  6  Texas  Civ.  App.,  107;  City  of  Marshall 
V.  McAllister,  43  S.  W.  Rep.,  1043;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Cook,  27  S.  W.  Rep.,  769;  Southern  Pacific  Co.  v.  Martin,  83  S.  W. 
Rep.,  676,  and  cases  cited;  Texas  &  P.  Ry.  v.  Curry,  64  Texas,  87; 
Houston  Electric  Co.  v.  McDade,  79  S.  W.  Rep.,  100;  Campbell  v. 
Cook,  86  Texas,  632,  633;  Missouri,  K.  &  T.  Ry.  Co.  v.  Follin,  68 
S.  W.  Rep.,  812;  16  Eng.  Ency.  PL  &  Pr.,  p.  377,  and  cases  cited. 

2.  The  amended  return  of  the  notice  to  take  deposition  was  not 
sufficient  in  that  it  does  not  show  that  a  certified  copy  of  the  notice  of 
filing  was  served  on  defendant,  and  the  offieer^s  return  that  he  de- 
livered a  copy  which  was  not  certified  to  was  one  which  he  had  no  right 
to  make.  A  copy  means  "a  true  transcript  of  an  original  writing,"  and 
under  article  2274,  Revised  Statutes,  means  necessarily  an  official  copy, 
or  an  authenticated  copy.  Dickinson  v.  Chesapeake,  etc.,  R.  R.  Co.,  7 
W.  Va.,  390-412;  Muirhead  v.  United  States,  13  Ct.  Claims,  251-256; 
see  definition  of  "copy"  Bouvier^s  Law  Diet. 

3.  As  the  undisputed  evidence  shows  that  the  plaintiff  and  the 
inspectors  were  employes  of  defendant,  and  there  was  no  pleading  or 
evidence  that  the  defendant  had  previous  notice  of  the  incompetency, 
carelessness,  or  negligence  of  the  inspectors  or  inspector  under  the 
statute  of  Arizona  introduced  in  evidence,  the  court  should  not  have 
charged  the  jury  that  defendant  was  liable  for  the  negligence  of  its 
inspectors  or  inspector,  who  were  fellow  servants  of  plaintiff.  Fanner 
V.  St.  Croix  Power  Co.,  93  IS.  W.  Rep.,  833,  834,  showing  the  mean- 
ing of  the  word  "employe;"  Ballard  v.  Mississippi  Cotton  Oil  Co., 
62  L.  R.  A.,  407;  Palmer  v.  Van  Santvoord,  153  N.  Y.,  612  (38  L.  R. 
A.,  402)  ;  see  definition  of  "employe,"  11  Am.  &  Eng.  Ency.  Law 
(2d  ed.),  p.  5,  and  cases  cited. 

4.  The  trial  court  erred  in  the  fourth  subdivision  of  the  10th  para- 
graph of  its  general  charge,  after  referring  to  the  plaintiff's  attempt 
to  get  aboard  or  catch  upon  the  side  of  the  water  car  while  the  same 
was  moving,  and  after  requiring  the  jury  to  find  that  in  attempting  to 
catch  upon  the  side  or  get  aboard  of  the  water  car  in  the  place  or  in 
the  manner  he  attempted  to  do  so,  the  plaintiff  was  guilty  of  negli- 
gence, in  further  requiring  the  jury  to  find  that  such  negligence 
proximately  contributed  to  cause  his  injury,  as  under  the  circumstances 
shown  by  the  evidence,  if  the  plaintiff  were  guilty  of  negligence  in. 
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the  manner  mentioned  such  negligence  necessarily  contributed  to  plain- 
tiff's injury.  Texas  &  P.  Ry.  Co.  v.  McCoy,  90  Texas,  265,  266; 
Gulf,  Colorado  &  S.  F.  By.  Co.  v.  Boland,  90  Texas,  370 ;  Ebert  v.  Gulf, 
C.  &  S.  F.  By.  Co.,  49  S.  W.  Bep.,  1105;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Bryant,  66  S.  W.  Bep.  808;  Culpepper  v.  Intemativynal  &  G.  N.  B. 

B.  Co.,  90  Texas,  634;  Bailway  Co.  v.  Keill,  70  S.  W.  Bep.,  103-107; 
Bailway  Co.  v.  Hubbard,  70  S.  W.  Bep.,  112. 

5.  Bule  No.  202  introduced  in  evidence  was  a  reasonable  one,  and 
as  it  made  it  plaintiff's  duty  to  exercise  reasonable  care  in  examin- 
ing the  water  car,  if  he  did  not  exercise  such  care,  and  through  such 
failure  he  was  injured,  he  should  not  have  been  allowed  to  recover. 
Scott  v.  Eastern  By.  Co.,  95  N.  W.  Bep.,  892,  14  American  Negligence 
Beports,  373-381,  and  the  great  number  of  cases  cited;  see,  also,  Gulf^ 

C.  &  S.  F,  By.  Co.  V.  Johnson,  83  Texas,  628. 

Patterson  £  Wallace^  for  appellee. — 1.  The  court  did  not  err  in 
overruling  defendant's  special  exceptions  to  the  petition,  for  the  reason 
that  plaintiff,  in  his  trial  amendment,  set  out  the  specific  injuries 
received  by  him  as  near  as  he  was  able  to  do  so,  with  such  particu- 
larity and  accuracy  as  the  circumstances  of  the  case  permitted  him  to 
do.  San  Antonio  Bailway  Co.  v.  Muth,  27  S.  W.  Bep.,  752;  Bailway 
Co.  V.  Huff,  32  S.  W.  Bep.,  551;  City  of  Dallas  v.  Jones,  54  S.  W. 
Bep.,   608. 

2.  The  court  did  not  err  in  charging  that  plaintiff  and  defendant's 
car  inspectors  were  not  fellow  servants,  for  the  reason,  that  the  com- 
mon law,  as  interpreted  by  the  decisions  and  practice  of  the  United 
States  Supreme  Court,  is  the  prevailing  doctrine  of  Arizona,  and  under 
the  common  law  and  the  Federal  decisions,  plaintiff  and  the  car  in- 
spectors were  not  fellow  servants,  and  the  acts  of  the  car  inspectors 
were  the  acts  of  the  company.  Bailway  Co.  v.  McGill,  44  Pac.  Bep., 
303;  Bailway  Co.  v.  Dunham,  49  Texas,  181;  Hough  v.  Bailway  Co., 
100  U.  S.,  213;  Mining  Co.  v.  Jones,  130  Fed.  Bep.,  813. 

NEILL,  Associate  Justice. — This  is  a  suit  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  appellant  while  he  was  engaged  in  its  employ  as  a  brakeman 
on  its  road  at  Osborne,  Arizona.  He  alleged  that  while  in  the  dis- 
charge of  the  duties  of  his  employment  he  fell  from  the  side  of  a 
water  car  by  reason  of  the  negligence  of  defendant  in  maintaining  there- 
on a  defective  hand  railing  which  gave  way  in  his  effort  to  board  and 
hold  on  thereby  the  car  in  question. 

After  interposing  eight  special  exceptions,  which  will  be  noticed  in 
our  opinion,  the  defendant  answered  by  a  general  denial  and  pleas 
of  contributory  negligence  and  assumed  risk.  The  exceptions  were 
overruled  and  the  trial  of  the  case  before  a  jury  resulted  in  a  verdict 
in  favor  of  the  plaintiff  for  $9,000.  From  the  judgment  entered  on 
the  verdict  this  appeal  is  prosecuted. 

Opinion.  The  first  eight  assignments  of  error  are  directed  against 
the  action  of  the  court  in  sustaining  defendant's  special  exceptions  to 
plaintiff's  petition.    The  substance  of  these  exceptions  is  that  the  peti- 
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tion  does  not  describe  the  physical  injuries  and  suffering  of  plaintiff 
therefrom  with  sufficient  particularity.  In  his  original  petition  his 
injuries  and  the  effect  thereof  are  thus  described:  ^Tlaintiff  avers 
and  charges  that  when  said  handrail  or  handhold  pulled  loose  and 
gave  way,  he  was  thrown  and  fell  with  great  force  and  violence  and 
struck  his  back  and  spine  on  the  ends  of  some  ties  and  cribbing,  which 
was  built  near  the  tracks  at  this  place,  on  which  was  situated  a  water 
tank;  that  on  account  of  the  fact  of  striking  on  the  ends  of  some  ties, 
he  was  then  thrown  and  fell  to  the  ground,  and  by  reason  of  said  fall, 
together  with  striking  his  back  on  the  sharp  end  of  some  railroad  ties 
and  on  the  ground  and  other  hard  substances,  he  was  gi*eatly,  seriously 
and  permanently  injured  in  his  back,  spine,  legs,  head  and  internal 
organs,  and  rendered  a  cripple  for  life;  that  by  reason  of  the  aforesaid 
injuries  he  is  now  confined  to  his  bed,  unable  to  walk,  and  he  has  reason 
to  believe  and  does  believe  and  here  alleges  that  said  injuries  are  per- 
manent; that  on  account  of  the  aforesaid  injuries  he  has  suffered  and 
will  continue  to  suffer  during  the  remainder  of  his  life  great  bodily 
pain  and  mental  anguish,  has  paid  out  and  incurred  large  sums  of 
money  for  medicine  and  medical  attention  which  sums  were  reasonable 
and  necessary,  and  that  his  ability  to  earn  a  living,  on  account  of  the 
aforesaid  injuries,  has  been  greatly  impaired  and  will  so  continue  im- 
paired during  the  remainder  of  his  life.*' 

And  in  his  trial  amendment  he  further  describes  them  as  follows: 
'^That  when  said  handrail  or  handhold  pulled  loose  and  gave  way,  he 
was  thrown  and  fell  with  great  force  and  violence  and  struck  his 
back  and  spine  on  the  end  of  some  ties  or  cribbing  built  and  maintained 
by  defendant  near  the  track,  at  the  place  where  said  accident  occurred ; 
that  when  he  fell  and  was  thrown  from  said  car  and  after  his  back  and 
spine  had  come  in  contact  with  the  aforesaid  ties  or  cribbing,  he  then 
was  thrown  and  fell  to  the  ground,  and  by  reason  of  his  fall  and  great 
weight,  together  with  striking  his  back  and  spine  on  the  ends  of  said 
ties  or  cribbing  and  other  hard  substance,  as  he  fell  to  the  ground,  he 
was  seriously  and  permanently  cut,  bruised  and  wounded  both  internally 
and  externally  in  and  on  his  back,  spine,  legs,  hips  and  head ;  that  also 
in  said  fall  and  by  reason  of  the  bruises,  injuries  and  wounds  received 
on  his  back,  spine,  and  legs,  his  kidneys  and  bladder,  together  with  the 
nerves  and  muscles  by  which  the  same  are  controlled,  was  seriously  and 
permanently  injured  and  affected,  a  more  specific  allegation  of  his  in- 
juries to  his  back,  spine,  legs,  head,  hips,  kidneys  and  bladder,  plaintiff 
is  now  unable  to  specify,  other  than  that  by  reason  of  said  injuries  re- 
ceived at  said  time,  he  is  now  a  cripple  for  life ;  that  on  account  of  said 
injuries,  and  more  especially  the  injuries  to  his  back,  spine,  legs,  blad- 
der, hips  and  kidneys,  he  is  now  confined  to  his  bed,  unable  to  walk 
without  assistance ;  that  he  has  reason  to  believe  and,  does  believe  and 
here  alleges  that  the  aforesaid  injuries  to  his  back,  spine,  legs,  hips, 
kidneys  and  bladder  are  serious  and  permanent  and  will  continue  serious 
and  permanent  the  remainder  of  his  life.'* 

We  think  the  allegations  thus  recited  (especially  those  in  the  trial 
amendment)  conform  to  the  rule  in  cases  of  this  character  which  re- 
quires the  plaintiff  to  state  the  particular  damage  which  he  has  sus- 
tained with  sufficient  particularity  to  inform  the  defendant  of  the  facts 
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upon  which  he  intends  to  rely  for  recovery.  This  is  all  that  could 
be  required  of  plaintiff  in  this  case.  Texas  &'P.  Ey.  Co.  v.  Curry, 
64  Texas,  87;  Campbell  v.  Cook,  86  Texas,  632;  Southern  Pac.  Co. 
V.  Martin,  98  Texas,  322,  83  S.  W.  Rep.,  676. 

It  is  to  be  observed  that  there  is  no  contention  on  the  part  of  defend- 
ant, as  was  in  the  case  last  cited,  that  the  allegations  were  not  suffi- 
ciently specific  to  authorize  the  introduction  of  all  the  evidence  offered 
by  plaintiff  to  prove  them;  but  the  complaint  is  to  the  sufficiency  of 
the  petition  as  against  the  exceptions  urged.  The  allegations  described, 
if  possible,  with  more  minutiae  plaintiff's  physical  injuries  and  con- 
sequent sufferings  than  is  done  in  the  case  of  Southern  Pacific  Co.  v. 
Martin,  supra.  And  in  that  case  the  Supreme  Court  remarked  that 
"the  petition  entered  with  a  remarkable  peculiarity  into  the  state- 
ment of  the  various  injuries  which  the  plaintiff  claimed  to  have  received 
in  the  accident,  which  were  sufficient  in  number  and  character  to  justify, 
if  true,  the  statement  that  he  was  n[)ruised  and  lacerated  from  head  to 
foot.' "  However,  notwithstanding  the  minutiae  w^ith  which  Martin's 
injuries  were  described  in  his  petition,  the  court  held  that  evidence 
of  a  certain  injury,  not  eo  nomine  mentioned  in  the  petition,  was  er- 
roneously admitted;  and  for  that  reason,  not  because  of  any  defect  in 
the  petition,  reversed  the  judgment  rendered  in  his  favor.  Without 
pausing  to  criticise  or  comment  upon  such  holding  of  the  Supreme  Court 
in  that  case,  it  may  be,  in  view  of  another  trial,  proper  to  suggest  that, 
while  we  believe  every  syllable  of  evidence  introduced  in  the  instant 
case  by  plaintiff  as  to  his  injuries  was  authorized  by  his  pleadings, 
it  might  be  well  for  plaintiff  by  an  amendment  to  allege  and  describe 
with  as  much  minutiae  as  possible,  the  injury  to  his  sciatic  nerve,  evi- 
dence of  which  was  introduced  upon  the  trial. 

The  defendant  moved  to  quash  the  depositions  of  the  witness  R.  A. 
Eubank,  taken  by  plaintiff,  upon  the  ground  that  the  commission 
was  issued  without  any  legal  return  showing  the  service  of  notice  to 
take  such  depositions.  It  appears  from  the  record  that  the  plaintiff 
filed  with  the  clerk  of  the  District  Court  in  which  this  case  was  pending, 
notice  of  his  intention  to  apply  for  a  commission  to  take  the  answers 
of  the  witness  Eubank  to  interrogatories  attached  to  said  notice,  in 
compliance  with  the  provisions  of  article  2274,  Revised  Statutes;  that 
upon  the  day  such  notice  and  interrogatories  were  filed,  the  clerk 
of  the  court  made  copies  thereof  and  issued  his  precept,  and  placed  it, 
togetlier  with  said  copies,  in  the  hands  of  the  sheriff,  requiring  him  to 
serve  the  same  upon  the  defendant  or  its  attorney  of  record  as  required 
by  the  article  referred  to,  and  that  such  copies  of  the  notice  and  in- 
terrogatories was  served  by  the  sheriff  upon  the  defendant  as  required 
by  law  by  delivering  such  copies,  together  with  a  true  copy  of  the  precept, 
to  its  local  agent  in  El  Paso  County.  The  real  objection  urged  by 
defendant  in  its  motion  to  quash  the  depositions,  is  that  the  copy 
of  the  notice  of  plaintiff's  intention  to  apply  for  a  commission  to 
take  the  answers  of  the  witnesses  to  the  interrogatories  attached  was 
not  certified  to  by  the  clerk  of  the  District  Court  who  made  such  copy, 
as  well  as  the  copy  of  the  interrogatories,  and  delivered  the  same 
with  the  precept  to  the  sheriff  for  services.  There  is  no  force  m  this 
objection,  for  the  law  does  not  require  that  the  copy  of  such  notice 
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served  on  the  adverse  party  should  be  certified  to  by  the  clerk.  Service 
of  a  copy  was  all  that  was  required^  and  there  is  no  contention  on  the 
part  of  defendant  that  it  was  not  served  with  a  true  copy  thereof  as 
is  shown  .by  the  sheriff's  return  on  the  precept.  Therefore  the  court 
did  not  err  in  overruling  defendant's  motion  to  quash  the  deposi- 
tions. 

As  we  will  reverse  the  judgment  on  other  assignments  it  will  be 
unnecessary,  if  not  improper  in  view  of  anotlier  trial,  to  discuss  the 
twelfth  assignment  of  error  which  complains  of  the  court's  refusing 
to  grant  defendant's  motion  for  a  new  trial  upon  the  ground  that  the 
verdict  is  excessive. 

To  understand  the  next  assignments  and  what  we  shall  say  in  dis- 
posing of  them  it  will  be  necessary  to  briefly  state  some  of  the  evidence 
pertinent  to  them.  It  will  be  observed  from  the  statement  of  the  nature 
of  the  case  that  the  accident  from  which  plaintiff  claims  he  was  in- 
jured occurred  at  Osborne,  Ariz.  On  the  day  of  its  occurrence  he  was 
a  brakeman  on  a  freight  train  which  picked  up  a  water  car  on  a 
side  track  at  that  place.  It  was  an  ordinary  flat  car  with  a  large  metal- 
lic tank,  such  as  is  ordinarily  seen  and  used  on  railroads,  securely 
fastened  thereon.  On  each  side  of  the  car  were  seven  wooden  standards 
about  three  feet  long  through  which  were  bored  holes  about  six  inches 
from  the  top  ends  through  which  an  iron  rod  about  three-fourths  of 
an  inch  in  diameter  extended  from  one  end  of  the  car  to  the  other. 
The  distance  from  this  rod  from  the  ground  was  about  seven  feet. 
The  rod  was  fastened  at  each  end  on  the  outside  of  the  standards  bv 
iron  nuts  screwed  thereon.  The  evidence  tends  to  show  that  the  nut 
of  the  end  of  the  rod  at  the  southwest  comer  of  the  car  as  it  stood 
upon  the  truck  at  the  time  of  the  accident,  was  off.  There  is  a  con- 
flict in  the  testimony  as  to  the  office  or  use  of  this  rod;  some  of  the 
witnesses  te8tif3ring  that  its  purpose  was  to  enable  trainmen  or  brake- 
men  to  mount  and  hold  on  to  the  car  and  that  it  was  ordinarily  used 
for  such  purpose,  and,  when  in  proper  fix,*  it  was  reasonably  safe  for 
such  use;  others  testified  that  it  was  intended  for  no  such  purpose 
or  use,  and  that  such  use  would  be  fraught  with  exceeding  danger, 
and  its  only  office  was  to  furnish  a  handhold  for  trainmen  in  passing 
from  one  car  to  another  when  the  train  was  in  motion. 

This  car,  as  all  water  cars  on  defendant's  road,  had  a  stirrup  on  the 
southeast  corner  as  it  then  stood  on  the  track,  and  one  on  the  north- 
west corner  diagonally  opposite.  The  stirrup  extended  down  from 
a  foot  to  sixteen  inches  from  the  platform  at  the  corner,  and  at  the 
right  end  of  each  corner  mentioned  there  was  a  grabiron  on  the  end 
of  the  car  just  to  the  right  of  the  stirrup,  and  one  also  on  the  standard 
just  to  the  left  of  the  stirrup.  There  was  testimony  to  the  effect  that 
the  proper  and  usual  way  for  a  brakeman  or  trainman  in  getting  on 
the  car,  was  to  catch  hold  of  the  grabiron  and  put  his  foot  in  the 
stirrup  so  as  to  hold  himself  on.  And  there  was  testimony  to  the 
effect  that  plaintiff  should  have  pursued  this  method  of  getting  on  the 
car.  But  according  to  his  testimony,  after  the  water  car  was  picked 
up  and  as  it  passed  him  moving  easterly,  he  caught  hold  of  the  rod 
before  mentioned  at  the  southwest  comer  and  placed  his  foot  on  the 
journal,  which  is  a  part  of  the  truck,  and  just  as  he  pulled  himself 
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up  the  rod  pulled  out  of  the  standard  and  he  was  thrown  and  fell 
backward  on  the  end  of  some  ties  or  cribbing. 

Defendant's  car  inspector  testified  that  on  the  afternoon  of  the  day 
before  the  accident,  he  inspected  the  car  in  question  at  Douglas,  and  put 
a  new  washer  and  nut  on  the  southeast  comer,  and  with  that  exception 
there  was  nothing  whatever  wrong  about  the  car;  that  his  attention 
being  directed  to  the  car  on  the  afternoon  of  the  day  after  he  inspected 
it,  he  found  the  hand  rail  at  the  southwest  comer  of  the  car  a  little 
swagged  and  the  nut  oflf  of  its  end. 

Article  2533,  Revised  Statutes  of  Arizona,  is  as  follows:  "The  com- 
mon law  as  now  prescribed  and  understood,  shall  in  its  application  be 
followed  and  practiced  by  the  courts  of  this  Territory,  so  far  as  the 
same  may  not  be  inconsistent  with  this  title." 

And  article  2767,  adopted  in  March,  1901,  is  as  follows:  "Every 
corporation  doing  business  in  the  Territory  of  Arizona  shall  be  liable 
for  all  damages  done  to  any  employe  in  consequence  of  any  negligence 
of  its  agents  or  employes  to  any  person  sustaining  such  damage,  pro- 
vided such  corporation  has  had  previous  notice  of  the  incompetency, 
carelessness  or  negligence  of  such  agent  or  employe." 

In  the  fifth  paragraph  of  its  charge  the  court  instmcted  the  jury  that 
the  car  inspectors  employed  by  the  defendant  company  were  not  the 
fellow  servants  of  plaintiff,  but  that  the  acts  or  omissions  of  such  car 
inspectors,  if  any,  would  be  the  acts  or  omissions  of  the  defendant  com- 
pany. 

The  defendant,  by  its  attorneys,  requested  the  court  to  instruct  the 
jury  that  under  the  provisions  of  article  2767,  Revised  Statutes  of 
Arizona,  plaintiff  and  defendant's  car  inspectors  were  employes  of  de- 
fendant at  the  time  of  the  accident ;  and  if  plaintiff  was  injured  through 
the  negligence  of  any  car  inspector  of  defendant,  to  return  a  verdict 
in  its  favor.  The  giving  of  the  fifth  paragraph  of  the  court's  general 
charge  and  the  refusal  to  give  defendant's  special  charge  above  referred 
to,  are  assigned  as  errors. 

At  common  law  the  master  is  personally  bound  from  time  to  time  to 
inspect  and  examine  all  instmmentalities  furnished  by  liim,  and  to  use 
ordinary  care,  diligence  and  skill  to  keep  them  in  good  and  safe  con- 
dition. The  duty  of  inspection  is  affirmative  and  must  be  continuously 
fulfilled  and  positively  performed.  It  being  a  duty  devolving  upon  the 
master  personally,  it  can  not  be  by  him  delegated  to  any  agent  so  as  to 
relieve  him  from  personal  responsibility.  A  car  inspector  is  the  master's 
alter  ego,  and  his  failure  to  exercise  ordinary  care  in  inspecting  and 
examining  instmmentalities  furnished  by  him  to  his  servants  with 
which  to  do  their  work,  is  negligence  of  the  master,  and  not  the  negli- 
gence of  a  fellow  servant.  (Shearman  &  Redfield,  Neg.,  sees.  194a,  204, 
206.) 

Though  plaintiff  and  defendant's  car  inspector  were  each  employes 
of  the  defendant,  it  is  not  believed  that  it  was  the  purpose  or  intention 
of  article  2767,  Revised  Statutes  of  Arizona,  above  quoted,  to  abrogate 
the  common  law  principles  referred  to  by  exempting  the  master  from  the 
consequence  of  the  failure  of  an  employe  to  use  ordinary  care  in  the 
performance  of  a  duty  which  is  personal  to  the  master  and  which  he 
is  bound  to  perform.     But  we  think  that  the  evident  purpose  of  the 
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statutes  was  simply  to  abrogate  the  common  law  doctrine  of  a  fellow 
servant,  and  hold  the  master,  when  a  corporation,  liable  for  the  conse- 
quence of  the  negligent  act  of  a  fellow  servant  of  whose  incompetency, 
carelessness  or  negligence  such  corporation  had  previous  notice. 

The  case  of  Gila  Valley,  G.  N".  &  Ry.  Co.  v.  Lyons,  71  Pac.  Rep.,  957, 
relied  upon  by  counsel  for  defendant,  is  not  in  conflict  with  the  views 
we  have  expressed.  It  does  not  undertake  to  construe  the  statute  in 
question,  but  is  simply  a  case  where  a  servant  of  a  railway  company  is 
injured  by  the  negligence  of  a  fellow  servant  in  failing  to  discharge  the 
duty  not  personal  to  the  master.  Therefore,  we  overrule  appellant's 
thirteenth  and  fourteenth  assignments  of  error. 

The  logical  sequence  of  our  ruling  on  the  last  two  preceding  assign- 
ments is  that,  if  the  handhold  gave  way  because  the  nut  had  come  off 
its  end  and  its  absence  was  due  to  the  negligent  failure  of  defendant's 
inspector  to  properly  inspect  it,  appellant  would  be  liable  to  plaintiff 
for  any  damages  sustained  as  the  proximate  result  of  such  negligence, 
unless  he  himself  was  guilty  of  contributory  negligence.  The  question 
as  to  whether  there  was  a  negligent  inspection,  or  a  failure  to  inspect, 
was  one  of  fact  for  the  jury,  notwithstanding  the  inspector  testified  that 
he  made  the  proper  inspection,  for  the  jury  may  have  not,  in  the  light 
of  the  facts  and  circumstances,  believed  such  testimony.  Therefore 
the  court  did  not,  as  is  complained  in  the  fifteenth  assignment,  err  in 
submitting  such  question  of  fact  to  finding  of  the  jury. 

One  of  the  principal  issues  in  the  case  was  whether  the  defendant 
was  guilty  of  negligence  in  attempting  to  get  on  the  car  by  catching 
the  handrail  and  placing  his  foot  on  the  journal  or  some  part  of  the 
trucks,  instead  of  using  the  stirrup  and  grabirons  on  the  southeast 
comer  of  the  car.  Upon  this  issue  the  testimony  is  so  conflicting  as  to 
make  it  very  sharp,  and  difficult  to  determine  on  which  side  the  truth 
lies.  In  submitting  it  the  court,  in  the  tenth  paragraph  of  its  charge, 
instructed  the  jury  as  follows:  "If  you  believe  from  the  evidence  that 
said  water  car  was  equipped  with  a  stirrup  and  handhold  near  one  of 
its  ends  upon  which  plaintiff  boarded  it,  and  that  the  said  handhold 
or  grabiron  was  affixed  to  one.  of  the  upright  posts  supporting  the  afore- 
said handrail,  but  that  the  plaintiff  attempted  to  board  said  car  or  hold 
the  side  of  same  and  ride  at  some  place  other  than  at  said  stirrup  and 
grabiron,  if  any,  and  that  the  plaintiff,  in  boarding  said  car  and  catch- 
ing hold  of  the  side  of  same  to  ride,  should  have  done  so  by  using  the 
said  stirrup  and  grabiron  situated  upon  said  upright  post,  if  any,  and 
that  his  failure  so  to  do  was  negligence  on  his  part,  and  that  such 
negligence,  if  any,  caused  or  contributed  to  cause  his  injury,  then  and 
in  that  event  your  verdict  should  be  for  the  defendant.  If  you  believe 
from  the  evidence  that  the  plaintiff  attempted  to  get  aboard  or  catch 
upon  the  side  of  the  said  water  car  while  the  same  was  moving,  and  that 
he  was  thrown  or  fell  to  the  ground  and  was  injured,  but  further 
believe  from  the  evidence  that  in  attempting  to  catch  upon  the  side  or 
get  aboard  of  said  car  in  the  place  or  in  the  manner  he  attempted  so  to 
do,  if  he  so  did,  that  it  was  negligence  on  his  part,  and  that  such  negli- 
gence, if  any,  proximately  contributed  to  cause  his  injury,  if  any,  then 
and  in  that  event  your  verdict  must  be  for  the  defendant.  If  you 
believe  from  the  evidence  that  the  plaintiff  could  have  caught  hold  of 
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the  engine  mentioned  in  the  evidence,  or  either  of  the  box  cars  behind 
same,  or  the  right  hand  of  the  first  corner  of  the  water  car  as  the  same 
approached  him,  or  the  right  hand  of  the  comer  of  the  rear  box  car,  as 
the  same  approached  him,  and  that  a  person  of  ordinary  prudence  so 
situated  as  he  was,  would  have  so  gotten  a  position  upon  the  cars 
mentioned  in  the  evidence,  and  that  a  person  of  ordinary  prudence 
would  not  have  attempted,  as  the  plaintiff  did,  if  he  did,  to  catch  the 
railing  of  the  rear  end  of  the  water  car,  while  the  same  was  in  motion, 
and  attempted  at  the  same  time  to  hold  himself  by  the  use  of  the  rear 
end  of  said  handrail,  and  by  placing  his  foot  upon  the  journal  box  or 
some  other  part  of  the  truck,  and  that  the  plaintiff  in  so  doing  was 
guilty  of  negligence,  and  that  such  negligence,  if  any,  proximately  caused 
or  contributed  to  cause  his  injury,  then  and  in  that  event  your  verdict 
should  be  for  the  defendant.^'  The  objection  urged  by  appellant  to 
this  part  of  the  charge  is,  that  if  the  plaintiff  was  guilty  of  negligence 
in  the  matters  submitted,  such  negligence  necessarily,  as  is  shown  by  the 
undisputed  evidence,  proximately  contributed  to  his  injuries,  and  the 
submission  to  the  finding  of  the  jury  whether  such  negligence  of  plain- 
tiff, if  he  was  guilty  of  it,  proximately  contributed  to  his  injury,  was 
confusing  and  misleading  and  calculated  to  destroy  the  effect  of  the 
court's  charge  as  to  contributory  negligence,  and  submitted  an  issue 
not  made  by  the  evidence,  authorizing  the  jury  to  say  arbitrarily  that 
plaintiff  should  not  be  held  to  the  consequence  of  his  own  negligence. 

In  view  of  the  unbroken  line  of  the  decisions  of  the  Appellate  Courts 
of  this  State,  we  deem  it  unnecessary  to  discuss  the  assignments  of  error 
which  raise  this  objection  to  the  portion  of  the  charge  just  quoted;  it 
being  sufficient  to  refer  to  the  opinions  to  demonstrate  that  the  objection, 
is  well  taken.  (Texas  &  Pac.  Ey.  Co.  v.  McCoy,  90  Texaa^  ^Cff;  Gulf, 
C.  &  S.  P.  Bv.  Co.  V.  Rowland,  90  Texas,  365;  Culpepper  v.  Inter- 
national &  G."^N.  Ry.  Co.,  90  Texas,  634;  Bbert  v.  Gulf,  C.  &  S.  P. 
Ry.,  49  S.  W.  Rep.,  1105;  Gulf,  C.  &  S.  P.  Ry.  v.  Bryant,  30  Texas 
Civ.  App.,  4,  66  S.  W.  Rep.,  808 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Hubbard, 
70  S.  W.  Rep.,  112;  Gulf,  C.  ft  S.  P.  Ry.  v.  Hill,  70  S.  W.  Rep.,  103; 
Gulf,  C.  &  S.  P.  Ry.  V.  Powell,  84  S.  W.  Rep.,  671. 

The  court  did  not  err  in  refusing  to  instruct  the  jury  at  defendant's 
request,  that  it  was  plaintiff's  duty  to  assist  the  conductor  in  inspecting 
the  water  car,  and  that  if  by  the  exercise  of  ordinary  care  the  plaintiff 
would  have  di«?overed  the  unsafe  condition  of  the  end  of  the  handrail 
and  that  the  nut  w^as  off,  and  that  if  through  his  failure  to  inspect 
and  examine  the  car  before  he  attempted  to  use  the  handrail  he  was 
injured,  to  find  for  the  defendant. 

Th€  following  quotation  from  Peck  v.  Peck,  12  Texas  Ct.  Rep.,  785, 
derafOnstrates  the  fallacy  in  the  requested  charge:  "In  Railway  v. 
Hannig,  91  Texas,  350,  for  instance,  a  charge  was  given  in  substance 
that  plaintiff  could  not  recover  for  the  master's  negligence  *if  he  could 
have  known  these  facts  by  the  use  of  ordinary  care,'  which  might  have 
meant  to  the  jury  that  plaintiff  was  required  to  make  some  inquiry  to 
learn  of  the  danger  which  the  master's  negligence  had  created.  In 
commenting  on  this  charge,  this  court  used  this  language:  *We  under- 
stand the  law  to  be  that  when  the  servant  enters  the  employment  of  the 
master,  he  has  the  right  to  rely  upon  the  assumption  that  the  machinery, 
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tools  and  appliances  with  which  he  is  called  upon  to  work  are  reasonably 
safe  and  that  the  business  is  conducted  in  a  reasonably  safe  manner. 
He  is  not  required  to  use  ordinary  care  to  see  whether  this  has  been 
done  or  not.  He  does  not  assume  the  risks  arising  from  the  failure  of 
the  master  to  do  his  duty,  unless  he  knows  of  the  failure  and  the  attend- 
ant risks  or  in  the  oi*dinary  discharge  of  his  duty  must  necessarily  have 
acquired  the  knowledge.  (Citing  Bonnet  v.  Railway  Co.,  89  Texas,  72; 
Railway  v.  Single,  91  Texas,  287.)'  If  this  needed  any  elaboration  it 
was  furnished  by  the  reference  to  the  cases  cited  in  that  opinion  from 
which  is  seen  that  a  servant  must  be  treated  as  having  ^necessarily  ac- 
quired knowledge'  of  those  dangers,  although  arising  from  the  negligence 
of  the  master,  which  were  obvious  and  open  to  him  in  the  doing  of  his 
work;  which,  in  other  words,  ordinarily  prudent  persons  would  have 
learned  under  like  circumstances,  in  the  rendering  same  service." 

The  principle  is  well  settled,  that  a  master  who  seeks  to  escape  lia- 
bility to  his  servants  on  the  ground  that  he  assumed  the  risk  as  a  part 
of  his  contract  must  lay  the  foundation  for  the  defense  by  proving  that 
he  understood  the  risk,  and  that  the  mere  knowledge  of  a  danger  will 
not  preclude  him  from  recovering  unless  he  appreciated  the  risk. 
(Southern  Pac.  Co.  v.  Winton,  66  S.  W.  Rep.,  477;  Bonn  v.  Galveston, 
H.  &  S.  A.  Ry.  Co,,  82  S.  W.  Rep.,  808;  Fitzgerald  v.  Connecticut 
River  Paper  Co.,  155  Mass.,  155,  29  N.  E.  Rep.,  469.)  To  have  given 
special  charge  number  seven,  requested  by  defendant,  would  have  been 
to  ignore  this  principle. 

Special  charge  number  eight,  requested  by  appellant,  was  directly 
upon  the  weight  of  the  evidence,  in  that  it  declared  that,  if  the  water  car 
was  inspected  in  the  afternoon  of  February  21,  1904,  or  before  it  left 
Douglas  on  the  morning  of  February  22,  1904,  by  defendant's  inspector, 
and  he  exercised  ordinary  care  in  the  inspection  and  failed  to  discover 
the  absence  of  the  nut,  the  verdict  should  be  for  defendant.  It  was  for 
the  jury  to  say,  notwithstanding  such  an  inspection  may  have  been 
made  at  Douglas,  whether,  in  view  of  the  testimony  of  the  inspector, 
that  a  nut  though  securely  fastened  might  work  off  in  running  a  car 
the  distance  from  Douglas  to  Osborne,  another  inspection  should  have 
been  made  after  it  reached  there  before  plaintiff  was  put  to  work  on  the 
car.  And  it  could  not  be  assumed  as  a  matter  of  law  that  such  in- 
spection as  was  made,  though  ordinary  care  may  have  been  exercised  in 
making  it,  at  Douglas  was  sufficient  and  relieved  defendant  from  any 
further  inspection  between  the  time  it  was  made  and  the  occurrence  of 
the  accident. 

We  deem  it  unnecessary  to  discuss  the  remaining  assignments  of 
error,  but  will  say  that  we  believe  none  of  them  is  well  taken.  On 
account  of  the  errors  indicated  in  the  tenth  paragraph  of  the  court's 
charge,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed. 
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Julia  Cadena  de  Barrera  v.  T.  C.  Frost  et  al. 

Decided  May  24,  1905. 

1. — ^Reoeiyenhip— Xortgagre — ^Rentt — ^Adequate    Eemedy. 

Where  a  mortgage  contained  an  assignment  of  the  rents  to  accrue  after 
default,  it  was  no  objection  to  the  appointment  of  a  receiver  on  application 
of  the  mortgagee  that  an  adequate  remedy  at  law,  by  sequestration,  existed,  nor 
that  the  mortgage  provided  a  remedy  by  giving  notice  to  the  tenants,  nor  that 
the  mortgagee  had  not  alleged  that  the  property  was  probably  insufficient  to 
discharge  the  mortgage  debt.  Following  rulings  on  former  appeal,  33  Texas 
Civ.  App.,  580. 


8. — Same— Wife's  Separate  Estate— Kents. 

The  community  character  of  rents  and  revenues  from  the  wife's  separate 
estate  is  not  changed  by  the  fact  that  the  husband  h&s  ceased  to  contribute 
to  the  collection  thereof,  or  by  the  fact  that  a  court  has,  through  a  receiver- 
ship, deprived  him  of  the  statutory  power  to  manage  and  control  the  property. 

8.— -4iaiii6. 

That  the  court  canceled  the  mortgage  lien  insofar  as  it  affected  the 
property  itself,  because  it  was  the  wife's  separate  property,  did  not  defeat 
the  right  of  the  mortgagee  to  have  a  receiver  for  the  rents,  which  were  com- 
munity. 

4. — Same— LlmitiiLg  Period  of  EeeelTenhip 

It  was  not  error  that  the  decree  appointing  the  receiver  did  not  in  terms 
limit  the  receivership  to  such  time  as  the  marital  relation  might  continue, 
since  the  court  retains  jurisdiction  of  all  matters  pertaining  to  the  receivership 
and  its  continuance. 

5. — Surety — ^Extension  of  Time— ^Wife's  Separate  Property. 

The  husband's  right  to  manage  and  control  does  not  authorize  him  to 
extend  a  debt  of  his  secured  by  a  mortgage  on  his  wife's  separate  property 
without  her  consent,  and  where  he  does  so  her  property  is  released. 

6. — Same — ^Mortgage  Clause  as  to  Extenslona, 

A  clause  in  a  trust  deed  executed  by  a  husband  and  wife  on  her  separate 
property  to  secure  his  debt  which  provided  that  any  extensions  could  be  made 
in  the  payment  of  the  debt,  or  any  part  of  the  security  be  released,  without 
altering  the  lien  in  favor  of  a  junior  incumbrancer  or  purchaser,  and  that  the 
latter  should  be  bound  by  such  extensions  or  release,  contemplated  only  such 
incumbrancers  or  purchasers,  and  did  not  authorize  the  husband  to  extend  the 
debt  without  the  wife's  consent  and  without  her  property  being  thereby  released. 

7. — Same— Interest  Paid  in  Adyanoe. 

Where  an  extension,  made  without  the  surety's  assent,  is  to  a  time  cer- 
tain, and  it  is  agreed  that  the  debtor  shall  then  pay  precisely  the  same  sum 
as  that  due  at  the  time  of  the  extension,  this  resulting  from  the  payment  of 
interest  in  advance  for  the  extended  time,  the  surety  is  nevertheless  released. 

8. — Same — ^Mortgage  not  Released  In  Part. 

Where,  the  wife  executed  a  mortgage  on  her  separate  property  to  secure 
the  husband's  note  given  for  money,  part  of  which  had  been  applied  to  satisfy 
tax  liens  on  that  property  and  for  other  purposes  for  the  benefit  of  her  separate 
estate,  the  wife  was  not  a  surety  as  to  such  portions  of  the  debt,  and  to  that 
extent  the  lien  was  not  released  by  the  husband's  extension  of  the  debt  without 
her  assent. 

Appeal  from  the  District  Court  of  Bexar.    Tried  below  before  Hon. 
A.  W,  Seeligson. 
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Geo,  C.  AUgelt,  for  appellant. 

Ball  &  Ingrum,  for  appellees. — 1.  Appellee  Frost  was  a  mortgagee 
out  of  possession,  and  was  not  entitled  to  and  could  not  collect  the  rents 
and  revenues  from  said  property  without  actual  possession,  which  pos- 
session was  refused  him  by  the  mortgagors,  and  hence  the  court  did  not 
err  in  appointing  a  receiver.  Mcllheny,  Admr.,  v.  Binz,  80  Texas,  17 ; 
Receiver  v.  Stanton,  86  Texas,  627;  Heller  v.  National  Marine  Bank, 
45  L.  R.  A.,  446;  New  York  S.  &  T.  Co.  v.  S.  G.  &  E.  L.  Co.,  45  L.  R. 
A.,  132 ;  Simpson  v.  Ferguson,  44  Pac.  Rep.,  484 ;  Oilman  v.  Tel.  Co., 
91  U.  S.,  603,  L.  Ed.,  405;  Teal  v.  Walker,  111  U.  S.,  242,  L.  Ed., 
418 ;  Freedmans  S.  &  T.  Co.  v.  Shepherd,  127  U.  S.,  494,  L.  Ed.,  186 ; 
20  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  p.  1009;  Smith  on  Receivers, 
sec.  172a,  and  authorities  cited. 

2.  The  trial  court  did  not  err  in  refusing  to  limit  the  receivership 
to  a  specific  time  and  in  continuing  the  same  subject  to  further  orders 
and  decrees  of  said  court  Barrera  v.  Frost,  77  S.  W.  Rep.,  641;  High 
on  Receivers  (2d  ed.),  sec.  836;  2  Bates'  Federal  Equity  Procedure, 
sec.  616. 

3.  So  far  as  the  appointment  of  the  receiver  is  concerned,  it  is  im- 
material whether  the  corpus  of  the  realty,  being  the  separate  property 
of  the  wife,  has  been  released  by  the  extension  of  the  note ;  as  the  claim 
of  appellee  (defendants),  and  the  judgment  of  the  court  continuing 
the  receivership  is  based  upon  the  special  transfer  and  assignment  of 
the  rents.  Carr  v.  Tucker,  42  Texas,  330;  Rine  v.  Blake,  59  Texas, 
243;  Hayden  v.  McMillan,  23  S.  W.  Rep.,  430;  Schepflin  v.  Small, 
23  S.  W.  Rep.,  432 ;  Speer's  Law  of  Married  Women,  sec.  188. 

4.  To  the  extent  that  the  consideration  of  a  contract  inures  to  the 
benefit  of  a  married  woman,  she  occupies  the  attitude  of  principal. 
Vogel  V.  Leichner,  102  Ind.,  55,  1  N.  E.  Rep.,  554;  Nolan  v.  State, 
115  Ind.,  529.  Whether  or  not  a  wife  is  surety  or  principal  is  to  be 
determined  from  whether  or  not  she  received  the  consideration  in  person 
or  in  benefit  of  her  separate  estate.  Grey  v.  Liberenz  (Ind.),  65  N. 
E.  Rep.,  186 ;  White  v.  Smith,  73  S.  W.  Rep.,  610. 

JAMES,  Chief  Justice. — Appellant  sued  to  cancel  a  deed  of  trust, 
alleging  that  she  joined  her  husband  Juan  E.  Barrera  in  the  deed  of 
trust  on  her  separate  property  to  secure  T.  C.  Frost  in  the  payment  of 
a  note  due  him  by  her  husband,  and  claiming  that  her  property  was 
discharged  by  reason  of  four  different  extensions  granted  her  husband 
without  her  knowledge  or  consent.  The  defendants  were  T.  C.  Frost 
and  J.  T.  Woodhull,  the  latter  being  the  trustee.  Mr,  Frost  having 
died,  his  independent  executrix  became  a  party. 

The  defenses  set  up  were  various.  1.  That  there  had  been  no  exten-» 
sions,  but  only  indulgences.  2.  If  any  extension,  the  same  was  at 
the  instance  of  plaintit!  through  her  agents,  and  the  payments  of  inter- 
est were  made  out  of  plaintiff's  funds  with  her  knowledge  and  consent. 

3.  That  the  extension,  if  any,  was  procured  by  plaintiff's  husband 
who  had  the  right  to  extend  same  without  releasing  plaintiff's  property. 

4.  That  by  such  extension,  if  any,  the  indebtedness  was  not  augmented 
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or  increased,  in  that  the  amount  due  at  the  expiration  of  the  extension 
was  exactly  the  amount  previously  due,  and  therefore  there  was  no  dam- 
age to  plaintiff.  5.  That  by  the  terms  of  the  deed  of  trust  it  was 
contemplated  that  the  indebtedness  could  and  might  be  extended  by 
the  husband.  6.  That  her  husband  was  and  is  insolvent,  and  payment 
of  the  note  could  only  be  made  out  of  the  property  of  plaintiff,  and 
therefore  an  extension  did  not  affect  the  matter.  7.  That  $4,000  of  the 
$5,000  note  for  which  the  deed  of  trust  sought  to  be  cancelled  was 
given,  was  secured  by  previous  deeds  of  trust  on  plaintiff's  same  prop- 
erty, and  the  husband  being  insolvent,  the  same  being  an  incumbrance 
upon  her  property  was  her  debt,  and  the  novation  or  extension  of  such 
debt,  merging  it  into  the  $5,000  note  was  for  the  benefit  of  and  to 
protect  plaintiff's  property  from  foreclosure  under  said  pre-existing 
deeds  of  trust,  and  the  liens  thereof  were  carried  forward  and  defendant 
subrogated  to  the  same,  and  therefore  plaintiff  was  not  in  fact,  as  to 
$4,000  of  the  $5,000  note,  a  surety  for  her  husband,  but  same  was  a  first 
and  primary  charge  against  plaintiff's  property ;  and  that  the  additional 
amount  making  the  note  $5,000  (with  exception  of  $3.44)  was  used  to 
pay  interest  upon  said  previous  $4,000  debt,  and  taxes  upon  said  prop- 
erty, this  making  the  entire  debt  plaintiff's  debt  except  $3.44,  and  in 
truth  and  in  fact  the  $5,000  mortgage  was  for  the  protection  of  plain- 
tiff's property  and  for  her  own  use  and  benefit.  8.  That  $1,500  of 
the  amount  included  in  said  $5,000  note  had  been  previously  evidenced 
by  two  notes  for  $750  each,  dated  February  11,  1893,  secured  by  a 
mortgage  executed  by  plaintiff  and  her  husband,  which  lien  has  been 
carried  forward  in  all  succeeding  mortgages,  and  that  plaintiff's  hus- 
band then  owned  a  half  interest  in  said  property,  and  afterwards,  on 
June  18,  1894,  he  conveyed  his  interest  to  plaintiff  and  recited  in  the 
conve3^ance  that  it  was  subject  to  said  deed  of  trust  of  February  11, 
1893,  and  aside  from  any  subrogation  arising  from  said  debt  and  lien 
being  carried  forward  from  time  to  time,  plaintiff  having  acquired 
said  interest  subject  to  said  debt,  the  property  became  charged  there- 
with, and  to  that  extent  it  was  her  separate  debt  and  liability  and  the 
extension,  if  any,  would  not  discharge  the  property,  etc.  9.  By  way 
of  cross-bill  defendant  interpleaded  the  husband  and  sought  a  fore- 
closure of  the  mortgage  lien;  and  10,  defendant  set  up  the  transfer 
and  assignment  of  the  rents  of  the  property  contained  in  the  deed 
of  trust  sought  to  be  cancelled,  alleging  said  rents  to  be  community 
property,  and  prayed  that  in  the  event  the  property  should  be  held 
to  be  released,  that  the  receiver  heretofore  appointed  herein  be  contin- 
ued with  authority  to  collect  the  rents  and  lease  the  property  with 
such  further  powers  as  the  court  might  see  fit  to  give  him  from  time 
to  time. 

On  the  trial  the  court  gave  decree  for  plaintiff  cancelling  the  deed 
of  trust  so  far  as  the  property  was  concerned,  gave  judgment  against 
Juan  p].  Barrera,  her  husband,  for  the  amount  due  on  the  note,  and 
continued  the  receivership  on  account  of  the  rents,  defining  the  re- 
ceiver's powers  and  duties,  and  decreeing  that  the  receivership  and  the 
receiver  be  subject  at  all  times  to  the  control  and  direction  of  the 
court  until  otherwise  ordered^  or  until  the  said  indebtedness  be  satis- 
fied, etc. 
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Mrs.  Barrera  has  appealed  and  complains  of  the  action  of  the  court 
concerning  the  receivership.  Her  propositions  are:  1.  The  appli- 
cation for  the  appointment  of  a  receiver  was  insufficient  in  law,  because 
it  w^as  not  shown  that  T.  C.  Frost  did  not  have  an  adequate  remedy 
at  law,  but,  on  the  contrary,  it  appears  from  the  application  that  there 
was  an  adequate  remedy  at  law  by  suing  out  a  writ  of  sequestration. 
This  we  have  already  considered  and  discussed  on  an  appeal  from  the 
order  appointing  the  receiver.  Barrera  v.  Frost,  33  Texas  Civ.  App., 
580,  77  S.  W.  Rep.,  637.  This  disposes  of  the  first,  fifth  and  sixth 
assignments. 

2.  That  the  mortgage  deed  provided  a  remedy  by  giving  notice  to 
the  tenants  of  the  property,  and  such  remedy  was  exclusive,  and  after 
giving  notice  Frost  had  an  adequate  remedy  at  law  by  suit  against 
the  tenants,  it  not  being  alleged  that  such  tenants  were  insolvent  or 
colluded  with  plaintiff.  This  was  also  disposed  of  in  the  opinfon 
mentioned. 

3.  In  order  to  entitle  Frost  to  a  receiver  it  was  necessary  that  he 
should  allege  that  the  property  whereon  he  claimed  a  mortgage  was 
probably  insufficient  to  discharge  the  debt,  or  allege  in  direct  terms 
that  this  mortgage  had  been  discharged  or  the  property  released  from 
the  mortgage  by  reason  of  the  extension,  so  that  he  might  rely  solely 
upon  his  claim  for  a  lien  on  the  rents.  So  far  as  the  temporary 
appointment  of  the  receiver  was  concerned,  that  matter  has  been  finally 
adjudicated.  As  to  the  final  decree  on  the  subject,  the  effect  of  the  can- 
cellation of  the  deed  of  trust  was  to  release  all  the  property  there 
was  from  the  lien,  leaving  Frost  only  the  bare  rents  as  security,  and 
these  rents,  only  for  such  uncertain  time  as  the  marital  relation  between 
plaintiff  and  Juan  E.  Barrera  is  not  dissolved  by  death  or  otherwise, 
they  being  community  property  only  during  the  existence  of  such  re- 
lation. The  right  of  defendant  to  a  receiver  in  respect  to  the  rents 
without  the  allegations  contended  for  is  sustained  by  reasons  given 
on  the  former  appeal,  and  we  see  no  occasion  to  say  more  on  the 
subject. 

4.  That  the  mortgage  provided  the  remedy  of  giving  notice  to  ten- 
ants of  the  property,  which  remedy  was  exclusive,  and  in  addition  to 
the  reasons  stated  in  the  second  proposition  above,  Frost  had  an 
adequate  remedy  at  law  by  suit  against  the  tenants,  it  not  being  al- 
leged that  the  property  is  probably  insufficient  to  pay  the  debt,  and  it 
not  being  alleged  in  direct  terms  that  the  mortgage  had  been  discharged 
or  said  property  released  from  its  operation.  By  this  last  reason  we 
take  it  is  meant  that  defendant  should  have  admitted  that  the  property 
was  discharged,  and  that  defendant  was  not  entitled  to  a  receiver  for 
the  rents  while  contending  that  the  mortgage  on  the  property  existed. 
We  see  no  force  in  this  reason.  The  seventh  assignment  of  error  under 
which  this  proposition  is  made  is  based  on  an  overruled  exception  to  the 
application  for  a  temporary  receiver,  the  matters  relating  to  which 
were  finally  settled  in  the  appeal  from  such  appointment.  The  ap- 
peal now  taken  can  affect  only  matters  which  concern  the  final  decree. 

Appellant's  eighth  and  ninth  assignments  are  that  the  court  erred 
in  appointing  a  receiver  and  authorizing  him  to  take  charere  of  the 
property  and  to  rent  same  and  collect  the  rents  to  the  exclusion  ol 
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plaintifE,  and  in  not  rendering  an  unqualified  judgment  for  plaintiff 
cancelling  the  deed  of  trust.  Appellant's  view,  as  expressed  in  a  prop- 
osition, is  that  after  the  husband  ceased  to  contribute  to  the  collection 
of  the  rents  and  after  he  was  deprived  by  the  court  of  his  statutory 
power  to  manage  the  property  in  question,  the  rents  became  her  sep- 
arate property.  Also  that  the  rents  are  her  separate  property  and  can 
not  be  subject  to  her  husband's  debts  against  her  will  while  her  hus- 
band contributes  nothing  to  the  earning  and  collection  of  such  rents. 
We  think  it  useless  to  discuss  these  propositions.  The  community  char- 
acter of  rents  and  revenues  derived  from  the  wife's  separate  estate 
has  become  settled  in  this  State,  and  the  rule  is  not  affected  by  such 
contingencies.  The  relation  between  husband  and  wife  may  be  such 
as  to  enlarge  her  powers,  or  restrict  his,  over  their  community  proper- 
ty,  but  the  nature  of  the  property  itself  remains  the  same  during  mar- 
riage.    We  therefore,  overrule  the  assignments. 

The  eleventh  and  twelfth  assignments  of  appellant  complain  of  the 
decree  in  not  in  terms  limiting  the  receivership  to  the  period  during 
which  the  marriage  relation  might  continue  between  plaintiff  and  her 
husband.  There  are  other  contingencies  that  would  require  the  termi- 
nation of  the  receivership  before  the  dissolution  of  such  relation.  The 
court  retained  jurisdiction  of  all  matters  pertaining  to  the  receivership 
and  its  continuance,  and  it  was  not  necessary  to  forestall  and  provide 
in  the  decree  the  time  limit  of  the  receivership. 

Under  the  tenth  assignment  it  is  insisted  that  after  the  cancellation 
of  the  deed  of  trust  there  was  no  basis  for  the  receivership  because 
appellee  was  a  simple  creditor  only,  and  it  was  error  to  appoint  a 
receiver  at  the  suit  of  a  simple  creditor  who  has  lost  his  lien.  This 
loses  sight  of  the  fact  that  the  deed  of  trust  was  by  its  terms  a  charge 
or  lien  on  the  rents.  The  decree  cancelled  the  deed  of  trust  onlv  in- 
sofar  as  it  affected  the  property  which  was  the  separate  property  of  the 
wife. 

Appellee  presents  a  number  of  cross-assignments.  We  overrule  the 
first  contention,  which  is  that  the  husband  has  authority  to  extend 
any  indebtedness  secured  by  a  mortgage  on  the  wife's  separate  property,  he 
having  control  and  management  of  such  property. 

Also  the  second,  which  is  that  by  the  terms  of  the  deed  of  trust  it 
was  contemplated  that  he  might  exercise  the  power  of  extending  the 
note,  it  being  specially  stipulated  therein  that  any  extension  or  ex- 
tensions should  not  impair  or  relinquish  the  lien.  The  provision  which 
this  has  reference  to  reads  as  follows:  "It  is  agreed  and  understood 
that  any  extension  or  extensions  may  be  made  in  the  payment  of  said 
above  described  indebtedness  or  any  part  thereof  or  any  amount  or  sums 
paid  out  or  expended  under  the  provisions  hereof,  or  any  part  of  the 
security  herein  described  may  be  released,  without  in  anywise  altering 
or  diminishing  the  force,  effect  or  lien  of  this  instrument  in  favor  of 
any  junior  incumbrancer,  mortgagee  or  purchaser,  or  any  other  person 
or  persons  hereafter  acquiring  any  lien  upon,  or  interest  in,  or  title 
to  said  above  described  property  or  any  part  thereof,  and  any  such  ex- 
tension or  extensions  shall  be  binding  upon  all  junior  incumbrancers, 
mortgagees,  purchasers  or  any  other  persons  hereafter  acquiring  any 
lien  upon  or  interest  in,  or  title  to,  said  above  described  property  or 
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any  part  thereof,  and  this  instrument  shall  continue  and  remain  a 
prior  lien  and  charge  notwithstanding  any  such  extension  or 
extensions,  release  or  releases/'  We  think  it  is  clear  that  this  had  in 
contemplation  only  subsequent  incumbrancers  or  purchasers,  and  was 
intended  to  cut  them  off  from  claiming  rights  by  reason  of  an  exten- 
sion or  release,  but  was  not  designed  to  give  the  husband  the  power  to 
extend,  and  thereby  deprive  the  wife  of  any  right  she  might  have 
by  reason  of  an  extension  not  participated  in  by  her. 

We  also  overrule  the  proposition  that  the  insolvency  of  the  husband 
would  effect  the  rule  that  a  contract  of  extension  of  his  debt,  not 
participated  in  by  the  wife,  discharges  her  property  which  stands  as 
surety  for  such  debt. 

We  likewise  overrule  the  proposition  that  where  the  new  agreement 
is  that  the  debtor  should  pay  at  the  end  of  the  period  agreed  upon 
for  the  extension,  precisely  the  same  which  was  due  at  the  time  the 
agreement  was  entered  into,  the  surety  would  not  be  released.  This 
is  based  upon  the  fact  that  the  interest  on  the  sum  due,  at  the  date 
of  the  extension  ($5,000)  was  paid  in  advance.  Whether  paid  in  advance 
or  contracted  to  be  paid  in  the  future,  it  was  a  consideration  for  the  con- 
tract of  extension  made  by  the  husband  in  reference  to  the  debt. 

The  other  cross-assignments  we  must  sustain.  The  court  would  not 
allow  defendant  to  plead  or  prove  that  a  certain  portion  of  the  in- 
debtedness was  for  money  advanced  and  used  to  pay  taxes  on  her  sep- 
arate property.  It  seems  to  us  clear  that  for  such  sums  her  separate 
property  would  under  our  statute  be  charged  primarily,  and  not  as 
surety,  and  hence  her  property  would  not  be  discharged  from  such  part 
of  the  debt  by  reason  of  the  extension.  For  the  same  reason  the 
property  would  be  liable,  and  not  be  affected  by  the  extension,  as  to 
that  part  of  the  indebtedness  which  may  have  represented  the  original 
of  the  successive  deeds  of  trust,  the  one  given  February  11,  1893. 
This  deed  of  trust  was  for  $1,500,  interest,  etc.,  and  was  given  on 
the  same  property  by  both  husband  and  wife.  It  appears  that  at  that 
time  the  husband  owned  an  undivided  half  interest  in  the  property. 
These  conditions  existing,  he,  on  June  18,  1894,  conveyed  same  to  plain- 
tiff, the  deed  expressly  providing  that  the  conveyance  thereof  was  sub- 
ject to  the  said  deed  of  trust.  On  May  12,  1896,  they  gave  to  T.  C. 
Frost  &  Co.  another  deed  of  trust  on  the  property  for  $500.  On  Decem- 
ber 17,  1897,  plaintiff  and  her  husband  executed  a  new  deed  of  trust 
upon  same  property  securing  said  three  notes  and  also  a  new  note 
for  $2,000,  which  deed  of  trust  provided  that  the  two  previous  mortgages 
should  not  be  in  any  wise  released  or  impaired,  but  should  remain  in 
full  force  and  effect,  and  that  this  mortgage  should  be  a  further  and 
continuous  security  therefor.  The  deed  of  trust  in  question  was  exe- 
cuted December  1,  1899,  and  recited  that  $4,000  of  the  amount  was 
for  the  purpose  of  taking  up  and  discharging  the  said  four  notes 
mentioned  in  the  deed  of  trust  of  December  17,  1897,  and  that  it 
was  intended  and  specially  agreed  and  understood  that  as  to  said  $4,000, 
T.  r.  Frost  shall  be  subrogated  to  the  liens  and  all  the  rights,  privileges 
and  beneiits  existing  securing  said  four  notes,  and  that  it  was  expressly 
understood  and  agreed  that  not  only  the  liens  secured  by  the  mortgage 
of  December  17,  1897,  but  that  the  liens  secured  by  said  other  two  mort- 
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gages  shall  be  perpetuated^  extended  and  continued  herein,  and  that 
said  T.  C.  Frost  shall  be  subrogated  to  the  liens  and  all  rights,  benefits 
and  privileges  inuring  or  secured  under  said  three  deeds  of  trust. 

The  principle  invoked  by  plaintifE  can  have  no  application  where 
the  debt  extended  was  her  own  debt,  or  a  debt  primarily  chargeable 
to  her  separate  estate.  For  such  debt  her  estate  would  not  stand  in 
the  attitude  of  a  surety.  The  original  debt  of  $1,500  (two  notes  of 
$750  each)  was  a  lien  on  the  property,  one-half  of  which  at  that  time 
was  the  wife's  separate  property  and  one-half  the  separate  property  of 
the  husband.  She  afterwards,  while  that  debt  and  lien  were  in  full 
force,  acquired  his  half,  accepting  a  deed  of  gift  from  him  which  ex- 
pressly gave  her  that  half  subject  to  the  debt.  Thus  when  it  came 
to  her  hands  it  was  charged  with  the  debt,  and  that  half,  as  between 
her  and  her  husband,  became  liable  primarily  for  the  debt.  To  him, 
or  to  that  debt,  it  did  not  stand  as  surety.  It  stood  between  him  and 
the  debt.  The  lien  of  that  deed  of  trust  was,  by  the  very  terms  of  the 
succeeding  deeds  of  trust  incorporating  the  very  debt,  not  extinguished, 
but  continued.  Under  these  circumstances  we  think  that  an  extension 
that  would  discharge  plaintiff's  property  which  stood  merely  as  surety 
for  the  debt  extended,  would  have  no  such  effect  as  to  said  half  interest 
in  the  property  on  that  part  of  the  indebtedness  which  was  carried  into 
the  later  deeds  of  trust  as  embodying  the  original  notes  for  $1,500. 

Article  2970,  Sayles'  Civil  Statutes,  provides:  "The  wife  may  con- 
tract debts  for  necessaries  furnished  herself  or  children  and  for  all 
expenses  which  may  have  been  incurred  by  the  wife  for  the  benefit 
of  her  separate  property,  and  for  such  debts  suit  may  be  brought  in 
the  manner  provided  in  article  1201."  This  article  relates  particularly 
to  simple  debts  incurred  by  the  wife  or  by  her  authority.  She  may, 
without  reference  to  her  husband,  contract  for  such  purposes  or  autlior- 
ize  her  husband  or  some  one  else  to  contract  for  same,  and  for  such 
debts  she  may  be  sued  and  the  judgment  satisfied  out  of  her  separate 
estate.  Except  as  to  her  homestead,  she  may,  if  joined  by  her  husband, 
mortgage  her  property  for  any  purpose,  even  for  his  personal  debts. 
In  this  case  she  executed  with  her  husband  the  several  deeds  of  trust 
on  the  property  in  question,  each  for  a  note  signed  by  him  alone.  The 
mortgage  placed  a  lien  on  the  property.  Insofar  as  that  note  represented 
his  individual  or  separate  indebtedness,  her  property  stood  as  security. 
But  some  of  the  money  contracted  for  in  the  transaction  was  alleged 
to  have  been  applied  to  satisfy  tax  liens  on  the  very  property,  and  for 
other  purposes  claimed  to  be  for  the  benefit  of  the  wife's  separate 
estate.  The  husband,  of  course,  became  liable  for  all  such  sums, 
because  he  gave  his  note  for  all  the  money,  but  properly  speaking, 
if  applied  for  the  benefit  of  her  estate,  such  sums  were  not  for  himself 
personally.  By  giving  the  lien  as  security  for  such  note,  she  herself 
charged  her  property  with  all  such  sums  as  were  applied  for  the  benefit 
of  her  separate  estate.  Insofar  as  the  debt  consisted  of  such  sums, 
her  property  was  not  encumbered  merely  as  surety  for  the  debt  of 
another.  Her  husband  may  have  contracted  for  such  sums,  and  had 
she  not  given  the  mortgage  in  connection  with  them,  she  would  not 
have  been  liable  unless  it  were  shown  that  she  had  authorized  them  to 
be  contracted.    But  here  she  gave  the  mortgage  charging  this  property, 
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with  such  sums,  and  the  question  of  this  particular  property  being 
charged  therewith  was  settled  by  her  own  act  The  only  question  is, 
did  the  extension  operate  to  exonerate  the  property  from  that  much 
of  the  debt,  and  we  are  of  opinion  that  it  did  not. 

Being  of  the  opinion  that  notwithstanding  plaintiff's  right  to  have 
the  deed  of  trust  in  question  cancelled  as  to  her  property  insofar  as 
the  debt  extended  by  the  husband  was  his  debt  in  the  sense  that  her 
property  was  merely  surety  therefor,  we  conclude  that  this  would  not 
be  the  effect  of  such  extension,  upon  so  much  of  the  $5,000  note  as  re- 
presented the  indebtedness  evidenced  by  the  first  deed  of  trust,  and  as 
to  any  and  all  sums  that  were  applied  for  the  benefit  of  her  separate 
estate.  Defendant  should  have  been  permitted  to  plead  and  prove  ac- 
cordingly, and  therefore  the  judgment  is  reversed  and  the  cause  re- 
manded, and  this  reversal  being  on  cross-assignments,  the  costs  of  this 
appeal  are  adjudged  against  appellant. 

Reversed  and  remanded. 


San  Antonio  Traction  Company  v.  Fred  Yost. 

Decided  May  24,  1906. 

1. — ^Fundamental  Error — Charge  Snbmittinsr  Iiinei  not  Pleaded. 

In  an  action  lor  personal  injuries  alleged  to  have  resulted  from  the  negli- 
gence of  the  defendant  it  was  fundamental  error  for  the  charge  to  submit  as 
ground  of  recovery  issues  of  negligence  not  pleaded  and  such  error  is  consid- 
ered on  appeal  though  not  assigned. 

2. — Same — Hegligenoe — Bisoovered  Peril. 

An  allegation  that  defendant  street  car  company  negligently  caused  its 
rails  to  become  charged  with  electricity  in  a  dangerous  manner,  causing  the 
horse  drawing  plaintiff's  cart  to  fall  when  stepping  on  the  rails,  which  resulted 
in  throwing  plaintiff  out  of  the  cart  and  thus  injuring  him,  does  not  authorize 
a  charge  upon  the  theory  that  the  car,  through  the  negligence  of  those  operating 
it,  collided  with  plaintiff's  cart,  resulting  in  his  injury;  nor  does  an  allegation 
that  after  plaintiff  was  thrown  out  of  the  cart  those  operating  the  car  failed 
to  control  it  and  negligently  ran  it  against  plaintiff,  raise  the  issue  of  dis- 
covered peril  and  of  negligence  on  the  part  of  those  operating  the  car,  after 
discovering  plaintiff's  perilous  position  in  failing  by  the  exercise  of  the  means 
at  hand  to  avoid  in  jurying  him. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  Hon. 
B.  B.  Green. 

George  B.  Taliaferro,  for  appellant. 

J.  B.  Norton,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  by  appellee  against 
appellant  for  damages.  The  plaintiff,  after  averring  that  while  he  was 
passing  along  a  public  street  of  the  city  of  San  Antonio  he  was  thrown 
from  the  cart  in  which  he  was  riding  by  the  negli<?encG  of  defendant, 
in  his  petition  states  the  negligence  as  follows:  "Plaintiff  alleges  that 
the  defendant  was*  negligent  in  this,  that  it  failed  to  prevent  said  rails 
from  becoming  charged  with  electricity  so  as  to  render  them  dangerous 
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for  horses  or  pedestrians  to  step  upon  and  being  shocked  thereby,  as 
was  its  duty  to  do,  and  negligently  caused  said  rails  to  become  charged 
in  a  dangerous  manner,  and  in  such  manner  as  to  cause  the  horse 
drawing  the  cart  in  which  plaintiff  was  riding  to  fall  when  stepping 
on  same,  which  resulted  in  throwing  plaintiff  out  of  said  cart  upon  the 
street,  and  said  negligence  proximately  caused  plaintiff's  aforesaid  in- 
juries. 

"Plaintiff  further  alleges  that  the  defendant  was  negligent  in  this, 
that  its  operatives  and  employes  in  charge  of  one  of  its  electrical  cars  which 
was  at  that  time  being  operated  upon  the  track  upon  Austin  street 
failed  to  control  said  car  and  failed  to  exercise  proper  care  to  prevent 
running  said  car  against  said  cart  and  plaintiff  after  said  horse  had 
become  shocked  and  had  fallen,  and  plaintiff  had  been  thrown  out  of 
said  cart,  as  was  their  duty  to  do,  and  negligently  ran  said  car  upon 
and  against  said  cart  and  against  plaintiff,  and  said  negligence  also 
proximately  caused  plaintiff's  aforesaid  injuries/' 

It  will  be  observed  that  in  the  first  paragraph  quoted,  the  negligence 
charged  is  defendant's  permitting  its  rails  to  be  charged  with  electricity 
in  such  manner  as  to  cause  the  horse  to  fall,  resulting  in  throwing 
plaintiff  from  the  cart  in  the  street  and  injuring  him.  In  other  words, 
permitting  the  rails  to  be  charged  with  electricity  was  defendant's  negli- 
gence, and  the  fall  of  the  horse  and  plaintiff  being  thrown  from  the 
cart  and  injured,  its  consequences. 

The  second  paragraph  the  negligence  charged,  is  the  failure  of  de- 
fendant's servants  to  control  the  car  and  their  failure  to  exercise  proper 
care  to  prevent  running  the  car  against  the  cart  and  plaintiff  after  the 
horse  had  been  shocked  and  fallen,  and  plaintiff  had  been  thrown  out 
of  said  cart,  and  in  running  the  car  against  the  cart  and  the  plaintiff. 
In  other  words,  after  the  horse  had  been  shocked  and  plaintiff  thrown 
on  the  ground,  defendant's  servants  operating  the  car,  not  having  it 
under  control  in  their  failure  to  exercise  proper  care,  ran  the  car 
against  the  cart  and  plaintiff,  thereby  causing  his  injuries. 

In  its  charge  the  court  instructed  the  jury,  if  they  believed  from  the 
evidence  that  a  car  of  defendant  collided  with  a  cart  in  which  plaintiff 
was  riding,  and  that  such  collision  was  caused  by  the  negligence  of  its 
employes  in  control  of  the  car,  and  that  such  negligence  was  the  proxi- 
mate cause  of  the  collision  and  resulted  in  plaintiff's  injury,  then  to 
find  for  him.  That  if  they  believed  from  the  evidence  that  the  car 
of  defendant  was  being  operated  with  ordinary  care,  yet  if  they  be- 
lieved plaintiff  was  on  defendant's  track  in  a  position  of  peril,  and  de- 
fendant's employes  knew  his  position  of  peril  and  failed  to  exercise 
ordinary  care  to  avoid  injuring  him,  then  to  find  for  plaintiff. 

So  much  of  the  charge  as  we  have  in  substance  recited,  presents 
the  only  issues  upon  which  the  jury  were  authorized  to  find  for  plain- 
tiff. In  another  paragraph  the  jury  were  told  that  if  they  believed 
from  the  evidence  the  plaintiff  was  not  thrown  out  of  his  cart  by 
reason  of  a  collision  with  defendant's  car,  to  find  for  the  defendant. 

It  is  thus  seen  there  was  no  presentation  by  the  charge  of  the  grounds 
of  negligence  alleged  by  plaintiff  as  his  cause  of  action,  but  that 
grounds  of  negligence  averred  were  expressly  withdrawn,  and  entirely 
different  fjicts  from  those  averred  were  submitted,  and  the  jury  in- 
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structed  to  find  for  him  upon  them,  if  they  believed  from  the  evidence 
they  were  proven. 

Unless  the  plaintiff  was  thrown  from  his  cart  by  the  fall  of  his  horse, 
caused  either  from  the  animal's  being  shocked  by  a  current  of  electricity 
with  which  the  rails  of  the  track  were  charged  through  defendant's 
negligence  and  plaintiff  was  thereby  injured;  or  while,  after  being 
thrown  from  the  cart  by  reason  of  the  fall  of  the  horse  caused  by 
a  shock  of  electricity  from  the  rails  (whether  by  defendant's  said  neg- 
ligence or  otherwise),  he  was  on  the  ground,  defendant's  servants 
in  charge  of  the  car  negligently  ran  it  against  the  cart  or  plaintiff 
and  thereby  injured  him,  he  could  not,  under  the  allegations  in  his  peti- 
tion, legally  recover  damages  for  his  injuries. 

There  was  no  allegation  in  the  petition  that  plaintiff  was  thrown 
from  his  cart  and  injured  by  a  collision;  or  that  he  was  in  a  position 
of  peril  which  was  discovered  by  appellant's  servants  operating  the 
car  in  time,  by  the  exercise  of  the  means  at  hand,  to  have  avoided  in- 
juring him,  and  that  his  injury  was  caused  by  their  negligent  failure 
to  exercise  such  means.  Yet  these  were  the  grounds  of  negligence  sub- 
mitted, to  the  exclusion  of  those  alleged,  and  upon  which  the  verdict 
was  found  and  the  judgment  rests. 

It  is  error  to  instruct  a  jury  to  find  for  a  plaintiff  upon  an  issue 
not  made  by  his  pleadings.  While  this  error  is  not  assigned  by  the 
appellant,  it  is  apparent  upon  the  face  of  the  record,  and,  from  its 
very  nature,  is  so  fundamental  as  to  require  the  court  to  notice  and 
act  upon  it.  For,  as  is  held  by  the  Supreme  Court  in  Wilson  v. 
Johnson,  94  Texas,  276,  "an  error  apparent  upon  the  face  of  the  record,'* 
which  may  be  considered  without  assignment,  is  a  "prominent  error, 
either  fundamental  in  character  or  determining  a  question  upon  which 
the  very  right  of  the  case  depends."  Of  such  prominence  is  the  error 
in  the  charge. 

The  errors  assigned  are  such  as  are  not  likely  to  arise  on  another 
trial. 

For  reason  of  the  error  indicated,  the  judgment  of  the  County  Court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


B.  P.  Medlin  v.  Adam  Seideman. 

Decided  May  24,  1906. 

1. — Sheriff  I  and  Constables — Eespective  Kifirhts  as  to  Servlpe  of  Process. 

Under  the  several  provisions  of  the  statute  requiring  process  from  the 
courts  to  be  directed  to  the  "sheriflf  or  any  constable"  of  the  county,  and 
article  4915,  requiring  the  constable  to  execute  and  return  all  process,  etc.,  *'to 
him  directed  and  delivered  by  any  lawful  officer,"  the  constable  has  the  right 
to  execute  process  issued  from  the  District  and  County  Courts  and  delivered  to 
him  by  the  attorneys  of  the  parties,  and  is  entitled  to  the  fees  for  such  service. 


3. — Same— Statutory  Constmotlon — ^Rnles  Governing. 

In  construing  a  statute  tne  courts  seek  to  give  effect  to  the  legislative 
intent,  and  will  not  sacrifice  that  intent  for  the  sake  of  giving  a  literal  con- 
struction to  the  words  used;  and  statutes  will  be  construed  in  such  manner 
|w  to  prevent  absurdity,  hardship  or  injustice  and  to  favor  public  convenience. 
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Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Kennon. 

Dibrell  &  Mosheim^  for  appellant. — All  civil  process  and  writs  issued 
from  the  County  and  District  Courts  must  be  directed  to  the  sheriff 
or  any  constable  of  the  county  where  such  process  and  writs  are  to  be 
served^  except  in  cases  where  the  sheriff  may  be  disqualified,  and  Auch 
process  and  writs  may  be  delivered  to  either  the  sheriff  or  any  constable 
of  said  county  by  the  party  or  his  attorney,  at  whose  instance  such 
process  or  writs  may  be  issued,  and  it  becomes  the  privilege  and  duty 
of  such  party  or  his  attorney  to  deliver  such  process  to  either  officer  he 
may  choose^  and  the  law  does  not  authorize  the  restriction  of  such 
authority  and  duty  of  the  constable  to  execute  such  process  alone  as  he 
may  receive  from  the  officer  issuing  the  same. 

The  clerk  who  issues  the  process  in  civil  cases  must  upon  request 
deliver  the  same  to  the  party  or  his  attorney  who  requests  the  issu- 
ance of  such  process.  The  constable  is  not  confined  to  his  beat  and  he 
has  authority  coextensive  with  the  county  limits  of  his  county  to  execute 
all  civil  process  that  comes  into  his  hands.  The  law  requires  all  such 
civil  process  to  be  directed  to  him  as  well  as  to  the  sheriff,  and  for  any 
failure  to  execute  said  process  he  is  made  liable  to  the  party  aggrieved. 
Sayles'  Stats.,  arts.  1215,  1443,  2281,  3019,  3024,  4385,  4525,  4537, 
4539,  4541;  Texas  Land  and  Immigration  Co.  v.  Masterson,  33  S.  W. 
Sep.,  376;  Houston  Printing  Co.  v.  Moulden,  41  S.  W.  Rep.,  386; 
Candiff  v.  Feagan,  46  Texas,  477. 

W.  R.  Neal  and  Adolph  Seideman,  for  appellee. — At  common  law 
the  sheriff  was  the  chief  executive  officer  of  the  county  and  all  writs 
and  process  were  directed  to  him  except  for  a  sufficient  cause  a  particu- 
lar writ  was  directed  to  the  coroner.  Under  the  Constitution  and  laws 
of  Texas  the  sheriff  is  a  ministerial  officer  of  the  District  and  County 
Courts  of  his  county,  and  it  is  provided  by  statute  that  the  sheriff 
shall  execute  all  process  to  him  directed  by  legal  authority.  There 
is  no  requirement  of  any  statute  that  any  process  be  delivered  to  the 
sheriff  by  a  lawful  officer.  In  the  Revised  Statutes  of  1879  the  statute 
prescribing  the  powers,  duties  and  liabilities  of  a  constable  was  so  amend- 
ed as  to  require  a  delivery  of  the  particular  process,  to  be  executed 
by  a  constable,  by  a  lawful  officer.  Article  4915.  Neither  litigants 
nor  their  attorneys  can  determine  whether  the  sheriff  or  the  constable 
shall  execute  and  return  a  particular  process,  but  by  the  plain  provision 
of  the  statute,  when  a  constable  is  to  execute  and  return  a  particular 
process  or  writ,  the  same  must  be  both  directed  and  delivered  to  him 
by  a  lawful  officer.  The  office  of  sheriff  and  the  office  of  constable  are 
distinct  and  separate  offices  and  the  powers,  duties  and  liabilities 
of  each  are  prescribed  by  different  statutes,  and  while  the  sheriff 
or  the  constable  is  empowered  to  execute  and  return  process,  the  mode 
of  determining  whether  a  particular  process  shall  be  executed  and  re- 
turned by  the  sheriff  or  by  the  constable  is  definitely  determined  by  the 
amendment  incorporated  in  the  original  statute  in  1879.  By  the  plain 
provision  of  said  statute  neither  litigants  nor  their  attorneys  can  deter- 
mine whether  the  sheriff  shall  be  deprived  of  his  fee  for  executing 
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a  particular  process  or  writ,  the  statute  plainly  providing  that  this 
matter  must  be  determined  by  a  lawful  officer  and  the  lawful  officer 
determines  this  matter  by  directing  and  delivering  the  particular  writ 
to  the  constable. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee,  the 
sheriff  of  Guadalupe  County,  to  obtain  an  injunction  restraining  ap- 
pellant, the  constable  of  precinct  number  one,  Guadalupe  County, 
from  executing  and  returning  process  in  civil  actions  issued  from  the 
District  and  County  Courts  of  Guadalupe  County,  unless  such  process 
be  directed  and  delivered  to  him  by  some  lawful  officer,  and  to  recover 
of  appellant  fees  collected  by  him.  A  temporary  writ  of  injunction 
was  granted,  and  on  the  final  hearing  the  injunction  was  perpetuated 
and  judgment  was  rendered  against  appellant  for  $262.^0  for  fees  col- 
lected by  him  on  process  issued  out  of  the  County  and  District  Courts 
of  Guadalupe  County. 

It  was  proved  that  appellee  was  the  duly  elected  and:  qualified  sheriff 
of  Guadalupe  County,  and  that  appellant  was  the  duly  elected  and 
qualified  constable  of  precinct  number  one  of  the  same  county.  Process 
in  civil  cases,  issued  by  the  proper  officers  out  of  the  County  and 
District  Courts  of  Guadalupe  County,  was  placed  in  the  hands  of  the 
constable  for  execution,  by  the  attorneys  of  the  respective  parties  in 
such  suits,  and  he  properly  executed  and  returned  the  same  and  col- 
lected the  fees  due  therefor.  The  sheriff  was  in  no  manner  disqualified 
from  executing  the  process  executed  by  the  constable. 

Under  the  terms  of  the  different  statutes  of  Texas  on  the  subject, 
the  several  kinds  of  process,  writs  and  notices  in  civil  actions  are  to  be 
directed  to^  the  "sheriff  or  any  constable"  of  the  county  where  the 
process  is  to  be  executed.  Sayles'  Stats.,  arts.  1214,  1447^  2338,  3147, 
3152,  4706. 

In  article  4901,  Sayles'  Statutes,  it  is  provided  that  it  shall  be  the 
duty  of  the  sheriff  to  "execute  all  process  and  precepts  directed  to  him 
by  legal  authority,"  and  in  article  4915  the  constable  is  required  to 
"execute  and  return  according  to  law  all  process,  warrants  and  pre- 
cepts to  him  directed  and  delivered  by  any  lawful  officer,"  and  the 
District  Court  must  have  arrived  at  its  conclusion  in  regard  to  the  case 
by  construing  the  latter  statute  to  mean  that  the  clerk  must  direct 
the  process  to  the  sheriff  or  constable,  and  then  that  it  must  be  delivered 
to  the  latter  by  the  clerk  or  by  some  other  lawful  officer,  in  person, 
in  order  to  empower  him  to  execute  it,  or  create  a  duty  in  connection 
therewith.  That,  possibly,  is  what  a  literal  construction  of  the  statute 
would  lead  to,  and  it  would  be  necessary  to  hold  that  a  writ  or  other 
process  placed  in  the  hands  of  the  constable,  to  whom  it  is  directed, 
by  the  attorneys  of  the  party  at  whose  instance  it  w^as  issued,  could 
not  be  legally  executed,  but  if  the  same  process  be  delivered  to  the  con- 
stable by  a  county  commissioner,  a  notary  public,  a  justice  of  the  peace, 
a  policeman  or  an  alderman,  then  he  would  be  empowered  to  execute  and 
return  it.  The  very  statement  of  the  effect  of  a  literal  construction 
of  the  statutes  shows  to  what  absurdities  it  would  lead,  and  we  think 
that  a  broader  and  more  liberal  construction  is  demanded.  Considera- 
tions of  what  is  reasonable,  always  has  a  potent  influence  in  the  con- 
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fitruction  of  statutes,  and  they  will  be  construed  in  such  a  maimer  as 
to  prevent  absurdity,  hardship  or  injustice  and  to  favor  public  con- 
venience.    (Sutherland,  Stat.  Con.,  sees.  322,  323.) 

Courts  are  not  authorized  to  legislate  or  read  into  statutes  con- 
structions that  will  do  violence  to  the  language  thereof,  but  in  all 
cases  where  a  reasonable  construction  can  be  placed  upon  a  statute 
when  a  literal  construction  would  lead  to  absurd  and  unreasonable  re- 
sults, that  construction  should  be  favored.  In  the  case  of  Russell  v. 
Farquahar,  55  Texas,  355,  the  court  said:  "If  courts  were  in  all  cases 
to  be  controlled  in  their  construction  of  statutes  by  the  mere  literal 
meaning  of  the  words  in  which  they  are  couched,  it  might  well  be  ad- 
mitted that  appellants'  objection  to  the  evidence  was  well  taken.  But 
such  is  not  the  case.  To  be  thus  controlled,  as  has  often  been  held, 
would  be  for  the  courts,  in  a  blind  effort  to  refrain  from  an  interference 
with  legislative  authority  by  their  failure  to  apply  well  established  rules 
of  construction,  to,  in  fact,  abrogate  their  own  power  and  usurp  that 
of  the  Legislature,  and  cause  the  law  to  be  held  directly  the  contrary 
of  that  which  the  Legislature  had  in  fact  intended  to  enact.  While  it 
is  for  the  Legislature  to  make  the  law,  it  is  the  duty  of  the  courts  to 
'try  out  the  right  intendment*  of  statutes  upon  which  they  are  called 
to  pass  and  by  their  proper  construction  to  ascertain  and  enforce  them 
according  to  their  true  intent.  For  it  is  this  intent  which  constitutes 
and  is  in  fact  the  law,  and  not  the  mere  verbiage  used  by  inadvertence 
by  the  Legislature  to  express  its  intent,  and  to  follow  which  would 
prevent  the  intenf  Applying  that  method  of  construction  to  the 
language  of  article  4915  and  would  it  not  be  inconsistent  to  hold  that 
the  Legislature  intended  to  provide  that  a  constable  should  have  the 
authority  to  execute  any  legal  process  handed  to  him  in  person  by  a 
notary  public,  hide  inspector  or  public  weigher,  but  could  not  execute 
the  same  process  if  handed  to  him  by  the  attorney  who  procured  its 
issuance?  It  does  no  violence  to  the  law,  but  gives  it  a  reasonable  con- 
struction, to  hold  that  when  a  clerk  of  the  County  or  District  Court 
issues  process  and  delivers  it  to  the  party  who  has  obtained  it,  or  his 
attorney,  and  it  is  delivered  by  him  to  a  constable,  it  is  in  the  eye  of 
law,  reason  and  common  sense  a  delivery  by  the  clerk  to  the  constable, 
and  a  full  compliance  with"  the  provisions  of  article  4915,  Sayles*  Stat- 
utes. To  hold  otherwise  is  to  place  the  absolute  power  in  the  hands  of 
the  clerk  of  a  court  to  determine  what  officer  shall  execute  process  and 
enable  him  to  deprive  a  sheriff  of  his  county  of  the  fees  arising  from  the 
execution  of  all  process  issuing  from  his  court,  which  would  be  much 
more  disastrous  to  him  financially  than  would  the  selection  of  a  con- 
stable by  a  single  attorney  to  execute  the  process  issued  in  his  cases. 
We  can  not  conceive  that  the  Legislature  intended  to  place  any  such 
power  in  the  hands  of  the  clerk,  but  rather  that  it  intended  to  permit 
the  attorneys  of  a  litigant  to  obtain  any  process  desired  and  to  place 
the  same  in  the  hands  of  the  sheriff  or  constable  as  he  may  desire,  or 
retain  it  and  not  have  it  executed  at  all. 

The  power  and  authority  of  the  constable  is  coextensive  with  the  limits 
of  the  county  to  which  his  precinct  belongs,  and  within  those  limits  he 
has  the  same  duties  and  powers  in  connection  with  the  execution  and 
return  of  civil  process  as  the  sheriff  has.      (Cundiff  v.   Teague,  46 
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Texas,  476;  Land  Co.  v.  Masterson,  11  Texas  Civ.  App.,  483,  33  S.  W. 
Bep.,  376.)  After  citing  the  statutes  applying  to  the  issuance  and 
service  of  process  the  Court  of  Civil  Appeals  of  the  First  District,  in 
the  Masterson  case  said :  "These  are  some  of  the  provisions  prescribing 
various  duties  of  sheriffs  and  constables,  and  from  them  it  appears  that 
process  from  all  the  courts  is  addressed  to  both  constable  and  sheriff, 
and  that,  when  one  is  required  to  execute  process,  the  same  power  is 
given  to,  and  duty  imposed  upon,  the  other.'^  This  quotation  no  doubt 
expresses  the  legislative  intent  in  the  enactment  of  article  4915. 

In  order  to  show  to  what  inconsistencies  a  literal  construction  of 
statutes  might  lead  it  is  only  necessary  to  refer  to  article  4901,  where  the 
sheriff  is  required  to  execute  all  process  and  precepts  directed  to  him  by 
legal  authority.  Literally  construed  his  duty  to  execute  such  process 
would  arise  whether  it  was  delivered  to  him  or  notj  because  delivery  to 
him  is  not  mentioned  in  that  article.  Such  a  construction  would  be 
so  absurd  and  unreasonable  that  it  could  not  be  entertained  for  a 
moment.  Instances  could  be  multiplied  of  the  absurd  results  that  would 
arise  from  a  literal  interpretation  of  statutes.  A  construction  of  a 
statute  in  accordance  with  its  reason  and  spirit  will  be  preferred  to  one 
based  on  its  strict  letter,  if  not  altogether  inconsistent  with  its  terms. 

If  the  judgment  in  this  case  were  held  to  be  in  accord  with  the  spirit 
of  the  law,  it  would  have  the  effect  of  opening  to  attack  every  writ 
executed  and  returned  by  constables  on  the  ground  that  process  issued 
in  strict  compliance  with  law  had  not  been  handed  to  him  directly  by 
another  officer,  although  he  may  have  received  it  from  the  hands  of  the 
person  as  much  or  more  interested  in  it  than  anyone  else.  Such  a  rule 
would  disturb  titles  and  produce  confusion  and  uncertainty.  In  the 
return  of  a  constable  on  a  citation,  for  instance,  it  is  not  required  by 
law  that  it  shall  state  by  whom  it  was  delivered  to  him,  but  merely 
that  it  was  served  and  the  manner  of  service  and  be  signed  by  the 
officer.  If  it  be  essential  to  the  validity  of  the  service  that  it  should 
be  delivered  to  the  constable  by  a  lawful  officer,  a  return  failing  to 
show  that  fact  would  be  illegal  and  impart  no  verity  to  the  act.  The 
Legislature  did  not  deem  it  of  sufficient  importance,  however,  to  re- 
quire it  to  be  embodied  in  the  return.     (Art.  1225,  SayW  Stats.) 

The  evidence  appearing  in  the  statement  of  facts  does  not  establish 
the  amount  of  damages  that  may  have  accrued  to  appellant  by  reason 
of  the  issuance  of  the  writ  of  injunction,  and  this  court  is  therefore 
unable  to  pass  upon  the  question  of  damages  that  might  have  arisen 
in  the  case. 

The  judgment  of  the  District  Court  is  reversed,  and  judgment  here 
rendered  dissolving  the  injunction  and  in  favor  of  appellant  for  all 
costs  in  this  behalf  expended  in  this  court,  as  well  as  in  the  trial  court; 
the  rendition  of  this  judgment  being  without  prejudice  to  any  action 
that  might  be  instituted  for  damages  by  appellant  against  appellee  and 
the  sureties  on  his  injunction  bond. 

Reversed  and  rendered. 
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Tom  Dever  et  al.  v.  Emanuel  P.  Selz. 

Decided  May  26,  1005. 

1.— Community  Debt — ^Preinmption — Judgment. 

A  debt  incurred  by  the  husband  during  the  existence  of  the  marital  rela- 
tion is  prima  facie  a  community  debt,  and  a  judgment  for  the  debt  will,  in  the 
absence  of  evidence  to  the  contrary,  be  deemed  to  have  established  it  as  a  com- 
munity debt. 

9. — Same— Invalid  Mortgage  on  Homestead. 

A  debt  is  not  rendered  illegal  or  unenforceable  by  reason  of  the  fact  that 
a  mortgage  given  to  secure  ix.  was  invalid  because  it  covered  homestead  prop- 
erty and  the  wife  did  not  join  therein;  nor  is  the  debt  extinguished  by  a  fore- 
closure of  such  mortgage  and  a  sale  thereunder  which  passed  no  title  to  the 
purchasing  creditor  the  mortgagor  remaining  in  possession  undisturbed. 

3. — Same — Suryiving  Husband — Power  to  Convey  Homestead. 

The  surviving  husband,  acting  in  good  faith,  may  adjust  a  community  debt 
by  assuming  the  debt  of  the  cr^itor  to  another  person,  and  he  can  sell  the 
community  homestead  for  the  purpose  of  paying  the  ddt>t,  and  his  deed  will 
convey  the  interest  of  the  deceased  wife. 

4. — Same— Separation — Repudiation  of  Marriage. 

The  fact  that  before  her  death  the  wife  and  husband  had  separated  and 
treated  the  marriage  as  not  valid  and  binding  did  not  affect,  as  against  the 
wife's  heirs,  the  validity  of  the  husband's  conveyance  of  the  community  home— 
stead,  made  after  her  death,  to  satisfy  a  community  debt. 

Appeal  from  the  District  Court  of  Washington.  Tried  below  before 
Hon.  Ed  H.  Sinks. 

Searcy  &  Searcy,  for  appellant. 

R,  E.  Pennington,  for  appellee. 

PLEASAN'TS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  the  appellee  against  the  appellant,  Tom  Dever,  to 
recover  a  tract  of  54%  acres  of  land  in  Washington  County.  Appellants 
Monroe,  Miles  and  Bettie  Dever,  heirs  of  Esther  Dever,  deceased,  inter- 
vened in  the  suit  and  claimed  title  to  an  undivided  one-half  of  the  land. 
The  cause  was  tried  by  the  court  below  without  a  jury  and  judgment  was 
rendered  in  favor  of  plaintiff  for  all  of  the  land  in  controversy. 

The  material  facts  disclosed  by  the  record  are  these:  William 
Schlottmann  is  the  common  source  of  the  title  under  which  all  the 
parties  claim.  On  November  22,  1874,  he  conveyed  the  land  to  Tom 
Dever  for  a  cash  consideration  of  $800.  Tom  and  Esther  Dever  were 
negro  slaves  and  became  husband  and  wife  by  common  law  marriage 
in  1865.  They  had  been  living  on  the  land  under  a  contract  to  purchase 
for  some  time  prior  to  the  execution  of  the  deed  to  Tom  by  Schlottmann. 
The  intervenors  are  the  children  of  Tom  and  Esther  Dever.  Monroe  is 
40,  Miles  38  and  Bettie  36  years  old.  The  property  in  controversy  is 
the  only  land  ever  owned  by  Tom  Dever,  and  he  has  continuously  oc- 
cupied it  as  his  homestead  since  its  purchase  in  1874, 
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In  the  year  1885,  for  some  cause  not  shown  by  the  record,  Tom  and 
Esther  ceased  to  live  together  as  husband  and  wife,  and  shortly  there- 
after he  married  a  maiden  named  Milly.  This  marriage  was  under 
license  duly  issued  and  regularly  executed  by  an  authorized  officer,  and 
the  return  thereon  was  duly  recorded.  No  suit  for  divorce  was  ever 
brought  by  either  Tom  or  Esther.  After  she  and  Tom  ceased  to  co- 
habit Esther  moved  into  a  separate  house  situated  on  the  land  in  con- 
troversy and  continued  to  live  there  until  1886  or  1887,  when  she  de- 
parted therefrom,  and,  following  the  example  of  Tom,  took  unto  herself 
another  husband. 

It  is  shown  that  she  never  asserted  any  claim  to  the  land  after  she 
moved  from  it.  She  died  intestate  in  April,  1898,  and  the  intervenors 
are  her  only  heirs. 

In  1885  Tom,  joined  by  Milly  as  his  wife,  executed  a  deed  to  R. 
Hoffman  conveying  the  property  in  question  for  a  recited  consideration 
of  $547.57.  Hoffman  immediately  conveyed  the  land  back  to  Tom  for 
a  consideration  of  $547.57,  evidenced  by  promissory  notes  executed  by 
Tom  and  secured  by  a  vendor's  lien  on  the  land.  These  notes  were  not 
paid  at  maturity,  and  Hoffman  brought  suit  thereon  and  obtained  judg- 
ment for  the  amount  due  and  for  foreclosure  of  the  vendor's  lien. 
Neither  Milly  nor  Esther  were  parties  to  this  suit.  An  order  of  sale 
was  issued  in  pursuance  of  this  foreclosure  decree  and  at  the  sale  there- 
under on  September  4,  1894,  Hoffman  became  the  purchaser  of  the 
land,  and  it  was  conveyed  to  him  by  the  sheriff  of  Washington  County. 
This  deed  recites  a  consideration  of  $525,  which  amount  was  presumably 
credited  on  Hoffman's  judgment. 

On  July  15,  1895,  Hoffman  executed  a  deed  of  trust  conveying  the 
land  to  R.  E.  Pennington,  trustee,  to  secure  appellee  in  "the  payment  of 
two  notes  due  him  by  R.  Hoffman  for  $421.40."  These  notes  were  not 
paid  at  maturity,  and  appellee  brought  suit  to  recover  thereon  and  to 
foreclose  his  lien  on  the  property  against  Hoffman  and  Tom  Dever. 
This  suit  resulted  in  a  judgment  in  favor  of  appellee  foreclosing  said 
lien.  No  sale  was  had  under  this  judgment,  but  it  was  satisfied  by  an 
agreement  between  appellee,  Tom  Dever,  and  Hoffman  under  which 
Hoffman  conveyed  the  land  to  Tom  Dever  in  consideration  of  $100 
paid  by  Dever  to  appellee  and  four  notes  for  $175  each,  executed  by 
Dever  and  payable  to  appellee.  This  conveyance  was  made  April  19, 
1899.  The  notes  were  not  paid  when  the^  became  due,  and  in  con- 
sideration of  their  surrender  and  cancellation  Tom  Dever,  on  Decem- 
ber 19,  1902,  conveyed  the  land  to  appellee.  No  writ  of  possession  was 
issued  after  the  land  was  purchased  by  Hoffman  under  his  judgment 
of  foreclosure,  and,  as  before  stated,  Tom  Dever  has  remained  in  con- 
tinuous possession  of  the  property,  occupying  and  claiming  it  as  his 
homestead,  since  he  purchased  it  in  1874. 

The  intervenor,  Bettie  Dever,  lived  on  the  land  from  1877  to  1901 
or  1902.  She  lived  in  a  separate  house  from  that  occupied  by  her 
father  until  the  fall  of  1900,  when  the  house  she  occupied  was  destroyed 
bv  storm,  after  which  time  she  lived  with  her  father.  She  has  alwavs 
claimed  an  interest  in  the  property.  Appellee  had  no  actual  notice 
of  any  claim  of  Esther  or  her  heirs  to  the  property  until  after  he  had 
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purchased  it.    Milly  died  prior  to  the  conveyance  from  Tom  Dever  to 
appellee. 

Appellants  contend  under  appropriate  assignments  of  error  that  the 
court  below  should  have  rendered  judgment  in  favor  of  the  intervenors 
for  one-half  of  the  land  in  controversy  because  the  undisputed  evidence 
shows  that  it  was  the  community  homestead  of  their  father  and  mother, 
Tom  and  Esther  Dever,  and  that  Esther  never  joined  in  any  deed  by 
which  it  was  conveyed;  and  further,  that  appellee  is  not  an  innocent 
purchaser  for  value. 

There  is  no  question  but  that  the  property  was  the  community  home- 
stead of  Tom  and  Esther  Dever,  and  it  may  be  conceded  that  it  con- 
tinned  to  be  their  homestead  until  Esther's  death  and  that  no  rights 
were  acquired  by  Hoffman  under  the  conveyance  from  Tom  and  Milly 
nor  through  the  sale  to  him  under  his  judgment  of  foreclosure,  and  that 
appellee,  having  only  given  credit  upon  a  former  indebtedness  as  the 
consideration  for  the  conveyance  to  him,  can  not  hold  as  an  innocent 
purchaser,  and  yet  we  think  the  judgment  of  the  court  below  should  be 
affirmed.  It  is  clear  from  the  record  that,  notwithstanding  the  different 
forms  which  the  evidence  of  the  debt  assumed  during  the  many  years  of 
its  existence,  the  consideration  for  the  conveyance  from  Tom  Dever  to 
appellee  was  the  satisfaction  of  the  indebtedness  incurred  by  Tom 
Dever  in  1885,  to  secure  which  he  and  Milly,  by  a  conveyance  of  the 
land  to  Hoffman  and  the  reconvevance  to  him  bv  the  latter  with  reser- 
vat  ion  of  vendor's  lien,  attempted  to  create  a  mortgage  on  the  property. 
Of  course  no  valid  mortgage  was  created  by  these  transactions,  and 
Hoffman  did  not  thereby  acquire  any  right  in  the  property,  but  the 
invalidity  of  the  mortgage  did  not  make  the  debt  evidenced  by  the 
notes  illegal  or  unenforceable.  This  debt,  having  been  incurred  by  the 
husband  during  the  existence  of  the  marriage  relation,  was  prima  facie 
a  debt  of  the  community,  and  there  is  nothing  in  the  evidence  tending 
to  show  that  it  was  incurred  for  the  benefit  of  the  husband's  separate 
estate  or  to  rebut  the  presumption  that  it  was  a  community  debt.  It 
follows  that  the  judgment  obtained  by  Hoffman  against  Tom  Dever 
was  a  judgment  establishing  the  debt  against  the  community  estate  of 
Tom  and  Esther.  The  foreclosure  of  the  lien  and  the  purchase  by 
Hoffman  of  the  property  at  the  sale  under  the  judgment  of  foreclosure 
did  not  extinguish  the  debt  because  no  title  was  acquired  by  these  pro- 
ceedings and  Tom  Dever  remained  in  the  undisturbed  possession  and 
enjoyment  of  the  property. 

In  evident  recognition  of  the  invalidity  of  his  title  to  the  property 
Hoffman  reconveyed  it  to  Tom  Dever  in  consideration  of  the  agreement 
of  the  latter  to  pay  to  appellee,  a  creditor  of  Hoffman,  a  sum  which 
was  approximately  the  amount  of  the  principal  and  interest  of  the 
original  debt.  When  this  agreement  was  made  Esther  was  dead,  but 
the  original  debt  was  still  existing  and  enforceable,  and  Tom,  as  the 
survivor  of  the  community,  had  the  authority  to  adjust  it  in  this  way, 
there  being  no  evidence  that  such  arrangement  was  in  fraud  of  the 
rights  of  the  heirs  of  his  deceased  wife. 

It  is  unnecessary  to  cite  authority  to  sustain  the  proposition  that  the 
surviving  husband  may  sell  the  community  homestead  for  the  purpose 
of  paying  community  debts,  and  if  we  are  right  in  our  conclusion 
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that  the  notes  executed  by  Tom  Dever  to  appellee  and  in  satisfaction 
of  which  the  conveyance  to  appellee  was  made  evidenced  a  community 
debt,  the  deed  of  the  husband  passed  the  title  to  all  of  the  land. 

If  Tom  and  Esther  had  lived  together  as  husband  and  wife  until  her 
death  there  can  be  no  question  that,  notwithstanding  the  attempted 
mortgage  of  the  property  was  void  and  that  neither  Hoffman  nor  ap- 
pellee acquired  any  rights  in  the  property  by  the  various  transactions 
between  the  parties  which  occurred  prior  to  the  death  of  Esther,  Tom's 
conveyance  to  appellee  after  his  wife's  death  in  consideration  of  the 
discharge  of  this  indebtedness  would  have  passed  title  to  her  interest 
in  the  land,  and  we  do  not  think  the  fact  that  Tom  and  Esther  failed 
to  recognize  the  validity  of  their  marriage  and  repudiated  the  obligations 
and  duties  which  they  owed  to  each  other  should  be  allowed  to  change 
the  effect  of  Tom's  deed  to  appellee. 

The  judgment  of  the  court  below  is  affirmed. 

Afftrmed. 


J.  K.  Aybes  v.  Gulp,  Colorado  &  Santa  Fe  Railway  Company  et  al. 

Decided  May  26,  1906. 

1.— Kailroads— Riffht  of  Way  Over  Public  Domain. 

Where,  prior  to  the  Act  of  1879  (Rev.  Stata.,  art.  4423)  expressly  giving 
to  railway  companies  a  right  of  way  through  the  public  domain,  a  railroad 
company  was  by  the  charter  granted  to  it  empowered  to  construct  its  road 
through  certain  counties  and  to  acquire  a  right  of  way  therefor,  this  implied 
a  grant  of  right  of  way  over  such  tracts  in  its  route  as  were  a  part  of  the 
public  domain,  the  statutes  providing  at  that  time  for  the  condemnation  of 
private  property  only. 


2. — Same — Notice  to  Grantee  in  Patent. 

The  railway  company  having  taken  actual  possession  of  the  right  of  way 
before  the  land  was  patented  and  the  patent  describing  the  survey  as  lying 
on  the  railroad,  the  grantees  in  the  patent  had  notice  of  the  company's  rights 
and  took  subject  thereto. 

Appeal  from  the  District  Court  of  Montgomery.  Tried  below  before 
Hon.  L.  B.  Hightower. 

Dean,  Humphrey  &  Powell,  for  appellant. 

J.  W.  Terry,  F.  J.  &  R.  C.  Duff,  N.  A.  Stedman  and  Gould  &  Morris, 
for  appellees. 

GILL,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title  by  which  J.  K.  Ayres  sought  to  recover  a  strip  of  land  extending 
through  the  Wilson  Lang  survey  in  Montgomery  County  and  claimed 
by  the  International  &  Great  Northern  Railroad  Company  as  a  part  of 
its  right  of  way.  The  Gulf,  Colorado  &  Santa  Pe  Railway  Company 
was  made  a  party  defendant  as  a  joint  occupant  of  a  part  of  the  strip  in 
dispute.  The  defendants  pleaded  not  guilty  and  limitation  of  five  and 
ten  years. 

Vol.  XXXIX.  Civil— 36. 
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On  a  hearing  the  court  instructed  a  verdict  for  defendants  on  the 
theory  that  the  undisputed  proof  estabished  limitation  of  ten  years  in 
favor  of  the  International  &  Great  Northern  Railroad  Company  to  a 
strip  120  feet  M'ide  extending  through  the  Lang  tract,  and  a  judgment 
was  rendered  therefor.  The  costs  were  adjudged  against  defendants 
because  the  width  ;8ued  for  was  150  feet  and  the  plaintifE  recovered 
the  difference.     The  plaintiff  has  appealed. 

The  facts  are  as  follows:  In  1866  the  Great  Northern  Railroad 
Company  obtained  a  charter  from  the  State  of  Texas  empowering  it  to 
construct  a  railroad  through  the  county  of  Montgomery,  and  to  other 
points  not  necessary  to  be  disclosed.  By  1871  it  had  constructed  the 
road  and  begun  its  operation.  In  1879  it  sold  its  road  and  franchise 
to  the  International  &  Great  Northern  Company  which  continued  the 
operation  of  the  road  up  to  the  time  of  the  bringing  of  this  suit. 
Inasmuch  as  the  defendant  Santa  Fe  Company  holds  only  under  and 
by  virtue  of  the  rights  of  its  codefendants  we  do  not  further  state  its 
connection  with  this  case. 

At  the  time  of  the  construction  of  the  road  in  question  the  land  was 
a  part  of  the  public  domain.  The  charter  of  the  Great  Northern  Com- 
pany was  special  and  authorized  it  to  acquire  a  right  of  way  along  its 
route,  not  to  exceed  50  yards  in  width,  but  contained  no  express  and 
unequivocal  terms  of  donation  in  .that  respect. 

The  Wilson  Lang  survey  was  patented  in  November,  1873,  and  was 
described  as  lying  oh  the  Great  Northern  Railroad.  In  March,  1887, 
the  plaintiff  acquired  the  Lang  survey,  moved  upon  the  tract,  and  has 
occupied  it  ever  since.  The  town  of  Conroe,  which  is  the  county  site 
of  Montgomery  County,  was  established  after  appellant's  purchase,  and 
is  partly  on  the  Lang  survey.  It  is  situated  at  the  intersection  of  the 
roads  of  the  two  defendants.  In  1888  or  1889  appellant  platted  a  part 
of  the  l^ng  survey  into  town  lots  and  began  to  sell  them  according  to 
the  plat.  This  plat  recognized  the  right  of  way  of  the  Great  Northern 
as  having  a  width  of  65  feet  from  the  center  of  the  track  each  way,  the 
lots  abutting  on  the  right  of  way  according  to  that  width. 

Plaintiff  testified  that  he  saw  the  road  in  1872.  It  was  completed 
and  the  right  of  way  cleared  at  that  time.  It  has  been  kept  cleared  ever 
since  in  the  general  maintenance  of  the  line,  but  a  little  wider  now  than 
then.  The  general  width  to  which  the  right  of  way  has  been  cleared 
and  maintained  through  the  Lang  survey  for  years  is  at  least  130  feet. 
Whether  the  possession  of  this,  unenclosed  as  it  was,  was  of  such  con- 
tinuous character  as  to  sustain  the  plea  of  limitation  to  the  entire 
width,  may  well  be  doubted,  but  that  the  railway  company,  in  the  ex- 
ercise of  its  charter  powers,  took  possession  of  a  right  of  way  at  least 
the  width  awarded  bv  the  court  is  to  our  minds  established  bevond 
controversy.  This  being  true,  if  the  authority  given  by  the  State  to 
construct  the  road  through  Montgomery  County  and  to  that  end  to 
acquire  a  right  of  way  not  to  exceed  50  yards  in  width  carried  with  it 
either  directly  or  inferentially,  a  grant  of  right  of  way  through  and 
over  such  tracts  on  its  route  as  were  yet  a  part  of  the  public  domain, 
the  judgment  should  be  affirmed,  whatever  may  be  the  state  of  the 
proof  on  the  issue  of  limitation. 

Article  4423  of  the  Revised  Statutes,  which  became  a  law  in  1879, 
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expressly  gave  to  railway  companies  a  right  of  way  through  the  public 
domain.  Prior  to  that  time  there  had  been  no  express  provision  on  the 
subject,  so  it  follows  that  the  defendants  are  unaided  by  the  article  cited 
or  anything  of  a  like  nature  preceding  it.  As  stated,  however,  in 
Texas  Central  Railway  Company  v.  Bowman,  97  Texas,  417,  79  S.  W. 
Rep.,  296,  ^'the  general  laws  which  had  been  enacted  regulating  rail- 
ways theretofore  seem  to  have  assumed  rather  than  to  have  expressly 
declared  the  existence  of  the  right  over  the  lands  of  the  State,  for  the 
provisions  for  the  acquisition  of  such  rights  by  purchase  or  condemnation 
applied  only  to  private  property.  The  general  law  passed  in  1876  for 
the  chartering  of  railway  corporations  omitted  any  express  provision 
as  to  right  of  way  upon  lands  belonging  to  the  State,  but  as  before 
regulated  the  acquisition  of  such  right  over  private  property.'*  Justice 
Williams,  after  this  comment  upon  the  state  of  the  law,  proceeds  to 
show  that  the  absence  of  any  provision  for  the  acquisition  of  right 
of  way  over  public  properties  pervaded  all  general  legislation  on  the 
subject  until  the  Revision  of  1879.  While  it  is  not  expressly  held,  nor 
was  it  necessary  to  be  decided  in  the  case  cited,  it  is  inferentially  held 
that  prior  to  the  passage  of  the  Act  a  charter  atthorizing  the  con- 
struction of  a  railway  through  a  country  held  in  part  by  private  owner- 
ship and  in  part  by  the  State,  the  general  laws  providing  for  acquisition 
of  right  of  way  from  private  owners,  but  leaving  the  company  powerless 
against  the  lands  of  the  State,  impliedly  granted  the  right  to  construct 
through  and  over  the  public  domain.  The  grant  is  so  necessary  to  the 
exercise  of  the  general  power  conferred  it  is  inevitably  carried  by  the 
general  terms  of  the  grant.  This  is  in  accord  with  the  elementary  rule 
of  construction  that  a  power  necessary  to  the  exercise  of  a  power  already 
granted  will  be  implied. 

We  are  of  opinion,  therefore,  that  by  its  charter  the  Qreat  Nortlern 
Company  acquired  the  right  to  enter  upon  and  appropriate  so  much 
of  the  public  domain  over  which  its  route  was  projected  as  was  nec- 
essary for  its  right  of  way,  not  to  exceed  the  prescribed  width,  and  that 
having  done  so  the  width  actually  appropriated  was  not  affected  by  the 
subsequent  grant  by  the  State,  of  the  Lang  survey.  By  the  description 
in  the  grant  the  grantees  had  actual  notice  of  the  railway's  existence  and 
its  powers  and  of  the  fact  that  the  Wilson  Lang  grant  had  been  located 
along  its  line.    They  took  subject  to  the  rights  acquired  by  the  company. 

As  to  the  width  of  the  right  of  way  thus  appropriated,  we  think  the 
proof  is  undisputed  that  it  amounted  to  at  least  as  much  as  was  awarded 
to  defendants  by  the  judgment  of  the.  court.  In  this  view  of  the  case 
all  errors  become  harmless.  We  therefore  do  not  notice  the  other  as- 
signments. Because,  under  the  facts,  the  judgment  could  not  have  been 
otherwise,  it  is  in  all  things  affirmed. 

The  cross-assignment  assailing  the  trial  court's  disposition  of  the 
question  of  costs  is  overruled. 

Afftrmed, 
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William  Sullivan  et  al.  v.  M.  C.  Michael  et  al. 

Decided  May  27,  1906. 

1. — ^Boundariea — ^Aoquletoenoe  in  line. 

Where  a  fenced  line  had  been  recognized  as  the  dividing  line  of  city  lots 
for  more  than  twenty  years,  and  all  the  parties  at  interest  purchased  with 
reference  thereto,  it  must  be  taken  as  the  true  line. 

S. — ^Appeal — Judgment  ai  to  Parties  not  Appealing. 

The  Appellate  Court  can  not  affirm  or  reverse  a  judgment  in  trespass  to 
try  title  rendered  in  favor  of  one  of  the  appellees  against  another  appellee 
where  neither  of  those  party  appeal  as  against  each  other. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

James  R.  Masterson,  for  appellants. — Old  established  lines  fixed  by 
adjoining  owners,  and  acquiesced  in  for  a  very  long  time,  should  not  be 
lightly  disturbed.  Harrell  v.  Houston,  66  Texas,  280;  Coleman  v. 
Smith,  66  Texas,  260;  Browning  v.  Atkinson,  46  Texas,  608;  Mavfield 
V.  Wheeler,  37  Texas,  255;  Hoxey  v.  Clay,  20  Texas,  587;  George  v. 
Thomas,  16  Texas,  88;  Bolton  v.  Lann,  16  Texas,  113. 

Mark  0.  Fakes,  for  appellees. 


PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellees M.  C.  Michael,  Jacob  Sonnenthiel  and  Benjamin  Kiam,  in  the 
form  of  an  action  of  trespass  to  try  title  against  S.  P.  Shenberger,  G. 
W.  Tharp,  J  Blumenthal  and  William  Sullivan  and  wife,  Annie  Sulli- 
van, to  recover  lot  number  12  in  block  number  25  in  the  city  of  Houston. 
The  petition  describes  the  land  sued  for  as  follows :  "Beginning  at  the 
southeast  corner  of  lot  6  in  said  block,  thence  eastwardly  along  Congress 
Avenue  fifty  feet,  more  or  less,  for  the  south  boundary  line  of  said 
lot  12,  to  an  old  corner;  thence  north  one  hundred  feet  along  an  old 
and  well-defined  line  to  the  northeast  corner  of  said  lot  12 ;  thence  west 
fifty  feet,  more  or  less,  along  an  old  fence,  fo  the  intersection  of  said 
lot  12  and  lot  7;  thence  south  one  hundred  feet  to  the  place  of  begin- 
ning.*' 

The  defendants,  Shenberger,  Tharp  and  Blumenthal,  answered  by 
general  demurrer  aad  general  denial  and  plea  of  not  guilty  and  by  pleas 
of  limitation  and  agreed  boundary  line.  Shenberger  also  filed  cross 
bill  making  W.  A.  Burkett  a  party  defendant.  The  pleadings  in  the 
case  were  lost  after  the  trial  in  the  court  below  and  were  substituted  by 
agreement  as  to  their  contents.  From  the  meagre  statement  in  this 
agreement  as  to  the  contents  of  this  cross  bill,  we  infer  that  it  alleged 
in  substance  that  the  question  raised  by  plaintiff's  suit  was  one  of 
boundary,  or  rather  as  to  the  true  location  of  the  east  line  of  said  lot 
number  12;  that  the  defendant,  Shenberger,  owned  the  west  half  of 
lots  numbers  1  and  2  in  said  block  number  25  adjoining  said  lot  number 
12  on  the  east,  and  that  Burkett  owned  the  east  one-half  of  said  lots 
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numbers  1  and  2;  that  said  defendant  was  in  possession  of  only  the 
quantity  of  land  to  which  he  was  entitled  under  his  deed,  and  that  in 
event  the  east  boundary  line  of  lot  number  12  was  found  to  be  located 
as  claimed  by  plaintiffs  that  Burkett  was  in  possession  of  a  strip  of  land 
belonging  to  this  defendant  3^^  feet  wide  and  extending  along  his 
eastern  boundary  line,  and  he  prayed  that  he  recover  said  land  from 
Burkett 

The  answer  of  defendant  Burkett  contains  general  demurrer,  plea  of 
not  guilty  and  special  pleas  setting  up  long  acquiescence  in  the  boundary 
line  claimed  by  him.  He  also  pleads  limitation.  Sullivan  and  wife 
answered  by  general  demurrer,  plea  of  not  guilty  and  special  pleas  set- 
ting up  limitation  of  ten  years  and  long  recognition  of  and  acquiescence 
in  the  boundary  as  claimed  by  them. 

Upon  the  trial  the  court  below  instructed  the  jury  to  find  a  verdict 
in  favor  of  plaintiffs  and  against  the  defendants,  Sullivan  and  wife, 
for  a  strip  of  land  2^2  feet  wide;  in  favor  of  Shenberger  against  plain- 
tiffs, and  in  favor  of  Burkett  against  Shenberger.  A  verdict  was  re- 
turned as  directed  by  these  instructions  and  judgment  rendered  in  ac- 
cordance therewith.  From  this  judgment  Sullivan  and  wife  have  ap- 
pealed. 

The  record  shows  that  appellant  Sullivan  and  wife  acquired  title  to 
lots  Nos.  6,  7  and  12  in  block  25  in  the  city  of  Houston  in  1882.  Ac- 
cording to  the  original  map  of  said  city  lots  6  and  7  front  west  on  Austin 
Street.  They  are  each  fifty  feet  in  width  and  extend  back  between 
parallel  lines  a  distance  of  one  hundred  feet.  Lot  12  adjoins  lots  6 
and  7  on  the  east.  This  lot  fronts  south  on  Congress  Street  and  is 
also  fifty  feet  wide  and  extends  back  between  parallel  lines  one  hundred 
feet-  Adjoining  lot  12  on  the  east  are  lots  1  and  2.  These  lots  are 
each  fifty  feet  wide  and  front  east  on  La  Branch  Street  and  extend 
back  between  parallel  lines  one  hundred  feet.  The  following  sketch 
will  show  the  location  of  the  lots  with  reference  to  each  other  and  the 
streets  by  which  they  are  bounded. 
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When  Sullivan  purchased  in  1882,  lots  6,  7  and  12  were  fenced.  He 
testifies  that  the  fence  along  the  east  side  of  lot  12  was  several  feet 
east  of  the  east  line  of  that  lot  as  now  fixed  bv  course  and  distance  from 
the  southwest  corner  of  block  26.  All  of  the  witnesses  testify  that 
there  was  an  old  fence  along  the  east  side  of  lot  12  and  that  that 
fence  has  been  recognized  as  the  line  for  many  years.  Spencer 
Hutchins,  who  owned  lots  1  and  2  at  the  time  Sullivan  purchased,  and 
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had  owned  them  for  many  years  prior  thereto,  testified  that  the  fence 
mentioned,  which  separated  said  lots  from  lot  12,  has  been  recognized 
as  the  line  for  50  years.  In  1889  Sullivan  conveyed  to  the  Houston 
Homestead  and  Loan  Association  a  lot  described  as  50  x  100  feet  off 
of  lot  12.  This  association  conveyed  to  the  plaintiff  by  deed  con- 
taining the  same  description.  Hutchins  conveyed  to  Shenberger  the 
west  half  of  lots  1  and  2.  All  the  evidence  shows  that  in  these  sales 
the  parties  recognized  the  fence  between  lots  1  and  2  and  lot  12  as  the 
dividing  line  between  them,  and  the  land  was  sold  and  purchased  with 
the  understanding  that  said  fence  was  the  east  line  of  lot  12  and 
the  west  line  of  lots  1  and  2. 

Kiam,  one  of  the  plaintiffs,  testified:  "I  bought  this  lot  12  in 
question  in  the  spring  of  1891.  I  don^t  remember  the  name  of  the 
seller.  It  was  bought  jointly  with  M.  C.  Michael.  The  said  lot  did  have 
established  boundaries  when  purchased,  and  the  east  side  of  the  property 
was  enclosed  with  a  fence  which  I  saw  at  the  time  I  purchased  the 
property;  also  an  old  brick  pavement  running  in  front.  The  lots  one 
and  two  were  owned  by  the  Hutchins  estate  at  the  time  we  purchased 
this  lot.  The  boundary  was  marked  by  a  fence  and  by  a  brick  pave- 
ment in  front.  So  were  the  intersecting  corners.  I  knew  the  location 
and  the  boundary  of  this  lot  fully  ten  years  before  I  purchased  it. 
For  the  same  period  I  knew  the  east  line  between  lot  12  and  lots  1  and 
2.  Immediately  after  our  purchase  of  lot  12,  we  took  possession  of  the 
lot  and  turned  it  over  to  William  Sullivan  to  take  charge  of  and  hold 
for  us.  He  used  it  for  a  chicken  yard.  We  had  no  trouble  up  to 
January  1,  1903,  in  regard  to  the  east  boundary  line  of  lot  12.  Nobody 
ever  disputed  up  to  that  time  the  boundary  which  was  then  established 
by  fence  and  sidewalk.  In  fact  I  knew  nothing  of  the  disturbance  of 
tlie  conditions  up  to  May,  1903,  when  I  was  informed  by  Mr.  Sullivan 
that  my  neighbors  had  removed  the  fence  and  encroached  upon  our  lot 
12.  When  Mr.  Sullivan  informed  me  that  Mr.  Shenberger  had  re- 
moved the  division  fence  and  had  taken  part  of  our  land,  I  called  on 
Shenberger  and  requested  him  to  tell  me  why  he  had  taken  possession. 
He  answered  that  the  land  belonged  to  him  and  that  he  would  not  re- 
move his  improvements  from  our  land.  Mr.  Shenberger  simply  took  the 
law  in  his  own  hands  and  moved  our  division  fence,  and  took  possession 
of  our  property  without  our  knowledge  or  consent  and  without  permis- 
sion or  notification  of  any  sort." 

There  is  also  evidence  which  tends  to  sustain  the  conclusion  that  this 
fence  was  on  the  true  east  line  of  lot  12  as  fixed  by  course  and  distance 
from  the  southwest  comer  of  the  block,  and  that  defendant  Shenberger 
is  not  in  possession  of  any  land  west  of  this  old  fence  line. 

Such  being  the  state  of  the  evidence  as  disclosed  by  the  record,  it  was 
error  for  the  trial  court  to  instruct  the  jury  to  return  a  verdict  in  favor 
of  plaintiffs  agaiilst  appellant  for  a  strip  of  2^4  feet  along  the  west 
line  of  lot  12,  and  the  assignment  complaining  of  this  charge  must  be 
sustained.  All  parties  having  purchased  with  reference  to  this  old  fence 
line  and  it  having  been  recognized  as  the  dividing  line  for  more  than 
20  years,  it  must  be  taken  as  the  true  line.  Appellants  having  sold  a 
strip  of  land  50  x  100  feet,  the  50  to  be  measured  west  from  said  fence 
line,  if  they  are  not  in  possession  of  any  land  east  of  a  line  50  feet  west 
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of  the  old  fence,  they  have  none  of  plaintiff's  land.  Appellant  Sullivan 
and  plaintiff  Kiam  both  testify  that  Shenberger  has  moved  his  line 
several  feet  west  of  the  old  fence  and  the  shortage  in  plaintiff^s  land  is 
due  to  this  encroachment,  and  not  to  any  encroachment  on  the  part 
of  appellants.  This  issue  thus  raised  should  have  gone  to  the  jury,  and 
the  error  of  the  trial  court  in  giving  the  peremptory  instruction  re- 
quires a  reversal  of  the  judgment. 

As  to  appellants  this  reversal  is  against  all  of  the  appellees  and  carries 
the  cost  against  them  all.  There  having  been  no  appeal  by  plaintiffs 
against  Shenberger,  nor  by  the  latter  against  Burkett,  the  judgment  as 
between  said  appellees  is  not  before  this  court  for  review  and  we  can 
neither  affirm  nor  reverse  it  as  between  them. 

For  the  reasons  above  stated,  the  judgment  against  appellants  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mrs.  H.  Thompson  v.  E.  F.  Chaffee  et  al. 

Decided  May  27,  1905. 

1. — ^Principal  and  Surety — Defense  by  Prlnoipal  in  Bar — ^Effect — ^Appeal. 

Where  in  an  action  against  a  principal  and  his  sureties  the  principal  estab- 
lishes a  defense  in  bar,  the  sureties  can  not  be  held  bound,  and  hence  on  an 
appeal  by  the  plaintiff  from  a  judgment  in  favor  of  all  the  defendants  if  a 
sufficient  defense  in  bar  was  made  out  for  the  principal,  errors  affecting  only 
the  liability  of  the  sureties  are  immaterial. 

S. — Seoondary  Evidenoe — ^Lost  Instrument — Preliminary  Proof. 

Where  a  witness  testified  that  he  and  the  last  custodian  of  a  lost  instru- 
ment  searched  for  it  among  the  latter*s  papers  and  that  it  could  not  be  found, 
secondary  evidence  of  it  was  admissible  without  calling  such   last  custodian. 

8. — ^Building  Contract — Breach — Measure  of  Damages — Charge. 

Where  a  house  collapsed  as  it  was  nearing  completion  and  the  owner  com- 
pleted it  according  to  other  plans  and  at  a  less  cost  and  sued  the  contractor 
for  damages  resulting  from  his  failure  to  erect  the  house  in  accordance  with 
the  original  plans,  and  its  consequent  fall,  it  was  error  for  the  court  to  charge 
that  the  measure  of  plaintiff's  damages  was  the  difference  between  what  it  cost 
her  to  complete  the  building  and  the  price  for  which  the  contractor  had  agreed 
to  construct  and  complete  it. 

4. — Same — ^Harmless  Error — General  Verdict — ^Appeal. 

Such  error  could  not  be  held  harmless  because  the  jury  may  and  could, 
under  the  evidence,  have  found  in  favor  of  the  defendant  upon  an  issue  of 
liability  in  the  case,  since,  the  verdict  being  a  general  one,  it  can  not  be  deter- 
mined that  the  verdict  was  predicated  upon  the  issue  of  liability. 

6. — Same — Sureties  on  Contractor's  Bond — Change  of  Plans. 

Where  a  bond  is  conditioned  that  the  principal  therein  will  construct  a 
house  according  to  certain  plans,  and  the  plans  are  materially  changed  without 
the  consent  of  the  sureties,  they  are  released  thereby. 

8. — Same — ^Hearsay — Statement  by  Principal  to  Surety. 

Where  the  principal  obligor  in  a  contractor's  bond  exhibited  to  a  surety 
of  his  therein  a  set  of  plans,  with  the  statement  that  they  were  the  plans  re- 
ferred to  in  the  bond,  such  statement,  if  made  in  the  absence  of  the  obligee. 
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was  merely  hearsay  as  to  the  latter  and  inadmissible,  since  the  fraud  of  the 
principal  upon  his  surety  could  not  affect  the  latter's  liability  to  the  obligee 
who  had  no  knowledge  of  it. 

7.— 8ame--Cliaiige  After  Sureties  Signed. 

But  where  there  wsis  testimony  tending  to  show  that  the  plans  were  mate- 
rially changed  after  the  sureties  had  signed  the  bond,  and  without  their  knowl- 
edge, such  evidence  of  the  contractor's  statement  was  admissible  as  bearing 
upon  the  action  of  the  sureties  with  reference  thereto. 

8. — Same — ^Anent  to  Change  of  Plans — ^Agency. 

Where  the  obligee  in  a  contractor's  bond  personally  assented  to  a  change 
of  the  building  plans  originally  agreed  upon,  the  question  whether  a  third 
person,  who  had  assented  to  the  change  as  her  agent,  was  or  was  not  her  agent, 
became  immaterial. 

Appeal  from  the  District  Court  of  Orange.  Tried  below  before  Hon. 
W.  P.  Nicks. 

Holland  &  Holland,  for  appellant. — 1.  The  last  custodian  of  a  paper 
should  be  produced  or  his  absence  accounted  for  before  secondary  evi- 
dence of  the  contents  of  such  a  paper  is  admissible.  Vandergriff  v. 
Piercy,  59  Texas,  371;  Masterson  v.  Jordan,  26  S.  W.  Rep.,  550;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Arispe,  5  Texas  Civ.  App.,  615;  Trimble 
V.  Edwards,  84  Texas,  500. 

2.  Declarations  made  by  one  in  the  absence  of  the  adverse  party  are 
not  admissible  in  his  favor.  Moody  v.  Gardner,  42  Texas,  414;  Aetna 
Ins.  Co.  V.  Eastman,  64  S.  W.  Rep.,  863;  Coffin  v.  Loomis,  41  S.  W. 
Rep.,  612. 

3.  Where  a  contractor  abandons  a  building  after  part  performance 
and  same  is  not  completed  according  to  the  contract,  the  measure  of 
damages  is  the  difference  between  what  it  would  reasonably  cost  to 
complete  the  building  and  the  contract  price.  Electric  Co.  v.  Water, 
etc.,  Co.,  44  S.  W.  Rep.,  929;  Lewis  &  Co.  v.  Babcock,  63  Texas,  148; 
Carroll  v.  Welch,  26  Texas,  148. 

Hart  &  Sholars,  for  appellees. — 1.  Where  an  instrument,  the  contents 
of  which  is  sought  to  be  established  by  secondary  evidence,  is  shown  to 
be  in  the  possession  of  the  adverse  party,  proper  notice  to  produce  having 
been  given  and  the  instrument  not  produced,  secondary  evidence  may 
be  introduced  to  prove  its  contents.  Waggoner  v.  Alvord,  16  S.  W.  Rep., 
1083 ;  Hehee  v.  Missouri  Pac.  Ry.,  9  S.  W.  Rep.,  449 ;  Steele  v.  Steele, 
2  W.  &  W.,  sec.  347;  Reliance  Lumber  Co.  v.  Western  U.  Tel.  Co., 
58  Texas,  394;  Gray  v.  Thomas,  16  S.  W.  Rep.,  1083;  Dean  v.  Barber, 
15  Texas,  298;  1  Greenleaf  Ev.,  658,  561. 

2.  Declarations  so  closely  connected  with  the  main  transaction  as 
to  throw  light  upon  its  character  are  admissible  in  evidence,  and  if 
made  at  the  time  of  the  transaction  are  part  of  the  res  gestae.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Pierce,  25  S.  W.  Rep.,  1053 ;  Railway  Co.  v.  Ander- 
son,  82  Texas,  516;  Sargent  v.  Carnes,  84  Texas,  156;  Missouri  Pac. 
Co.  T.  Bond,  20  S.  W.  Rep.,  930. 

3.  If  the  charge  of  the  court  is  objectionable  on  the  measure  of 
damages,  it  is  the  duty  of  counsel  to  ask  additional  charges  covering 
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the  objectionable  features,  and  unless  it  clearly  appears  that  the  charge 
as  given  was  prejudicial  to  the  rights  of  the  party  complaining,  was 
misleading  in  all  probability,  and  did  influence  the  jury  in  finding  their 
verdict  against  the  party,  it  would  not  be  reversible  error.  Jaske  v. 
Pleasants,  39  S.  W.  Bep.,  586;  Hillyard  v.  Crabtree,  11  Texas,  268; 
Reechstetter  v.  Bostick,  33  S.  W.  Bep.,  158;  Bowden  v.  Crow,  21  S. 
W.  Bep.,  612;  Shumard  v.  Johnson,  17  S.  W.  Bep.,  398;  Blum  v. 
Light,  16  S.  W.  Bep.,  1090;  Loper  v.  Bobinson,  54  Texas,  516,  and 
cases  cited. 

4.  Any  change  made  in  the  original  contract,  bond,  specifications 
or  plans  without  the  knowledge  or  consent  of  the  sureties  on  the  bond, 
will  release  them  from  all  liability  on  the  bond.  House  v.  American 
Surety  Co.,  54  S.  W.  Bep.,  303;  Miller-Jones  Furniture  Co.  v.  Cold 
Storage  Co.,  60  S.  W.  Bep.,  508;  O'Neal  v.  Kelly,  49  S.  W.  Bep.,  409; 
Texas  Printing  Co.  v.  Smith,  14  S.  W.  Bep.,  1074. 

GILL,  Associate  Justice. — This  action  was  brought  by  Mrs.  H. 
Thompson  against  E.  P.  Chaffee  as  principal  and  S.  H.  Wilson  and  H.  W. 
Bland  his  sureties  on  a  contract  for  the  construction  of  a  house.  The 
purpose  of  the  suit  was  the  recovery  of  damages  for  the  failure  on  the 
part  of  Chaffee  to  construct  the  house  as  he  contracted  to  do.  Chaffee 
interposed  two  defenses:  (1)  That  he  had  undertaken  the  construc- 
tion of  the  house  and  it  was  nearing  completion  when  it  fell  on  account 
of  defective  plans  for  which  he  was  in  no  wise  responsible  and  against 
which  he  had  protested;  and  (2)  that  after  the  collapse  of  the  building 
he  was  proceeding  to  reconstruct  it  according  to  contract  when  he  was 
restrained  from  proceeding  further  by  the  act  of  plaintiff  in  procuring 
an  injunction  against  his  further  acts  in  that  respect. 

The  sureties  defended  on  the  ground  that  they  signed  the  bond  in 
view  of  the  contract  sued  on  and  certain  plans  and  specifications  thereto 
attached.  That  thereafter  the  plans  and  specifications  were  changed 
without  their  knowledge  or  consent.  It  is  not  questioned  that  the 
defense  of  the  sureties  and  either  of  the  defenses  of  the  principal  will 
bar  the  plaintiff's  action  if  found  to  be  established.  A  trial  by  jury 
resulted  in  a  general  verdict  for  defendants  and  judgment  followed 
accordingly.    The  plaintiff  has  appealed. 

Mrs.  H.  Thompson  was  the  owner  of  a  lot  in  the  city  of  Orange,  and 
desiring  to  build  a  house  thereon  she  entered  into  a  contract  with  the 
defendant  Chaffee  by  which  he  undertook  to  construct  it  for  her  at  a 
stipulated  price  and  according  to  the  plans  and  specifications  attached 
to  the  contract.  She  required  a  bond  for  its  faithful  performance  and 
it  was  furnished,  Wilson  and  Bland,  the  other  defendants,  becoming 
sureties  thereon.  There  is  evidence  tending  to  show  that  the  contract 
at  the  time  the  sureties  signed  the  bond  had  a  different  set  of  plans  and 
specifications  attached  than  those  sued  on,  and  that  the  change  was  made 
without  their  knowledge  or  consent.  There  was  also  evidence  tending 
to  show  that  one,  Crager,  the  man  who  was  to  use  the  building  as  lessee 
when  completed,  insisted  on  certain  changes  in  the  construction  of  the 
front.  That  these  changes  were  made  over  the  protest  of  Chaffee,  and 
that  they  so  weakened  the  building  they  contributed  to  cause  its  collapse. 
Defendants  claim  that  the  changes  were  assented  to  on  the  part  of  plain- 
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US  by  one  Calhoun,  her  duly  accredited  agent,  and  that  the  changed 
plans  were  prepared  by  an  architect  named  Barnes. 

Plaintiff  and  Calhoun  deny  that  the  latter  acted  as  her  agent,  or 
had  any  authority  which  included  such  an  act  as  the  one  charged.  That 
Barnes  was  the  author  of  the  plans  sued  on  is  undisputed,  and  plaintiff 
so  admits,  and  contends  that  the  plans  offered  in  support  of  her  allega- 
tions are  the  plans  attached  to  the  contract  when  she  signed  it,  and  that 
since  then  there  has  been  no  change.  The  plans  sued  on  are  those  used 
in  the  construction  of  the  building. 

Under  the  pleadings  of  the  sureties  they  might  have  been  discharged 
from  liability,  though  their  principal  might  be  held;  but  in  no  event 
could  they  be  held  if  the  principal  established  a  defense  in  bar  of  the 
plaintiff's  action.  This  being  true,  any  errors  committed  affecting  only 
the  issue  of  the  liability  of  the  sureties  are  immaterial  if  it  should  be 
found  that  the  judgment  discharging  the  principal  may  stand. 

Under  the  first  assignment  appellant  complains  of  the  testimony  of 
Chaffee,  admitted  over  objection,  to  the  effect  that  the  plans  offered  in 
evidence  by  plaintiff  were  not  the  plans  originally  agreed  on,  and  that 
the  originals  were  different  in  a  material  respect.  The  ground  of  ob- 
jection is  that  the  witness  stated  that  the  originals  had  been  left  with 
Barnes,  who  was  then  in  the  city  of  Houston,  and  the  originals  should 
have  been  produced  or  their  absence  accounted  for  by  Barnes,  their 
last  custodian,  before  secondary  evidence  was  admissible.  Chaffee 
testified  that  he  and  Barnes  made  a  joint  search  for  them  among 
Barnes'  papers,  and  that  they  could  not  be  found.  That  such  a  search 
is  sufficient  predicate  for  the  admission  of  secondary  evidence  without 
calling  the  last  custodian  has  been  decided.  (Waggoner  v.  Alvord,  81 
Texas,  365,  16  S.  W.  Rep.,  1083.) 

But  aside  from  this,  the  assignment  presents  a  harmless  error  because, 
so  far  as  Chaffee's  defenses  are  concerned,  it  is  immaterial  whether  the 
plans  were  changed  or  not.  According  to  plaintiff's  theory  of  her  case 
the  plans  offered  in  evidence  are  the  plans  to  which  she  agreed,  and  it 
is  undisputed  that  they  were  the  plans  by  which  Chaffee  was  guided  in 
undertaking  the  construction  of  the  house.  Whether  they  were  changed 
can  only  affect  the  liability  of  the  sureties.  As  between  the  plaintiff  and 
Chaffee  her  suit  must  stand  or  fall  On  the  plans  sued  on.  It  being 
undisputed  also  that  these  plans  contained  the  feature,  to  the  weakness 
of  which  Chaffee  ascribes  the  fall  of  the  building,  a  finding  of  the  jury 
sustaining  that  defense  would  sustain  the  judgment  as  it  stands. 

In  view  of  the  disposition  we  have  made  of  this  appeal  we  pass  un- 
noticed the  second,  third  and  fourth  assignments,  as  they  are  addressed 
to  matters  bearing  on  the  defense  of  the  sureties  as  such,  and  are  there- 
fore immaterial. 

The  fifth  assignment  complains  of  the  measure  of  damages  embodied 
in  the  court's  charge.  This  also  we  regard  as  harmless  because  the  jury 
did  not  reach  that  question.  Appellant's  contention  that  they  were 
thereby  prevented  from  finding  for  plaintiff  in  any  event  is  without 
force  because,  if  the  defenses  pleaded  by  Chaffee  were  not  established, 
the  undisputed  evidence  would  have  authorized  a  verdict  for  plaintiff 
in  some  amount. 

The  sixth  assignment  is  also  without  merit,  and  the  seventh,  assailing 
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the  judgment  on  the  ground  that  it  is  contrary  to  the  law  and  the 
evidence^  is  too  general  to  be  considered.    The  judgment  is  aflSrmed. 

ON  MOTION  FOE  REHEARING. 

At  the  last  term  of  this  court  we  affirmed  the  judgment  of  the  lower 
court  on  the  ground  that  no  harmful  error  had  been  committed  at  the 
trial.  The  charge  upon  the  measure  of  damages  is  as  follows:  "You 
are  instructed  that  the  measure  of  damages  in  this  case,  in  the  event 
YOU  find  for  plaintiff,  will  be  the  difference  between  what  it  cost  the 
plaintiff  to  complete  the  building  and  the  price  for  which  Chaffee  had 
agreed  to  construct  and  complete  it.^* 

This  charge  is  manifestly  erroneous  when  applied  to  the  facts,  because 
it  is  undisputed  that  plaintiff  did  not  complete  the  building  according 
to  the  plans  used  by  Chaffee,  but  according  to  other  plans  and  at  a  less 
cost.  It  is  clear  that  had  this  rule  been  applied  the  jury  could  have 
found  nothing  for  plaintiff,  even  though  they  may  have  found  that 
Chaffee  had  breached  his  contract.  Upon  reconsideration  we  have  con- 
cluded we  were  wrong  in  holding  that  the  jury  manifestly  found  for 
defendants  on  the  issue  of  liability,  and  did  not  reach  the  question  of 
damages.  We  can  not  safely  say  that  such  was  the  case  in  view  of  the 
fact  that  the  verdict  was  general  and  does  not  indicate  what  issue  con- 
trolled the  jury  in  their  action.  Had  they  found  for  plaintiff  on  the 
issue  of  liability,  they  would  have  either  been  at  a  loss  for  a  rule  by 
which  to  measure  the  damage  actually  sustained  or  else  must  have 
found  that,  because  the  building  she  completed  after  the  collapse  of  the 
first  cost  less  than  the  contract  price  of  the  first,  she  was  entitled  to 
nothing.    For  this  reason  the  motion  for  rehearing  will  be  granted. 

We  find  no  error  in  the  charge  with  respect  to  the  liability  of  the 
sureties.  If  without  their  consent  the  plans  were  materially  changed 
after  they  signed  the  bond,  they  were  released  from  liability. 

Appellant  complains  of  the  action  of  the  trial  court  in  permitting 
the  sureties,  Bland  and  Wilson,  to  testify  that  the  plans  exhibited  to 
them  by  Chaffee  as  referred  to  in  the  contract  when  they  signed  the 
bond,  were  not  the  same  as  those  by  which  the  building  was  constructed 
and  which  formed  in  part  the  basis  of  this  suit.  The  ground  of  ob- 
jection is  that  the  plaintiff  was  not  present  at  the  time  of  their  exhibi- 
tion, and  hence  could  not  be  bound  by  the  representations  of  another. 
The  objection  is  not  applicable  to  the  statement  of  Wilson,  as  he  testifies 
to  the  presence  of  plaintiff  at  the  time.  It  applies  however  to  the  testi- 
mony of  Bland. 

As  regards  the  defense  of  the  sureties,  it  is  too  well  settled  to  admit 
of  question  that  the  surety  in  such  case  makes  the  principal  his  agent  to 
deliver  the  bond  to  the  obligee,  and  therefore,  in  the  absence  of  knowl- 
edge on  the  part  of  the  obligee,  the  fraud  of  the  principal  upon  the 
surety  can  not  acquit  him  of  his  obligation.  It  follows  logically  that 
if  the  principal  exhibited  to  Bland  a  set  of  plans  other  than  those  re- 
ferred to  in  the  contract,  accompanied  by  the  statepient  that  they  were 
the  plans  agreed  on,  his  statement  would  be  mere  hearsay  if  made  in 
the  absence  of  the  obligee,  and  hence  not  admissible.  It  is  of  course 
true,  however,  that  if  it  is  made  to  appear  that  the  plans  were  materially 
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changed  after  the  execution  of  the  bond,  and  without  the  knowledge  of 
the  sureties,  it  would  effect  their  discharge.  There  being,  however,  other 
evidence  tending  to  show  that  the  original  plans  were  changed,  it  was 
admissible  for  both  sureties  to  testify  that  they  assented  to  the  first  set 
of  plans  and  signed  the  bond  with  reference  thereto,  and  did  not  know 
of  or  assent  to  the  second  set,  and  this  whether  the  plaintiff  was  present 
or  not.  The  evidence  objected  to  was  not  admissible  as  bearing  upon  the 
issue  of  whether  the  plans  had  been  changed,  but  upon  the  action  of  the 
sureties  with  reference  thereto."  The  question  is  not  whether  the  declara- 
tion of  Chaffee  could  bind  Mrs.  Thompson  in  her  absence,  nor  whether, 
if  Chaffee  imposed  on  the  sureties,  his  fraud  would  constitute  a  defense 
for  them.  The  question  is  the  admissibility  of  evidence  to  the  effect 
that  they  signed  the  bond  with  reference  to  the  first  set  of  plans  rather 
than  the  second,  if  the  other  evidence  shows  that  changes  were  in  fact 
made  after  the  execution  of  the  contract  and  bond. 

With  reference  to  the  question  of  the  agency  of  A.  B.  Calhoun  it 
appears  without  contradiction  that  Mrs.  Thompson  signed  the  contract 
and  all  the  checks  with  her  own  proper  signature.  It  is  also  true  that 
the  plans  sued  on  are  the  plans  actually  used  in  the  construction  of  the 
building,  and  this  is  not  disputed.  Mrs.  Thompson  admits  in  her  testi- 
mony and  by  this  suit  that  she  assented  to  them.  It  thus  appears  that 
whether  or  not  Calhoun  was  her  agent  has  no  bearing  upon  the  case. 
If  there  was  in  fact  an  original  set  of  plans  with  reference  to  which 
the  contract  was  made,  she  must  have  known  of  them,  and  as  she  signed 
the  contract  she  must  have  personally  assented  to  them.  She  unques- 
tionably assented  to  the  plans  sued  on.  It  is  therefore  by  no  act  of 
Calhoun's  that  she  is  sought  to  be  bound.  If,  however,  upon  another 
trial  the  issue  should  become  material,  the  well  settled  rule  should  be 
observed  that  agency  can  not  be  established  by  the  acts  and  declarations 
of  the  alleged  agent. 

The  trial  court  in  his  charge  did  not  treat  the  alleged  alteration  in 
the  plans  as  a  valid  defense  as  to  Chaffee,  and  submitted  only  the  issues 
of  whether  the  collapse  of  the  building  was  due  to  the  alleged  defective 
post,  or  that  the  failure  of  Chaffee  to  complete  the  building  was  due  to 
some  act  of  plaintiff.  As  the  legal  sufficiency  of  those  defenses  is  not 
questioned,  we  make  no  further  comment  upon  them. 

Because  of  the  error  in  the  charge  on  the  measure  of  damages,  the 
motion  is  granted,  the  judgment  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.   S.  BOURLAND  ET  AL.   V.   C.   A.   SCHULZ. 
Decided  May  27,  1905. 

1. — Atiignment  of  Error — Speciflcations. 

Where  the  verdict  was  upon  special  issues,  34  in  number,  an  assignment 
of  error  that  "the  court  error  in  rendering  the  judgment  in  favor  of  plaintiff 
in  overruling  defendant's  motion  for  a  new  trial  on  the  grounds  that  the  ver- 
dict is  contrary  to  and  unsupported  by  the  evidence  in  this,"  with  eleven  speci- 
fications following,  relating  to  dissimilar  issues  and  supported  by  a  long  state- 
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ment  of  the  evidence  without  any  clear  separation  thereof  as  to  the  different 
issues,  is  refused  consideration  because  not  a  clear  and  distinct  specification 
of  error. 

2. — Trial  on  Special  lunet — Objection  Waived. 

An  objection  to  the  action  of  the  court  in  submitting  the  case  on  special 
issues  and  refusing  a  requested  general  charge  covering  all  issues,  comes  too 
late  after  verdict,  no  exception  having  been  taken  at  the  time. 

8. — ^Reformation  of  ConYcyance — Judgment. 

Where  the  action  was  for  the  reformation  of  a  conveyance  of  land  made  by 
plaintiff,  or,  in  the  alternative,  for  the  recovery  of  the  land,  and  the  jury 
found  on  special  issues  submitted  that  it  was  the  intention  of  both  parties  that 
plaintiff  should  convey  only  two-thirds  of  the  land,  and  that  defendant,  at  the 
time  the  conveyance  was  executed,  induced  plaintiff  to  believe  that  two-thirds 
only  was  conveyed,  the  proper  judgment,  as  tiere  rendered  on  appeal,  was  to 
give  effect  to  the  real  contracts  of  sale,  instead  of  cancelling  It. 

Cook  &  Cook  and  M.  B.  Harris,  for  appellants. 

Tolbert  &  Berry  and  F.  P.  McOee,  for  appellee. 

CONNEB,  Chief  Justice. — In  substance  this  suit  is  one  by  appellee 
for  the  reformation  of  a  certain  conveyance  made  by  him  to  appellant 
W.  S.  Bourland  of  the  Henry  Haddon  survey  of  land  in  Wilbarger 
County,  consisting  of  1,076  acres,  of  which  appellee  was  the  owner,  or, 
in  the  alternative,  for  the  recovery  of  the  land,  together  with  its  rental 
value,  and  of  certain  personal  property  described  in  the  petition,  or  the 
value  of  the  same,  aggregating  $1,891.  Appellee  alleged  that,  as  agreed 
upon,  he  was  to  convey  to  appellant  all  of  said  personal  property  and  an 
undivided  interest  of  two-thirds  only  of  said  survey  for  the  sum  of 
eight  thousand  dollars,  but  that  by  means  of  fraud  on  appellant's  part 
he  was  induced  to  execute  a  deed  in  legal  effect  conveying  the  entire 
survey.  Appellant  generally  and  specially  denied  fraud  and  averred 
that  the  contract  of  sale  was  for  the  entire  interests  as  indicated  bv  the 
conveyance. 

The  case  was  submitted  upon  thirty-four  special  issues,  and  the  several 
answers  of  the  jury  thereto  support  appellee's  contention,  as  above 
stated,  but  the  court  entered  judgment  in  effect  canceling  the  sale; 
giving  appellee  $500  for  the  use  of  said  land  while  in  appellant's  pos- 
session, after  deducting  therefrom  $391.55,  advanced  by  the  latter  on 
the  contract;  awarding  appellee  writ  of  possession  for  the  said  personal 
property,  or  execution  for  the  value  of  the  same ;  and  writ  of  possession 
for  said  land  on  January  1,  1905,  appellant  by  the  judgment  being 
given  the  growing  crops,  and  the  time  within  which  to  gather  the  same. 

Appellee  objects  to  a  consideration  of  the  first  (twenty-seventh  in  the 
transcript)  assignment  of  error,  wherein,  as  is  manifest  from  the  brief, 
appellant  evidently  seeks  to  present  his  principal,  if  not  only,  substantial 
ground  for  reversal  of  the  judgment  below.  We  think  the  objections 
to  the  assignment  must  be  sustained.  It  is  that  "the  court  erred  in 
rendering  the  judgment  in  favor  of  plaintiff,  in  overruling  defendant's 
motion  for  a  new  trial  on  the  grounds  that  the  verdict  of  the  jury  is 
contrary  to  and  unsupported  by  the  evidence  in  this,"  then  follow 
speoifications  a,  b,  c,  d,  e,  f,  g,  h,  i^  j  and  k.    The  specifications  relate 
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to  dissimilar  issues  submitted  to  the  jury.  Some  of  them  are  quite 
lengthy,  "k,"  for  instance,  consisting  of  seventeen  lines  of  the  trans- 
cript, and  the  whole  occupying  nearly  four  pages  of  the  record.  In 
support  of  the  assignment  follows  a  long  statement  of  evidence  from 
the  record,  without  clear,  if  any,  separation  of  the  evidence  cited  in 
support  of  said  several,  dissimilar  particulars,  in  which  it  is  alleged  the 
verdict  is  unsustained,  and  the  statement  hence  is  of  the  nature  of  the 
assignment,  and  the  whole  of  such  confusing  tendency  as  to  be  mis- 
leading. The  verdict  being  upon  special  issues  is  composed,  in  effect, 
of  as  many  separate  verdicts  as  there  were  material  separate  issues 
submitted  to  the  jury,  and  the  assignment  under  consideration,  involv- 
ing as  it  does  almost  the  entire  case,  can  not  be  construed  to  be  that 
clear,  distinct  specification  of  error  required  by  the  statute  and  rules. 
We  hence  conclude  that  in  the  interest  of  litigants  and  the  public  alike, 
it  is  our  duty  to  disregard  the  assignment  of  error  discussed.  In  this 
connection,  however,  we  will  add  that  such  examination  as  we  have  been 
able  to  make  of  the  170  pages  of  the  transcript  of  the  evidence  in  this 
case  leaves  us  with  the  conviction  that  we  could  not  sustain  said  assign- 
ment, should  we  consider  it,  and  we  now  and  here  find  that  the  evidence 
sufficiently  establishes  the  material  allegations  of  appellee's  petition 
and  the  verdict  of  the  jury  upon  each  of  the  material  issues  submitted 
to  them. 

The  conclusions  above  announced  we  think  practigally  disposes  of  all 
other  assignments  of  error  that  are  material  in  view  of  our  final  con- 
clusion as  hereinafter  stated,  but  we  will  briefly  notice  one  or  two. 

It  is  insisted  that  the  court  committed  error  in  submitting  the  case 
on  special  issues  and  in  refusing  a  requested  general  charge  covering 
all  issues.  No  exception  to  the  action  of  the  court  was  taken  at  the 
time,  however,  and  we  think  it  too  late,  after  the  rendition  of  a  verdict, 
for  a  party  to  avail  himself  of  such  an  objection.  Besides,  it  affirma- 
tively appears  from  the  record  that  as  many  as  three  of  the  special 
issues  submitted  to  the  jury  were  given  at  the  request  of  the  appellant. 
Appellant  must  therefore  have  consented  to  the  form  in  which  the  case 
was  submitted. 

The  special  charge  mentioned  in  the  twentieth  assignment  of  error 
might  perhaps  have  been  given,  but  its  refusal  does  not  constitute  re- 
versible error,  in  that  the  material  issue  therein  embodied  was  included 
in  issues  submitted. 

Other  assignments  become  immaterial  in  view  of  the  conclusion  we 
have  reached  that  the  proper  judgment  was  not  entered  upon  the  verdict. 
The  jury  found  that  it  was  the  intention  of  both  appellee  and  appellant 
Bourland  that  appellee  was  to  convey  only  two-thirds  of  the  land,  and 
that  at  the  time  of  the  execution  of  the  conveyance  appellant  and  his 
counsel  induced  appellee  to  believe  that  two-thirds  only  was  conveyed. 
The  real  agreement  being  as  stated,  and  other  material  facts  being 
found  and  undisputed,  we  think  the  judgment  should  be  reversed,  and 
here  rendered  for  appellee  so  as  to  accord  with  the  real  contract  of  sale 
as  established  by  the  verdict,  and  it  is  so  ordered. 

Reversed  and  rendered. 
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Oklahoma  City  &  Texas  Railway  Company  v.  R.  D.  Dunham. 

Decided  May  27,  1905. 

1. — ^Dedication  Deed — ^Plat — Record — Notice — ^Beterratioii. 

Where  the  owner  of  land  platted  for  a  town  site  recorded  the  plat  along 
with  a  deed  dedicating  to  the  public  the  streets,  avenues,  etc.,  shown  on  the 
plat,  but  reserving  the  right  to  grant  to  any  railroad  company  a  right  of  way 
on  and  along  a  certain  avenue,  one  who  subsequently  purchased  a  lot  abutting 
on  that  avenue  by  a  deed  referring  to  the  recorded  plat  for  description  of  the 
lot  took  with  notice  of  the  reservation  and  subject  to  the  right  of  a  railway 
company  to  lay  and  operate  its  tracks  along  the  avenue. 

2. — ^Railroad  Tracks  in  Street — Additional  Traflo— Damage  to  Abutting  Lot 

Owner. 

The  mere  imposition  of  more  tracks  on  a  right  of  way  along  a  street  duly 
granted  to  a  railroad  company,  or  an  increased  use  of  the  tracks  beyond  what 
may  have  originally  been  thought  probable,  would  not,  unless  such  use  consti- 
tuted a  nuisance,  give  to  the  owner  of  a  lot  abutting  on  the  street  a  right  to 
damages  because  of  a  resultant  depreciation  in  the  market  value  of  his  property. 


8. — Same — ^Measure  of  Damages. 

In  the  absence  of  allegation  and  proof  of  such  a  use  of  the  street  as  con- 
stituted a  nuisance,  the  owner  of  the  abutting  lot,  who  bought  subject  to  the 
railroad's  right  of  way  in  the  street,  could  recover  for  only  such  injury  as 
resulted  to  his  property  from  the  erection  of  a  depot  and  the  operation  of  the 
railroad  on  additional  land  not  embraced  within  the  right  of  way  in  the  street, 
but  purchased  by  the  road  for  depot  and  track  purposes. 

Appeal  from  the  District  Court  of  Hardeman.  Tried  below  before 
Hon.  S.  P.  Huff. 

C.  H.  Yoakum  and  D,  E.  Decker,  for  appellant. — 1.  When  the  owner 
of  land  plats  and  lays  out  a  town,  dedicating  the  streets  and  alleys  to 
public  use  with  the  exception  that  on  a  wide  street  he  reserves  the  right 
to  grant  a  right  of  way  to  railway  or  railway  companies,  and  subsequent 
to  conveying  a  lot  near  the  street,  conveys  a  right  of  way  to  a  railway 
company  on  the  street,  such  railway  company  may  construct  all  tracks 
on  such  right  of  way  it  may  deem  necessary  to  transact  its  business  and 
operate  trains  thereon,  and  can  not  be  held  for  damages  occasioned  by 
depreciation  in  value  of  the  lot  owner's  property  by  operation  of  trains 
by  said  railway  on  the  right  of  way  in  such  street.  Railway  Co.  v. 
Bailway  Co.,  71  Texas,  174;  Olive  v.  Sabine  Ry.  Co.,  33  S.  W.  Rep., 
139;  Railway  Co.  v.  Oaks,  94  Texas,  172-  Railway  v.  Faires,  26  S.  W. 
Rep.,  82;  13  Cyc,  460;  2  L.  R.  A.,  59. 

Muse  &  Allen  and  L.  11.  Mathis,  for  appellee. — A  recorded  reservation 
by  the  original  owner  of  land  of  the  right  to  thereafter  grant  to  a  rail- 
way company  or  companies  "the  right  of  way  over"  a  certain  street 
platted  and  otherwise  expressly  dedicated  to  the  public  for  public  street 
purposes,  is  not  constructive  notice  to  a  subsequent  purchaser  of  a  lot 
adjacent  or  near  to  said  street,  that  any  railway  company  will  ever  have 
more  than  the  mere  right  of  passage  over  said  street  together  with 
such  passing  siding  or  switches  as  are  usually  and  customarily  used  in 
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the  operation  of  a  railway  company  on  its  main  line ;  such  a  reservation 
is  not  constructive  notice  that  said  street  is  to  be  or  may  be  used  for 
depot  purposes,  or  terminal  grounds  or  switch  yards  for  any  railway 
company.  Pennsylvania  Railroad  Co.  v.  Angel  (N.  J.),  66  Am.  RepI, 
1,  and  notes  thereto;  Owensborough  &  N.  R.  Co.  v.  Sutton  (Ky.),  13 
S.  W.  Rep.,  1086;  Bussion  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.  (Wis.), 
14  N".  W.  Rep.,  452 ;  Daniel  v.  Fort  Worth  &  R.  G.  Ry.  Co.,  72  S.  W. 
Rep.,  578. 

CONNER,  Chief  Justice.— In  July,  1887,  General  G.  M.  Dod^ 
was  the  owner  of  several  hundred  acres  of  land  traversed  by  the  Port 
Worth  &  Denver  City  Railway  Company,  and  caused  to  be  made  a  map 
or  plat  thereof  for  the  proposed  town  of  Quanah.  The  plat  was  re- 
corded, showing  the  streets  running  east  and  west  to  be  sixty  feet  in 
width  and  parallel  with  the  Denver  Railway,  and. those  running  north 
and  south  to  be  eighty  feet  in, width,  with  the  exception  of  McClelland 
Avenue,  which  was  one  hundred  feet.  The  plat  also  showed  certain 
blocks  of  land  to  be  reserved  for  public  building  purposes  and  parks, 
and  at  a  point  where  McClelland  Avenue  intersected  the  Denver  Rail- 
way quite  a  body  of  land  was  reserved  for  railway  purposes  and  for  a 
tank.  General  Dodge  at  the  time  the  plat  was  recorded  also  recorded  a 
dedication  deed,  of  which  the  following  is  a  copy: 

"Know  all  men  by  these  presents:  That,  whereas,  I,  G.  M.  Dodge, 
have  theretofore,  to  wit,  on  the  first  day  of  August,  1887,  filed  a  map 
of  the  town  of  Quanah,  in  the  county  of  Hardeman  and  State  of  Texas, 
in  the  oflSce  of  the  clerk  of  the  County  Court  of  said  county,  to  be 
recorded  in  the  record  of  deeds  of  said  county,  together  with  this  deed 
of  dedication,  which  is  intended  to  be  a  part  thereof.  That  said  town 
of  Quanah  is  situated  immediately  upon  the  line  of  the  Port  Worth  8c 
Denver  City  Railway  upon  surveys  141,  142,  149  and  150,  standing  in 
name  of  Waco  and  Northwestern  Railway  Company  upon  the  official 
map  of  said  Hardeman  County  on  file  in  the  General  Land  Office  of  the 
State  of  Texas.  And  I,  after  reserving  the  right  to  grant  to  any  rail- 
way or  railway  company  the  right  of  way  over  Browning  and  McClelland 
Avenues,  do  hereby  grant,  give  and  dedicate  to  the  public  as  a  highway, 
such  portion  of  each  and  all  of  the  streets  and  alleys,  designated  on  said 
map,  as  may  be  contiguous  to  or  adjoining  any  lots  or  adjoining  any 
lots  or  blocks  of  land  so  laid  out  on  said  map,  which  have  been  or  may 
hereafter  be  conveyed  by  me  to  any  other  person,  all  other  streets  and 
alleys  designated  on  said  map,  or  portions  of  them,  not  contiguous  to 
lots  and  blocks  conveyed,  are  to  be  and  remain  my  private  property,  and 
may  be  replatted  or  closed  up  or  occupied  by  me  at  my  option. 

Witness  my  hand  this  2d  dav  of  July,  1887. 

G.  M.  Dodge.*' 

After  the  plat  and  the  dedication  deed  were  recorded  Dodge  began 
to  sell  town  lots,  and  among  other  sales  was  lot  nine  in  block  112  upon 
which  plaintiff,  in  1899,  erected  a  house,  having  purchased  the  lot  from 
Offut,  a  vendee  of  Dodge.  In  the  deed  from  Dodge  to  Offut  in  describ- 
ing the  lot,  after  stating  lot  and  block  number,  the  deed  stated  "accord- 
ing to  the  map  of  said  town  of  Quanah  recorded  in  book  3^  pages  171 
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and  173,  deed  record  Hardeman  County/'  this  being  the  place  of  record 
of  said  deed  and  plat.  The  deed  from  Oflfut  to  Dunham  contained  a 
like  reference  to  the  plat.  On  June  22,  1902,  Dodge,  by  deed  of  that 
date,  conveyed  to  defendant  Oklahoma  City  &  Texas  Railway  Company 
a  strip  66  feet  in  width  from  the  west  side  of  said  McClelland  Avenue 
in  the  following  language :  'lay  the  present  do  grant,  bargain,  sell,  con- 
vey and  relinquish  unto  said  railway  its  successors  and  assigns  (for 
railroad,  telegraph  and  telephone  rigVit  of  way  purposes)  the  right  of 
way  upon,  over  and  along  said  McClelland  Avenue."  The  defendant 
railway  company  about  the  same  time  acquired  by  purchase  from 
various  parties  the  fee  simple  title  to  one  hundred  feet  adjoining  Mc- 
Clelland Avenue  on  the  west  side.  It  also  obtained  from  the  citv  council 
of  the  city  of  Quanah  permission  to  construct  its  tracks  in  and  on  Mc- 
Clelland Avenue  and  the  100  feet  purchase  strip.  About  April  1, 
1903,  defendant  railway  company  completed  the  construction  of  its 
tracks  and  depot  and  began  operating  trains  into  Quanah.  It  con- 
structed on  McClelland  Avenue  on  the  west  56  feet  allowed  from  Dodge 
its  main  track  and  one  side  track  and  near  to  appellee's  residence  and 
between  said  avenue  and  said  residence,  on  the  one  hundred  feet  pur- 
chased, defendant  erected  its  passenger  and  freight  depot,  and  one  side 
track,  called  the  "house  track,"  the  same  being  constructed  between  the 
depot  and  plaintiff's  residence.  There  was  on  the  one  hundred  feet 
between  plaintiff's  lot  on  McClelland  Avenue,  a  residence  occupied  by 
a  family  prior  to  the  construction  of  the  railway,  which  was  moved  out 
to  make  room  for  the  depot.  Between  plaintiff's  residence  and  house 
track  there  was  about  forty  feet  of  space,  which  has  since  the  construc- 
tion of  the  track  been  used  as  a  passageway  for  the  public.  The  passage- 
way or  street  opens  into  the  street  running  east  and  west  in  front  of 
plaintiff's  house. 

The  plaintiff  filed  petition  setting  up  ownership  of  the  lot  in  con- 
troversy and  alleged  that  the  defendant,  by  constl-ucting  its  track  and 
depot  as  stated,  and  by  operating  cars,  engines  and  trains  on  said  rail- 
way, had  diminished  it  in  its  market  value  in  the  sum  of  $750. 

The  defendant  interposed  as  a  defense  that  plaintiff  purchased  his 
lot  and  constructed  his  improvements  with  knowledge  that  McClelland 
Avenue  would  probably  be  used  for  railroad  right  of  way  and  that 
Dodge,  the  common  source  of  title,  when  he  conveyed  plaintiff's  lot, 
reserved  the  right  to  grant  to  railway  or  railway  companies  a  right  of 
way  on  and  in  said  McClelland  Avenue,  and  that  Dodge  had  granted 
such  right  of  way  to  defendant. 

The  jury  were  instructed  that  appellee  was  affected  with  notice  of 
the  reservation  in  the  Dodge  deed  of  dedication,  and  that  in  his  purchase 
of  property  adjacent  to  McClelland  Avenue  he  assumed  the  risk  of 
whatever  damages  the  same  might  sustain  by  reason  of  operating  trains 
thereover  in  the  ''usual  and  customary  way,"  and  such  damages  as  would 
result  from  the  construction  of  a  track  on  such  right  of  way  in  the 
"usual  and  ordinary  way."  The  court  further  charged  that  if  the  jury 
should  "find  the  operations  of  the  engines  and  railway  on  the  main 
track  along  in  McClelland  Avenue  in  proximity  to  plaintiff's  property 
was  not  within  manner  contemplated  in  the  grant  of  the  right  of  way 
Vol.  XXXIX.  Civil— 87. 
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by  Dodge,  and  that  such  operation  contributed,  as  alleged,  to  the  damages 
charged,  then  you  may  under  the  evidence  consider  same  in  determining 
the  damages  sustained  therefrom,  if  any."  And,  in  a  modification  of  a 
special  charge  given  at  appellant's  request,  also  "that  the  defendant 
had  the  right  to  construct  a  main  track  through  and  along  McClelland 
Avenue  and  operate  its  engines  and  general  traffic  business  thereon, 
and  would  not  be  liable  to  plaintiff  for  damages  in  the  depreciation  of 
the  value  of  his  property  thereby,  and  should  you  find  that  switches  at 
that  point  were  reasonably  necessary  to  the  operation  of  said  main 
track  so  constructed,  defendant  would  not  be  liable  for  damages  caused 
thereby;  but  if  you  find  that  defendant  erected  a  depot  and  switch 
yards,  if  any,  on  said  avenue,  and  in  close  proximity  to  plaintiff's 
property,  and  by  reason  thereof  a  greater  burden  was  placed  on  said 
avenue  than  was  contemplated  in  the  grant  by  Dodge,  and  that  by 
reason  thereof  the  main  line  was  used  in  a  manner  not  contemplated 
in  the  original  grant,  and  that  there  was  additional  use  in  running  their 
engines  and  carrying  on  the  traffic  of  said  defendant  on  said  main  line, 
by  reason  of  said  depot  and  said  switches,  and  which,  but  for  such 
additional  switches,  etc.,  would  not  have  been  necessary,  and  you  further 
find  that  such  additional  use  of  said  main  track,  if  any,  damaged  plain- 
tiff's property,  then,  you  should  find  damages  for  plaintiff  on  such 
additional  use  occasioned,  if  any." 

In  so  giving  the  charge  quoted  we  think  there  was  error  as  assigned. 
Thereby  damages  were  authorized  because  of  a  mere  extension  in  the 
use  of  the  right  of  way  beyond  that  originally  contemplated  as  de- 
termined by  the  jury.  No  evidence  other  than  the  deeds  mentioned  is 
cited  as  showing  the  limits  of  the  use  to  be  made  of  the  right  of  way 
as  originally  contemplated.  The  deeds  spoke  for  themselves.  It  was 
for  the  court  and  not  the  jury  to  determine  and  declare  their  legal 
effect,  which  was,  otherwise  than  as  indicated  by  the  charge,  to  confer 
upon  appellant  the  right  to  use  its  right  of  way  for  railway  purposes 
restricted  only  by  the  right  of  the  public  to  the  reasonable  use  of  Mc- 
Clelland Avenue  and  the  right  of  all  persons  not  to  have  a  nuisance 
imposed.  (See  Olive  v.  Sabine  &  E.  T.  Ry.  Co.,  33  S.  W.  Rep.,  142; 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Faires,  26  S.  W.  Rep.,  82 ;  Cane  Belt 
Ry.  Co.  V.  Ridgway,  85  S.  W.  Rep.,  496;  Railway  v.  Grossman,  12 
Texas  Ct.  Rep.,  743 ;  City  of  Houston  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  35 
S.  W.  Rep.,  74;  Territory  of  New  Mexico  v.  IJnited  States  Trust  Co., 
U.  S.,  L.  Ed.,  Bk.  43,  407;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Oakes,  94 
Texas,  155;  Railway  Co.  v.  Pape,  62  Texas,  313;  Texas  &  Sabine  Ry- 
Co.  V.  Meadows,  73  Texas,  32;  Railway  v.  Railway,  71  Texas,  165; 
Lewis  on  Eminent  Domain,  sees.  565-567;  1  Wood  on  Railway  Law, 
654,  n.  1.) 

As  submitted  in  the  charge,  the  jury  in  order  to  assess  damages,  were 
not  required  to  find  that  the  use  of  McClelland  Avenue  had  become  so 
enlarged   as  to  constitute   a   nuisance,   but  were   permitted   to   assess  [ 

damages  for  a  mere  increased  use  of  the  right  of  way  that  may  have 
been  occasioned  by  the  location  of  the  depot.  The  right  to  so  locate  and 
use  the  depot  was  lawfully  acquired — ^it  is  not  even  disputed — and  the 
mere  fact  that  this  was  the  occasion  of  the  increased  use  of  the  right 
of  way  can  not  alter  the  principle.     Whatever  may  be  the  cause,  the 
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right  to  use  is  the  same.  The  only  limitation  is,  that  the  use  of  the 
right  of  way  must  be  reasonable  and  not  extend  to  the  point  of  becoming 
a  nuisance.  The  mere  imposition  of  more  railway  tracks,  however,  or 
an  increased  use  of  tracks  beyond  what  may  have  beeen  originally 
thought  to  be  probable  does  not  constitute  a  nuisance.  (Rainey  v.  Red 
River,  T.  &  S.  Ry.  Co.,  80  S.  W.  Rep.,  96.)  The  natural  development 
of  the  locality  and  change  in  conditions  may  make  such  enlarged  use 
necessary  for  the  public  good".  Such  changed  conditions  are  to  be  ex- 
pected and  should  be  taken  into  contemplation. 

Dodge,  at  the  date  of  his  deed  of  dedication,  had  full  title  to  Mc- 
Clelland Avenue  and  of  the  land  of  which  appellant's  lot  constitutes 
a  part.  He  then  had  in  such  land  every  right  or  privilege  that  could 
be  carved  out  of  it.  He  could  convey  the  whole  absolutely  or  such 
estate  therein  as  he  chose  upon  any  or  no  consideration  as  he  might 
desire.  He  in  fact  platted  the  land  and  dedicated  specified  parts  thereof 
to  the  public  as  passageways.  The  dedication  of  an  easement  or  pas- 
sageway over  McClelland  Avenue,  however,  was  not  made  absolute  in 
the  general  public.  Dodge  reserved  the  right,  which  affected  all  lands 
then  owned  by  him,  to  select  one  or  more  railway  corporations  to  which 
he  might  also  grant  an  easement  or  right  of  passage  over  this  street. 
This  reserved  right  of  course  should  not  be  construed  as  giving  Dodge 
power  to  thus  enable  railways  to  wholly  occupy  and  use  the  avenue  to 
the  entire  exclusion  of  the  general  public,  for  to  so  construe  the  pro- 
vision would  constitute  a  repugnant  clause  enabling  Dodge  to  entirely 
defeat  the  dedication  to  the  public,  restricted  though  it  was,  and  which 
therefore  could  not  be  upheld.  In  this  case,  however,  the  public  right 
is  not  involved.  It  is  not  insisted  that  the  use  of  the  avenue  as  a 
passing  way  has  been  unnecessarily  or  unreasonably  impeded.  The 
question  as  presented  by  the  record  is  one  of  private  right  merely. 
Appellee,  a  private  person,  complains  that  by  the  construction  and 
operation  of  appellant's  railway  his  property  has  been  injured,  and  his 
right  of  recovery  should  be  restricted,  in  the  absence  of  allegation  and 
proof  of  such  use  of  McClelland  Avenue  as  constitutes  a  nuisance,  to 
such  injury,  if  any,  as  has  been  done  appellee's  property  by  the  erection 
of  a  depot  and  the  use  and  operation  of  appellant's  railway  on  land 
not  embraced  within  said  avenue. 

Because  of  the  error  discussed,  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Red  River,  Texas  &  Southern  Railway  Company  et  al.  v.  Eastin 

&  Knox. 

Decided  May  27,  1905. 

1. — Cattle  Sliipment — ^Hearsay — ^Valne— Opinion. 

Where  a  cattleman  who  had  worked  with  cattle  a  long  time  accompanied 
a  shipment  of  cattle  to  market,  his  testimony  as  to  their  value  per  head  when 
shipped  and  his  estimate  of  the  damage  to  them  resulting  from  delay  in  the 
transportation  was  not  inadmissible  as  hearsay  nor  as  opinion. 
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8. — Same — ^Damage  and  Xarket  Talne — ^Evldenoe. 

Where  the  witness,  after  testifying  to  the  value  per  head  of  the  cattle  at 
the  point  of  shipment  and  their  condition  upon  arrival  at  destination,  stated 
that  they  were  damaged  $6  per  head  by  the  delay,  etc.,  this  was  but  a  short 
method  of  stating  the  diflference  in  their  market  value,  and  objection  to  the 
evidence  on  the  ground  that  it  did  not  form  any  basis  for  assessing  the  damages 
was  not  well  taken.     Following  Railway  v.  Halsell,  36  Texas  Civ.  App.  522. 

3. — Same — Connecting   Carriers — Refusal  to   Accept   Cattle  Tendered — ^Notice. 

Where  a  connecting  railroad  refused,  without  excuse,  to  receive  cattle  when 
tendered  to  it,  and  by  reason  thereof  they  had  to  be  kept  in  muddy  pens  until 
it  afterwards  did  accept  them,  it  was  liable  for  the  damages  naturally  and 
proximately  resulting  therefrom,  whether  or  not  it  had  notice  of  the  condition 
of  the  pens.     Rev.  Stats.,  arts.  4536,  4496. 

4. — Same — ^Tender  for  Shipment — ^Waiver. 

Where  the  connecting  road  agreed  to  receive  the  cattle  tendered  to  it,  this 
was  a  waiver  of  any  informality  or  supposed  insufficiency  in  the  tender. 

5. — Same — ^Damage  on  Another  Road. 

A  judgement  against  the  defendant  roads  for  damages  to  a  through  ship- 
ment of  cattle  will  not  be  reversed  because  there  was  evidence  tending  to  show 
that  the  cattle  received  some  damages  on  yet  another  road,  not  a  party,  where 
there  was  neither  pleading  nor  proof  that  plaintiffs  were  responsible  therefor, 
and  the  charge  restricted  the  jury  to  such  damages  as  resulted  from  the  acts 
and  negligence  of  the  defendants. 

Appeal  from  the  District  Court  of  Jack.  Tried  below  before  Hon. 
J.  W.  Patterson. 

N.  H.  Lassiter,  Robert  Harrison  and  Sil  Stark,  for  appellants. — 1. 
The  testimony  of  J.  B.  Graves  was  inadmissible,  because  it  was  tlie 
opinion  of  the  witness,  and  does  not  state  the  facts.  An  estimate  on 
the  part  of  a  witness  in  a  lump  sum  of  the  gross  amount  of  damage 
done  to  cattle  per  head  should  not  go  to  the  jury.  The  proper  way  to 
arrive  at  the  measure  of  damage  in  such  a  case  as  this  is  to  show  the 
difference  between  the  market  value  of  the  cattle  as  they  did  arrive 
and  as  they  should  have  arrived.  Eailway  Co.  v.  Halsell,  80  S.  W.  Rep., 
141;  Railway  Co.  v.  Wright,  21  S.  W.  Rep.,  80;  Railway  Co.  v.  Staton, 
49  S.  W.  Rep.,  277. 

2.  If  the  Red  River,  Texas  &  Southern  Company  was  negligent  in 
refusing  to  receive  these  cattle  when  tendered  to  it  by  the  Rock  Island, 
and  on  account  thereof  it  was  necessary  to  hold  the  cattle  for  a  time 
in  the  pens  of  some  other  company  at  Fort  Worth,  the  Red  River,  Texas 
&  Southern  Company  is  not  liable  for  injury  that  arose  by  reason  of 
the  unusually  muddy  or  bad  condition  of  these  pens,  caused  by  the 
negligence  of  the  owners  thereof.  Hunt  Bros.  v.  Railway  Co.,  74  S. 
W.  Rep.,  69;  Railway  Co.  v.  Barry,  83  S.  W.  Rep.,  5,  and  authorities 
cited. 

3.  The  evidence  showed  that  the  cattle  were  damaged  while  in  the 
possession  of  the  Choctaw,  Oklahoma  and  Gulf  Railway  Company,  and 
fails  to  show  what  part  of  the  damage  occurred  while  in  possession  and 
in  charge  of  these  defendants.  The  evidence  is  insufficient  to  support 
the  verdict  because  it  fails  to  show  what  damage  was  done  by  these  de- 
fendants and  fails  to  show  what  damage  was  legally  chargeable  .to 
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them.    Railway  Co.  v.  Vaughan,  41  S.  W.  Rep.,  416;  Railway  Co.  v. 
Llano  Live  Stock  Co.,  33  S.  W.  Rep.,  748. 

2'hos,  D.  Sparer,  for  appellees. — 1.  The  evidence  of  said  witnesses, 
Graves  and  Knapp,  was  admissible  because  when  taken  together  it 
shows  the  difference  between  the  market  value  of  the  cattle  at  Tulsa 
in  the  condition  in  which  they  arrived  and  the  condition  in  which  they 
should  have  arrived.  Texas  &  P.  Ry.  v.  Boggs,  40  S.  W.  Rep.,  21,  22; 
Chicago,  R.  I.  &  T.  Ry.  Co.  v.  H^lsell,  80  S.  W.  Rep.,  140 ;  Gulf,  W. 
T.  &  P.  Ry.  Co.  V.  McCampbell,  85  S.  W.  Rep.,  1158;  Fort  Worth  & 
D.  C.  Ry.  Co.  V.  Wagner  Nat.  Bank,  81  S.  W.  Rep.,  1050. 

2.  Appellants  should  have  received  and  carried  the  cattle  to  their 
destination  when  offered  to  them  at  'Fort  Worth,  and  the  damages,  hav- 
ing resulted  solely  from  and  after  such  wrongful  refusal,  appellants 
became  responsible  therefor.  Rev.  Stats.,  art.  4535;  3  TJ.  S.  Com. 
Stats.,  p.  3155,  sec.  3,  p.  3159,  sees.  7,  8,  9;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Godair,  22  S.  W.  Rep.,  777 ;  5  Am.  &  Eng.  Ency.  Law,  160  b ;  6  Id., 
p.  608. 

3.  It  was  shovm  that  the  cattle  were  tendered  to  appellants,  and  they 
having  agreed  to  receive  the  same,  and  they,  not  having  plead  that 
the  tender  was  not  made  in  their  petition,  and  not  having  shown  that 
the  pens  in  which  the  cattle  were  tendered  were  not  their  pens,  can  not 
now  urge  as  a  defense  that  the  pens  were  not  theirs,  and  that  they  are 
not  responsible  for  the  cattle  being  damaged  therein  by  reason  of  their 
muddy  condition.  Lemmon  v.  Hanley,  28  Texas,  227 ;  Mimms  v.  Mitch- 
ell, 1  Texas,  443 ;  1  Rose  Notes,  Texas  Repts.,  40 ;  2  Rose  Notes,  Texas 
Repts.,  164;  1  Greenleaf  on  Ev.,  sees.  50,  51. 

CONNER,  Chief  Justice. — Appellees  instituted  this  suit  against 
the  Chicago,  Rock  Island  &  Gulf,  the  Chicago,  Rock  Island  &  Pacific, 
the  Red  River,  Texas  &  Southern,  and  the  St.  Louis  &  San  Francisco 
Railway  Companies  in  the  District  Court  of  Jack  County,  to  recover 
damages  because  of  injuries  to  157  head  of  cattle  shipped  from  Jacks^ 
boro,  Texas,  to  Tulsa,  Indian  Territory,  on  November  22,  1902.  The 
trial  resulted  in  a  judgment  in  favor  of  the  two  Rock  Island  companies 
and  against  the  others  named,  which  are  designated  in  the  evidence, 
and  for  the  sake  of  brevity,  will  hereafter  be  referred  to  as  the  Frisco. 

Briefly  stated,  it  was  alleged  and  proven  that  on  November  22,  1902, 
appellees  entered  ii^to  a  shipping  contract  with  the  Chicago,  Rock  Island 
&  Gulf  Railway  Company  at  Jacksboro  for  transportation  of  said  cattle 
to  Fort  Worth,  and  thence  via  the  other  railway  companies  named  to 
Tulsa.  Upon  arrival  in  Fort  Worth  the  Frisco  was  notified  thereof 
and  tender  made  of  the  cattle  for  immediate  continued  transportation. 
The  Frisco  at  first  agreed  to  receive  and  ship  the  cattle  as  originally 
billed,  but  later  refused  on  the  ground  that  a  bridge  on  its  line  had 
washed  away.  The  cattle  were  therefore  unloaded  in  pens  used  by  the 
Rock  Island  and  Frisco  companies  and  remained  therein  until  appellees, 
after  considerable  effort  secured  a  new  contract  with  the  Rock  Island 
companies  to  ship  the  cattle  over  their  line  by  way  of  Oklahoma  City. 
The  pens  were  very  muddy.  The  cattle  remained  therein  from  Sun- 
day morning  until  Tuesday  evening  of  the  same  week,  when  they  finally 


582  Texas  Civil  Appeals  Reports,  Vol.  39.  [Hay, 

left  Fort  Worth  over  the  Rock  Island.  The  evidence  tends  to  show  that 
this  detention  in  the  pens  could  not  reasonably  have  been  avoided,  and 
that  the  cattle  were  damaged  by  reason  thereof  as  alleged.  No  evidence 
whatever  justifying  the  Frisco  in  its  refusal  to  receive  the  cattle  was 
offered,  and  it  further  appears  that  the  cattle  were  delivered  to  the 
Frisco  at  Oklahoma  City,  and  by  that  company  further  transported  to 
Tulsa,  where  they  were  finally  delivered,  and  where  it  was  found  that 
the  cattle  were  injured  and  depreciated  in  value  in  the  amount  of  the 
verdict  and  judgment. 

Error  is  first  assigned  to  the  courts  ruling  in  admitting  the  testimony 
of  J.  B.  Graves,  who  accompanied  the  cattle,  as  to  the  amount  of  dam- 
age. The  bill  of  exception  shows  that  he  testified  that  the  cattle  were 
worth  $20  a  piece  when  they  left  Jacksboro,  and  in  his  opinion  were 
damaged  $6  en  route  to  Tulsa.  The  testimony  is  objected  to  as  hear- 
say, irrelevant  and  only  the  opinion  of  the  witness,  and  that  the  answer 
did  not  form  any  basis  for  assessing  damages  in  the  case,  and  was 
not  proper  basis  for  damage.  If  competent  the  evidence  was  certainly 
relevant.  It  related  to  one  of  the  material  issues  in  the  case,  and  the 
objection  that  it  was  hearsay  is  untenable  as  against  opinions  of  quali- 
fied persons  of  market  value.  Knowledge  of  market  values  being  fre- 
quently based  wholly  upon  knowledge  of  sales  made  between  others, 
market  reports,  etc.  It  is  not  objected  that  the  witness  did  not  qualify 
himself.  Among  other  things  he  testified  as  follows:  "These  cattle 
were  worth  about  $20  per  head.  I  am  a  cattleman  and  have  worked 
with  cattle  a  long  time.  I  think  I  know  the  value  of  cattle.  I  ought 
to.  When  these  cattle  left  here  they  were  in  a  condition  for  beef.  By 
being  left  in  the  muddy  pens  at  Fort  Worth  and  at  Oklahoma  City 
and  on  the  side  track,  and  being  hauled  around  like  they  were,  these 
cattle  were  just  damaged  enough  that  when  they  left  here  they  were  in 
a  condition  for  beef  and  when  they  got  to  Tulsa  they  were  in  a  con- 
dition to  be  put  on  feed.  That  was  their  condition.  They  were  skinned 
and  bruised  up  some.'*  He  further  testified  that  because  of  their  con- 
dition when  they  were  put  in  the  pens  at  Tulsa,  they  would  not  at  first 
eat.  And  we  think  the  court's  ruling  came  fairly  within  the  conclusion 
reached  by  us  in  the  case  of  Chicago,  Rock  Island  &  Texas  Railway 
Company  v.  Halsell,  36  Texas  Civ.  App.,  622,  80  S.  W.  Rep.,  140, 
where  testimonv  of  a  similar  character  was  held  to  be  but  a  short  method 
of  stating  the  difference  in  the  market  value  of  the  cattle  in  controversy. 
See  that  case  and  authorities  on  that  point  therein  cited.  We  think  it 
apparent  from  the  agreed  statement  of  facts  and  appellant's  bill  of 
exception  No.  1,  and  the  court's  explanation  thereof  that  the  evidence 
was  directed  to  the  issue  of  the  difference  between  the  market  value  of 
the  cattle  in  controversy  at  Tulsa  in  the  condition  they  did  arrive  and 
in  which  they  would  have  arrived  had  due  care  and  diligence  been 
exercised  in  the  transportation ;  and  the  witness  having  stated  the  fact? 
we  conclude  as  a  whole  that  no  reversible  error  in  the  respect  discussed 
has  been  shown. 

What  we  have  said  in  the  disposition  of  the  first  assignment  we  think 
also  substantially  applies  to  the  objections  made  to  the  introduction  of 
the  evidence  complained  of  in  the  second  assignment,  which  will  there- 
fore also  be  overruled. 
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Error  is  aligned  to  the  third  paragraph  of  the  court's  charge,  which 
is  as  follows:  "If  you  believe  the  cattle  were  carried  by  the  defendant 
Chicago,  Bock  Island  &  Gulf  Bailway  Company  to  Fort  Worth,  and 
there  tendered  to  the  Bed  Biver,  Texas  &  Southern  Bailroad  Company, 
and  if  you  believe  that  said  Bed  Biver,  Texas  &  Southern  Bailroad 
Company  negligently  failed  to  receive  said  cattle  and  transport  them 
on  over  their  line,  and  if  you  believe  that  by  reason  of  such  failure  the 
cattle  had  to  be  kept  in  mudSy  pens  at  Port  Worth,  Texas,  for  a  con- 
siderable time,  and  if  by  reason  thereof  the  said  cattle  were  damaged, 
then  if  you  so  find  and  believe,  you  are  charged  that  said  Bed  Biver, 
Texas  &  Southern  Bailroad  Company  would  be  liable  to  plaintiff  for 
such  damages  as  were  incurred  by  such  failure  to  receive  and  transport 
said  cattle.'*  Bevised  Statutes,  article  4635,  made  it  the  duty  of  the 
Frisco  to  receive  from  the  Bock  Island  the  cattle  tendered  to  it  for  the 
purpose  of  further  transportation.  And  article  4496,  Bevised  Statutes, 
expressly  declares  that  in  case  of  a  refusal  to  so  take  and  transport 
property,  the  refusing  corporation  shall  pay  to  the  party  aggrieved  all 
damages  which  shall  be  sustained  thereby.  As  before  stated,  no  excuse 
for  failure  to  receive  the  cattle  was  shown  by  the  Frisco.  The  evidence 
tended  to  show  that  the  detention  in  the  pens  was  reasonably  necessary, 
and  the  charge  in  question  required  the  jury  to  *T)elieve  that  by  reason 
of  snch  failure  the  cattle  had  to  be  kept  in  the  muddy  pens,'*  etc.  In 
such  event  we  think  the  damage  done  the  cattle  by  reason  of  their 
necessary  detention  in  the  pens  was  damage  for  which  the  Frisco  was 
liable.  In  such  case  it  can  not  escape  liability  on  the  ground,  as  in- 
sisted,- that  it  could  assume  that  the  cattle  would  be  reasonably  well 
cared  for  during  the  enforced  detention  in  Fort  Worth.  Under  the 
state  of  facts  submitted  by  the  charge,  the  Frisco  was  liable  for  all 
damages  that  naturally  and  proximately  resulted  from  its  failure, 
whether  it  had  notice  of  the  condition  of  the  pens  or  not,  as  in  such 
case  the  law  will  impute  notice  to  it  of  such  proximate  and  natural  re- 
sults. Besides,  if  the  pens  were  thus  used  by  the  Frisco,  as  there  was 
evidence  tending  to  show,  knowledge  and  responsibility  for  the  condi- 
tion of  the  pens  should  also  be  imputed  to  it. 

Complaint  is  made  of  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial  on  numerous  grounds.  One  is  that  there  is  no  evidence 
of  a  sufficient  tender  of  the  cattle  and  tariff  rate  at  Fort  Worth.  This 
objection,  however,  it  seems  to  us,  is  completely  answered  by  the  state- 
ment that  no  such  objection  was  urged  at  the  time,  and  that  the  Frisco 
at  first  agreed  to  receive  the  cattle,  thereby  waiving  any  informality  or 
supposed  insufficiency  in  the  tender.  Again  it  is  insisted  that  the  evi- 
dence tends  to  show  that  the  cattle  received  some  damage  at  Oklahoma 
City  while  on  the  Choctaw,  Oklahoma  &  Gulf  Bailway  Company.  There 
is  some  evidence  of  damages  as  presented  in  this  contention,  but  we 
think  the  evidence  in  this  particular  does  not  require  a  reversal.  There 
is  neither  pleading  nor  proof  that  appellees  were  responsible  therefor, 
or  that  the  injuries  mentioned,  if  any,  were  the  result  of  negligence 
on  the  part  of  anyone,  and  the  court  in  its  charge  expressly  limited  the 
jury  in  their  finding  of  damages  to  such  as  resulted  from  negligence 
on  the  part  of  the  Frisco.  The  jury  under  the  charge  were  not  author- 
ized to  find  damages  against  the  Frisco,  except  such  as  resulted  from 
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the  detention  of  the  cattle  in  the  pens  at  Fort  Worth,  and  such  as 
resulted  from  its  negligence  after  having  received  the  cattle  at  Okla- 
homa City,  thus,  as  stated,  excluding  from  the  consideration  of  the 
jury  the  damages,  if  any,  occurring  on  other  lines. 

What  we  have  said  we  think  substantially  disposes  of  all  assignments, 
and  all  are  accordingly  overruled  and  the  judgment  affirmed. 

Affirmed. 
Writ  of  error  refused. 


Texas  and  Pacific  Railway  Company  v.  W.  H.  Leakey. 

Decided  May  27,  1905. 

1. — Carrier  of  Passenerers — Negligence— Several  Ground! — ^Proof. 

Where  the  alleged  grounds  of  negligence  causing  injuries  to  a  passenger 
were  a  failure  to  fasten  back  the  door  of  a  car  so  as  to  cause  the  door  to 
safely  stand  open;  that  the  catch  in  use  for  holding  the  door  open  was  old 
and  out  of  repair,  and  that  the  train  was  carelessly  and  suddenly  stopped  with 
great  force,  throwing  the  door  against  plaintiff,  proof  of  some  degree  of  neg- 
ligence with  reference  to  any  one  of  the  grounds  alleged  entitled  plaintiff  to 
recover. 

2. — Same— Personal  Injury — ^Verdict  not  Sxoetsiye. 

Where  plaintiff,  a  fanner,  had  a  foot  and  hip  injured  and  three  ribs 
broken,  the  injuries  being  attended  with  great  pain  and  depriving  him  of  the 
ability  to  work  for  some  time,  a  verdict  for  $1,250  was  not  excessive. 

8. — Charge— Refntal. 

It  is  not  error  to  refuse  a  requested  charge  which  is  embraced  in  the  main 
charge  given. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
B.  L.  Jones. 

r.  J.  Freeman  and  Head,  Dillard  &  Read,  for  appellant. 

Randetl  &  Wood,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  is  a  suit  brought  by  ap- 
pellee against  appellant  to  recover  damages  for  personal  injuries  re- 
ceived while  a  passenger  on  appellant's  train.  A  trial  resulted  in  a 
verdict  and  judgment  for  appellee,  and  appellant  perfected  an  appeal. 

Conclusions  of  Fact. — On  the  5th  of  June,  190^,  appellee  procured 
a  ticket  at  Bonham,  Fannin  County,  for  passage  over  appellant's  rail- 
road to  Bells,  Grayson  County.  He  boarded  the  train  and  took  a  seat 
in  the  smoking  car,  about  three  seats  from  the  rear  of  the  coach.  When 
the  station  of  Bells  was  announced  he  arose  from  his  seat  and  walked  to 
the  rear  door,  it  being  the  proper  door  to  alight  from  the  train.  He 
stepped  out  of  the  door  with  his  right  foot  when  the  train  was  suddenly 
stopped  and  the  car  door  slammed  to  and  caught  his  left  foot  between 
the  door  and  door  facing,  throwing  him  out  on  the  platform  of  the 
car  and  severely  injuring  him.    The  injuries  consisted  of  three  broken 
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ribs,  an  injury  to  the  hip  and  an  injury  to  the  left  foot.  He  was  unable 
to  perform  manual  labor  for  several  weeks  and  suffered  great  physical 
pain.    The  accident  occurred  about  9 :30  o'clock  p.  m. 

The  train  porter  testified  in  substance  that  as  the  train  approached 
the  station  of  Bells  he  passed  through  the  train  and  pushed  the  car 
door  of  the  car  in  which  appellee  was  riding,  open  so  that  the  door 
fastenings  would  catch,  as  it  was  his  duty  to  do,  and  that  he  then  an- 
nounced the  station.  The  fastening  is  made  in  two  parts,  one  part  fast^ 
ened  to  the  floor  and  the  other  to  the  door.  The  part  that  is  fastened 
to  the  door  has  a  spring  to  it  and  passes  over  the  part  on  the  floor  and 
holds  it  that  way.  If  the  fastening  is  in  good  repair  it  will  hold  the  door 
open.    To  shut  the  door  you  have  to  jerk  it  off  the  fastening. 

There  was  evidence  tending  to  show,  and  which  would  have  justified 
the  jury  in  finding,  (1)  that  the  defendant  failed  to  fasten  the  door  of 
the  car  so  that  it  would  stand  open;  (2)  that  the  catches  or  fastenings 
for  holding  the  door  open  were  out  of  repair  and  would  not  hold  the 
door  open;  (3)  that  when  the  train  was  stopped  it  was  stopped  with 
such  force  and  in  such  a  sudden  manner  that  thereby  the  door  was 
thrown  shut;  that  by  reason  of  some  one  or  more,  or  all  of  these  acts 
of  negligence  the  coach  door  was  slammed  to  and  plaintiff^s  foot  caught, 
throwing  him  on  the  platform  of  the  car  and  causing  his  injuries.  Three 
or  four  days  after  the  accident  to  appellee  the  car  was  examined  at 
Texarkana  by  appellant's  car  repairer,  and  he  says  that  at  that  time 
the  car  door  fastenings  were  all  right. 

Opinion. — The  appellee's  testimony  as  to  how  the  injury  occurred  is 
sustained  by  the  facts  and  circumstances  surrounding  the  injury.  After 
he  was  injured  he  was  first  seen  by  the  witness,  Pritchett,  who  testified 
that  appellee  was  lying  on  the  rear  platform  of  the  smoking  car  face 
downward,  groaning,  his  head  to  the  east,  his  feet  to  the  west.  The 
train  was  going  west.  Witness  called  the  conductor's  attention  to  him ; 
when  asked  what  was  the  matter  by  the  conductor  he  replied  that  the 
door  came  to  and  caught  his  foot  and  threw  him  down.  His  doctor  testi- 
fied to  an  injury  to  the  foot,  and  there  is  no  evidence  tending  to  show 
that  such  injury  was  caused  in  any  other  manner  than  the  slamming 
to  of  the  door  catching  it  between  the  door  and  door  facing.  Appellant 
insists  that  the  evidence  shows  that  appellee  was  a  man  over  six  feet 
in  height,  that  the  distance  from  car  door  to  car  door  between  the 
cars  was  only  five  feet,  and  that  when  appellee  was  first  discovered  he 
was  lying  "stretched  out  at  full  length  on  the  rear  platform"  of  the 
car  and  it  is  argued  that  his  feet  must  have  extended  a  foot  or  more 
in  the  coach  out  of  which  he  fell,  and  that  he  must  have  struck  his 
foot  against  some  unknown  object  at  a  point  a  foot  or  more  before  he 
reached  the  door.  This  argument  is  not  sound.  There  was  no  evidence 
that  the  appellee  was  lying  "stretched  out  his  full  length"  on  the  rear 
platform.  Nor  was  there  any  testimony  that  his  feet  extended  in  the 
car  door  a  foot  or  more.  The  witness  Pritchett  testified,  "that  his  best 
recollection  is  that  part  of  his,  appellee's,  body  was  on  the  rear  platform 
of  the  smoker  and  a  part  of  it  on  the  front  platform  of  the  chair  car,  hife 
feet  on  the  smoker  or  in  the  doorway."  There  is  nothing  in  the  evidence 
to  justify  the  inference  that  appellee  struck  his  foot  against  some  un- 
known object  before  reaching  the  car  door. 
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The  grounds  of  negligence  alleged,  were:  (1)  that  defendant  failed 
to  fasten  back  said  door  so  as  to  cause  the  same  safely  to  stand  open; 
(2)  that  the  catch  in  use  for  the  purpose  of  holding  the  door  was  old, 
worn,  and  out  of  repair;  (3)  that  the  train  upon  which  plaintiflE  was 
riding  was  carelessly  and  suddenly  stopped  with  great  force  and  the 
door  thrown  from  its  fastenings.  As  stated  in  our  conclusions  of  fact, 
there  was  suflBcient  evidence  tending  to  support  each  ground  of  negli- 
gence charged  to  justify  a  verdict  in  favor  of  appellee,  based  on  either 
one  or  more  or  all  of  said  grounds.  The  appellee  at  the  time  of  his 
injury  being  a  passenger  and  in  no  position  to  examine  the  fastenings 
to  the  door,  could  not  state  specifically  what  caused  his  injuries,  whether 
it  was  the  failure  of  the  porter  to  press  the  door  back  on  its  fastenings, 
the  insufficiency  of  the  fastenings  to  hold  the  door  or  the  sudden  stop- 
ping of  the  train,  throwing  the  door  ofif  the  fastenings.  Nor  do  we 
think  this  was  necessary.  He  was  only  required  to  show  some  degree 
of  negligence  on  the  part  of  appellant,  as  alleged  in  his  pleadings. 
He  was  a  passenger,  and  the  appellant  owed  him  a  high  degree  of  care. 
If  any  one  or  more  of  the  grounds  of  negligence  alleged  was  proved, 
plaintiff  was  entitled  to  recover.  As  stated,  the  evidence  was  suflBcient 
to  justify  the  finding  of  the  jury  on  the  issue  of  negligence.  Mexico 
Cent.  Ry.  Co.  v.  Lauricella,  87  Texas,  277;  Receivers  v.  Withers,  1 
Texas  Civ.  App.,  644;  Railway  v.  Smith,  74  Texas,  277;  Railway  v. 
Brinker,  68  Texas,  602;  Railway  v.  Hennesy,  76  Texas,  156.) 

It  is  insisted  that  the  verdict  is  excessive.  The  evidence  showed  that 
appellee  had  three  ribs  broken  and  the  right  hip  and  the  left  foot  in- 
jured in  the  accident.  There  were  abrasions  of  the  skin  on  his  hip  and 
the  next  day  discoloration.  The  next  day  the  left  foot  was  swollen. 
Appellee  suffered  great  physical  pain  and  still  suffers  pain.  He  has 
not  been  able  to  work  much  since  he  was  hurt.  He  is  a  farmer  and 
worked  as  a  farm  hand  prior  to  the  injury.  He  is  married  and  has  five 
children.    The  verdict  was  for  $1,250.    The  verdict  is  not  excessive. 

The  special  charge  set  out  in  the  tenth  assignment  of  error,  the 
refusal  of  which  is  complained  of,  was  embraced  in  the  court^s  main 
charge,  and  hence  the  court  did  not  err  in  refusing  the  same. 

Finding  no  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed. 

Writ  of  error  refused. 


Henry  M.  Gbiffin,  By  Guardian,  v.  J.  W.  Harris  bt  al. 

Decided  May  27,  1906. 

1. — ^Homestead — Sale  in  Gnardianship  Proceedings. 

Where  land,  the  homestead  of  a  lunatic,  was  sold  by  his  guardian  to  pay 
debts,  under  an  order  of  court,  the  question  whether  the  purchaser  acquired 
a  good  title  is  not  controlled  by  the  fact  that  the  records  in  the  guardianship 
proceedings  failed  to  show  that  the  property  was  adjudged  a  homestead,  but 
the  test  is,  whether  the  property  was  in  fact  homestead  at  the  time  of  the  sale. 

8. — Same— Tenant  in  Common. 

Where  a  tenant  in  common  owns  jointly  with  others  a  tract  in  excess  of 
200  acres,  he  is  entitled  to  claim  his  interest  in  the  entire  as  a  hometsead  to 
the  extent  of  200  acres. 
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— laTentory — ^Failure  to  Set  Ailde  Homestead. 

That  the  court  required  the  guardian  to  place  the  land  on  the  inventory, 
in  accordance  with  the  statute,  and  failed  to  set  it  aside  as  a  homestead,  as 
the  statute  directs,  did  not  have  the  effect  of  waiving  the  homestead  exemp- 
tion and  making  the  land  liable*  for  the  debts  of  the  estate.  Rev.  8tats.,  arts. 
1965,  2046. 

4. — Same— Void  Order  of  Sale  of  Homestead. 

Since  the  Constitution  protects  the  homestead  from  forced  sale  for  the 
payment  of  debts,  the  order  of  the  County  Court  directing  its  sale  for  such 
purpose,  was  a  nullity,  and  no  title  passed  to  the  purchaser  at  this  sale, 
irrespective  of  whether  or  not  he  had  knowledge  that  the  property  was  home- 
stead.   Const,  art.  16,  sec.  50. 

6. — Same— Guardianship  Proceeding  as  Affeetlng  Homestead  Right. 

Where,  upon  motion  of  a  creditor  for  correction  of  the  inventory  of  the 
estate,  the  court  directed  the  guardian  to  place  the  land  thereon,  and  the 
guardian  claimed  and  pleaded  at  that  time  that  the  land  was  homestead,  such 
order  of  the  court  did  not  affirmatively  adjudge  that  the  land  was  not  the 
homestead. 

Error  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

J.  W.  Donaldson,  for  plaintiff  in  error. — 1.  If  the  premises  were  the 
homestead  of  said  lunatic  and  his  family  when  he  was  adjudged  a 
lunatic,  and  were  then  occupied  by  them  as  a  homestead,  and  appellee 
J.  W.  Harris  knew  of  such  occupancy,  he  could  not  claim  that  his  want 
of  knowledge  that  said  lunatic  claimed  the  premises  as  his  homestead, 
protected  his  purchase  under  said  guardian  sale.  Parr  v.  Newley,  73 
Texas,  468;  Watkins  v.  Edwards,  23  Texas,  448;  Crockett  v.  Temple- 
ton,  65  Texas,  136;  Higgins  v.  Bordages,  88  Texas,  465;  Jenkins  v. 
Volz,  54  Texas,  636. 

2.  The  court  having  found  that  the  premises  were  the  homestead  of 
Henry  M.  QriflBn  when  he  was  adjudged  a  lunatic,  and  that  he 
was  then  the  head  of  a  family,  the  County  Court  had  no  jurisdiction 
to  order  the  sale  of  said  homestead.  Yarboro  v.  Brewster,  38  Texas, 
397;  Hamblin  v.  Wamecke,  31  Texas,  91;  Sec.  50,  art.  16,  Constitution 
of  Texas;  Botts  v.  Robertson,  93  Texas,  371;  Withers  v.  Patterson,  27 
Texas,  496 ;  Marks  v.  Hill,  46  Texas,  350. 

Thurmond  &  Steger,  for  defendants  in  error  J.  W.  Harris  and  A.  M. 
Griffin. — The  court  did  not  err  in  refusing  to  treat  the  orders  of  the 
County  Court  as  nullities,  and  properly  rendered  judgment  for  plain- 
tiff. Weems  v.  Masterson,  80  Texas,  45;  Bouldin  v.  Miller,  87  Texas, 
359;  Murchison  v.  White,  54  Texas,  82;  Mills  v.  Henderson,  60  Texas, 
363;  McNally  v.  Haynes,  59  Texas,  583;  Alexander  v.  Maverick,  18 
Texas,  196 ;  Lynch  v.  Baxter,  4  Texas,  445 ;  Heath  v.  Layne,  62  Texas, 
687;  Gillenwaters  v.  Scott,  62  Texas,  670;  Chapman  v.  Frank,  60 
Texas,  46. 

Richard  B.  SempJe,  for  the  other  defendants  in  error,  joint  owners 
of  the  land  partitioned. — Our  Supreme  Court  has  said  in  Boots  v. 
Robertson,  93  Texas,  371,  that  the  exemption  of  the  homestead  from 
forced  sale  expressed  in  section  50  of  article  16  of  our  present  Consti- 
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tution  applies  to  property  while  the  head  of  the  family  is  living,  and 
that  the  Legislature  can  provide  for  the  sale  of  the  homestead  only 
after  the  head  of  the  family  is  dead.  It  therefore  becomes  a  grave 
question  whether  a  guardian  of  a  lunatic  while  he  is  confined  in  the 
lunatic  asylum  can  sell  under  orders  of  the  court  the  lunatic's  home- 
stead and  thereby  deprive  him  of  the  only  piece  of  property  which  could 
have  contributed  to  his  support.  See  Sampson  v.  Williamson,  6  Texas, 
102;  Root  V.  Robertson,  93  Texas,  371;  Heidenheimer  v.  Thomas,  63 
Texas,  290. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by  J. 
W.  Harris  against  J.  P.  GriflBn  and  others  to  recover  a  one-sixteenth 
interest  in  328  acres  of  land  situated  in  Fannin  County,  and  for  par- 
tition. A  trial  before  the  court  without  the  intervention  of  a  jury 
resulted  in  a  judgment  for  plaintiff  for  the  land  sued  for,  and  a  decree 
for  partition  and  appointing  commissioners  to  partition  the  land.  Prom 
this  judgment  Henry  M.  GriflBn,  by  his  guardian  ad  litem,  prosecutes 
a  writ  of  error. 

Conclusions  of  Fact — Henry  M.  GriflBn  and  Alice  M.  GriflBn  were 
married  on  November  14,  1900,  and  as  the  fruits  of  such  marriage 
they  have  one  child  about  three  years  old.  Henry  M.  GriflBn  inherited 
through  his  mother,  Mary  Jane  GriflBn,  deceased,  a  one-sixteenth  interest 
in  the  328  acres  of  land  described  in  the  petition.  After  his  marriage 
he  and  his  wife  moved  upon  this  328  acres  and  lived  in  a  house  situated 
thereon  and  cultivated  about  20  acres  of  the  land  the  first  year,  and 
about  40  acres  the  second  year  they  so  lived  thereon.  He  had  thereon 
his  farming  tools,  plows,  cultivators  and  household  and  kitchen  furni- 
ture. The  house  was  not  on  the  tract  cultivated,  but  was  on  the  328 
acres.  The  remainder  of  the  land  was  owned,  one-half  by  J.  P.  GriflBn, 
the  father  of  Henry  M.,  and  the  balance,  seven-sixteenths,  by  his  broth- 
ers and  sisters.  Henry  M.  GriflBn,  while  so  living  upon  the  land  was 
by  the  proper  authorities  of  Fannin  County,  adjudged  a  lunatic  on 
October  8,  1902,  and  sent  to  the  State  Lunatic  Asylum  at  Austin,  where 
he  has  since  been  and  is  now  confined.  His  wife,  Alice  M.  GriflBn,  was 
appointed  guardian  of  the  estate  of  Henry  M.  GriflBn  and  duly  qualified 
as  such. 

On  October  10,  1902,  said  guardian  filed  her  first  inventory  and  list 
of  claims,  which  showed  that  said  estate  owned  the  following  property, 
to  wit:  One  horse,  worth  $25;  one  buggy,  worth  $50;  one  saw,  worth 
$2;  another  saw,  worth  $0.50;  one  square,  worth  $0.50;  said  property 
alleged  in  said  inventory  to  be  the  community  property  of  said  lunatic 
and  his  wife,  Alice  M.  GriflBn;  said  list  of  claims  consisted  of  one  note 
for  $320,  dated  July  17,  1902,  bearing  8  percent  per  annum  interest 
from  date.  One  note  for  $211.10,  given  by  W.  S.  Church,  dated  July 
21,  1902,  secured  by  chattel  mortgage  on  crops,  and  $85.70  in  money, 
being  community  property  of  Alice  and  Henry  M.  GriflBn.  On  June 
18,  1903,  one  C.  L.  Parr,  alleging  that  he  had  an  established  claim 
against  the  estate  of  said  lunatic,  applied  to  the  County  Court  of  Fannin 
County  to  require  Alice  M.  Griffin,  guardian  of  the  estate  of  Henry  M. 
GriflBn,  lunatic,  to  place  on  her  inventory  of  said  estate,  the  one-four- 
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teenth  of  said  328  acres,  which  interest  said  application  stated  that 
said  Henry  M.  Griffin  owned  in  said  338  acres.  On  July  2,  1903, 
Alice  M.  Griffin  filed  her  answer  to  said  application  of  C.  L.  Parr  and 
resisted  such  application,  alleging  that  said  interest  of  said  Henry  M. 
Griffin  in  said  328  acres  was  one-sixteenth  thereof.  That  it  was  the 
homestead  of  herself  and  the  minor  child  of  herself  and  Henry  M. 
Griffin,  about  two  years  old,  and  was  their  homestead  when  said  lunatic 
was  taken  to  the  lunatic  asylum.  The  County  Court  sustained  the  ap- 
plication of  C.  L.  Parr,  and  by  its  judgment,  rendered  July  6,  1903, 
ordered  said  one-sixteenth  of  said  328  acres  placed  on  said  guardian's 
inventory;  said  judgment  was  complied  with  by  said  guardian  filing 
said  additional  inventory  on  July  8,  1903,  which  was  approved  by  said 
court.  On  September  1,  1903,  said  guardian,  Alice  M.  Griffin,  applied 
to  said  County  Court  for  an  order  to  sell  said  one-sixteenth  of  said 
328  acres  of  land,  stating  that  C.  L.  Parr  held  a  judgment  against 
said  lunatic  for  $114.40,  rendered  by  Justice  Court  of  Precinct  No.  8, 
of  said  Fannin  County,  with  interest  at  8  percent  from  April  6,  1903, 
that  there  were  other  debts  owing  by  the  estate  and  that  costs  would  be 
increased  by  creditors  forcing  such  sale  unless  the  application  was 
granted.  On  October  13,  1903,  the  court  made  an  order  directing  the 
guardian  to  sell,  at  public  or  private  sale  as  she  might  deem  most 
advantageous  to  said  estate,  for  cash,  said  one-sixteenth  of  said  328  acres. 

On  December  28,  1903,  said  guardian  reported  to  said  County  Court 
that  she  had  sold  said  one-sixteenth  of  said  328  acres  to  J.  W.  Harris 
at  private  sale  for  $401  in  cash,  which  sale  was,  on  the  7th  day  of 
January,  1904,  confirmed  by  said  County  Court,  and  deed  was  ordered 
made  by  said  guardian  to  plaintiff  for  said  one-sixteenth  of  said  328 
acres,  which  she  did  on  the  9th  day  of  January,  1904. 

Henry  M.  Griffin  owned  no  land,  except  his  interest  in  this  328  acres. 
The  $401  paid  by  J.  W.  Harris  for  the  land  was  its  fair  market  value, 
and  this  money  was  paid  by  the  guardian  on  debts  owing  by  the  luna- 
tic, Henry  M.  Griffin,  except  a  small  sum  still  in  possession  of  such 
guardian.  J.  W.  Harris  in  purchasing  the  property  from  the  guardian 
acted  in  good  faith.  While  he  did  not  know  that  Henry  M.  Griffin 
claimed  the  property  as  his  homestead,  he  did  know  that  he  lived  there- 
on with  his  family  at  the  time  he  was  adjudged  a  lunatic. 

Opinion, — ^The  learned  trial  judge  was  of  the  opinion  that  as  the 
records  of  the  County  Court  did  not  show  that  the  land  was  the 
homestead  of  the  lunatic,  the  County  Court  had  jurisdiction  to  order 
the  sale  of  said  land,  and  that  such  sale  and  the  confirmation  thereof 
passed  title  to  the  purchaser.  The  County  Court  records  did  not  affirma- 
tively show  that  the  land  was  not  the  homestead  of  Henry  M.  Griffin, 
The  question  as  to  whether  the  purchaser,  under  the  facts  of  this  case, 
acquired  a  good  title  is  not  controlled  by  the  fact  that  the  records  in  the 
guardianship  proceedings  failed  to  show  that  the  property  was  the 
homestead  of  the  lunatic.  As  we  understand  it  the  test  is,  was  the 
property  the  homestead,  in  fact,  of  the  lunatic  at  the  time  it  was  or- 
dered sold,  and  at  the  time  the  sale  was  confirmed?  It  is  clear  that 
Henry  M.  Griffin  was  entitled  to  a  homestead  in  the  land.  It  is  held  that 
a  tenant  in  common  is  entitled  to  a  homestead  in  land  owned  jointly 
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by  himself  and  others  to  the  extent  of  his  interest^  not  to  exceed  two 
hundred  acres.  (Clements  v.  Lacy,  51  Texas,  150.)  It  is  further  held 
that  where  a  tenant  in  common  owns  jointly  with  others  a  tract  in  ex- 
cess of  two  hundred  acres,  he  is  entitled  to  claim  his  interest  in  the 
entire  tract  as  homestead  to  the  extent  of  two  hundred  acres.  (Jenkins 
V.  Volz,  54  Texas,  636;  Lewis  v.  Sellick,  69  Texas,  379.) 

Nor  do  we  think  it  can  be  seriously  contended  that  such  interest  was 
not  at  the  time  Henry  M.  Griffin  was  adjudged  a  lunatic,  his  homestead. 
He  was  the  head  of  a  family  and  lived  on  the  land  and  had  cultivated 
twenty  acres  of  the  land  for  nearly  two  years.  He  owned  no  other  land. 
He  had  his  farming  tools  and  implements  thereon;  also  his  kitchen 
and  household  furniture. 

When  it  was  sought  to  have  the  County  Court  to  require  the  guardian 
to  inventory  said  land  as  part  of  the  estate  of  the  lunatic,  she  resisted 
upon  the  ground  that  it  was  the  homestead  of  herself  and  minor  child. 
By  the  terms  of  the  statute  the  guardian  was  bound  to  return  a  full  in- 
ventory and  appraisement  of  the  property  of  the  estate.  (Rev.  Stats., 
art.  1965.)  And  upon  complaint  in  writing  by  anyone  interested  set- 
ting forth  that  error  has  been  made  in  the  inventory,  and  pointing  out 
such  error  and  citing  the  guardian  to  show  cause  why  it  should  not  be 
corrected,  the  court  upon  hearing  was  authorized  to  correct  the  same. 
(Bev.  Stats.,  art  1976.)  The  fact  that  the  court  ordered  the  guardian 
to  correct  her  inventory  by  including  the  land  therein  did  not  adjudi- 
cate or  determine  that  the  property  was  not  the  homestead  of  the  luna- 
tic's family.  It  was  proper  to  include  the  homestead  in  the  inventory, 
and  the  fact  that  it  was  homestead  furnishes  no  good  reason  for  not 
including  it  therein.  That  the  court  failed  to  perform  its  full  duty 
and  set  aside  this  property  as  the  homestead  at  the  first  term  of  court 
after  the  inventory  and  appraisement  were  filed,  as  required  by  the 
statute  (Rev.  Stats.,  art.  2046),  did  not  have  the  effect  of  waiving 
the  homestead  exemption  and  making  it  liable  for  the  debts  of  the 
estate.  We  think  it  clear  under  the  facts  the  property  was  the  home- 
stead of  Henry  M.  Griffin  at  the  time  he  was  adjudged  a  lunatic  and 
when  it  was  sold  by  the  guardian.  (Parr  v.  Newley,  73  Texas,  468; 
Crockett  v.  Templeton,  65  Texas,  136.) 

The  Constitution  of  the  State,  article  16,  section  50,  protects  the 
homestead  from  forced  sale  for  the  payment  of  all  debts.  Under  this 
prohibition  of  the  Constitution,  the  County  Court  is  deprived  of  the 
jurisdiction  or  power  to  order  a  sale  of  the  homestead  to  pay  the  ordi- 
nary debts  of  the  estate.  (Yarboro  v.  Brewster,  38  Texas,  418;  Ham- 
blin  V.  Wernecke,  37  Texas,  91;  McClay  v.  Amett,  47  Ark.,  445.)  The 
County  Court  not  having  the  power  to  order  the  sale,  no  title  passed  to 
the  purchaser  at  a  sale  made  in  pursuance  of  such  order.  The  order 
was  a  nullity,  and  it  is  immaterial  whether  the  purchaser  had  knowledge 
of  the  fact  that  the  property  was  the  homestead  or  not.  Having  pur- 
chased under  a  void  order,  he  took  no  title.  (Withers  v.  Patterson,  27 
Texas,  600,  501. 

It  follows  from  these  remarks  that  the  trial  court  erred  in  rendering 
judgment  for  J.  W.  Harris,  defendant  in  error,  and  in  not  rendering 
judgment  for  the  plaintiff  in  error  for  an  undivided  one-sixteenth  of  the 
328  acres  of  land.     The  judgment  is  reversed  and  here  rendered  for 
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plaintiff  in  error^  Henry  M.  Orifiin,  and  hig  guardian  ad  litem,  for  a 
one-sixteenth  interest  in  the  328  acres  of  land  described  in  the  petition. 
The  decree  of  the  District  Court  for  partition  is  not  disturbed  further 
than  as  stated  above,  but  will  be  carried  out  by  that  court.  The  regular 
guardian  is  entitled  to  the  possession  and  use  of  the  land  here  recovered 
by  plaintiff  in  error. 

Reversed  and  rendered. 

OPINION  ON  REHEARING. 

Henry  M.  GrifBn's  interest  inherited  through  his  mother  in  the  328 
acres  of  land  was  one-si?:teenth,  or  20^/2  acres.  The  year  he  was  ad- 
judged a  lunatic  he  was  cultivating  40  acres  of  the  328  acres,  an  excess 
of  19^4  acres  over  the  interest  owned  by  him.  For  this  excess  he  paid 
pent  to  his  father.  The  records  of  the  Probate  Court  in  the  matter 
of  the  guardianship  of  Henry  M.  Griffin,  showed  that  when  the  motion 
was  made  to  require  the  guardian  to  inventory  this  land  the  guardian 
resisted,  setting  up  that  it  was  the  homestead  of  herself  and  child.  The 
estate  of  the  lunatic,  excluding  the  homestead  from  the  assets,  is  and 
always  has  been  insolvent.  When  J.  W.  Harris  purchased  the  prop- 
erty he  knew  that  Henry  M.  Griffin  lived  upon  the  land  with  his  family, 
and  had  his  household  and  kitchen  furniture,  tools  and  farming  imple- 
ments thereon,  and  that  he  owned  no  other  homestead.  J.  W.  Harris 
is  the  father  of  the  guardian,  Mrs.  Griffin.    . 

The  statement  in  the  opinion  that  "the  County  Court  records  did 
not  affirmatively  show  that  the  land  was  not  the  homestead  of  Henry 
M.  Griffin,*^  is  liable  to  be  misunderstood.  By  this  we  meant  to  say 
that  the  records  did  not  show  that  the  question  of  homestead  vel  non 
had  been  passed  upon  by  that  court.  It  is  true  the  court  ordered  the 
guardian  to  inventory  the  property,  but  this  did  not  affirmatively  ad- 
judge that  it  was  not  the  homestead.  The  records  did  show  that  the 
guardian  at  the  time  the  motion  to  require  it  to  be  placed  on  the  in- 
ventory was  heard,  claimed  and  plead  that  it  was  the  homestead  of  her- 
self and  child.  The  record  in  this  respect  is  similar  to  that  passed  upon 
in  Hamblin  v.  Wernecke,  31  Texas,  94,  and  it  was  there  held  that  the 
records  of  the  County  Court  showed  the  property  was  homestead.  It 
was  shown  on  the  trial  that  the  land  has  been  in  the  possession  of 
J.  P.  Griffin,  the  father  of  Henry  M.  Griffin,  since  the  purchase  by  J. 
W.  Harris,  and  that  the  rent  of  the  property  during  such  time  was  of 
the  value  of  $80,  and  J.  W.  Harris  recovered  judgment  for  that  amount. 
In  the  opinion  nothing  was  said  as  to  rents,  but  the  judgment  was  here 
rendered  for  appellant  for  the  land  and  $80  rent 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Oeoroe  M.  Oneal  v.  S.  Weisman  et  al. 

Decided  May  27,  1905. 

1. — ^Vendor  and  Purchaser — ^Xitrepresentationi — ^Valne — Opinion. 

Representations  of  the  vendor  as  to  the  value  of  the  property  are,  as  a 
general  rule,  matters  of  opinion,  and  the  purchaser  is  not  expected  to  rely 
thereon,  but  upon  his  own  judgment. 

S. — Same— Exception — False  Representations. 

Where,  however,  there  is  a  fiduciary  relation  between  the  parties,  or  the 
situation  is  such  that  the  purchaser  has  not  an  equal  opportunity  of  forming 
a  correct  judgment  and  is  ignorant  of  the  true  conditions,  but  is  induced  to 
rely  upon  such  statements  and  to  purchase  by  reason  of  his  faith  therein,  then 
the  vendor  may  be  held  liable  as  for  false  representations. 

8. — Same— Example— Reliance  by  Purchaser. 

Statements  that  the  land  was  good,  fertile  land,  very  productive  and  would 
raise  com,  cotton,  fruits  and  vegetables,  and  had  a  sawmill  on  it  in  good 
order  and  running  daily,  were  statements  of  facts  such  as,  if  false,  afforded 
the  purchaser  ground  of  relief,  provided  the  circumstances  were  such  as  war- 
ranted him  in  relying  on  them,  and  he  did  rely  on  them. 

4. — ^Pleading — ^Veriiication — Failure   of  Consideration — ^Waiver. 

It  is  not  a  tenable  objection  to  evidence  in  support  of  a  plea  of  failure  of 
consideration  that  the  plea  is  not  verified,  if  no  exception  to  the  plea  was 
urged  on  that  ground,  as  the  want  of  verification  will  be  considered  as  having 
been  thereby  waived. 

5. — ^Practice — ^Immaterial  Evidence  in  Rebuttal. 

A  party  will  not  be  heard  to  complain  of  the  admission  of  immaterial 
testimony  which  was  in  rebuttal  of  testimony  introduced  by  himself. 

6. — ^Evidence— Explanation  of  Letter. 

Where  there  was  an  issue  as  to  whether  the  purchaser  was  to  take  a 
stock  of  goods  at  prime  cost  with  10  percent  added,  and  there  was  testimony 
that  the  goods  were  marked  at  prime  cost  in  some  instances  with  20  percent 
and  more  added,  and  a  letter  from  him,  referring  to,  but  not  embodying  the 
contract,  contained  the  expression,  "and  take  your  stock  at  marked  prices,"  he 
was  entitled  to  explain  what  he  intended  by  the  language,  and  that  he  meant 
at  cost  in  the  Eastern  market,  with  10  percent  added. 

7. — Vendor  and  Purchaser — ^Representations  Innocently  Made. 

The  fact  that  false  representations  were  innocently  made  by  the  vendor 
will  not  prevent  them  from  affording  ground  of  relief  to  the  purchaser  if  he 
relied  on  them  and  was  thereby  induced  to  make  the  trada 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Garnett  &  Smith,  for  appellant. — 1.  The  effect  of  the  plaintiff's 
pleading  was  to  set  up  a  failure  of  consideration ;  his  pleading  was  not 
sworn  to;  under  article  1265  of  the  Revised  Statutes,  in  order  to  pre- 
sent an  issue,  the  pleadings  must  have  been  sworn  to,  and  the  evidence 
objected  to  was  therefore  wholly  irrelevant  and  immaterial  to  any  issue 
in  the  case.  Drew  v.  Harrison,  12  Texas,  281;  Lee  v.  Hamilton,  12 
Texas,  417;  Grounds  v.  Sloan,  73  Texas,  664;  Strain  &  Swinbum  v. 
Manufacturing  Co.,  80  Texas,  622. 

2,    The  court  erred  in  refusing  to  allow  the  defendant,  while  he  was 
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upon  the  witness  stand,  to  explain  to  the  jury  what  he  meant  and  in- 
tended by  the  following  clause  in  the  letter  written  by  the  defendant 
to  plaintiff,  "and  take  your  stock  at  marked  price/'  That  he  meant 
and  intended  by  the  expression  in  said  letter,  that  he  would  take  the 
stock  at  the  cost  in  the  Eastern  markets  with  10  percent  added  thereto. 
The  letter  was  written  prior  to  the  trade  and  had  been  read  in  evidence 
by  the  plaintiff  in  opening  his  case;  the  expression  used  in  the  letter, 
"And  take  your  stock  at  marked  price/'  is  ambiguous  and  the  defendant 
had  the  right  to  explain  to  the  jury  what  he  meant  by  the  expression 
used.  The  language  used  in  the  letter  did  not  state  what  cost  mark 
was  meant,  whether  the  original  cost  mark  with  10  percent  added  or 
the  original  cost  and  more  than  10  percent  added,  and  the  court  erred 
in  excluding  the  testimony  of  the  witness  as  to  which  was  meant  by  the 
expression  used.  Thomas  v.  Hammond,  47  Texas,  42;  Johnson  v.  El- 
men,  94  Texas,  168;  Jones  v.  Railway  Co.,  82  Texas,  62;  Bradley  v. 
Steam  Packet  Co.,  13  Pet.,  89  (L.  ed.).  Book  10  p.  72  and  note;  Rail- 
way Co.  V.  Pittman,  23  S.  W.  Rep.,  318;  Life  Insurance  Co.  y.  Lewis, 
187  U.  S.,  346;  (L.  ed.)  Book  47,  p.  210;  Weir  Plow  Co.  v.  Evans, 
24  S.  W.  Rep.,  38;  2  Phil.  Ev.  772  (8  Lond.  Ed.) ;  4  Waits  A.  &  D. 
hot  528. 

Church  ~£  Doyle  and  Abemaihy  &  Manguin,  for  appellees. — 1.  Ob- 
jection that  plea  of  failure  of  consideration  is  not  sworn  to  must  be 
made  before  trial  commences  or  affidavit  will  be  considered  waived. 
Ashcroft  V.  Stephens,  16  Texas  Civ.  App.,  341;  Williams  v.  Bailes,  9 
Texas,  63 ;  Capps  v.  Olive,  20  S.  W.,  471 ;  Ranger  v.  Clow,  16  Texas, 
10. 

2.  The  statements  of  appellant,  relating  to  value  of  land  sold  plain- 
tiff by  defendant,  taken  in  connection  with  other  statements  made  by 
him,  were  a  false  representation  of  existing  conditions,  and  were  not 
merely  expressions  of  opinion,  and  the  testimony,  showing  that  such 
statements  were  false  and  were  relied  upon  by  appellant  to  his  injury, 
was  properly  admitted.  Kemper  v.  Wallace,  11  Texas  Civ.  App.,  517; 
Mitchell  V.  Zimmerman,  4  Texas,  79;  Hume  v.  Steele,  59  S.  W.  Rep., 
812;  Demees  v.  Bluntzer,  70  Texas,  407;  2  Hill  on  Torts,  138;  Cooley 
on  Torts,  175. 

3.  There  was  no  ambiguity  in  the  expressions  used  in  the  letter 
which  was  ruled  out  by  the  court ;  therefore  it  did  not  require  explana- 
tion. Building  Association  v.  Hann,  36  S.  W.  Rep.,  313 ;  A.  J.  Ander- 
son Electric  Co.  v.  Cleburne  Water  Co.,  44  S.  W.  Rep.,  929;  Delgado 
V.  Gonzales,  28  S.  W.  Rep.,  459. 

RAINEY,  Chiep  Justice. — There  was  a  deal  made  between  George 
M.  Oneal  and  S.  Weisman,  by  which  S.  Weisman  transferred  to  Oneal 
blocks  29  and  30  in  the  town  of  McKinney,  upon  which  Weisman  re- 
sided, and  a  stock  of  goods,  wares  and  merchandise  located  in  said 
town.  In  consideration  therefor  Oneal  transferred  to  Weisman  3365V2 
acres  of  land  in  Morris  County,  executed  his  note  for  $1,400,  and  as- 
sumed the  payment  of  two  notes  owing  by  Weisman,  one  for  $1,600, 
owing  to  W.  B.  Newsome,  and  the  other  for  $500,  owing  to  L.  L.  Elliott 
Vol.  XXXIX.  Civil— 38. 
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A  lien  was  reserved  on  said  two  blocks  of  land  in  McKinney  to  secure 
the  payment  of  said  notes.  The  $1,400  note  becoming  due  and  default 
in  its  payment  being  made  by  Oneal,  suit  was  brought  to  recover  thereon 
by  Weisman  and  to  foreclose  the  lien,  and  •  also  prayer  that  the  said 
land  be  sold  and  the  proceeds  be  applied  to  the  payment  of  all  6f  said 
notes.    All  necessary  persons  were  made  parties  to  the  suit. . 

Oneal  answered,  setting  up  a  failure  of  consideration,  fraud  by  Weis- 
man in  making  certain  misrepresentations  as  to  the  stock  of  goods,  etc. 
Weisman  replied  by  alleging  fraud  by  Oneal  in  making  certain  mis- 
representations as  to  the  value,  fertility,  etc.,  of  the  land,  and  as  to  the 
condition  and  volume  of  business  done  by  a  certain  saw  mill  on  the 
land,  etc. 

The  jury  returned  the  following  verdict:     *TVe,  the  jury,  find  for 

the  plaintiff,  Weisman,  in  the  sum  of $2,035.57 

Less  the  amount  of  324.40 

Judgment  for $1711.17" 

Also  in  favor  of  Newsome  and  Elliott  on  the  notes  due  them,  and 
a  foieclosure  of  the  lien  on  the  two  said  blocks  of  land  in  McKinney 
for  all  the  notes  due,  the  note  of  Newsome  to  have  preference.  Prom 
this  judgment  Oneal  appeals. 

The  note  due  W.  B.  Newsome  for  $1,600  was  executed  by  Weisman 
to  Maggie  Mathews.  Newsome  was  interpleaded  by  both  Weisman  and 
Oneal,  and  there  is  no  contention  here  that  said  note  is  not  due  and 
payable,  nor  any  assignments  as  to  the  judgment  not  being  correct  as 
to  said  note.    The  judgment  as  to  Newsome  will  therefore  be  affirmed. 

Further  discussion  herein  will  relate  to  the  matters  between  Weisman 
and  Oneal.  App^nt  objected  to  the  admission  of  Weisman's  testi- 
mony that  Oneal  told  him  prior  to  the  trade  that  the  Morris  County 
land  was  good,  fertile  land,  very  productive;  would  raise  corn,  cotton, 
fruits  and  vegetable,  and  was  well  worth  $15  per  acre;  that  there  was  a 
saw  mill  running  daily,  and  it  was  in  good  order  and  of  the  value  of 
$5,000.  The  objections  were  that  plaintiff's  pleadings  were  not  veri- 
fied, there  being  a  plea  of  failure  of  consideration,  and  such  evidence 
was  irrelevant  and  immaterial,  and  its  tendency  was  to  prejudice  the 
defendant's  case. 

The  rule  is  that  where  a  party  is  trying  to  effect  a  sale  of  his  prop- 
erty it  seems  he  has  the  right  to  puff  the  same  in  the  most  extravagant 
manner,  and  to  exalt  the  value  to  the  highest  point  the  vendee's  creduli- 
ty will  bear.  The  vendee,  in  such  cases,  is  not  expected  to  place  con- 
fidence in  such  statements,  and  if  he  does,  it  is  not  sufficient  upon  which 
to  base  an  action  for  damages,  it  matters  not  how  false  they  may  be. 
Such  statements  are  regarded  as  mere  opinions,  and  the  purchaser  is 
not  expected  to  rely  thereon,  but  must  rely  on  his  own  judgment. 

The  foregoing  is  based  on  the  proposition  that  the  parties  to  a  con- 
tract stand  upon  an  equal  footing  and  their  opportunities  for  knowing 
the  facts  or  forming  judgment  as  to  the  true  condition  of  the  property 
are  equal.  Where,  however,  there  is  a  fiduciary  relation  existing  be- 
tween the  parties,  or  where  the  situation  of  the  parties  is  such  that  the 
purchaser  has  not  an  equal  opportunity  of  forming  a  correct  judgment 
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and  is  ignorant  of  the  true  conditions,  but  is  induced  to  rely  upon  such 
statements  and  to  purchase  by  reason  of  his  faith  therein,  then  "the 
vendor  may  be  held  liable  as  for  false  representations,  because  by  them 
the  purchaser  has  fraudulently  been  induced  to  forbear  inquiry  as  to 
their  truth/*     (2  Warvelle  on  Vendors,  sec.  946.) 

As  it  is  difficult  at  times  to  distinguish  opinions  from  statements  of 
facts,  the  general  rule,  as  above  stated,  must  be  accepted  with  some  quali- 
fication. Mr.  Warvelle,  section  947,  states  the  distinction  as  follows: 
"Thus,  if  the  vendor,  knowing  them  to  be  untrue,  makes  statements 
with  the  intention  of  misleading  the  vendee,  and  if  the  latter,  relying 
upon  them,  is  mislead  to  his  injury;  or  if  he  induces  the  vendee  not 
to  make  inquiries  with  respect  to  value  or  any  extrinsic  facts  affecting 
values,  or  makes  statements  in  such  a  manner  that  the  vendee,  instead 
of  being  put  on  inquiry,  is  put  off  his  guard,  it  has  been  held  that  a 
substantial  right  to  recover  damages  is  created,  or  the  vendee  may,  at 
his  option,  avoid  the  contract.  To  effect  this,  however,  the  representa- 
tions must  as  a  rule  be  coupled  with  other  circumstances;  as  where  they 
are  fraudulently  made  of  particulars  in  relation  to  the  estate  which 
the  vendee  has  not  equal  means  of  knowing,  and  where  he  is  induced 
by  the  vendor's  artifice  to  forbear  inquiries  which  he  would  otherwise 
have  made;  but  whether  a  representation  as  to  value  is  merely  an  ex- 
pression of  opinion  or  belief,  or  an  affirmation  of  fact  to  be  relied  on, 
is  a  question  for  the  jury,  and  should  properly  be  left  to  their  decision. 
Again,  while  the  purchaser  must  rely  upon  his  own  judgment  in  ques- 
tions of  value,  yet  in  regard  to  any  extrinsic  facts  affecting  the  quality 
or  value  of  the  subject  of  the  contract  he  may  rely  upon  the  assurances 
of  the  vendor;  and  if  he  does  so  rely,  and  those  assurances  are  fraudu- 
lently made  to  induce  him  to  enter  into  the  contract,  he  may  maintain 
an  action  for  the  injury  sustained.'* 

From  the  circumstances  shown  by  the  evidence,  the  statement  as  to 
the  value  was  but  the  expression  of  OneaFs  opinion  and  upon  which 
an  action  of  fraud  could  not  be  predicated.  As  to  the  statements  of 
Oneal  as  to  the  fertility,  etc.,  of  the  land  and  as  to  the  qualities  of 
the  saw  mill,  we  think  such  were  statements  of  facts  which,  if  false 
and  were  relied  on  and  induced  the  purchase  by  Weisman,  were  admis- 
sible in  evidence.  But  whether  or  not  they  would  constitute  fraud  and 
be  sufficient  upon  which  to  base  an  action  of  deceit,  depends  upon 
whether  or  not  the  situation  under  the  circumstances  surrounding  the 
parties  warranted  Weisman  in  relying  on  such  statements  and  that  he 
did  so  rely  thereon.  If  the  facts  show  that  he  was  not  so  warranted,  or 
did  not  rely  thereon,  then  the  court  should  have  excluded  said  testimony, 
though  it  had  been  admitted  before  the  facts  were  fully  developed.  If 
it  does  not  conclusively  appear,  then  it  is  a  question  to  be  submitted 
to  the  jury. 

The  objection  urged  that  Weisman's  plea  was  not  verified,  we  do 
not  think  tenable.  The  defendant  filed  no  exception  to  the  plea  for 
want  of  being  verified,  and  under  such  circumstances  such  objection  to 
evidence  will  not  be  heard  because  the  want  of  verification  will  be  con- 
sidered'waived.     (Ashcroft  V.  Stephens,  16  Texas  Civ.  App.,  341.) 

The  foregoing  also  disposes  of  the  assignments  relating  to  the  tes- 
timony of  witnesses  Enloe  and  Eambo,  as  to  the  value  of  the  land,  and 
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shows  that  such  testimony  was  immaterial  on  any  issue  and  was  there- 
fore inadmissible,  but  it  seems  that  the  testimony  of  these  witnesses  was 
introduced  in  rebuttal  of  testimony  introduced  by  defendant.  Such  be- 
ing the  case,  defendant  will  not  be  heard  to  complain. 

The  trial  court  should  not  have  allowed  the  introduction  in  evidence 
of  the  proceedings  in  the  matter  of  the  guardianship  of  Reynolds  Oneal 
on  the  question  of  value.  It  seems  the  only  issue  upon  which  said  pro- 
ceedings were  material  was  that  of  title  in  Reynolds  Oneal  to  the  land, 
and  that  issue  was  not  raised.  An  issue  was  raised  as  to  whether  or  not 
Oneal  was  to  take  the  stock  of  goods  at  prime  cost  with  ten  percent 
added,  there  being  testimony  that  the  goods  were  marked  at  prime  cost 
in  some  instances  with  20  percent  and  more  added.  In  support  of  Weis- 
man's  contention  he  introduced  a  letter  written  by  Oneal  to  him  during 
the  negotiations  and  before  the  trade  was  closed,  in  which  was  used  the 
following  expression,  "and  take  your  stock  at  marked  price."  In  ex- 
planation of  this  expression  Oneal  offered  to  show  what  he  intended  by 
said  language,  that  is,  that  he  meant  he  would  take  the  stock  at  the  cost 
in  the  Eastern  market,  with  10  percent  added  thereto.  Objection  was 
made  which  was  sustained  by  the  court. 

We  think  the  court  erred  in  this.  Oneal  pleaded  that  the  trade  was 
that  he  was  to  receive  the  stock  at  cost  price,  plus  10  percent,  and 
further  that  after  the  invoice  was  prepared  plaintiff  represented  to  him 
that  the  invoice  showed  the  goods  at  cost  and  10  percent  added.  It  seems 
the  letter  was  not  the  basis  of  the  trade.  It  does  not  show  the  details 
of  the  trade,  nor  the  understanding  of  Oneal  as  to  how  the  goods  were 
marked.  The  letter  does  not  state  how  the  goods  were  marked,  and 
if  Oneal  was  laboring  under  a  wrong  impression  in  that  regard,  he 
should  be  allowed  to  show  it.    The  testimony  was  admissible. 

The  court,  in  effect,  charged  the  jury  that  in  order  for  Oneal  to  re- 
cover damages  it  was  necessary  for  them  to  believe  that  Weisman  in- 
tentionally made  false  representations  to  Oneal,  which  induced  him, 
Oneal,  to  make  the  trade.  This  is  correct,  as  far  as  it  goes,  but  it 
stops  short  of  the  full  law  that  entitled  him  to  recover.  If  Weisman 
innocently  made  material  representations  that  were  false  upon  which 
Oneal  relied,  and  Oneal  was. thereby  induced  to  make  the  trade,  he  was 
entitled  to  relief.  The  court  should  have  embraced  in  his  charge  the 
full  law  on  this  point,  as  indicated.  Defendant  complains  of  this  omis- 
sion, but  we  doubt  his  right  to  relief  therefor,  as  no  special  charge  cover- 
ing the  omission  was  asked,  but  instead  the  special  charge  requested  by 
defendant  was  in  effect  the  same  as  that  of  the  court.  But  as  the 
case  is  to  be  reversed  on  other  grounds,  attention  is  called  to  the  omis- 
sion in  the  charge  that  it  may  be  supplied  on  another  trial. 

The  judgment  is  affirmed  as  to  Newsome,  and  reversed  and  cause  re- 
manded as  to  the  other  parties. 

Affirmed  in  part.     Reversed  and  remanded  in  part. 
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Ann  Franklin  et  al.  v.  Sarah  E.  Boone  et  al. 

Decided  May  31,  1905. 

1.— 'Will — ^Undiie  Influenoe. 

Arguments,  persuasions,  solicitations  and  entreaties  by  the  beneficiaries  of 
a  will,  to  procure  the  disposition  of  his  property  made  by^  the  testator,  are 
insufficient  to  constitute  undue  influence. 

8. — ^Harmless  Error. 

Where  there  was  no  sufficient  evidence  to  justify  the  submission  of  the 
issue  of  procurement  of  a  will  by  undue  influence,  errors  in  the  submission  of 
such  issue  will  not  be  ground  for  reversing  a  judgment  sustaining  the  instrument. 

S. — ^Will — ^Alteration — Charge  Conitmed. 

A  charge  that  any  act  done  by  the  beneficiary  after  the  execution  of  a 
will  could  not  be  considered  in  determining  the  issues  of  undue  infiuence  or 
testamentary  capacity,  could  not  be  understood  as  denying  the  right  to  con- 
sider such  evidence  upon  the  issue  of  alteration  of  the  will  by  the  beneficiary 
after  its  execution. 

4. — ^Will — ^Probate— Setting  Aside— Burden  of  Proof. 

In  a  proceeding  to  set  aside  a  will  after  its  admission  to  probate  it  was  proper 
to  charge  that  the  burden  of  proof  was  upon  the  plaintiffs  who  attacked  the  will. 

5. — ^Hniband  and  Wife— Confidential  Communication. 

On  the  issue  of  mental  condition  of  a  testator,  evidence  of  a  divorced  wife 
that  she  left  him  on  account  of  indecency  and  inordinate  sexual  propensity, 
was  protected  from  disclosure  as  matter  of  marital  confidence. 

6. — Mental  Capacity — Opinion  Evidenoe. 

Though  a  nonexpert  may  give  his  opinion  as  to  mental  capacity,  based  on 
facts  stated,  his  opmion  that  the  testator  was  incapable  of  control  or  self-- 
government  is  inadmissible. 

7. — Charitable  Bequest — ^Discretion  of  Devitee. 

A  bequest  of  all  testator's  property  not  specifically  devised  to  "be  divided 
according  to  her  will  between  my  wife  and  Buckner's  Orphan  Home"  is  valid 
as  against  heirs  attacking  the  will,  no  question  being  raised  between  the  wife 
and  the  charitable  beneficiary. 

Appeal  from  the  District  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  Ben  H.  Denton. 

Richard  B.  Semple,  for  appellants. — Influence  obtained  by  persuasion, 
solicitations  or  entreaties,  which  would  give  dominion  over  the  will 
of  the  testator  to  such  an  extent  as  to  destroy  free  agency,  or  constrain 
him  to  do  what  is  against  his  will,  and  which  he  is  unable  to  resist,  is 
such  an  influence  as  the  law  condemns  as  undue  when  exercised  by 
any  one  immediately  over  the  testamentary  act,  whether  by  direction 
or  indirection,  or  obtained  at  one  time  or  another.  Barry  v.  Graciette, 
6  Texas  Ct.  Rep.,  381 ;  Bledsoe's  Executors  v.  Bledsoe,  1  S.  W.  Rep.  10 ; 
Schofield  V.  Walker,  58  Mich.,  96;  Babb  v.  Graham,  43  Tnd.,  1;'Mc- 
Daniel  v.  Crosby,  19  Ark.,  533;  In  re  Hess'  Will,  31  Am.  St.  Rep., 
679. 

The  charge  [as  to  acts  of  Sarah  E.  Boone  after  the  will  was  made] 
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is  meaningless  and  confusing  and  influenced  the  jury  to  believe  that 
the  subsequent  acts  and  conduct  of  Sarah  E.  Boone,  after  said  will  was 
executed,  constituted  no  evidence  that  Sarah  E.  Boone  procured  said 
will  by  fraud  and  undue  influence.  Henry  v.  Sansom,  2  Texas  Civ. 
App.,  150;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Harriet,  80  Texas,  73. 

Where  a  will  is  made  by  a  person  of  very  weak  mind  arising  from 
age  or  sickness  undue  influence  by  the  person  benefited  by  the  trans- 
action will  be  readily  inferred  and  the  burden  of  showing  that  the 
transaction  is  fair  is  placed  upon  the  one  so  benefited.  Goar  v.  Thomp- 
son, 19  Texas  Civ.  App.,  335 ;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Hill,  5  Texas 
Ct.  Eep.,  236;  Eenn  v.  Samos,  33  Texas,  765. 

Said  charge  as  to  burden  of  proof  is  erroneous  wherein  it  states 
that  the  evidence  submitted  to  the  jury  was  not  sufficient  in  the  par- 
ticulars mentioned  in  said  charge,  because  such  charge  is  on  the  weight 
of  the  evidence.  Mayo  v.  Tudor's  Heirs,  74  Texas,  471;  Bvers  v. 
Maxwell,  22  Texas  Civ.  App.,  269;  Watkins  v.  Gates,  24  Texas  Civ. 
App.,  384;  In  re  Bull's  Will,  111  N.  Y.,  624. 

Said  charge  assumed  that  J.  E.  Boone  did  execute  the  will  in  con- 
troversy, when  one  of  the  material  issues  in  the  case  is  that  the  will 
as  now  contested  is  not  the  will  as  signed  by  Boone.  Clark  v.  Clark, 
21  Texas  Civ.  App.,  371;  Missouri,  K.  &  T.  Ey.  v.  Williams,  17 
Texas  Civ.  App.,  675;  Gulf,  C.  &  S.  F.  Ey.  v.  Finley,  11  Texas  Civ. 
App.,   64. 

Said  charge  is  erroneous  because  it  requires  plaintiffs  to  show  by  a 
preponderance  of  the  evidence  that  Boone  was  both  insane  and  unduly 
influenced  to  sign  said  paper  before  they  could  recover  on  any  one  of  the 
three  issues  submitted  to  the  jury.  Eule  61  of  Eules  of  Dist.  Court, 
84  Texas  717;  Kelly  v.  Settegast,  68  Texas,  13. 

The  court  erred  in  not  permitting  plaintiffs  to  read  to  the  jury 
interrogatories  to  and  answers  of  Malinda  Morton,  divorced  wife  of 
J.  E.  Boone,  deceased,  to  the  following  effect :  What  caused  her  to  leave 
said  Boone,  and  her  reply  thereto  that  she  left  him  because  of  his  treat- 
ment of  her  in  a  sexual  way:  from  what  she  saw  of  his  conduct  while 
she  lived  with  him  what  was  her  opinion  of  his  mental  capacity,  to 
which  she  replied  that  she  thought  he  was  mentally  unsound,  and  that 
she  based  her  opinion  on  his  acts  while  with  her  and  the  brutal  way 
he  treated  her;  what  was  the  conduct  of  said  Boone  that  violated 
the  decencies  of  a  refined  husband  in  his  treatment  of  his  wife,  to  which 
she  replied  that  he  did  not  observe  the  decencies  of  a  husband  at  all — 
he  had  an  abnormal  passion  which  could  not  be  satisfied ;  how  long  did 
that  condition  of  mind  continue,  to  which  she  replied  that  that  condi- 
tion existed  as  long  as  she  lived  with  him  and  was  the  cause  of  the 
separation.  Mitchell  v.  Mitchell,  80  Texas,  116;  1  Wharton  on  Ev., 
sec.  427. 

Nonexpert  witnesses  who  have  seen  the  conduct  and  deportment  of 
husband  and  wife  in  their  daily  intercourse  with  each  other  may 
give  their  opinion  as  to  what  controlled  the  conduct  of  the  other.  Euth- 
erford  v.  Eailway,  supra;  Brown  v.  Mitchell,  88  Texas,  358;  1  Wharton 
on  Ev.,  sec.  512. 

When  an  alteration  is  shown  to  have  been  made  in  a  will,  the  law 
presumes  such  alteration  to  have  been  made  after  its  execution.     1 
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Wharton  on  Ev.,  sec.  629;  Barber  v.  Qeer,  23  Texas  Civ.  App.,  531; 
Dewees  v.  Bluntzer,  70  Texas,  406;  Collins  v.  Ball,  82  Texas,  268. 

The  uncontradicted  evidence  establishes  proof  of  undue  influence 
having  been  used  to  procure  said  will,  and  it  was  error  of  the  court 
below  to  have  refused  plaintiffs'  motion  for  a  new  trial  based  on  said 
grounds.  Trezevant  v.  Rains,  85  Texas,  329;  Kelly  v.  Settegast,  68 
Texas,  20;  Ellis  v.  Matthews,  19  Texas,  397;  Vickery  v.  Hobbs,  21 
Texas,  574;  2  Pomeroy  on  Eng.  Jur.,  sec.  947;  In  re  Hess'  Will,  31 
Am.  St.  Rep.,  689 ;  Rollwagen  v.  Rollwagen,  63*  N.  Y.,  504 ;  Haines  v. 
Hayden,  35  Am.  St.  Rep.,  566;  In  re  Rollwagen,  3  Hun,  121. 

A  gift,  mortis  causa,  of  a  fund  in  trust  to  be  disposed  of  for  benev- 
olent purposes  at  the  absolute  and  unlimited  discretion  of  the  doqee 
can  not  be  sustained.  Heidenheimer  v.  Bauman,  84  Texas,  181;  1 
Perry  on  Trusts,  sec.  87. 

Bramletie  &  Pritcheii,  H,  E.  Taylor  and  Meade  £  McOrady,  for  ap- 
pellee Boone. 

Thurmond  £  Sieger,  for  Buckner's  Orphan  Home. — The  evidence  ia 
suflScient  to  justify  a  finding  either  of  undue  influence  or  testamentary 
incapacity.  Patterson  v.  Lamb,  52  S.  W.,  98;  Hamon  v.  Hamon,  79 
S.  W.,  422,  and  cases  cited;  Cash  v.  Lust,  44  S.  W.,  724;  In  re  Kauf- 
man, 59  Am.  St.  Rep.,  179;  Hughes  v.  Rader,  82  S.  W.,  32. 

The  entire  charge  of  the  court,  consisting  of  the  main  charge  and 
special  charge  given,  should  be  construed  together,  and  when  so  con- 
strued, the  charge  complained  of  states  the  law.  Robinson  v.  Stuart, 
73  Texas,  267;  27  Enc.   (1st  ed.),  498,  499. 

The  charge  announced  a  correct  proposition  of  law  and  was  demanded 
by  plaintiffs'  proof  to  the  effect  that  after  the  will  was  executed  Sarah 
Boone  stated  that  if  Boone  changed  his  will  she  would  law  till  hell 
froze  over,  and  the  statement  of  Boone  to  Sumner  to  the  effect  that 
Boone  spoke  of  changing  his  will  but  said  his  wife  did  not  want  him 
to  do  so.  Rev.  Stats.,  5337;  Graham  v.  Burch,  28  Am.  St.  Rep.,  339 
(47  Minn.,  171). 

The  case  being  submitted  on  special  issues  it  was  proper  to  put 
burden  of  proof  on  plaintiffs  by  stating  it  in  the  conjunctive  form 
as  to  undue  influence  and  sanity,  and  the  charge  correctly  stated  the 
law.  Beazley  v.  Denson,  40  Texas,  436;  Robinson  v.  Stuart,  73  Texas, 
267 ;  Patterson  v.  Lamb,  52  S.  W.,  98. 

The  burden  of  proof  was  on  plaintiff  throughout  the  case,  no  matter 
how  often  the  weight  of  the  evidence  shifted.  St.  Louis  &  S.  W.  Ry. 
V.  Parks^  97  Texas,  131. 

Confidential  communications  and  acts  had  and  learned  by  the  wife 
with  and  from  the  husband  during  and  on  account  of  the  marriage 
relation  are  not  admissible  and  it  is  against  public  policy  to  have 
them  exposed  in  the  courthouse.  Hopkins  v.  Grimshaw,  165  U.  S., 
342;  Stein  v.  Bowman,  13  Pet.,  209;  Commonwealth  v.  Sapp,  14  S.  W., 
834. 

The  confidential  communication  being  inadmissible,  the  opinion  of 
the  witness  based  thereon  is  likewise  inadmissible.  Thompson  v.  Tsh, 
12  S.  W.,  510. 
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The  witness  being  a  non-expert  and  it  not  appearing  that  his  pro- 
posed opinion  was  based  upon  what  he  knew  of  his  own  knowledge  and 
had  stated  in  the  way  of  facts,  it  was  properly  excluded.  Clapp  v.  Ful- 
lerton,  34  N.  Y.,  190,  90  Am.  Dec,  681. 

The  witness  having  in  effect  testified  that  in  his  opinion  Boone  was 
crazy,  the  excluded  opinion  as  to  his  regarding  Boone  incapable  of 
self-control,  and  especially  not  having  defined  what  he  meant  by  ^^self- 
control,'^  was  not  material  nor  of  any  weight. 

The  witness  being  a  party  to  the  suit  and  heir  to  the  estate  was  dis- 
qualified from  testifying,  as  was  sought  to  have  her  do,  to  transac- 
tions with  and  statements  by  deceased.  Parks  v.  Caudle,  68  Texas,  216 ; 
Brown  v.  Mitchell,  75  Texas,  9. 

The  proposed  testimony  consisted  of  conclusions  of  most  general  na- 
ture, was  irrelevant  and  incompetent  to  any  material  issue. 

It  was  a  question  of  fact  as  to  when  the  alteration  was  made  and 
the  testimony  authorized  the  jury  in  finding  that  it  was  made  before 
the  will  was  executed.    76  Texas,  225. 

Even  if  this  were  not  true,  plaintiffs  have  no  interest  in  the  change, 
and  there  being  in  the  record  applications  to  probate  by  both  benefi- 
ciaries, the  court  would  probate  the  will  in  form  it  was  executed,  such 
change  being  insufficient  to  constitute  a  revocation.  Franks  v.  Chap- 
man, 61  Texas,  576. 

The  will  shows  a  clear  intention  of  testator  to  give  all  his  estate 
to  Sarah  Boone  and  Buckner's  Orphan  Home,  absolutely — ^a  legitimate 
disposition,  and  it  is  no  concern  of  plaintiffs  what  complications  may 
arise  between  the  beneficiaries  in  dividing. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellants  as  the  chil- 
dren and  grandchildren  of  J.  E.  Boone,  deceased,  to  set  aside  a  judg- 
ment of  the  Probate  Court  of  Fannin  County,  entered  January  1,  1900, 
probating  the  will  of  Boone.  Upon  a  trial  of  the  case  in  the  County 
Court  a  judgment  was  rendered  in  favor  of  appellants  setting  aside 
the  will.  From  this  judgment  the  legatees  in  the  will,  Sarah  E.  Boone 
and  Buckner^s  Orphan  Home,  appealed  to  the  District  Court  of 
Fannin  County,  where  judgment  was  rendered  against  the  appellants. 

The  appellants,  as  grounds  for  contest,  alleged  that  the  will  after -its 
execution  was  altered  in  a  material  respect  by  the  principal  legatee, 
Mrs.  Sarah  E.  Boone;  and  that  the  execution  of  the  will  was  procured 
by  undue  influence,  exerted  by  Mrs.  Boone,  and  that  the  testator,  J.  R. 
Boone  was  wanting  in  sufficient  mental  capacity  to  properly  and  legally 
execute  the  will.  This  court  submitted  these  questions  to  the  jury 
upon  the  following  special  issues: 

"Question  No.  1.  Was  the  will  of  J.  R.  Boone,  deceased,  dated 
August  13,  1896,  and  probated  in  the  County  Court  of  Fannin  County 
January  1,  1900,  altered  after  it  was  executed,  as  alleged  by  the 
plaintiffs  in  their  amended  original  petition  filed  in  this  court  Septem- 
ber 9,  1900,  so  that  instead  of  reading  in  the  latter  part  thereof  'shall 
be  divided  according  to  her  will,'  ss  it  now  reads,  the  said  will  when  it 
was  executed  read,  'shall  be  divided  according  to  this  will?' 

"Question  No.  2.  Did  the  said  J.  R.  Boone,  deceased,  have  suffi- 
cient mental  capacity  on  August  13,  1896,  to  jnsike  said  will?    In  this 
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connection  I  charge  you  that  what  is  meant  by  the  term  snfScient 
mental  capacity  to  make  said  will,  is  meant  that  at  the  date  of  said  will 
he  was  capable  of  understanding  the  nature  of  the  business  he  was 
engaged  in^  the  nature  and  extent  of  his  property,  and  the  person  to 
whom  he  meant  to  give  it,  and  the  manner  in  which  he  was  distributing 
it  between  the  beneficiaries  under  said  will.  If  he  did  not  have  suffi- 
cient mind  to  comprehend  such  things^,  then  he  did  not  have  mental  ca- 
pacity to  make  said  will. 

"Question  No.  3.  Was  the  will  procured  to  be  executed  by  J.  B. 
Boone,  deceased,  by  undue  influence  exercised  by  defendant  Sarah  E. 
Boone,  upon  the  said  J.  R.  Boone,  deceased.  In  this  connection  I 
charge  you  that  what  is  meant  by  undue  influence,  is  such  influence 
as  compels  the  testator  to  do  that  which  is  against  his  will  from  fear,  de- 
sire of  peace  or  some  feeling  which  he  is  unable  to  resist.  Such  influence 
must,  in  some  measure,  destroy  the  free  agency  of  the  testator,  and  must 
be  sufficient  to  prevent  the  exercise  of  that  discretion  which  the  law 
requires  in  the  exercise  of  the  will.  Mere  arguments,  pursuasions,  so- 
licitations or  entreaties  by  a  beneficiary  in  a  will  is  not  that  character 
of  undue  influence  which  is  contemplated  by  law  when  speaking  of 
undue  influence.'* 

The  court  further  in  its  charge  instructed  the  jury  as  follows :  "There 
has  been  submitted  to  you  evidence  of  the  conduct  and  declarations 
of  J.  B.  Boone,  deceased,  before  and  after  said  wiil  was  executed.  I 
charge  you  that  such  evidence  was  submitted  to  you  solely  for  the 
purpose  of  throwing  light  upon  his  mind  at  the  time  and  after  said 
will  was  executed,  if  it  does  throw  such  light.  Such  evidence  is  not 
admissible  to  prove  the  actual  fact  of  undue  influence  being  exercised 
upon  J.  B.  Boone,  deceased,  in  making  said  will,  but  competent  to 
establish  the  influence  and  effect  of  external  acts,  if  any  are  shown, 
upon  the  mind  of  said  Boone,  deceased,  in  making  said  will.  If  you 
believe  from  the  evidence  that  the  execution  by  J.  R.  Boone  of  the 
will  in  controversy  was  not  procured  by  undue  influence  upon  the  part 
of  Sarah  E.  Boone,  then  you  are  instructed  that  any  act  or  thing  done 
by  Sarah  E.  Boone  after  said  will  was  signed  and  witnessed  would  not 
invalidate  such  will,  either  on  the  ground  of  undue  influence  or  testa- 
mentary capacity." 

The  following  special  instruction  at  the  request  of  the  proponents 
was  given:  "You  are  instructed  that  the  burden  of  proof  is  upon  the 
plaintiff  Ann  Franklin  and  others,  who  are  required  by  the  preponder- 
ance of  the  evidence  to  show  that  at  the  time  that  the  will  was  exe- 
cuted J.  B.  Boone  was  of  unsound  mind,  and  that  the  will  in  con- 
troversy was  procured  by  undue  influence  exercised  by  Sarah  E.  Boone 
upon  J.  R.  Boone  at  the  time  or  before  said  will  was  signed  and  wit- 
nessed; and  it  is  not  sufficient,  if  the  evidence  merely  shows  that  Sarah 
E.  Boone  had  an  opportunity  to  exert  undue  influence  over  J.  R.  Boone, 
nor  is  the  evidence  sufficient  if  it  merely  shows  that  Sarah  E.  Boone 
attempted  to  unduly  influence  J.  R.  Boone  in  the  making  of  the  vill 
in  controversy;  nor  is  the  evidence  sufficient  if  it  merely  shows  that 
Sarah  E.  Boone,  after  the  will  was  made,  prevented  J.  R.  Boone  from 
changing  the  will;  nor  is  the  evidence  sufficient,  unless  it  shows  that 
the  influence  by  Sarah  E.  Boone  over  J.  R.  Boone  was  unduly  exercised 
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by  her  at  the  time  of  or  before  the  signing  of  the  will,  and  that  such 
influence  caused  J.  R.  Bjoone  to  make  a  will  which  he  was  unwilling 
to  make  as  his  independent  free  act." 

In  response  to  the  special  issues,  the  jury  returned  the  following 
verdict : 

"Question  No.  1.  We  the  jury  find  that  the  will  was  not  thus  al- 
tered. 

"Question  No.  2.  We  the  jury  find  that  said  J.  R.  Boone  did  have 
sufficient  mental  capacity  on  August  13,  1896,  to  make  said  will. 

"Question  No.  3.  We  the  jury  find  that  the  will  of  J.  R.  Boone, 
deceased,  was  not  procured  by  undue  influence." 

All  of  these  findings  are  supported  by  the  evidence.  There  is  a 
conflict  of  evidence  upon  the  question  as  to  whether  the  will  was 
altered  by  Mrs.  Boone  after  its  execution;  and  also  a  conflict  in  evi- 
dence as  to  the  mental  capacity  of  the  testator;  but  as  to  the  question 
of  undue  influence,  we  are  of  the  opinion  that  the  evidence  is  of  such 
a  character  that  would  have  justified  the  trial  court  in  declining  to 
submit  that  issue  to  the  jury.  The  evidence  upon  this  subject  does 
not  show  that  any  undue  influence  was  exercised.  All  that  it  tends  to 
prove  is  that  merely  Mrs.  Boone  had  the  opportunity  to  exercise  influence. 
But,  however,  upon  this  question,  as  well  as  the  other  two  embraced  in 
the  case,  the  verdict  of  the  jury  has  settled  the  questions  of  fact  in  favor 
of  appellees. 

Appellants'  first  assignment  of  error  complains  of  that  portion  of 
the  charge  of  the  court  which  instructs  the  jury  that  arguments,  per- 
suasions, solicitations  and  entreaties  by  the  beneficiary  is  not  that  char- 
acter of  influence  which  the  law  would  regard  as  sufficient  to  justify 
setting  aside  a  will.  The  charge  of  the  court  as  complained  of  is 
substantially  in  accord  with  the  ruling  made  in  Patterson  v.  T^amb, 
52  S.  W.,  99 ;  Barry  v.  Graciette,  6  Texas  Ct.  Rep.,  379,  and  Morrison 
v.  Thoman,  12  Texas  Ct.  Rep.,  887.  But,  however,  as  before  said, 
we  are  of  the  opinion  that  the  evidence  did  not  justify  an  attack  upon 
the  will  on  the  ground  that  its  execution  was  procured  by  undue  in- 
fluence, and  the  court  could  well  have  treated  this  question  as  not  aris- 
ing from  the  evidence.  Therefore,  if  it  could  be  conceded  that  this 
instruction  was  erroneous  it  could  not  constitute  reversible  error. 

The  second  assignment  of  error  complains  of  the  last  paragraph 
of  the  general  charge  of  the  court  as  above  set  out.  It  was  not  the 
purpose  of  this  instruction  to  take  away  from  the  consideration  of  the 
jury  the  question  as  to  whether  or  not  Mrs.  Boone  had  altered  or  changed 
the  will  after  its  execution ;  but  the  question  submitted  by  this  charge 
was  that  the  acts  or  things  done  by  Mrs.  Boone  after  the  will  was 
signed  and  executed  would  not  invalidate  the  will  on  either  the  ground 
of  undue  influence  or  testamentary  capacity.  This  instruction  was 
correct,  and  the  jury  evidently  understood  it  to  relate  to  the  question 
of  undue  influence  or  testamentary  capacity,  and  they  could  not  by 
this  instruction  have  been  led  to  believe  that  the  court  intended  to 
exclude  from  their  consideration  the  acts  and  things  done  by  Mrs. 
Boone  in  passing  upon  the  question  as  to  whether  or  not  she  had  altered 
the  will. 

The  third  assignment  of  error  complains  of  the  special  charge  of  the 
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court  set  out  in  the  opinion  on  the  subject  of  burden  of  proof.  The 
appellants'  case  was  an  attack  upon  the  judgment  of  the  court  probating 
the  will^  and  this  judgment,  until  set  aside,  is  supposed  to  be  based 
upon  facts  that  would  authorize  its  rendition,  and  in  order  to  overcome 
it  and  successfully  attack  it,  the  burden  did  rest  upon  the  appellants 
to  establish  the  facts  relied  upon  by  them. 

The  fourth  assignment  of  error  complains  of  the  action  of  the  court 
in  refusing  to  permit  the  appellants  to  introduce  in  evidence  the 
interrogatories  and  answers  of  Mrs.  Belinda  Morton,  the  divorced  wife 
of  J.  B.  Boone,  deceased.  The  facts  and  evidence  sought  to  be  estab- 
lished was  of  a  confidential  nature  between  husband  and  wife,  and  we 
think  the  court  correctly  held  that  it  was  not  admissible. 

There  was  no  error  in  the  action  of  the  court  in  declining  to  admit 
the  evidence  of  the  witness  Trice,  as  complained  of  in  the  fifth  assign- 
ment of  error.  It  was  proper  for  Trice  to  state  the  facts  and  then 
state  an  opinion  as  to  the  mental  capacity  of  J.  R.  Boone;  but  his  state- 
ment to  the  effect  that  Boone  was  not  capable  of  self-control  or  self- 
government  was  not  admissible.  That  was  a  conclusion  of  the  witness, 
which  the  jury  from  the  facts  detailed,  would  be  as  capable  of  judging  and 
determining  as  the  witness.  A  witness  can  express  his  opinion  as  to  the 
unsound  condition  of  the  mind  of  the  testator,  based  upon  facts  within 
his  knowledge. 

The  sixth  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  not  permitting  Lucy  Spicer,  a  granddaughter  of  J.  B.  Boone 
to  answer  the  following  question:  "Which  controlled,  if  either,  the 
conduct  of  the  other,  J.  R.  Boone  or  Sarah  Boone?"  To  which  the 
witness  replied  that  Sarah  E.  Boone  controlled  the  conduct  of  J.  R. 
Boone  in  most  of  the  matters ;  that  she  was  there  at  the  house  often  and 
saw  it  herself.  The  fact  testified  to  was  merely  the  expression  of  the 
opinion  or  conclusion  of  the  witness,  and  was  properly  excluded.  If 
the  question  of  undue  influence  was  properly  in  the  case,  the  witness 
should  state  the  acts  indicating  the  influence,  and  let  the  jury  judge 
and  determine  whether  Mrs.  Boone  controlled  the  conduct  of  J.  R. 
Boone. 

The  seventh  and  eighth  assignments  of  error  complains  of  the  action 
of  the  trial  court  in  overruling  appellants'  motion  for  new  trial,  on  the 
ground  that  the  evidence  shows  that  the  will  was  altered  by  Mrs.  Boone 
after  its  execution  and  of  a  want  of  sufficient  mental  capacity  and  the 
existence  of  undue  influence.  The  verdict  of  the  jury  has  settled, 
these  questions. 

The  ninth  assignment  of  error  is  to  the  effect  that  the  court  erred 
in  rendering  judgment  for  defendants  and  in  refusing  to  set  aside 
the  will  because  the  same  is  invalid,  in  that  it  provides  that  the  testa- 
tor's property,  in  case  Boone  did  not  establish  a  charity  at  Randolph, 
Texas,  should  be  divided  between  Sarah  E.  Boone  and  the  Orphans' 
Home,  according  to  her  will,  that  is  the  will  of  Mrs.  Boone.  The 
proposition  submitted  under  this  assignment  is,  that  a  gift,  mortis 
causa,  of  a  fund  in  trust  to  be  disposed  of  for  benevolent  purposes  at 
the  absolute  and  unlimited  discretion  of  the  donee  can  not  be  sus- 
tained. The  clause  of  the  will  in  question  under  which  this  conten- 
tion is  made,  is  as  follows: 
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"Second.  All  the  balance  of  my  property,  it  is  my  will  and  desire 
to  devote  to  charity,  first  to  Buckner's  Orphan  Home,  second,  to  some 
charitable  institution  which  I  want  to  establish  at  Randolph,  Texas, 
but  if  I  should  die  without  making  provisions  for  said  institution  at 
Randolph,  Texas,  then  it  is  my  will  and  desire  that  all  my  property, 
land,  notes  and  money  shall  be  divided  according  to  her  will  between 
my  wife  and  Buckner^s  Orphan  Home.^' 

There  is  nothing  in  the  record  showing  that  the  testator  before 
his  death  made  any  provision  for  establishing  the  charitable  institution 
at  Randolph,  Texas.  Buckner's  Orphan  Home  is  one  of  the  appellees 
in  this  case  and  is  a  party  to  the  proceeding  with  Mrs.  Boone  interested 
in  the  probation  of  the  will.  There  is  no  contest  between  these  parties, 
and,  so  far  as  appears  from  the  record,  they  seem  to  be  satisfied  that 
the  intention  of  the  testator,  as  indicated  in  the  clause  of  the  will 
quoted,  will  be  observed.  The  will  provides  that  if  no  institution  is 
established  at  Randolph,  Texas,  then  the  property,  lands,  notes  and 
money,  shall  be  divided  between  Mrs.  Boone  and  Buckner^s  Orphan 
Home,  and  the  will  empowers  Mrs.  Boone  to  make  the  division.  This 
fact  does  not  deprive  the  Orphan's  Home  of  any  right  that  it  might 
have  under  the  will,  and  the  testator  had  the  power,  if  he  so  desired, 
to  select  Mrs.  Boone  as  the  proper  person  to  make  the  division  of  the 
property.  If  the  Orphan's  Home  is  contented  with  this  selection,  • 
we  see  no  lawful  reason  why  the  will,  by  reason  of  this  power  should 
be  invalid,  or  the  contestants  be  permitted  to  object  to  it  for  this 
reason. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

AMrmecL 


City  op  Cleburne  v.  Gutta  Percha  &  Rubber  Manufacturing 

Company. 

Decided  May  31,  1005. 

Charge— Diitlnot  Defenses. 

An  instruction  to  find  for  plaintiff  in  the  amount  of  the  note  sued  on,  to 
which  two  distinct  defenses  were  plead,  "unless  you  find  for  the  defendant  on 
its  plea  of  failure  of  consideration  .  .  .  and  unless  you  find  for  the  de- 
fendant on  its  plea  of  the  invalidity  of  such  note  .  .  ."  required  a  finding 
for  defendant  on  both  such  issues  in  order  to  defeat  recovery,  and  was  erroneous. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  Nelson  Phillips. 

Jno.  B.  Warren,  for  appellant. — The  court  erred  in  the  third  para- 
graph of  his  charge,  wherein  he  instructed  the  jury  to  find  for  the 
plaintiff  the  amount  of  the  second  note,  unless  they  found  for  the 
defendant  on  its  plea  of  failure  of  consideration,  and  unless  they  found 
for  the  defendant  on  its  plea  of  the  invalidity  of  said  note;  because 
said  charge  required  the  jury  to  find  for  the  defendant  on  both  the 
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issues  of  failure  of  consideration  and  the  invalidity  of  said  note  before 
it  could  find  in  favor  of  the  city  as  to  said  note.  International  &  G.  N. 
Ry.  Co.  V.  Henry  Kentle^  2  Texas  App.  Cas.,  sec.  303 ;  El  Paso  National 
Bank  v.  Puchs,  89  Texas,  197;  Duncan  v.  Magette,  25  Texas,  251. 

The  court  erred  in  the  eighth  paragraph  of  his  charge  in  that  the 
same  confuses  the  issues  herein  and  instructs  the  jury  that  "Although 
you  may  believe  from  the  evidence  that  the  said  Baker  Fabric  hose 
failed  or  gave  out  within  thirty-six  months  from  the  date  of  its  pur- 
chase, from  mechanical  defects  in  manufacture,  yet  if  from  the  evi- 
dence you  shall  further  believe  that  such  failure  of  or  giving  out 
of  said  hose  was  due  to  or  caused  by  the  failure  of  the  defendant  to 
take  such  care  of  the  same  as  an  ordinarily  prudent  person  would 
have  taken  of  the  same  character  of  property,  used  and  intended  to  be 
used  for  the  same  purpose  and  that  it  was  not  due  to  or  caused  by 
any  mechanical  defect  in  manufacture,  then  in  such  event,  you  will 
find  for  the  plaintiff  and  defendants  plea  of  failure  of  consideration." 
It  is  not  shown  by  the  evidence  in  what  way  a  failure  to  take  care 
of  the  hose  could  or  would  make  mechanical  defects  in  the  hose.  The 
charge  instructs  the  jury  that  although  the  hose  gave  out  from  mechan- 
ical defects,  still  if  defendant  failed  to  take  proper  care  of  the  hose, 
and  such  failure  or  giving  out  was  not  due  to  any  mechanical  defects 
in  manufacture,  the  jury  should  find  for  plaintiff  and  said  issue. 

WaJJcer  &  Baker,  for  appellee. — The  charge  complained  of  was  not 
erroneous  and  did  not  mislead  the  jury,  for  it  was  merely  a  preliminary 
statement  of  the  issues  in  the  case,  and  in  subsequent  paragraphs  the 
two  issues  were  carefully  separated  and  the  jury  was  fully  instructed 
as  to  its  duty  in  the  event  it  found  for  the  defendant  on  either  one  or 
both  of  such  issues.  When  considered  as  a  whole  the  charge  is  not  sub- 
ject to  the  criticism  offered  in  this  assignment.  El  Paso  &  N.  W.  Ry. 
Co.  V.  McComas,  81  S.  W.  Rep.,  760;  Meyer  Bros  Co.  v.  Durham,  79 
S.  W.  Rep.,  860;  Baker  v.  Ashe,  80  Texas,  361. 

KEY.  Associate  Justice. — The  Gutta  Percha  &  Rubber  Manufac- 
turing Company  brought  this  suit  against  the  city  of  Cleburne,  a  munici- 
pal corporation,  on  two  promissory  notes  for  the  sum  of  $825  each. 
In  addition  to  a  general  demurrer,  several  special  exceptions  and  a  gen- 
eral denial,  the  defendant  pleaded  specially  that  the  notes  were  given 
in  part  payment  for  certain  fire  hose,  and  that  the  plaintiff  had 
breached  its  contract  of  warranty  in  reference  thereto.  It  was  also 
alleged  that  the  execution  of  the  notes  created  a  debt  within  the  meaning 
of  article  2,  sec.  5  of  our  State  Constitution,  and  was  invalid  because 
at  the  time  of  creating  the  debt  provision  was  not  made  for  its  payment, 
as  required  by  the  Constitution. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
the  full  amount  of  the  two  notes,  and  the  defendant  has  appealed. 

On  account  of  the  volume  of  business  pending  in  this  court,  if  for 
no  other  reason,  we  shall  not  undertake  to  discuss  in  this  opinion 
the.  numerous  questions  presented  in  appellant's  brief. 

There  may  be  some  merit  in  the  assignment  of  error  which  complains 
of  the  eighth  paragraph  of  the  court's  charge,  on  the  subject  of  con- 
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tributory  negligence.  Some  of  the  language  used  in  that  paragraph 
is  rather  vague  and  confusing^  and  we  suggest  that  it  be  made  more 
definite  upon  another  trial. 

We  decide  against  the  appellant  on  all  the  other  questions  presented, 
except  the  one  raised  by  the  seventh  assignment,  which  complains  of 
the  third  paragraph  of  the  court's  charge  which  reads  as  follows: 

"3.  As  to  the  second  note  in  question  you  will  find  for  the  plaintiff 
the  amount  of  the  principal  thereof  with  interest  thereon  at  five  per- 
cent per  annum  from  October  16,  1900,  unless  you  find  for  the  de- 
fendant on  its  plea  of  failure  of  consideration  submitted  hereafter  in 
paragraphs  six  and  seven  of  this  charge  and  unless  you  find  for  the 
defendant  on  its  plea  of  the  invalidity  of  said  note  submitted  hereafter 
in  paragraph  four  of  this  charge.'' 

This  charge  is  complained  of  because  it  required  the  jury  to  find  for 
the  plaintiff,  unless  the  defendant  had  established  both  of  its  defenses, 
when  under  the  law,  the  establishment  of  either  defense  would  result 
in  defeating,  in  part,  at  least,  the  claim  asserted  by  the  plaintiff.  Ap- 
pellant's contention  is  correct,  and  the  charge  is  subject  to  the  criti- 
cism urged  against  it.  Counsel  for  appellee  contend  that  subsequent 
portions  of  the  charge  corrected  the  paragraph  referred  to,  and  there- 
fore, reversible  error  is  not  shown.  Subsequent  paragraphs  of  the 
charge,  in  effect,  state  the  law  differently,  but  they  do  not  refer  to  or, 
in  terms,  attempt  to  modify  or  correct  the  paragraph  complained  of. 
In  this  respect  the  case  is  quite  similar  to  International  &  G.  N.  Ry. 
Co.  V.  Lehman,  3  Texas  Ct.  Eep.,  866,  which  was  reversed  on  account 
of  a  similar  error.  See,  also,  San  Antonio  &  A.  P.  Ry.  v.  Robinson, 
73  Texas,  277 ;  Baker  v.  Ashe,  80  Texas,  361 ;  Pound  v.  Turck,  95  IT.  S., 
461;  Sullivan  v.  Hannibal  &  S.  T.  Ry.,  88  Mo.,  169. 

On  account  of  the  error  referred  to,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


T.  L.  L.  Temple  v.  Branch  Saw  Company. 

Decided  May  31,  1905. 

1. — SherllTs  Sale — ^Deed — Return — Yarlance. 

The  title  acquired  through  a  sheriff's  sale  and  deed  is  not  rendered  void 
on  collateral  attack  by  a  variance  between  the  sheriff's  return  and  the  recitals 
in  the  deed  as  to  the  date  of  sale. 

2. — Sheriff's  Sale-— Collateral  Attaok. 

Irregularities  in  a  sheriff's  sale,  coupled  with  inadequacy  of  price,  though 
sufficient  to  justify  setting  it  .aside  on  direct  proceeding,  do  not  render  it  Toid 
upon  collateral  attack,  as  by  ordinary  suit  in  trespass  to  try  title. 

3. — ^Insolvent  Corporation — Tmstee— Attachment — Judgment. 

An  attachment,  followed  by  judgment  and  sale,  against  the  property  of  an 
insolvent  corporation  which  has  ceased  to  do  business  and  transferrea  the  prop- 
erty to  a  tru^ee  for  its  creditors,  passes  title  to  the  property  as  against  such 
trustee,  where  he  was  made  a  party  to  the  suit  and  interposed  no  defense  to 
the  proceedings. 
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Appeal  from  the  District  Court  of  Cass  County.  Tried  below  before 
Hon.  P.  A.  Turner. 

Chas.  S.  Todd  and  Oeo.  J.  Armistead,  for  appellant. — The  court  erred 
in  admiting  in  evidence  over  appellant's  objecion^  the  deed  from  I.  H. 
Lanier,  sheriff^  to  Branch-Crooks  Saw  Company,  because  the  same  was 
and  is  fatally  variant  from  the  return  on  the  order  of  sale  introduced 
in  evidence  and  relied  on  by  appellee,  and  it  appears  on  its  face  to 
have  been  made  under  a  different  sale  from  that  shown  by  the  return 
on  said  order  of  sale,  and  no  connection  is  shown  between  the  order 
of  sale  and  the  deed,  nor  any  mistake  shown  or  offered  to  be  shown. 
Meredith  v.  Coker,  65  Texas,  30. 

The  undisputed  and  record  evidence  of  appellant's  claim  of  title 
shows  that  the  attachment  proceedings,  judgment  of  foreclosure,  and 
order  of  sale  thereunder,  by  and  through  which  appellee  claims  title, 
were  void  and  could  not  pass  title,  because  it  appears  therefrom  that 
the  land  was  in  possession  of  a  trustee  of  an  insolvent  corporation  for 
the  benefit  of  all  its  creditors  generally,  and  was  therefore  not  subject 
to  attachment  at  the  instance  of  a  particular  creditor  with  notice  of 
such  trust.  Lyons  Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.,  86 
Texas,  143;  Aldredge  v.  Pardee,  60  S.  W.  Eep.,  791;  Langham  v. 
Lanier,  7  Texas  Civ.  App.,  7;  Cabell  v.  Johnston,  13  Texas  Civ.  App., 
473;  Southern  Soda  Works  v.  Vines,  36  S.  W.  Sep.,  942;  Citizens' 
Bank  v.  Merchants  Bank,  27  S.  W.  Bep.,  848;  Scott  v.  McDaniel,  67 
Texas,  315;  Texas  T.  Ey.  Co.  v.  Lewis,  81  Texas,  9.  Such  a  trust 
may  be  created  by  parol,  and  is  not  obnoxious  to  the  statute  of  frauds : 
James  v.  Pulcrod,  5  Texas,  515;  Mead  v.  Bandolph,  8  Texas,  191 ;  Bailey 
V.  Harris,  19  Texas,  109;  Leakey  v.  Gunter,  25  Texas,  403;  Holland 
V.  Farthing,  2  Texas  Civ.  App.,  156. 

The  sale  was  voidable  (if  not  void)  on  account  of  gross  inadequacy 
of  price  coupled  with  many  irregularities  in  the  proceedings,  and  the 
court  should  have  directed  a  verdict  for  the  plaintiff,  the  evidence  on 
this  issue  being  undisputed.  Rivers  v.  Foote,  11  Texas,  662;  McSween 
V.  Yett,  60  Texas,  183;  Lybrand  v.  Fuller,  59  S.  W.  Rep.,  50;  Fields 
V.  Rye,  59  S.  W.  Rep.,  307;  Clardy  v.  Wilson,  64  S.  W.  Rep.,  489; 
Hanrick  v.  Qurley,  48  S.  W.  Rep.,  999. 

Figures  &  Pruiti,  for  appellee. — The  variance  between  the  sheriff's 
deed  and  the  sheriff's  return  on  the  order  of  sale,  as  to  the  date  of 
the  sale,  is  a  mere  irregularity,  and  does  not  render  said  sheriff's  deed 
void,  and  the  court  did  not  err  in  overruling  appellant's  objection  there- 
to and  in  admitting  said  deed  in  evidence.  Frazier  v.  Moore,  11  Texas, 
758 ;  Baker  v.  Clepper,  26  Texas,  635. 

A  right  of  action  to  set  aside  a  sheriff's  deed,  not  void,  but  merely 
voidable  by  direct  attack  and  upon  equitable  terms,  can  not  be  enforced 
under  the  pleadings  in  the  action  of  trespass  to  try  title,  and  it  fol- 
lows that  such  a  right  is  not  comprehended  in  the  issue  of  title.  Moore 
V.  Snowball,  10  Texas  Ct.  Rep.,  807,  by  the  Supreme  Court  on  certified 
question,  opinion  on  page  810,  citing  Avers  v.  Dupree,  27  Texas,  604; 
Haskins  v.  Wallet,  63  Texas,  218.  Same  case,  68  Texas,  418;  Rippetoe 
V.  Dwyer,  49  Texas,  506;  Fuller  v.  O'Neal,  69  Texas,  352;  Chicago, 


608  Texas  Civil  Appeai^  Repobts,  Vol.  39.  [May, 

T.  &  M.  By.  Co.  V.  Titterington,  84  Texas,  224 ;  Rutherford  v.  Stamper, 
60  Texas,  450;  Fisher  v.  Wood,  65  Texas,  205. 

Appellant  and  appellee  claimed  title  to  the  land  involved  in  this 
suit  under  the  Atlanta  Lumber  Company  as  a  common  source  of  title, 
and  appellant  being  the  plaintiff  in  the  court  below,  the  burden  of 
proof  was  upon  him  to  show  that  he  had  the  superior  title  to  the  land, 
and  he  having  failed  to  do  so,  the  court  did  not  err  in  directing  a 
verdict  for  appellee,  who  was  the  defendant  in  the  court  below.  Parker 
V.  Campbell,  65  S.  W.,  484;  Rice  v.  St.  Louis,  A.  &  T.  Ry.  Co., 
87  Texas,  90;  Howard  v.  Masterson,  77  Texas,  41. 

The  judgment  and  proceedings  under  which  the  land  was  sold  by 
the  sheriff,  and  bought  in  by  appellee's  vendor,  was  not  void,  but  was 
valid  and  the  title  to  said  land  passed  by  said  sale,  and  appellant's 
action  in  this  cause,  seeking  to  recover  said  land,  is  a  collateral  attack 
upon  a  valid  judgment  and  sheriff's  sale  of  said  land,  and  such  collateral 
attack  can  not  be  sustained  in  this  cause,  and  said  judgment  and  sheriff's 
sale  of  said  land  could  not  be  set  aside,  except  in -a  direct  proceeding 
for  that  purpose.  Crawford  v.  McDonald.  88  Texas,  626;  Scudder  v. 
Cox,  10  Texas  Ct.  Rep.,  265;  Treadway  v.  Eastburm,  57  Texas,  209; 
Mills  V.  Terry,  54  S.  W.,  780 ;  Galloway  v.  State  Nat.  Bank,  Ft.  Worth, 
56  S.  W.,  236. 

Even  if  the  sheriff*s  deed  was  voidable  for  inadequacy  of  considera- 
tion, and  for  irregularities  in  the  proceedings  under  which  the  sale 
was  made,  such  deed  could  only  be  set  aside  and  avoided  by  a  direct 
proceeding  attacking  such  sheriff's  deed  for  such  inadequacy  of  consid- 
eration, and  «uch  irregularities  in  said  proceedings,  and  could  not  be 
so  attacked  in  this  collateral  proceeding  in  trespass  to  try  title  between 
third  parties.  Smith  v.  Olson,  56  S.  W.,  668;  Moore  v.  Snowball,  10 
Texas  Ct.  Rep.,  807. 

FISHER,  Chief  Justice. — This  is  an  action  of  trespass  to  try  title, 
in  the  usual  form,  by  appellant  against  the  appellee,  for  the  land  de- 
scribed in  plaintiff's  petition.  The  petition,  in  addition  to  the  usual 
averments,  contains  this  allegation:  "The  plaintiff's  title  to  said  land 
consists  of  a  deed  from  the  Atlanta  Lumber  Company,  which  is  com- 
mon source  of  title,  to  plaintiff,  dated  the  23d  day  of  October,  1902; 
and  defendant  claims  said  land  under  a  judgment,  execution  and  sher- 
iff's deed,  dated  December  5,  1893,  which  proceedings,  plaintiffs  al- 
lege, are  invalid  and  void  on  their  face,  and  pass  no  title  to  defendant, 
as  shown  by  the  record  thereof.'' 

Upon  a  trial  the  court  instructed  a,  verdict  in  favor  of  appellee, 
upon  which  judgment  was  rendered. 

The  facts  are  as  follows:  The  Atlanta  Lumber  Company  is  com- 
mon source  of  title.  The  appellant  holds  under  a  deed  from  the  Atlanta 
Lumber  Company,  executed  and  delivered  to  the .  appellant  Temple, 
of  date  October  23.  1902.  Appellee's  evidence  of  title  is  as  follows: 
A  petition  in  the  suit  of  Branch-Crooks  Saw  Company,  against  the 
Atlanta  Lumber  Company,  No.  4713,  filed  July  7,  1893;  affidavit  and 
bond  in  attachment  of  date  August  8,  1893,  by  the  plaintiffs  in  that 
suit,  against  the  property  of  the  Atlanta  Lumber  Company.  Writ 
of  attachment  was  issued  August  8,  1893,  and  the  sheriff's  return 
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showed  a  levy  upon  the  land  involved  in  this  suit,  as  the  property 
of  the  Atlanta  Lumber  Company,  on  the  11th  of  August,  1893.  On 
September  6,  1893,  judgment  was  rendered  foreclosing  the  attach- 
ment lien^  the  recitals  of  which  judgment,  substantially,  are  as  follows : 
That  the  plaintiff  appeared  by  its  attorneys,  and  the  defendants  having 
been  duly  cited,  came  not  but  made  default;  that  the  plaintiff's  demand 
being  liquidated  and  proven  by  an  instrument  of  writing  for  the 
sum  of  $311  with  interest,  executed  by  the  defendant,  the  court  is  of 
the  opinion  the  plaintiff  ought  to  recover.  The  judgment  then  pro- 
ceeds to  state  that  it  is  considered,  ordered  and  adjudged. by  the  court 
that  the  plaintiff,  Branch-Crooks  Saw  Company,  a  corporation  under 
the  laws  of  the  State  of  Missouri,  do  have  and  recover  from  the  Atlanta 
Lumber  Company,  a  corporation  under  the  laws  of  the  State  of  Texas, 
"whose  secretary  and  treasurer  is  D.  J.  Grigsby,  the  sum  of  $311.08, 
with  interest  at  the  rate  of  eight  per  cent  per  annum  from  the  maturity 
of  said  acceptance,  with  all  costs  of  suit;  and  it  further  appearing  to 
the  court  that  the  Atlanta  Lumber  Company  has  ceased  to  operate 
its  business,  and  the  effects  of  said  company  were  turned  over  and  de- 
livered to  T.  L.  L.  Temple  to  pay  the  debts  of  said  company,  and  the 
said  Temple  having  been  duly  cited  in  this  cause,  and  having  failed 
to  appear,  the  court  is  of  the  opinion  that  the  plaintiff  ought  to  re- 
cover of  the  defendant  T.  L.  L.  Temple;  it  is  therefore  considered, 
adjudged  and  ordered  by  the  court  that  the  plaintiff  aforesaid  do  have 
and  recover  of  and  from  T.  L.  L.  Temple  individually,  the  sum  of 
$311.08  with  interest  at  the  rate  of  eight  per  cent  per  annum  from  the 
maturity  of  the  acceptance  sued  upon  in  this  case,  together  with  all 
coats  in  this  behalf  expended.  Then  the  judgment  proceeds  to  foreclose 
the  attachment  lien  levied  upon  the  land  in  controversy,  and  provides 
for  an  order  of  sale. 

Order  of  sale  was  issued  on  this  judgment  on  the  10th  of  October, 
1893,  and  the  sheriff's  return  thereon  shows  that  it  came  to  hand  on 
the  15th  day  of  October,  1893,  and  was  levied  on  the  land  in  controversy 
on  the  16th  day  of  October,  1893,  and  further  that  the  land  was  sold 
by  him  on  the  7th  day  of  November,  1893,  and  bid  in  by  Branch-Crooks 
Saw  Company  for  the  sum  of  $50.  On  December  5,  1893,  the  sheriff 
executed  a  deed  to  the  Branch-Crooks  Saw  Company  for  the  land  in 
controversy.  The  deed  recites  that  the  sheriff,  upon  the  16th  day  of 
October,  1893,  did  levy  upon  and  advertise  for  sale  the  land  and  premises 
described  in  the  order  of  sale,  by  giving  public  notice  of  the  time  and 
place  of  sale  by  causing  an  advertisement  thereof  to  be  posted  at  three 
public  places  in  the  county,  one  of  which  was  the  courthouse  door  of  the 
county,  for  twenty  days  previous  to  the  day  of  sale,  and  that  on  the  first 
Tuesday  in  December,  1893,  within  the  hours  prescribed  by  law,  sold 
the  land  at  public  vendue  in  the  county  of  Cass  at  the  courthouse  door 
thereof  to  the  Branch-Crooks  Saw  Company  for  the  sum  of  $50. 

The  return  of  sale  endorsed  by  the  sheriff  on  the  order  of  sale  is  as 
follows:  "Came  to  hand  October  15,  1893,  and  executed  October  16, 
1893,  by  levying  upon,  seizing  and  taking  into  my  possession  the  within 
described  land;  and  further  executed  by  advertising  same  to  sell  on  the 
7th  day  of  November,  1893,  and  on  that  date  was  struck  off  to  Branch- 
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Crooks  Saw  Company  for  the  sum  of  $50,  this  being  the  highest  bid 
for  the  same."  It  is  stated  in  the  brief  of  appellant  that  the  7th  day 
of  November,  1893,  was  the  first  Tuesday  in  the  month. 

A  deed  of  Branch-Crooks  Saw  Company  to  Branch  Saw  Company, 
of  date  December  24,  1900. 

Two  assignments  of  error  are  presented  in  appellant's  brief,  which 
are  as  follows: 

I. — ^^'The  court  erred  in  overruling  the  plaintifl^s  objection  to  the  ad- 
mission of  the  sheriff's  deed  from  I.  H.  Lanier,  sheriff,  to  the  Branch- 
Crooks  Saw  Company,  because  said  deed  showed  on  its  face  that  it  was 
made  in  pursuance  of  a  sale  of  the  land  on  the  first  Tuesday  in  December, 
whereas,  the  return  endorsed  on  the  order  of  sale  showed  that  the 
land  was  sold  under  said  order  of  sale  on  the  seventh  (7th)  day  of  No- 
vember; and  there  is  no  evidence  produced  or  offered  to  show  that  the 
sale  under  the  order  of  sale  as  shown  by  the  return,  was  not  in  fact 
made  as  therein  shown ;  nor  was  there  any  evidence  offered  or  produced 
to  show  that  the  deed  offered  in  evidence  was  made  in  pursuance  of  the 
sale  under  the  order  of  sale*;  and  the  variance  is  material  and  fatal. 

II. — "The  coui't  erred  in  directing  a  verdict  for  the  defendant,  because : 

"First:  The  plaintifi  showed  a  legal  title  and  the  right  of  recovery, 
unless  the  defendant  proved  a  superior  title;  and  the  defendant  failed 
to  prove  such  a  superior  title,  either  legal  or  equitable. 

"Second:  The  evidence  introduced  by  the  defendant  in  support  of 
its  claim  of  title,  to  wit:  Petition  in  the  attachment  suit  of  Branch- 
Crooks  Saw  Company  v.  Atlanta  Lumber  Company,  and  the  judgment 
rendered  in  that  case  showed  on  their  face  that  the  attachment  proceed- 
ings and  the  judgment  foreclosing  the  attachment  lien  were  and  are 
void;  because  it  appears  therefrom  that  at  the  time  of  the  institution 
of  said  suit,  and  the  levy  of  said  attachment  and  the  rendition  of  said 
judgment  and  the  sale  of  said  property,  the  said  property  was  in  the 
legal  custody  and  control  of  an  assignee  or  trustee  for  the  benefit  of  all 
the  creditors  of  the  said  Atlanta  Lumber  Company,  to  wit,  in  the  hands 
of  T.  L.  L.  Temple,  as  such  trustee,  and  was  not  subject  to  be  seized 
by  a  writ  of  attachment. 

"Third:  Because  the  testimony  shows  many  irregularities  in  the 
attempted  judicial  sale  under  which  the  defendant  claims;  that  the 
amount  bid  thereon  by  the  defendant  was  grossly  inadequate,  and  that 
the  sale  ought  to  have  been  set  aside  as  inequitable  and  voidable." 

The  court  correctly  admitted  the  sheriff's  deed  and  the  return  en- 
dorsed upon  the  order  of  sale.  It  is  true,  there  is  no  parol  evidence  in 
the  record  explaining  the  discrepancy  between  the  date  of  sale  as 
stated  in  the  deed,  and  the  date  of  sale  as  stated  in  the  return.  It  is 
apparent  that  the  sheriff  made  a  mistake  in  stating  the  date  of  sale  in 
either  one  of  these  two  instruments;  and  we  are  inclined  to  the  opinion 
that  the  return  made  upon  the  order  of  sale  states  the  correct  date  at 
which  the  sale  was  made.  That  return  is  supposed  to  be  the  last 
official  act  of  the  sheriff  in  connection  with  the  sale.  He  could  not  well 
have  made  the  return  and  completed  it  so  as  to  comply  with  the  law 
until  after  the  sale  was  actually  made.  But,  however,  conceding  that 
there  is  a  discrepancy  in  the  dates,  which  can  not  be  explained  upon 
this  basis,  we  do  not  think  that  the  sale  would  be  void  for  that  reason. 
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The  plaintiff's  petition  does  not  undertake  to  avoid  the  sale  on  the 
ground  that  it  is  voidable,  but  contends  that  the  sale -is  absolutely  void; 
and  it  is  not  framed  with  the  view  of  obtaining  the  relief  of  the  court 
in  the  event  that  the  sale  would  be  held  to  be  merely  voidable.  There- 
fore, we  are  of  the  opinion  that  the  court  committed  no  error  in  the 
ruling  complained  of. 

These  latter  remarks  will  also,  in  the  main,  apply  to  the  questions 
raised  in  the  second  assignment,  especially  the  third  question  there  pre- 
sented. If  there  were  irregularities  in  the  sale,  the  petition  should 
have  been  so  framed  as  to  raise  these  questions,  which  was  not  done. 

It  is  admitted  that  the  Atlanta  Lumber  Company  is  common  source 
of  title,  and  the  facts  in  the  record  show  that  the  appellee's  title  from 
that  source  is  the  oldest,  and  unless  its  title  could  be  held  to  be  void, 
it  must,  in  view  of  the  averments  of  the  petition,  prevail  over  that  of 
the  appellant,  as  the  pleadings  of  the  appellant  are  not  framed  so  as 
to  bring  any  issue  into  the  case  raising  the  question  of  appellee's  title 
being  merely  voidable.  Therefore,  we  must  hold  that  none  of  the 
grounds  urged  in  the  second  assignment  of  error  are  well  taken. 

The  second  subdivision  of  that  assignment  presents  a  question  which 
could  not  be  raised  by  the  appellant  in  this  case.  It  will  be  observed 
that  in  the  judgment  as  quoted  in  the  findings  of  fact,  against  the 
Atlanta  Lumber  Company,  that  the  appellant  T.  L.  L.  Temple  was  a 
party  thereto;  and  if  facts  or  conditions  existed  which  would  not  have 
authorized  a  judgment  in  favor  of  the  Branch-Crooks  Saw  Company 
against  the  Atlanta  Lumber  Company  and  against  Temple,  they  should 
have  been  urged  in  that  case.  The  judgment  is  not  void  upon  its  face, 
merely  by  reason  of  the  fact  that  the  Atlanta  Lumber  Company  had 
ceased  to  do  business.  Facts  and  circumstances  might  have  existed 
which  would  have  authorized  the  trial  court  in  that  case,  to  have  ren- 
dered judgment  against  the  Atlanta  Lumber  Company  and  against 
Temple  as  trustee  of  its  funds  and  property,  notwithstanding  the  fact 
that  the  Atlanta  Lumber  Company  as  a  corporation,  ceased  to  do  busi- 
ness and  its  property  had  been  transferred  to  Temple  as  trustee.  If 
any  circumstances  existed  which  would  have  justified  the  court  in  de- 
clining to  enter  judgment  against  the  Atlanta  Lumber  Company  they 
should  have  been  urged  by  the  defendants  in  that  case,  which  the 
record  shows  was  not  done;  and  we  are  of  the  opinion  that  that  judg- 
ment is  not  subject  to  the  collateral  attack  now  urged  against  it  for 
the  reasons  stated  in  the  assignment. 

We  find  no  error  in  the  record  and  the  judgment  is  affirmed.  This 
conclusion  relieves  us  of  the  necessity  of  passing  upon  the  appellee's 
cross-assignments  of  errors. 

AMrmed. 
Writ  of  error  refused. 
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Mbs.  Jennie  Longwell  v.  J.  J.  Longwell. 

Decided  May  31,  1905. 

1. — ^BlTorce — ^Pleading — Eetidenoe — Jurisdietion. 

Where  plaintiff's  petition  for  divorce  alleged  that  'iMth'  plaintiff  and 
defendant  are  bona  fide  residents  of  El  Paso  County,  State  of  Texas,  where 
they  have  resided  for  more  than  one  year  preceding  the  filing  of  this  petition," 
but  did  not  allege  that  plaintiff,  at  the  time  of  exhibiting  her  petition,  was 
*'an  actual  bona  fide  inhabitant  of  the  State,"  this  latter  was  clearly  implied 
from  the  allegation  as  made,  and  the  judgment  was  not  subject  to  attack  on 
the  ground  that  the  court  was  without  jurisdiction  because  of  the  alnence  of 
such  further  averment. 

S. — Same— Practice  on  Appeal — ^Preinmption. 

In  the  absence  of  a  statement  of  facts  it  will  be  presumed  on  appeal  that 
a  judgment  in  a  divorce  case  partitioning  the  property  was  a  fair  and  equitable 
adjustment  of  the  rights  of  the  parties  and  was  based  upon  evidence  authoriz- 
ing and  sustaining  it. 

Error  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
A.  M.  Walthall. 

M.  W.  Stanton,  for  plaintiff  in  error. — The  trial  court  was  without 
jurisdiction,  power  and  authority  to  hear  and  determine  said  cause  and 
grant  a  divorce  therein,  and  the  judgment  rendered  in  said  cause  is  not 
supported  by  the  allegations  of  the  pleadings  in  said  cause  in  that  there 
is  no  allegation  either  in  the  petition  or  answer  in  said  cause  that  said 
petitioner,  Jennie  Longwell,  at  the  time  of  exhibiting  her  petition  was 
an  actual  bona  fide  inhabitant  of  the  State  of  Texas.  Rev.  Stats.,  arts. 
2978,  1194,  subdiv.  16;  Bruner  v.  Bruner,  43  S.  W.  Rep.,  796;  Hay- 
mond  V.  Haymond,  74  Texas,  418,  12  S.  W.  Rep.,  90;  Hare  v.  Hare, 
10  Texas,  355;  Morgan  v.  Morgan  et  al.,  21  S.  W.  Rep.,  154;  Ditson 
V.  Ditson,  4  R.  I.,  107;  Wallace  v.  Wallace,  50  Atl.  Rep.,  788,  792; 
Winship  V.  Winship,  16  N.  J.  Eq.,  107,  109;  State  v.  Boyd,  48  K  W. 
Rep.,  739,  752 ;  Spragins  v.  Houghton,  3  111.,  377,  392. 

Beall  &  Kemp  and  Patterson  &  Wallace,  for  defendant  in  error. — ^The 
jurisdiction  must  not  only  be  presumed  to  exist,  but  is  shown  by  tiie 
record.  Stelle  v.  Shannon,  62  Texas,  200;  Gentry  v.  Schneider,  77 
Texas,  2;  CotuUa  v.  Goggan  Bros.,  77  Texas,  34;  Greenwood  v.  Watts,  1 
W.  &  W.,  sec.  115;  Stewart  v.  Anderson,  70  Texas,  593. 

NEILL,  Associate  Justice. — This  is  a  suit  for  a  divorce  and  for 
a  partition  of  the  community  property  brought  by  plaintiff  in  error 
against  defendant  in  error.  The  case  was  tried  before  the  court  on  the 
30th  of  March,  1904,  without  a  jury,  and  the  court  having  found  all 
the  material  facts  alleged  by  the  plaintiff  true,  decreed  the  divorce  and 
partitioned  the  community  property  between  the  parties.  On  the  12th 
day  of  December,  1904,  the  writ  of  error,  by  which  it  is  sought  to  have 
the  judgment  reviewed  by  this  court,  was  sued  out.  There  is  no  state- 
ment of  facts  in  the  record  and  it  must  be  presumed,  therefore,  that 
all  matters  plead  by  the  parties  necessary  to  sustain  the  judgment  of 
the  court  were  proven. 
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By  the  first  aAsignment  of  error  it  is  urged  that  the  court  was  without 
jurisdiction  to  grant  the  divorce,  because  there  was  no  allegation  either 
in  plaintiff's  petition  or  defendant's  answer  that  Jennie  Longwell,  at 
the  time  of  exhibiting  her  petition,  'was  an  actual  bona  fide  inhabitant 
of  the  State  of  Texas. 

This  presents  the  anomalies  of  a  plaintiff  objecting  to  the  sufficiency 
of  the  allegations  in  her  own  petition,  and,  on  account  of  such  objec- 
tion, seeking  to  have  the  decree  which  she  sought  by  her  petition  an- 
nulled. Unless  the  decree  is  absolutely  null  and  void,  it  may  be  ques- 
tioned whether  this  can  be  done  even  by  directly  attacking  it  on  ap- 
peal or  error.  But  aside  from  any  such  question,  we  do  not  believe  her 
petition  is  subject  to  the  objection  urged.  It  alleges  that  *T)oth  plain- 
tiff and  defendant  are  bona  fide  resident  citizens  of  the  city  and  county 
of  El  Paso  and  State  of  Texas,  where  they  have  resided  for  more  than 
one  year  next  preceding  the  filing  of  this  petition."  It  is  true  it  does 
not  allege  that  at  the  time  of  exhibiting  her  petition  she  was  ''an  actual 
bona  fide  inhabitant  of  the  State,"  but  this  is  clearly  implied  from 
the  allegation  quoted  from  her  petition.  If  both  she  and  her  husband 
were  bona  fide  resident  citizens  of  the  city  and  county  of  El  Paso  and 
State  of  Texas,  and  had  resided  there  for  more  than  one  year  next  pre- 
ceding the  filing  of  her  petition,  she  was  necessarily  a  bona  fide  inhabi- 
tant of  the  State  of  Texas.  As  is  said  by  this  court  in  Michael  v. 
Michael,  79  S.  W.  Rep.,  74:  "It  is  evident  that  if  the  plain,  ordinary 
signification  of  the  word  'reside*  used  in  the  statute  is  given  to  it,  it 
would  necessarily  be  construed  to  require  an  actual  living  in  the  county 
for  more  than  six  months  immediately  preceding  the  filing  of  the  suit. 
The  word  reside,  in  its  ordinary  sense,  carries  with  it  the  idea  of  per- 
manence as  well  as  continuity."  If,  then,  plaintiff  resided  twelve 
months  in  El  Paso  County,  Texas,  next  prior  to  the  date  of  filing  her 
petition,  she  was  a  bona  fide  inhabitant  of  such  State  and  county  during 
that  time,  and,  in  the  absence  of  a  statement  of  facts,  it  will  be  pre- 
sumed that  the  court  found  that  she  was  such  bona  fide  inhabitant.  In 
fact,  this  is  implied  in  the  finding  by  the  court  "that  the  material  alle- 
gations of  plaintiff's  petition  asking  for  a  divorce  are  true." 

It  will  be  presumed  in  favor  of  the  judgment  partitioning  the  prop- 
erty that  the  $2,600  adjudged  in  favor  of  defendant  as  a  charge  upon 
a  community  property  was  proven,  as  alleged,  to  be  the  amount  of  his 
separate  funds,  the  investment  of  which  could  be  traced  into  property 
of  the  community  on  hand  and  identified  at  the  time  such  judgment 
was  rendered.  It  must  be  also  presumed,  in  the  absence  of  a  state- 
ment of  facts,  that  the  court  made  a  fair  and  equitable  settlement,  ad- 
justment and  disposition  of  the  rights  of  the  parties  as  to  both  their 
separate  and  community  property,  and  that  its  adjudication  of  all  such 
matters  was  found  upon  evidence  authorizing  and  sustaining  it. 

No  error  is  assigned  that  would  authorize  us  to  reverse  the  judgment, 
and  it  is  therefore  affirmed. 

Afftttned. 
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John  McCabe  v.  San  Antonio  Traction  Company. 

Decided  A%y  31,  1905. 

1. — Trial — ^Admission  of  Evldenoe — tissue  not  Submitted — Street   Cars. 

In  an  action  for  injury  to  a  street  car  passenger  in  alighting,  error,  if  any, 
in  admitting  evidence  of  a  city  ordinance  prescribing  where  cars  should  stop  at 
street  crossings,  was  harmless  where  no  issue  as  to  n^ligence  in  stopping  the 
car  was  submitted  to  the  jury. 

8. — Negligence — Street  Can — Stopping  at  Crossing!. 

A  street  car  company  can  not  ordinarily  be  held  negli^nt  in  acting  in 
obedience  to  a  valid  ordinance  of  a  city  prescribing  its  duties  to  the  public, 
as  with  reference  to  where  its  cars  shall  or  shall  not  stop  at  street  crossings. 

S. — Evidence — Conclusion  of  Witness. 

As  an  exception  to  the  rule  excluding  the  conclusions  and  opinions  of  a 
witness,  common  observers  may  testify  as  to  the  results  of  their  observation, 
made  at  the  time,  in  regard  to  common  appearances  or  facts,  and  a  condition 
of  things  which  can  not  be  reproduced  and  made  palpable  to  the  jury.  No 
exception  held  applicable  where  a  witness  stated  that  a  lady  whom  he  saw 
alight  from  the  running  board  of  a  street  car  fell  because  she  must  have  slipped. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

Will  A.  Morris,  for  appellant. — The  testimony  of  the  witness  Cook 
that  Mrs.  McCabe  slipped  was  shown  by  his  cross-examination  to  be  a  con- 
clusion, and  was  not  admissible.  Railway  Company  v.  Lane,  79  Texas, 
646 ;  Dennis  v.  Sanger,  39  S.  W.  Rep.,  998 ;  Waul  v.  Hardie,  17  Texas, 
559. 

Ogden  &  Brooks,  W.  H.  Lipscomb  and  Walter  P.  Napier,  for  appel- 
lee.— Witnesses  not  shown  to  be  experts  may,  nevertheless,  testify  to 
the  facts,  although  such  facts  appear  to  be  opinions  or  conclusions  of 
facts,  if  the  subject  matter  to  which  their  testimony  relates  can  not  be 
reproduced  or  described  to  the  jury  as  it  appeared  to  the  witnesses  at 
the  time  of  its  occurrence.  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Miller, 
18  Pac.  Rep.,  486;  Commonwealth  v.  Sturtivant,  117  Mass.,  133;  State 
V.  Shinborn,  46  N.  H.  501 ;  City  of  Persons  v.  Lindsay,  26  Kan.,  432 ; 
1  Elliott  on  Evidence,  677. 

NEILL,  Associate  Justice. — This  was  a  suit  brought  by  appellant 
against  the  appellee  to  recover  $15,000  damages  for  personal  injuries 
to  his  wife,  alleged  to  have  been  occasioned  by  the  negligence  of  defend- 
ant while  she  was  a  passenger  upon  one  of  its  electric  street  cars. 

After  alleging  that  the  car  upon  which  his  wife  was  a  passenger  was 
an  open  car  provided  with  a  step  known  as  a  running  board  extending 
along  its  side  from  one  end  of  the  car  to  the  other,  plaintiff  alleged,  as 
the  grounds  of  negligence  which  caused  her  injuries,  that  defendant 
negligently  failed  to  stop  the  car  at  a  street  crossing  where  there  was 
a  plank  walk  upon  which  she  could  alight  from  the  car  with  safety, 
and  that  after  the  car  passed  beyond  the  plank  walk,  it  being  dark  and 
his  wife,  not  being  able  to  see  the  condition  of  th^  street  where  the  car 
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was  stopped,  in  response  to  defendant's  invitation  to  alight  from  the 
car  at  such  point,  stepped  on  the  running  board;  she  being  an  aged 
and  delicate  woman,  the  conductor  while  guiding  and  assisting  her, 
told  her  to  walk  back  along  the  running  board  to  the  end  of  the  car 
to  the  plank  walk,  suddenly  turned  her  around  facing  the  back  end 
of  the  car  and  then,  without  warning  her,  suddenly  turned  loose  her  arm, 
whereby  she,  being  unable  to  balance  and  prevent  herself  from  falling, 
fell  violently  to  the  ground.  That  the  act  of  the  conductor  in  releasing 
his  hold  on  her  in  such  manner  was  negligence  on  the  part  of  defendant, 
which,  without  fault  or  negligence  of  plaintiff's  wife,  independently  and 
together  with  the  negligence  of  defendant  in  failing  to  stop  the  car  at 
a  proper  place  for  her  to  alight,  was  the  direct  and  proximate  cause 
of  her  injuries. 

The  defendant,  after  denying  the  alleged  act  of  negligence,  plead  that 
plaintiff's  wife  was  guilty  of  contributory  negligence  in  that  after  the 
car  had  stopped  in  obedience  to  her  signal  at  a  reasonably  safe  and 
proper  place  for  her  to  alight  therefrom,  she,  in  undertaking  to  alight, 
was  so  negligent  and  careless  that  she  slipped  and  fell  from  the  running 
board,  thereby  causing  her  fall  and  injuries,  if  any,  resulting  therefrom. 

The  case  was  submitted  to  the  jury  only  upon  the  alleged  negligent 
act  of  the  conductor  in  releasing  his  hold  on  plaintiff's  wife  while  she 
was  on  the  running  board  and  upon  the  issue  of  her  contributory  negli- 
gence. A  general  verdict  was  found  for  the  defendant,  and  from  the 
judgment  entered  upon  it  plaintiff  has  appealed. 

Conclusion  of  Fact — We  find  in  deference  to  the  verdict  that  plain- 
tiff's wife's  fall  from  the  car,  and  the  alleged  injuries  were  not  caused 
by  the  negligence  of  defendant. 

Conclusions  of  Law. — As  the  case  was  not  submitted  to  the  jury  upon 
the  issue  of  the  alleged  negligent  failure  of  defendant  to  stop  the  car 
80  plaintiff's  wife  could  alight  therefrom  on  the  plank  walk,  we  fail  to 
perceive  how  plaintiff  could  in  any  way  have  been  prejudiced  by  the 
court's  admitting  in  evidence  the  ordinance  of  the  city  inhibiting  street 
cars  from  stopping  on  street  crossings  and  compelling  them  to  stop 
after  passing  such  crossings  for  the  purpose  of  taking  on  and  letting  off 
passengers.  If,  however,  the  case  had  been  submitted  on  the  issue  as  to 
whether  defendant  was  negligent  in  failing  to  stop  the  car  opposite 
the  plank  walk,  which  was  shown  to  be  at  a  street  crossing,  the  ordi- 
nance would  have  been  admissible  as  evidence  negativing  such  negli- 
gence. For  a  defendant  can  not,  ordinarily,  be  held  negligent  iti  acting 
in  obedience  to  a  valid  ordinance  of  the  city  prescribing  its  duties  to  the 
public. 

The  third  assignment  of  error  complains  of  the  court's  refusing  on 
plaintiff's  motion  to  strike  out  the  testimony  of  the  witness  F.  W.  Cook, 
to  the  effect  that  Mrs.  McCabe  slipped  off  the  running  board,  the  ground 
of  such  motion  being  that  the  witness  on  cross-examination  showed  that 
his  statement,  that  she  slipped  off,  was  merely  a  conclusion,  and  that 
he  did  not  know  and  could  not  testify  as  a  fact  that  she  slipped. 

The  testimony  of  the  witness,  which  is  made  the  subject  of  this  assign- 
ment, is  as  follows;    "I  was  sitting  several  seats  behind  the  two  ladies 


616  Texas  Civil  Appeals  Reports,  Vol.  39.  [May, 

and  one  of  them  rang  the  bell,  I  think  it  was  Beauregard  Street.  The 
streets  were  muddy.  The  elder  of  the  two  ladies  rose  first  to  get  off 
the  car,  and  I  think  she  walked  along  the  running  board  some  distance, 
because  the  car  went  beyond  this  cross  walk,  that  is,  I  mean  the  car 
didn't  go  beyond  the  cross  walk,  but  the  seat  upon  which  she  was  sitting 
went  beyond  the  cross  walk.  I  mean  across  the  walk.  And  as  she 
was  walking  along  the  younger  lady  also  started  to  leave  the  seat,  and 
stepped  on  the  running  board,  and  when  the  younger  lady  rose  from  her 
seat  to  get  on  the  running  board,  the  conductor  got  out  and  stood  on 
the  ground,  wishing  to  assist  the  ladies  to  get  off  the  car,  and  when 
both  ladies  attempted  to  get  off  the  car  at  the  same  time,  the  conductor 
was  compelled  to  divide  his  attention,  and  he  tried  to  help  the  old  lady 
and  the  young  lady  at  the  same  time,  and  the  old  lady  slipped  and 
fell  in  the  mud  in  the  street.  .  ,  .  The  car  did  not  stop  exactly  at 
their  seat,  so  they  had  to  walk  along  the  running  board  to  get  to  the 
cross  walk." 

On  cross-examination  he  testified:  "I  was  sitting  several  seats  be- 
hind the  ladies,  I  was  not  paying  particular  attention  to  what  occurred. 
There  were  no  other  persons  between  me  and  them  to  obstruct  the  view. 
Well,  the  lady  must  have  slipped  and  fell,  because  she  couldn't  fall 
any  other  way.  I  testify  that  she  fell,  whether  she  slipped,  that  is  the 
only  conclusion  I  can  come  to.  .  .  .  It  was  simply  a  form  of  speech 
to  illustrate  the  way  she  fell.  .  .  I  said  that  she  slipped  because 
that  was  the  natural  way  for  her  to  fall.     .  If  a  man  falls  on 

the  street  it  is  presumed  he  slipped.  ...  I  will  state  positively  that 
she  did  step  along  the  running  board." 

It  is  an  exception  to  the  general  rule  that  witnesses  can  not  give 
conclusions  or  opinions,  that  evidence  of  common  observers,  testifying 
to  the  results  of  their  observation,  made  at  the  time,  in  regard  to  com- 
mon appearances  or  facts,  and  a  condition  of  things  which  can  not  be 
reproduced  and  made  palpable  to  a  jury,  is  admissible.  (Commonwealth 
V.  Sturtivant,  117  Mass.,  133;  Elliott  on  Evidence,  sees.  676-678.)  We 
believe  the  testimony  complained  of  in  this  assignment  comes  within 
and  was  admissible  as  evidence  under  this  exception  to  the  general  rule ; 
and  that  the  court,  for  this  reason,  did  not  err  in  refusing  to  exclude  it 
from  the  consideration  of  the  jury. 

Our  conclusion  of  fact  disposes  of  the  assignment  which  complains 
of  the  insufficiency  of  the  evidence  to  support  the  verdict.  The  bur- 
den of  proving  negligence  was  upon  the  plaintiff,  and  unless  the  evidence 
upon  the  issue  was  of  such  preponderating  weight  as  to  show  the  ver- 
dict is  wrong,  we  are  not  authorized  to  disturb  it.  The  judgment  of 
the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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San  Antonio  Traction  Company  v.  Johann  Menk. 

Decided  May  31,  1905. 

Cliarge — ^Limiting  BtooTery  to  Amount  Claimed — ^Xedioal  Sxpeniet. 

Where  in  an  action  for  personal  injuries  to  plaintiff's  wife  the  charge 
allowed  plaintiff  to  recover  only  such  sums  as  had  been  expended  for  drugs 
and  medical  attention  for  his  wife,  as  a  result  of  her  injuries,  not  to  exceed 
the  reasonable  value  thereof,  it  was  not  error  to  refuse  a  requested  charge  to 
the  same  effect,  but  with  the  addition  that  the  recovery  should  not  exceed 
the  amount  claimed  in  plaintiff's  petition,  there  being  no  evidence  of  a  greater 
amount  paid  than  the  petition  claimed. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

Ogden  dt  Brooks,  for  appellant. 
Wehb  &  Ooeth,  for  appellee. 

• 

JAMES,  Chief  Justice. — This  is  an  appeal  from  a  recovery  for 
$3,500,  rendered  upon  a  general  verdict,  on  account  of  personal  injury 
alleged  to  have  been  sustained  by  appellee's  wife.  The  assignment  of 
error  which  raises  the  question  of  excessive  verdict,  is  not  sustainable 
in  view  of  testimony  which  the  jury  appears  to  have  believed.  Our  con- 
clusion of  fact  is  in  accordance  with  such  testimony. 

The  only  other  point  raised  is  error  in  refusing  to  give  the  following 
requested  charge:  "Plaintiff  in  this  case  is  only  entitled  to  recover 
such  sums,  if  any,  as  have  been  expended  by  him  for  drugs  and  medical 
attention  for  his  wife,  not  to  exceed  the  sum  named  in  his  petition." 
The  charge  of  the  court  instructed  the  jury  to  allow  the  amounts  only 
that  plaintiff  may  have  theretofore  expended  or  incurred  for  the  em- 
ployment of  doctors  and  the  purchase  of  drugs  and  medicines  neces- 
sary for  the  cure  and  relief  of  Mrs.  Menk,  if  any,  not  to  exceed  the 
reasonable  and  fair  value  thereof  as  a  result  of  her  injuries,  if  any.-  It 
is  therefore  seen  that  the  jury  were  expressly  confined  to  the  considera- 
tion of  such  expenses  insofar  as  they  had  already  been  paid  or  incurred, 
and  the  only  question  left  is  whether  or  not  defendant  had  the  right  to 
have  the  jury  cautioned  to  not  go  beyond  the  amount  claimed  in  the 
petition  in  respect  to  such  items. 

In  Brunswig  v.  White,  70  Texas,  513,  the  Supreme  Court  said  that 
a  jury  of  ordinary  intelligence  would  not  need  such  a  caution  from 
the  judge.  All  the  cases  involving  the  giving  of  a  charge  of  this  nature 
have  expressed  disapprobation  of  the  practice.  In  a  case  in  which  the 
plaintiff  would  not  be  entitled  to  recover  for  items  in  the  future,  and 
evidence  had  been  introduced  going  beyond  the  recovery  to  which  he 
would  be  legally  entitled,  defendant  would  probably  have  the  right  to 
an  instruction  cautioning  the  jury  not  to  consider  the  items  or  amount 
for  which  plaintiff  could  not  legally  recover.  The  court  in  this  instance 
allowed  the  jury  to  find  for  only  such  items  as  had  already  been  ex- 
pended or  incurred,  thus  forbidding  the  consideration  of  future  amounts. 

It  is  stated  in  appellant's  brief  that  such  expense  already  incurred 
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amounted  practically  to  that  claimed  in  the  petition.  There  being  no 
testimony  before  the  jury  of  a  greater  amount  for  such  expense,  there 
was  no  occasion  to  suppose  that  the  jury  were  misled  into  going  beyond 
the  sum  claimed.  If  they  were  men  of  common  intelligence,  which  is 
presumed,  and  instructed  to  consider  only  such  expenses  as  had  already 
been  incurred  according  to  the  evidence,  the  presumption  can  not  be 
indulged,  even  in  the  absence  of  the  cautioning  instruction  sought  as  to 
their  not  going  beyond  the  sum  claimed,  that  the  jury  did  not  observe 
the  charge  given  them.  It  is  further  claimed  that  defendant  was  en- 
titled to  have  the  instruction  given  in  view  of  the  fact  that  plaintiff's 
counsel  had  argued  the  question  with  reference  to  future  expenditures. 
There  is  nothing  pointed  out  in  the  record  showing  that  counsel  indulged 
in  such  argument.    Affirmed. 

Affirmed. 
Writ  of  error  refused. 


W.  W.  McKiNLEY  V.  Frio  County. 

Decided  May  31,  1905. 

1. — Certiorari — Appeal  from  Commissioners'  Court — Condemnation  of  Land. 

Where  an  original  suit  against  a  county  for  damages  in  opening  a  road 
across  plaintiff's  land  was  filed  in  the  District  Cbnrt,  and  after  a  general 
demurrer  was  sustained  to  the  petition  plaintiff  filed  a  motion  setting  up  that 
he  had  appealed  from  the  action  of  the  Commissioners'  Ck)urt  in  fixing  the 
damages,  and  asking  for  a  certiorari  to  require  the  county  clerk  to  send  up 
a  transcript,  the  writ  was  properly  refused. 

8.— Same. 

The  writ  of  certiorari  is  granted  to  perfect  imperfect  records,  but  it  can 
not  perform  the  office  of  a  writ  of  mandamus. 

Appeal  from  the  District  Court  of  Frio.  Tried  below  before  Hon« 
E.  A.  Stevens. 

W.  A.  H.  Miller  and  Magus  Smith,  for  appellant. 

Maney  &  Spann,  for  appellee. 

FLY,  Associate  Justice. — This  is  an  appeal  from  a  dismissal  of 
a  suit  for  damages  arising  from  a  road  being  opened  across  the  land  of 
appellant.  In  the  record  there  appears  an  original  petition  that  was 
filed  in  the  District  Court,  and  from  which  it  would  seem  that  the 
suit  was  an  original  one  in  the  District  Court  for  $1,000,  alleged  to 
have  accrued  by  reason  of  a  public  road  being  opened  by  the  Commis- 
sioners' Court  across  appellant's  land.  That  petition  was  filed  on  May 
17,  1904.  On  November  29,  1904,  appellee  filed  a  general  demurrer 
and  general  denial,  and  on  the  same  day  the  general  demurrer  was  sus- 
tained by  the  court  and  the  cause  dismissed. 

Up  to  the  time  of  the  dismissal  of  the  cause  nothing  had  been  filed 
in  the  District  Court  that  indicated  that  the  cause  was  appealed  from 
the  Commissioners'  Court  but  the  pleadings  indicated  an  original 
suit  for  one  thousand  dollars.  On  December  2,  1904,  after  the  demurrer 
to  the  petition  had  been  sustained,  appellant  applied  to  the  District 
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Court  for  a  writ  of  certiorari,  in  which  application  it  was  alleged  that 
the  Commissioners'  Court  had  appointed  a  jury  to  assess  the  damages 
for  a  road  opened  across  appellant's  land;  that  the  damages  had  been 
assessed  by  the  jury  at  $500,  but  that  the  amount  had  been  reduced  by 
the  Commissioners'  Court  to  $200;  that  appellant  had  appealed  to  the 
District  Court,  and  that  no  transcript  had  been  sent  up  by  the  county 
clerk.  Appellant  prayed  for  a  writ  Jot  certiorari  commanding  the  county 
clerk  to  transmit  to  the  District  Court  a  transcript  of  all  proceedings 
in  connection  with  the  road,  as  well  as  all  the  original  papers. 

Appellee  moved  the  court  to  dismiss  the  application  for  certiorari 
because  the  cause  had  been  dismissed  and  no  transcript  from  the  lower 
court  had  been  filed  in  the  District  Court.  The  motion  was  sustained. 
This  appeal  is  perfected  from  the  last  order  of  dismissal. 

In  article  4693,  Sayles'  Statutes,  it  is  provided  that  the  owner  of 
land,  in  case  he  is  not  satisfied  with  the  assessment  of  damages  made 
by  the  Commissioners'  Court,  may  appeal  as  in  cases  of  appeal  from 
Justice's  Court.  In  appeals  from  the  last  named  court  the  party  appeal- 
ing shall  within  ten  days  from  the  date  of  the  judgment  file  a  bond  in 
double  the  amount  of  the  judgment.  The  filing  of  the  appeal  bond 
perfects  the  appeal.  Upon  the  filing  of  the  appeal  bond  it  is  made  the 
duty  of  the  justice  of  the  peace  to  make  out  a  true  and  correct  copy 
of  all  the  entries  on  his  docket  and  certify  to  it  and  transmit  the  same, 
with  a  certified  copy  of  the  bill  of  costs,  and  the  original  papers,  to  the 
county  clerk.  If  practicable  the  transcript  should  be  transmitted  to 
the  county  clerk  on  or  before  the  first  day  of  the  next  term  of  the  court. 
In  this  connection  it  may  be  said  that  a  writ  of  mandamus  will  be 
awarded  to  compel  the  justice  of  the  peace  to  send  up  the  papers  re- 
quired by  statute.     (Railway  v.  Dyer,  2  App.  Civ.  Cas.,  sec.  312.) 

No  appeal  bond  seems  to  have  been  on  file  in  the  District  Court  ap- 
proved by  the  county  clerk,  and  no  effort  was  made  to  have  it  put  on 
file,  although  counsel  for  appellant  swore  that  he  had  deposited  an  ap- 
peal bond  with  the  county  clerk  on  May  14,  1904.  What  that  bond 
contained  does  not  appear  in  the  record. 

The  application  for  the  writ  of  certiorari  to  compel  the  county  clerk 
to  make  out  a  transcript  was  properly  denied.  Writs  of  certiorari  are 
granted  to  perfect  imperfect  records,  but  they  can  not  perform  the  office 
of  writs  of  mandamus.  They  can  make  certain  that  which  was  uncer- 
tain, but  they  can  not  create.  It  may  also  serve  the  purposes  of  appeal, 
as  provided  in  Title  15,  Sayles'  Statutes,  but  it  can  not  be  invoked  to 
accomplish  what  appellant  sought  to  accomplish  by  it. 

The  record  in  this  case  shows  that  appellant  had  filed  an  original 
suit  for  damages  in  the  District  Court,  and  to  all  intents  and  purposes 
had  abandoned  the  appeal  from  the  Commissioners'  Court,  no  reference 
to  such  appeal  being  made  in  the  petition.  A  general  demurrer  was  sus- 
tained to  that  petition,  and  then  for  the  first  time,  over  six  months 
after  the  Commissioners'  Court  had  acted,  it  was  made  known  to  the 
court  through  the  medium  of  an  application  for  a  writ  of  certiorari  to 
compel  the  county  clerk  to  make  out  a  transcript,  that  an  appeal  had 
been  attempted  to  the  District  Court. 

There  is  no  error  in  the  judgment  of  the  District  Court,  and  it  is 
affirmed,  '  Affirmed, 
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State  National  Bank  of  El  Paso  v.  Charles  Stewart. 

Decided  May  31,  1005. 

I4 — ^Hon  Est  Factum — Bank  Check  Pleaded  by  Defendant — ^Denial  by  Plaln- 

tilT — ^Forgery. 

Where  a  bank,  sued  for  money  deposited  with  it,  plead  in  defense  the  pay- 
ment by  it  of  a  check  drawn  for  the  money  and  signed  by  the  plaintiff,  the 
latter  could  not  introduce  evidence  to  show  that  the  check  was  a  forgery  in 
the  absence  of  a  sworn  plea  denying  the  execution  of  the  check  by  him  or  by 
his  authority.     Rev.  Stats.,  arts.'  1192,  1193,  1265,  2318,  construed. 


2. — Same — Receipt. 

_  • 

The  statutory  .provision  (Rev.  Stats.,  art.  1193)  that  "it  shall  not  be  nec- 
essary for  the  plaintiff  to  deny  any  special  matter  of  defense  plead  by  defendant, 
but  the  same  shall  be  regarded  as  denied  unless  expressly  admitted,"  does  not, 
in  view  of  the  other  provisions  of  the  statute,  obviate  the  necessity  of  plain- 
tiffs denying  under  oath  the  execution  of  a  written  instrument  pleaded  by  the 
defendant  and  charged  to  have  been  executed  by  plaintiff,  and  that  such  instru- 
ment is  a  bank  check  and  in  the  nature  merely  of  a  receipt,  does  not  affect 
the  matter. 

3. — Same — ^Eyidence  of  Forgery  in  Eebnttal. 

It  would  seem  that  the  fact  that  defendant  may  have  first  introduced 
evidence  of  the  genuineness  of  the  signature  to  the  check  would  not  give  plain- 
tiff the  right,  by  evidence  in  rebuttal,  to  show,  without  any  plea  of  non  est 
factum,  that  it  was  a  forgery — but  the  point  is  not  definitely  determined. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  J.  M,  Qoggin. 

Beall  &  Kemp,  for  appellant. — Evidence  showing  the  cheek  to  be  a 
forgery  was  not  admissible  in  the  absence  of  a  sworn  plea  denying  its 
execution  by  plaintiff.  Eev.  Stats.,  arts.  2318,  1192;  May  v.  Pollard, 
28  Texas,  678;  Hendricks  v.  Cameron,  2  Will.,  sec.  351;  International 
&  G.  N.  Ry.  Co.  V.  Tisdale,  74  Texas,  16 ;  City  Water  Works  v.  White, 
61  Texas,  537. 

Sam  B.  OUlett,  for  appellee. — 1.  Defendant's  special  plea  was  noth- 
ing more  than  a  plea  of  payment,  new  matter,  and,  under  the  statute, 
was  denied,  unless  expressly  admitted.  Rev.  Stats.,  art.  1193;  Fagan 
V.  McWhirter,  71  Texas,  567;  T.  E.  &  C.  Co.  v.  Mitchell,  78  Texas, 
64;  Hendrix  v.  Leopold,  4  Willson,  sec.  301;  McKinney  v.  Nunn,  82 
Texas,  44. 

2.  The  check  meantioned  in  said  plea  was  nothing  more  than  a 
receipt,  and  parol  testimony  was  admissible  to  contradict  it.  Brown 
V.  Dennis,  30  S.  W.  Rep.,  272,  and  cases  cited;  Hendrix  v.  Leopold, 
supra. 

3.  The  court  committed  no  error  in  permitting  plaintiff  and  his 
witnesses  to  testify  as  to  the  genuineness  or  forgery  of  plaintiff's  signa- 
ture  to  the  check,  because  all  the  evidence  produced  by  plaintiff  touching 
that  question  was  on  rebuttal  of  defendant's  witnesses,  who  testified,  on 
direct  examination  by  defendant,  that  the  signature  to  said  check  was 
genuine;  the  defendant  having  gone  into  that  question  voluntarily, 
plaintiff  was  entitled  to  rebut  the  same  without  having  replied  to  de- 
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fendant's  special  plea.  Markham  v.  Carothers,  47  Texas,  27;  Wade 
V.  Love,  69  Texas,  222-225;  Meyer  v.  Opperman,  76  Texas,  106; 
Medline  v.  Wilkens,  1  Texas  Civ.  App.,  465;  Underbill  on  Evidence, 
sec.  374,  pp.  552-3,  and  citations;  Scattergood  v.  Wood,  79  N.  Y., 
263 ;  Brown  v.  Perkins,  1  Allen,  89 ;  ^erfey  v.  Evansville  Ry.  Co.,  23 
N.  E.  Rep.,  273 ;  Ingram  v.  Wagernagal,  48  N.  W.  Rep.,  998 ;  Dodge  v. 
Kiene,  28  Neb.,  216;  Havis  v.  Taylor,  13  Ala.,  324;  Stevenson  v. 
Gunning's  Estate,  25  Atl.  Rep.,  697;  Paul  v.  Cbenault,  59  S.  W.  Rep., 
679 ;  St.  Louis  Ry.  Co.  v.  Stonicypher,  63  S.  W.  Rep.,  946. 

NEILL,  Associate  Justice. — Cbarles  Stewart  brought  this  suit 
against  the  State  National  Bank  to  recover  the  sum  of  $740,  an  alleged 
balance  of  certain  deposits  made  by  him  with  the  bank. 

The  defendant  answered  that  all  sums  at  any  time  deposited  with  it 
by  plaintiff  had  been  duly  paid  to  him  or  to  his  order,  on  his  checks  or 
drafts,  and  that  defendant  owed  him  nothing  when  this  suit  was  insti- 
tuted. The  defendant,  then  specifically  plead  "that  the  sum  of  $740 
sued  for  was  paid  to  plaintiff,  or  to  his  order,  on  or  about  the  15th  day 
of  February,  1904,  on  a  check  or  draft  in  writing  dated  January  28, 1904, 
drawn  or  executed  by  plaintiff,  or  purporting  to  have  been  drawn  or  exe- 
cuted by  him,  in  favor  of  one  R.  W.  Bradley  on  defendant,  which  draft  or 
check  was  received  and  paid  by  defendant  in  regular  and  usual  course 
of  business  and  without  notice  of  any  infirmity  or  invalidity."  No 
pleading  in  any  way  denying  the  execution  of  the  check  or  drafts, 
specially  plead  by  defendant,  was  filed  by  the  plaintiff. 

The  case  was  tried  before  a  jury,  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  plaintiff  for  the  amount  sued  for. 

The  deposits  with  the  bank  were  proven  as  alleged  by  plaintiff,  and 
it  was  shown  that  the  check  or  draft  for  $740  described  in  defendant's 
answer,  was  presented  to  and  paid  by  the  defendant,  and  that  its  pay- 
ment exhausted  plaintiff's  deposit.  Hence,  the  principal  issue  in  the 
case  was  whether  such  check  or  draft  was  executed  by  plaintiff  or  by 
his  authority;  or  in  other  words,  whether  such  instrument  was  a  forgery. 
Upon  this  issue,  after  the  instrument  was  introduced  in  evidence  by 
the  defendant,  plaintiff  introduced  evidence  tending  to  show  that  it 
was  a  forgery,  and  defendant  then  introduced  testimony  tending  to  show 
that  it  was  genuine.  And,  after  the  introduction  of  such  evidence  pro 
and  con,  the  issue  was  submitted  by  the  court  to  the  jury. 

The  contention  of  defendant  is  that  inasmuch  as  plaintiff  failed  to 
deny  imder  oath  that  such  check  or  draft  was  executed  by  him  or  by 
his  authority,  the  court  erred  in  permitting  him,  after  defendant  had 
offered  such  instrument  in  evidence,  to  introduce  testimony  tending  to 
show  that  it  was  a  forgery,  and  in  refusing  to  instruct  the  jury  at 
defendant's  request  that  "plaintiff,  not  having  denied  under  oath  the 
execution  by  his  authority  of  the  check  for  $740,  dated  January  28, 
1904,  and  offered  in  evidence,  to  find  for  the  defendant.'* 

By  article  2318,  Revised  Statutes,  it  is  provided  that  "when  any 
petition,  answer,  or  other  pleading  shall  be  founded,  in  whole  or  in 
part,  on  any  instrument  or  note  in  writing,  charged  to  have  been  exe- 
cuted by  the  other  party  or  by  his  authority,  and  not  alleged  therein  to 
be  lost  or  destroyed,  such  instrument  or  note  in  writing  shall  be  re* 
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ceived  as  evidence  without  the  necessity  of  proving  its  executon,  unless 
the  party  by  whom  or  by  whose  authority  such  instrument  or  note  in 
writing  is  charged  to  have  been  executed,  shall  file  his  affidavit  in 
writing  denying  the  execution  thereof/' 

By  article  1192  it  is  provided  that,  "when  the  defendant  sets  up  a 
counter  claim  against  the  plaintiff,  the  plaintiff  may  plead  thereto 
under  the  rules  prescribed  for  the  pleadings  of  defensive  matter  by  the 
defendant  so  far  as  the  same  may  be  applicable;  and,  whenever  under 
such  rules  the  defendant  is  required  to  plead  any  matter  of  defense 
under  oath,  the  plaintiff  shall  in  like  manner  be  required  to  plead  such 
matters  under  oath,  when  relied  on  by  him.*' 

Article  1265,  section  8,  Revised  Statutes,  requires  an  answer  to  be 
made  under  oath  when  it  contains  a  denial  by  the  pleader  "of  the  exe- 
cution by  himself  or  by  his  authority  of  any  instrument  in  writing  upon 
which  any  pleading  is  founded  in  whole  or  in  part,  and  charged  to 
have  been  executed  by  him  or  by  his  authority,  and  not  alleged  to  be 
lost  or  destroyed/' 

Article  3318,  Revised  Statutes  of  1895,  is  identical  with  article  466, 
Oldham  and  White's  Digest.  In  May  v.  Pollard,  28  Texas,  678,  the 
defendant,  being  sued  on  a  note  and  open  account,  charged  in  his 
answer  that  plaintiff  had  executed  to  him  in  writing  a  certain  receipt 
for  2,578  pounds  of  cotton  delivered  by  defendant  to  plaintiff  on  the 
day  the  receipt  was  dated.  The  court  held  that  "the  receipt  was  a 
written  instrument  charged  in  defendant's  answer  to  have  beeen  exe- 
cuted by  the  plaintiflF,  and  nothing  in  the  nature  of  a  plea  of  nan  est 
factwm  could  be  heard  against  it  unless  the  plea  had  been  supported 
by  the  affidavit  in  writing  of  plaintiffs.  Without  such  a  defense  to  it, 
supported  by  affidavit,  the  receipt  must  be  read  in  evidence  without  proof 
of  its  execution.  There  was  no  such  affidavit  made,  and  the  objection 
to  it  was  in  the  nature  of  a  plea  of  non  est  factum,  and  was  properly 
overruled  bv  the  court  below."  Citing  0.  &  W.  Dig.,  art.  466;  12 
Texas,  279,  492;  18  Id.,  279. 

Hendricks  v.  Cameron,  2  Willson,  sec.  351,  is  a  case  where  Cameron 
sued  Hendricks  and  Etchison  as  partners  on  a  note  for  $134.50. 
Hendricks  plead  payment  of  the  note  in  full,  setting  out  in  his  answer 
two  receipts  in  writing  which  he  alleged  had  been  executed  by  author- 
ized agents  of  Cameron.  Upon  the  trial  Cameron  was  permitted,  over 
objections  of  Hendricks,  to  introduce  evidence  to  show  that  the  receipts 
were  not  executed  by  his  authority.  Upon  appeal  from  a  judgment  in 
favor  of  Cameron  it  was  held  by  the  Court  of  Appeals  that  the  trial 
court  erred  in  admitting  evidence,  objected  to  by  the  defendant,  im- 
punging  the  receipts  upon  which  his  plea  of  payment  was  founded, 
and  that  such  evidence  would  only  be  admissible  under  a  written  plead- 
ing  verified  by  affidavit. 

These  cases  are  directly  in  point,  and,  though  it  be  considered  that 
as  between  plaintiff  and  ttie  bank  the  check  plead  in  the  latter's  answer 
is  in  the  nature  merely  of  a  receipt,  seem  to  us  conclusive  of  the  cor- 
rectness of  appellant's  contention.  It  can  not  be  doubted  that  ap- 
pellant's answer  is  founded  on  an  instrument  in  writing  charged  to 
have  been  executed  by  appellee  or  by  his  authority;  and  if  there  were 
any  doubt  as  to  whether,  on  account  of  the  check  being  in  the  nature 
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of  a  receipt  as  between  the  parties,  the  answer  was  snch  as  is  con- 
templated by  article  2318,  Eevised  Statutes,  such  doubt  is  dispelled  by 
the  opinions  referred  to. 

The  record  does  not  support  appellee's  contention  that  the  appellant 
introduced  evidence  of  the  genuineness  of  the  check  before  he  introduced 
the  testimony  tending  to  show  it  was  a  forgery.  Therefore  it  is  not 
necessary  for  us  to  pass  upon  appellee's  proposition  that,  inasmuch  as 
evidence  was  first  introduced  by  appellant  to  prove  the  genuineness 
of  the  check,  he  had  the  right  to  introduce  in  rebuttal  evidence  to  prove 
that  it  was  a  forgery.  But  we  will  remark  that  we  are  not  able  just 
now  to  detect  any  strength  in  the  proposition,  conceding  that  the  hy- 
pothesis upon  which  it  is  based  was  established. 

Article  1193,  Bevised  Statutes,  which  provides  that  **it  shall  not  be 
necessary  for  the  plaintiff  to  deny  any  special  matter  of  defense  plead 
by  defendant,  but  the  same  shall  be  regarded  as  denied  unless  expressly 
admitted"  does  not,  when  the  special  matter  of  defense  plead  is  founded 
in  whole  or  in  part  on  an  instrument  in  writing  charge  to  have  been 
executed  by  the  other  party,  obviate  the  necessity  of  the  plaintiff's  deny- 
ing under  oath  that  such  written  instrument  was  executed  by  him  or  by 
his  authority. 

On  account  of  the  errors  indicated,  the  judgment  of  the  District 
Court  is  reversed  and  the  cause  remanded. 

fteversed  and  remanded. 


JUNE,  1905. 


J.  W.  Webb  v.  Mrs.  M.  J.  Walters. 

Decided  June  2,  1905. 

Deed — ^Boundary — Constmotion  by  Parties. 

A  deed  described  the  lot  conveyed  as  fronting  on  a  certain  road  sixty-five 
feet  in  a  straight  line.  The  road  curved,  so  that  the  lot,  if  measured  by  the 
margin  of  the  road,  would  have  a  frontage  of  less  than  sixty-five  feet.  Prior 
to  the  time  the  vendee  built  on  the  lot  a  division  line  was  run,  and  marked  by 
notches  on  the  fence,  which  gave  the  lot  a  frontage  of  sixty-five  feet;  and  the 
vendor  having  agreed  to  such  division,  the  vendee  constructed  his  dwelling  to 
such  line.  Held,  that  the  construction  so  given  to  the  deed  by  the  parties  would 
control,  and  the  lot  would  not  be  limited  to  sixty-five  feet  measured  by  the 
margin  of  the  road. 

Appeal  from  the  District  Court  of  Shelby.    Tried  below  before  Hon. 
Tom  C.  Davis. 

J.  L.  King,  for  appellant. 

GILL,  Associate  Justice. — This  is  a  boundary  suit.  It  was  brought, 
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however,  in  the  ordinary  form  of  trespass  to  try  title  and  the  defendant 
answered  by  general  denial  and  plea  of  not  guilty.  Mrs.  M.  J.  Walters 
was  the  plaintiflE  and  J.  W.  Webb  was  the  defendant.  A  trial  to  the 
court  without  a  jury  resulted  in  a  judgment  for  plaintiff,  and  defendant 
has  appealed. 

The  land  in  dispute  is  a  strip  triangular  in  shape  100  yards  in  length 
and  two  feet  wide  at  its  widest  point.  The  facts  are  as  follows:  In 
bringing  the  suit  appellee  described  the  lot  owned  and  occupied  by  her 
and  sought  by  her  proof  to  bring  the  disputed  strip  within  her  boun- 
daries. The  appellee  and  her  former  husband,  P.  K.  Walters,  owned 
the  land  now  occupied  by  her  and  the  lot  claimed  by  appellant.  Walters 
and  wife  sold  the  lot- now  held  by  appellant  to  E.  B.  Wheeler  and  Jas. 
T.  PoUey  about  five  years  ago.  The  lots  of  appellant  and  appellee  join, 
the  east  boundary  of  appellant^s  lot  being  the  west  boundary  of  ap- 
pellee's. About  the  date  of  appellant's  purchase  the  lot  was  run  off  by 
a  surveyor  and  the  east  line  marked  by  notches  made  in  the  fences, 
and  appellant  now  claims  to  those  notches  which  are  still  to  be  found. 
The  appellee's  claim  is  based  on  the  width  of  the  lot  according  to  the 
description  in  the  deed  by  which  it  was  conveyed. 

The  lot  is  described  as  fronting  on  the  Teneha  Road  65  feet  in  a 
straight  line.  The  road  as  it  runs  past  the  premises  curves  so  that 
if  measured  according  to  the  margin  of  the  road  tTie  lot  will  be  less 
thftn  65  feet  in  width,  and  the  contention  of  appellee  will  be  established. 
If  measured  directly  across  the  lot  in  a  straight  line,  the  appellant's 
contention  will  be  established.  The  controversy  arose  upon  this  point, 
there  being  no  dispute  as  to  the  width  of  the  rear  of  the  lot. 

The  marks  made  in  the  fences  at  the  time  of  the  survey  give  the  lot 
a  width  of  65  feet  at  the  front.  The  appellant  so  claimed  with  the 
knowledge  of  appellee  and  constructed  his  dwelling  to  that  line.  This 
suit  was  not  begun  until  the  dwelling  was  about  completed.  This  is 
shown  without  dispute.  It  is  further  shown  without  dispute  that  the 
appellant  and  appellee,  prior  to  the  construction  of  the  building,  agreed 
on  the  boundary  as  contended  for  by  appellant.  Appellee  had  built 
her  fence  according  to  this  agreed  line  as  far  down  as  her  improvements 
extended. 

We  are  of  opinion  the  true  construction  of  the  descriptions  in  the 
deed  is  that  the  appellant's  lot  should  have  a  width  of  65  feet  at  its 
front,  and  not  merely  that  much  on  the  margin  of  the  road;  that  this 
is  the  construction  placed  upon  it  by  the  parties  and  that  it  was  con- 
firmed by  the  agreement  between  the  parties.  The  court  therefore 
erred  in  rendering  judgment  for  appellee. 

The  judgment  is  reversed  and  judgment  here  rendered  establishing 
the  boundary  as  claimed  by  appellant. 

Reversed  and  rendered. 
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C.  P.  Lewis  v.  Houston  Electric  Company. 

Decided  June  2,  1905. 

1. — Carrier  of  Paiiengers — Street  Eailway— Degree  of  Care. 

Where  the  pleading  and  evidence  raised  the  issue  whether  or  not  plaintiff 
sustained  the  relation  of  passenger  to  the  carrier  at  the  time  he  attempted  to 
board  a  moving  street  car,  and  was  injured,  in  so  doing,  a  charge  which  re- 
quired him  to  prove  that  his  injuries  were  caused  by  the  failure  of  the  em- 
ployes operating  the  car  to  use  ordinary  care  was  error,  requiring  the  reversal 
of  a  judgment  against  him,  and  this  although  the  undisputed  evidence  showed 
that  such  employes  failed  to  exercise  any  degree  of  care. 

S. — Same— Paaienger  on  Street  Car  Beflned. 

When  a  person  desiring  to  become  a  passenger  upon  a  street  car  stations 
himself  at  a  place  where  the  cars  are  accustomed  io  receive  passengers,  and  sig- 
nals or  calls  to  the  motorman  of  an  approaching  car  to  stop  the  car,  and  such 
signal  is  seen  by  the  motorman  and  the  car  halted,  an  acceptance  of  the  offer 
to  become  a  passenger  will  be  implied  from  the  motorman's  act  in  stopping  the 
car,  and  such  person  will  be  regarded  as  a  passenger  while  he  is  in  the  act  of 
getting  upon  the  car. 


8. — Same— Boarding  Xoving  Car — Contributory  Vegllgenoe. 

If,  in  such  case,  the  party  attempts  to  board  the  car  before  it  comes  to  a 
full  stop,  he  is  not  necessarily  guilty  of  contributory  negligence;  and  if  the 
speed  of  the  car  was  slackened  to  such  an  extent  as  to  lead  him  to  believe  that 
it  was  being  stopped  to  allow  him  to  get  on,  and  a  person  of  ordinary  care 
would  have  so  believed  and  have,  attempted  to  get  on  the  car,  he  should  be  re- 
garded as  a  passenger  while  making  the  attempt;  and  it  is  immaterial  that  the 
motorman  may  not  have  intended  to  stop  the  car  for  the  purpose  of  allowing 
him  to  get  on. 

4. — Contributory  Negligence — ^Burden  of  Proof. 

The  burden  of  proof  is  on  the  plaintiff  to  refute  the  charge  of  contribu- 
tory negligence  only  in  cases  in  which  the  allegations  of  his  petition  or  his 
evidence  shows  negligence  on  his  part,  as  a  matter  of  law,  and  a  charge  placing 
such  burden  on  him  under  other  circumstances  is  error. 

6. — ^Assignment  of  Error — ^Briefs. 

A  technical  failure  in  the  brief  to  number  the  assignments  of  error  con- 
secutively as  required  by  the  rule,  and  a  failure  to  refer  to  the  page  of  the 
transcript  from  which  the  statement  under  an  assignment  is  made — such  state- 
ment being  full  and  its  accuracy  not  questioned — held,  not  to  warrant  the  court 
in  refusing  to  consider  the  assignments. 

6.-*Evldenee  of  Intoxication — Corroboration. 

Where  there  is  competent  evidence  tending  to  show  that  a  person  was  in- 
toxicated at  a  given  time,  it  may  be  shown  in  corroboration  that  on  many  occa- 
sions previous  to  slich  time  he  had  been  seen  in  a  state  of  intoxication,  or 
under  the  influence  of  liquor. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Hume,  Robinson  &  Hume,  for  appellant. — 1.  It  was  reversible  error 
for  the  trial  court  to  charge  the  jury  that  plaintiff  could  not  recover 
unless  he  established  by  a  preponderance  of  the  evidence  that  defendant 
had  failed  to  exercise  ordinary  care,  where  plaintiff  could  not  recover 
except  upon  the  theory  that  he  was  a  passenger.  In  an  action  for 
damages  by  a  passenger  against  a  common  carrier  the  doctrine  of 
Vol.  XXXIX.  Civil— 40, 
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ordinary  care  has  no  application,  and  the  right  of  plaintiff  to  recover 
as  a  passenger  can  not  be  defeated  by  his  failure  to  prove  that  his  in- 
juries resulted  froin  defendant's  failure  to  exercise  ordinary  care.  St. 
John  V.  Eailway  Co.,  80  S.  W.  Rep.,  235 ;  Knauff  v.  St.  By.  Co.,  70 
S.  W.  Rep.,  1011;  St.  Ry.  Co.  v.  Broadhurst,  68  S.  W.  Rep.,  315; 
Railway  Co.  v.*  Harrison,  73  S.  W.  Rep.,  38;  Gary  v.  Gulf,  C.  &  S.  F. 
Ry.  Co.,  42  S.  W.  Rep.,  576 ;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Morris, 
60  S.  W.  Rep.,  813;  Railway  Co.  v.  AVelsch,  86  Texas,  203;  Railway 
Co.  V.  Humphreys,  62  S.  W.  Rep.,  791;  Railway  Co.  v.  Byers,  70  S. 
W.  Rep.,  558 ;  El  Paso  Electric  Co.  v.  Harry,  83  S.  W.  Rep.,  735. 

2.  It  was  reversible  error  to  submit  to  the  jury  plaintiflf's  right  to 
recover,  as  depending  upon  the  question  whether  defendant  actually 
knew  plaintiff's  purpose  or  intention  to  board  the  car  as  a  passenger. 
Corlin  v.  St.  Ry.  Co.,  154  Mass.,  197 ;  Street  Ry.  Co.  v.  Williams,  140 
111.,  275,  29  K  E.  Rep.,  672;  Street  Ry.  Co.  v.  Spahr  (Ind),  4 
Am.  Elec.  Cas.,  416;  Pfeffer  v.  Street  Ry.  Co.  (K  Y.),  4  A.  E. 
C,  439;  Keaton  v.  Traction  Co!  (Pa.),  44  L.  R.  A.,  546;  Railway  Co. 
V.  Jennings,  54  L.  R.  A.,  827;  Street  Ry.  Co.  v.  Meixner,  160  111.,  320, 
31  L.  R.  A.,  331;  Maxey  v.  Railway  Co.,  68  S.  W.  Rep.,  1063;  Maguire 
V.  Railway  Co.,  78  S.  W.  Rep.,  838;  McCarty  v.  Railway  Co.,  80  S. 
W.  Rep.,  1062;  Houghton  v.  Railway  Co.,  81  S.  W.  Rep.,  695;  Cohen 
V.  Chicago  St.  Ry.  Co.,  60  Fed.  Rep.,  698 ;  Railway  Co.  v.  Reid,  60  Fed. 
Rep.,  694;  Railway  Co.  v.  Brown,  58  S.  \V.  Rep.,  44;  Knauff  v.  Street 
Ry.  Co.,  70  S.  W.  Rep.,  1011;  Street  Rv.  Co.  v.  Broadhurst,  68  S.  W. 
Rep.,  315;  Street  Ry.  Co.  v.  Payne,  78  S.  W.  Rep.,  1085;  Fuller  v. 
Street  Ry.  Co.,  74  S.  W.  Rep.,  940;  St.  John  v.  Railway  Co.,  80  S.  W. 
Rep.,  23*5;  Railway  Co.  v.  Gray,  71  S.  W.  Rep.,  316;  Railway  Co.  v. 
Morgan,  64  S.  W.  Rep.,  688 ;  Railway  Co.  v.  Overfield,  47  S.  W.  Rep., 
684 ;  Mills  v.  Railway  Co.,  94  Texas,  242 ;  Railway  Co.  v.  Williams,  42 
S.  W.  Rep.,  855;  Railway  Co.  v.  Humphreys,  62  S.  W.  Rep.,  791; 
Transit  Co.  v.  Lusk,  66  S.  W.  Rep.,  798;  Railway  Co.  v.  Byers,  70  S. 
W.  Rep.,  558;  Railway  Co.  v.  Mathews,  73  S.  W.  Rep.,  411;  Webster 
V.  Railway  Co.,  24  L.  R.  A.,  521;  Car  v.  Railway  Co.  (Cal.),  21  L.  R. 
A.,  354;  Phillips  v.  Railway  Co.,  45  L.  R.  A.,  163,  and  notes;  Railway 
V.  Fahr  (Ark.),  68  S.  W.  Rep.,  243;  Smith  v.  Railway  Co.  (Ala.),  7 
L.  R.  A.,  323;  Railway  Co.  v.  Rose  (Ky.),  22  S.  W.  Rep.,  745;  Jacobs 
V.  Transit  Co.,  80  S.  W.  Rep.,  309 ;  Leu  v.  Transit  Co.,  80  S.  W.  Rep., 
273 ;  Ikenberry  v.  Transit  Co.,  80  S.  W.  Rep.,  360 ;  Shanahan  v.  Transit 
Co.,  83  S.  W.  Rep.,  783. 

3.  It  was  reversible  error  for  the  court  to  submit  to  the  jury  as 
affecting  plaintiff's  right  to  recover,  the  question  whether  defendant 
checked  the  car  for  the  express  purpose  of  admitting  plaintiff  thereto 
as  a  passenger.  Maxey  v.  Metropolitan  St.  Ry.  Co.,  68  S.  W.  Rep., 
1064 ;  Maguire  v.  Street  Ry.  Co.,  78  S.  W.  Rep.,  838 ;  Pfeffer  v.  Street 
Ry.  Co.,  4  A.  E.  C,  439;  Street  Ry.  Co.  v.  Spahr  (Ind.),  A.  E.  C,  416; 
Street  Rv.  Co.  v.  Duggan  (III.),  A.  E.  C,  409;  Corlin  v.  Street  Ry.  Co. 
(Mas8.),^4  A.  E.  C,  406;  Railwav  Co.  v.  Rose  (Kv.),  22  S.  W.  Rep., 
745,  4  A.  E.  C,  429;  Texas  Midland  Ry.  v.  Brown,*58  S.  W.  Rep.,  44; 
Street  Ry.  Co.  v.  Meixner,  31  L.  R.  A.,  331;  Stottard  v.  Street  Ry.  Co., 
80  S.  W.  Rep.,  33 ;  Shanahan  v.  Transit  Co.,  83  S.  W.  Rep.,  783 ;  Street 
Ry.  Co.  v.  Broadhurst,  68  S.  W.  Rep.,  315. 
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4.  It  was  reversible  error  for  the  court  to  submit  to  the  jury  plain- 
tiff's right  to  recover,  as  depending  upon  defendant's  express  invitation 
to,  and  acceptance  of,  plaintiff  as  a  passenger,  where  plaintiff  sought 
to  recover  as  upon  an  implied  invitation  and  acceptance*  Street  By. 
Co.  V.  Payne;  Moore  v.  Kennedy,  81  Texas,  147;  Smith  v.  Telegraph 
Co.,  88  Texas. 

5.  Where  one  properly  offering  himself  as  a  passenger  is  misled,  by 
the  carrier's  acts,  in  to  the  belief  that  he  has  been  accepted  as  a  pas- 
senger, and  acts  upon  such  belief  as  a  reasonable  man,  and  in  so  doing 
is  injured  while  boarding  the  car  through  its  being  suddenly  started, 
the  carrier  is  estopped  from  denying  the  subsistence  of  the  relation  of 
passenger  and  carrier.  Texas  Midland  Rv.  Co.  v.  Brown,  58  S.  W.  Rep., 
47;  Gulf,  C.  &  S.  F.  Ry.  v.  Morgan,  64  ^S.  W.  Rep.,  689;  Street  Ry.  v. 
Spahr,  4  A.  E.  C,  416;  Pfeffer  v.  Street  Ry.  Co.,  4  A.  E.  C„  439; 
Railway  Co.  v.  Humphreys,  62  S.  W.  Rep.,  791 ;  Maney  v.  Street  Rv. 
Co.,  68  S.  W.  Rep.,  1063 ;  Maguire  v.  Transit  Co.,  78  S.  W.  Rep.,  842. 

6.  Where  defendant  relies  upon  contributory  negligence  he  must 
allege  and  prove  it.  St.  John  v.  Railway  Co.,  80  S.  W.  Rep.,  235; 
Houston  &  T.  C.  Ry.  v.  O'Neal,  45  S.  W.  Rep.,  922 ;  Brown  v.  Sullivan, 
71  Texas,  474;  Railway  v.  Watkin,  72  Texas,  634;  Murray  v.  Railway, 
73  Texas,  6;  Railway  v.  Bennett,  76  Texas,  155;  Railway  v.  Belt,  46 
S.  W.  Rep.,  374 ;  Dupree  v.  Alexander,  68  S.  W.  Rep.,  739 ;  Railway  v. 
Mahonev,  60  S.  W.  Rep.,  902 ;  Kroeger  v.  Railway,  69  S.  W.  Rep.,  809 ; 
Pares  vl  Railway  Co.,  57  S.  W.  Rep.,  302. 

Baker,  Boils,  Parker  &  Garwood,  for  appellee. — 1.  We  object  to  the 
consideration  of  the  third  assignment  of  error,  and  to  each  and  every 
one  of  the  five  propositions  submitted  thereunder,  because  these  proposi- 
tions are  not  followed  with  appropriate  statements,  as  required  by  the 
rules  and  decisions.  The  appellant  has  subjoined  under  the  first  and 
fifth  propositions  what  he  terms  a  statement,  but  this  statement  contains 
no  reference  to  the  record,  and  nowhere  gives  that  portion  of  the  record 
by  page  in  which  the  matter  to  which  the  statement  refers  can  be  found. 
This  is  in  direct  violation  of  rule  31  (94  Texas,  660).  Johnson  v. 
Lyford,  9  Texas  Civ.  App.,  88;  Railway  v.  Thompson,  77  S.  W.  Rep., 
442;  Davidson  v.  Jefferson,  76  S.  W.  Rep.,  765;  Missouri  Pac.  v. 
Kingsberry,  25  S.  W.  Rep.,  323;  Railway  v.  Lee,  7  Texas  Ct.  Rep., 
44,  74  S.  W.  Rep.,  345;  Westinghouse  v.  Troell,  70  S.  W.  Rep.,  325; 
Railway  v.  Puenty,  70  S.  W.  Rep.,  364;  Parker  County  v.  Jackson,  5 
Texas  Civ.  App.,  39;  Heintz  v.  O'Donnell,  17  Texas  Civ.  App.,  26; 
Houston  Transfer  Co.  v.  Renand,  79  S.  W.  Rep.,  838. 

2.  It  has  been  held  in  some  jurisdictions  that  an  attempt  to  board 
a  moving  car  is  negligence  per  se.  Monroe  v.  Metropolitan  Ry.,  80 
K  Y.  Sup.,  177 ;  Powelson  v.  Traction  Co.,  204  Pa.  St.,  474 ;  Hunter- 
son  V.  Traction  Co.,  55  Atl.  Rep.,  543.  We  think,  under  our  laws,  it  is 
a  question  of  fact,  but  submit  that  the  facts  in  this  case  clearly  establish 
contributory  negligence,  and  no  inference  can  be  drawn  from  them. 

3.  The  ninth  paragraph  of  the  court's  charge,  complained  of  in  the 
sixth  assignment,  requires  a  finding  that  plaintiff  signaled  or  called  to 
the  motorman  of  the  defendant's  car  to  stop,  for  the  purpose  of  taking 
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passage  thereon,  and  that  in  pursuance  of  said  signal,  the  ear  was 
checked  for  the  purpose  of  admitting  him  as  a  passenger.  This  was 
plaintiflf^s  theory  of  the  case,  made  by  his  allegations  and  his  evidence, 
and  he  can  not  complain  if  the  court  submitted  these  issues  as  he  pre- 
sented them.  He  testified  that  the  raotorman  saw  the  signal  he  gave, 
and  applied  his  brake  and  slowed  up  the  car.  Union  Depot  Co.  v. 
Schepers,  126  Mo.,  668;  Clark  on  Street  Railway  Law,  p.  8,  sec.  3; 
Reidy  v.  Railway,  27  Misc.  Rep.  N.  Y.,  527;  Binder  v.  Railway,  51 
111.  App.,  420 ;  Sherman  &  Redfield  on  Neg.,  sec.  488 ;  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  p.  488;  Joyce  on  Elect.,  sec.  528,  p.  536. 

4.  Where  the  allegations  in  plaintiff's  petition  and  his  evidence  are 
such  as  to  raise  the  issue  of  contributory  negligence,  or  lay  him  open 
to  the  suspicion  of  contributory  negligence,  the  burden  of  proof  is  upon 
him  to  show  he  was  not  guilty  thereof,  and  since  plaintiff  alleged  and 
testified  that  he  got  on  a  moving  car,  it  was  necessary  for  him  to  show 
that  he  did  so  with  due  care.  Railway  v.  Allbright,  7  Texas  Civ.  App., 
23 ;  Railway  v.  Spickes,  61  Texas,  427 ;  Railway  v.  Foreman,  73  Texas, 
314. 

5.  The  weight  of  authority  holds  that  plaintiff's  reputation  for 
drunkenness,  and  evidence  of  specific  instances  of  drunkenness  are  ad- 
missible, in  connection  with  evidence  that  he  was  actually  drunk  on  the 
particular  occasion,  as  tending  to  prove  whether  he  was  drunk  at  the 
particular  time  inquired  about.  Enwright  v.  City  of  Atlanta,  78  6a., 
28 ;  Warner  v.  New  York  Central  Ry.  Co.,  4  N.  Y.,  465 ;  Pennsylvania 
Ry.  V.  Newmaier,  129  Ind.,  401;  Johnson  v.  Glidden,  76  N.  W.  Rep., 
932;  Cramer  v.  Buriington,  2  Iowa,  315;  Maggi  v.  Cutts,  103  Mass., 
540;  Commonwealth  v.  McMannee,  112  Mass.,  285;  Commonwealth  v. 
Hughes,  133  Mass.,  492;  Dwyer  v.  Bassett,  5  Texas  Civ.  App.,  513. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellant 
against  appellee  to  recover  damages  for  personal  injuries.  The  appellee 
company  operates  an  electric  street  car  line  in  the  city  of  Houston  and 
between  that  city  and  Houston  Heights,  a  suburb  thereof. 

Plaintiff  alleges  in  his  petition  that  he  was  injured  on  August  29, 
1903,  by  the  negligence  of  defendant's  employes,  the  circumstances 
under  which  he  was  injured  being  thus  stated:  "That  on  or  about 
said  date  the  plaintiff,  desiring  to  take  passage  to  said  city  by  said  line, 
and  with  the  purpose  of  doing  so,  and  being  prepared  to  pay  his  fare 
therefor,  signaled  and  called  to  a  car  thereof,  and  to  the  motorman  of 
said  car,  whereto  was  attached  another  car  called  a  trailer,  returning 
from  said  Houston  Heights,  to  stop  where  the  defendant's  track  for 
incoming  cars  crossed  the  track  of  said  Houston  &  Texas  Central  Rail- 
road Company,  it  being  usual  and  customary  for  the  cars  of  said  line 
to  stop  or  slow  at  that  place  for  the  receipt  of  passengers;  that  there- 
upon the  said  cars  were  checked,  and  while  passing  over  said  crossing 
in  slow  motion,  and  as  from  said  checking  and  slowing  he  believed,  for 
the  purpose  of  admitting  him  thereto,  the  plaintiff  with  due  care  took 
hold  with  his  hand  of  the  stanchion  or  the  handhold  thereof  of  the 
trailer,  and  stepped  on  the  running  board  thereof,  and  was  about  to 
enter  and  seat  himself  therein,  when  said  cars  were,  by  the  defendant 
and  its  servants  and  agents  operating  them,  suddenly,  violently  and 


1905.]  Lewis  v.  Houston  Electeio  Co.  629 

negligently  jerked  and  driven  forward  and  thereby  and  by  reason  thereof 
the  plaintiff  was  shaken  and  torn  from  his  hold  of  hand  and  feet, 
thrown  to  the  ground,  his  body  caught  and  dragged  by  the  ear  along 
and  over  the  crossties  and  the  track  for  a  distance  of  sixty  feet,  his 
left  arm  cut,  mashed  and  severed  from  his  body  by  the  wheels  of  the 
car,  his  ribs  broken,  wrenched  and  dislocated,  and  his  head,  body  and 
limbs,  members  and  organs  bruised  and  lacerated  in  every  part/* 

The  defendant  answered  by  general  demurrer,  general  denial,  and 
pleas  of  contributory  negligence  in  which  it  is  averred,  in  substance, 
that  plaintiff  was  injured  while  lying  in  an  intoxicated  condition  by 
the  side  of  defendant's  track,  obscured  from  the  view  of  the  operatives 
of  the  car,  or  if  he  was  not  injured  while  so  lying  near  the  track,  he 
was  injured  while  attempting  to  board  defendant's  car  at  a  place  where 
said  car  did  not  stop  to  receive  passengers  and  without  giving  any 
notice  to  the  operatives  of  said  car  of  his  desire  to  become  a  passenger 
thereon. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant. 

It  is  unnecessary  to  set  out  the  evidence  at  length,  it  being  sufficient 
to  say  that  there  is  sufficient  evidence  to  support  the  allegations  of  the 
petition,  and  there  is  also  evidence  sufficient  to  establish  the  averments 
of  defendant's  pleas  of  contributory  negligence. 

The  accident  in  which  appellant  was  injured  occurred  near  his  resi- 
dence in  Houston  Heights  and  near  the  point  at  which  the  street  car 
track  crosses  the  track  of  the  Houston  &  Texas  Central  Railroad  Com- 
pany.   He  testified  as  follows: 

"I  went  through  the  house  and  out  of  the  front  door,  and  went  across 
the  little  path  that  leads  from  my  gate  to  the  Houston  &  Texas  Central 
Railroad  track,  that  being  the  place  I  had  been  in  the  habit  of  getting 
on  the  Houston  Electric  Compan/s  street  car.  I  went  there  for  the  pur- 
pose of  getting  on  that  car ;  when  the  car  got  up  pretty  close  to  the  Cen- 
tral tracks,  I  heard  the  two  bells  to  go  ahead,  and  then  I  yelled  to  the  mo- 
torman  to  stop ;  he  was  probably  eight  or  ten  feet  from  me,  and  I  threw 
up  my  hand  and  I  yelled  to  him  to  stop ;  I  thought  the  motorman  was 
looking  at  me,  as  his  face  was  turned  towards  me;  I  think  he  must 
have  seen  me  as  he  came  over  the  railroad  track.  When  I  yelled  tp  the 
motorman,  he  turned  off  the  power,  and  the  car  came  over  the  Central 
tracks  very  slowly.  It  was  pulling  a  trailer,  a  rear  car,  and  as  the 
trailer  came  over,  and  just  about  the  time  the  car  was  off  the  tracks, 
probably  three  or  four  feet  from  it,  they  threw  on  the  power,  and  the 
car  pulled  out,  but,  in  the  meantime,  before  they  threw  on  the  power, 
I  had  caught  hold  of  the  car,  and  had  my  foot  on  the  running  board; 
the  extra  speed  thrown  on  it  pulled  my  feet  from  under  me,  and  I  went 
down;  that  is  the  last  I  remember  until  after  my  arm  was  off.  I  was 
going  to  ride  on  the  car.     I  had  the  money  to  pay  my  fare." 

On  cross  examination  he  testified:  "When  I  left  the  house  I  took 
the  path  and  went  to  where  the  street  car  line  crosses  the  Houston  & 
Texas  Central  railroad.  I  went  straight  down  the  H.  &  T.  C.  tracks 
and  saw  the  car  coming;  it  was  probably  seventy-five  feet  from  me;  I 
was  standing  on  the  left  hand  side  of  the  track  from  seven  to  nine  feet 
from  the  H.  &  T.  C.  track,  on  the  side  towards  town;  the  H.  &  T.  C. 
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crosses  the  street  car  line  diagonally  at  that  place.  When  I  gave  the 
signal  to  the  motorman,  the  car  was  right  at  the  Central  railroad  tracks 
— the  motor  car;  it  had  nat  begun  to  cross  over;  the  motorman  had  his 
hand  on  the  brake  and  was  looking  sideways  towards  me;  I  believe  he 
saw  me;  there  was  nothing  to  keep  him  from  seeing  me.  There  was  a 
man  on  the  front  end  of  the  car  with  the  motorman,  on  the  left  hand 
side  of  the  motorman,  and  probably  two  feet  from  him.  The  front 
car  was  an  open  summer  car.  The  car  did  not  come  to  a  stop  before  it 
crossed  the  H.  &  T.  C.  tracks;  it  checked  up  coming  across  the  railroad 
track,  after  I  gave  the  signal. .  The  front  car  came  on  across ;  I  made 
no  effort  to  get  on  the  front  car;  the  trailer  then  came  on  across;  I  was 
standing  about  nine  feet  from  the  H.  &  T.  C.  track.  I  made  an  effort 
to  get  on  the  trailer  about  the  second  seat  from  the  front,  as  well  as 
I  remember.  I  was  on  the  left  hand  side.  As  well  as  I  remember,  I 
caught  hold  of  the  trailer  with  my  right  hand;  it  was  going  slow;  I 
stood  up  on  the  running  board;  I  do  not  think  I  got  both  my  feet  on 
the  running  board;  I  had  one  hand  ahold  of  the  car  and  one  foot  in 
mid  air,  and  they  threw  on  the  power  and  gave  the  car  a  sudden  jerk, 
and  I  fell;  don't  know  whether  I  fell  to  the  ground;  after  my  head 
struck  I  don't  remember  anything  about  it;  I  was  unconscious  after 
that.  It  was  good  dusk  or  dark  at  the  time.  I  gave  the  signal  to  the 
motorman  by  throwing  up  my  hand  and  hollering  to  him;  I  told  him 
to  stop;  I  say  he  was  looking  at  me  and  saw  me;  I  was  not  under  the 
influence  of  liquor  at  the  time." 

There  was  testimony  from  other  witnesses  to  the  effect  that  ap- 
pellee's cars  were  frequently  stopped  for  the  purpose  of  receiving  pas- 
sengers at  the  place  at  which  appellant  says  he  attempted  to  board  the 
car  on  this  occasion. 

The  first  assignment  of  error  presented  in  appellant's  brief  assails 
the  charge  of  the  court  on  the  ground  that  it  instructs  the  jury  that  to 
entitle  plaintiff  to  recover  he  must  prove  by  a  preponderance  of  the 
evidence  that  hid  injury  was  caused  by  the  failure  of  the  defendant's 
employes  to  use  ordinary  care  in  the  operation  of  the  car  by  which  he 
was  injured. 

Paragraphs  five  and  six  of  the  charge  are  as  follows:  (6)  "The 
plaintiff  is  required  by  law  to  prove  the  negligence  by  him  alleged  by  a 
preponderance  of  the  evidence,  in  order  to  entitle  him  to  recover.'* 
(6)  "Negligence  as  used  in  this  connection  means  the  want  of  or  failure 
to  use  ordinary  care.  By  ordinary  care  is  meant  that  degree  of  care 
which  an  ordinarily  prudent  person  would  use  under  the  same  or 
similar  circumstances  to  prevent  injury  and  accident."  No  instruction 
defining  negligence  as  between  the  carrier  and  passenger,  or  stating 
the  degree  of  care  required  of  a  carrier  for  the  protection  of  a  passenger, 
was  given  the  jury. 

It  is  clear  from  this  statement  that  the  charge  complained  of  required 
appellant  to  prove  that  his  injuries  were  caused  by  the  failure  of  ap- 
pellee's employes  to  use  ordinary  care,  and  it  is  unnecessary  to  cite 
authority  to  sustain  the  proposition  that  a  carrier  owes  its  passengers 
the  duty  to  exercise  that  high  degree  of  care  to  prevent  injury  to  them 
which  a  very  careful,  prudent  and  competent  person  would  exercise 
londer  like  circumstances.    It  follows  that  if  the  pleading  and  evidence 
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raise  the  issue  of  whether  appellant  sustained  the  relation  of  passenger 
to  the  appellee  carrier  at  the  time  he  was  injured,  the  charge  contains 
an  affirmative  misstatement  of  the  law  which  will  require  a  reversal  of 
the  judgment  of  the  trial  court. 

From  the  evidence  offered  by  the  appellant  before  set  out  the  jury 
were  authorized  to  find  that  he  left  his  home  with  the  intention  of  taking 
passage  on  appellee's  car  to  the  city  of  Houston,  and  in  furtherance  of 
this  intention  he  took  a  position  near  appellee's  track  at  a  place  where  it 
was  accustomed  to  stop  its  cars  for  the  purpose  of  receiving  passengers; 
that  when  the  car,  on  its  way  to  the  city,  approached  the  appellant,  he 
called  and  signalled  to  the  im)tonnan  to  stop,  and  that  the  motorman 
saw  his  signal  or  heard  his  call  and  slowed  the  car  down  and  the  ap- 
pellant, being  prepared  and  willing  to  pay  his  fare  and  believing  that 
the  car  was  being  stopped  for  the  purpose  of  taking  him  on  as  a  pas- 
senger, attempted  to  board  it,  and  while  so  doing  was  injured.  The 
pleading  supports  these  facts,  and  if  they  are  true  appellant  was  in 
contemplation  of  law  a  passenger  at  the  time  he  received  his  injuries, 
and  appellee  was  charged  with  the  duty  of  using  that  high  degree  of 
care  to  protect  him  from  injury  which  a  very  careful,  prudent  and 
competent  person  would  have  used  under  like  circumstances. 

It  may  often  be  difficult  to  determine  just  when  the  relation  of 
carrier  and  passenger  begins  and  what  acts  of  the  parties  are  necessary 
to  create  such  relation,  out  there  are  certain  well  established  general 
principles  by  which  the  facts  of  each  particular  case  must  be  tested. 
The  relationship  may  arise  before  the  person  desiring  to  become  a  pas- 
senger actually  gets  on  the  conveyance  of  the  carrier,  and  it  may  con- 
tinue after  he  leaves  the  conveyance,  but  it  can  only  be  created  by 
contract  between  the  parties  expressed  or  implied. 

From  the  nature  of  the  business  conducted  by  street  car  companies 
no  expressed  contract  of  carriage  is  made  with  the  great  majority  of 
those  who  ride  on  their  cars,  and  the  essential  elements  of  the  contract, 
the  offer  and  its  acceptance,  must  ordinarily  be  implied  from  the  acts 
of  the  parties.  When  a  person  desiring  to  become  a  passenger  upon  a 
street  car  stations  himself  at  a  place  where  the  cars  are  accustomed  to 
receive  passengers  and  signals  or  calls  to  the  motorman  of  an  approach- 
ing car  to  stop  the  car  and  such  signal  is  seen  by  the  motorman  and  the 
car  halted,  an  acceptance  of  the  offer  to  become  a  passenger  will  be  im- 
plied from  the  act  of  the  motorman  in  stopping  the  car,  and  such  person 
will  be  regarded  as  a  passenger  while  he  is  in  the  act  of  getting  upon 
the  car.  If  in  such  case  the  person  desiring  to  become  a  passenger  at- 
tempts to  board  the  car  before  it  comes  to  a  full  stop,  he  is  not  nec- 
essarily guilty  of  contributory  negligence,  and  if  the  speed  of  the  car 
was  slackened  to  such  an  extent  as  to  lead  him  to  believe  that  it  was 
being  stopped  to  allow  him  to  get  on,  and  a  person  of  ordinary  care 
would  have  so  believed  and  have  attempted  to  get  upon  the  car,  he 
should  be  regarded  as  a  passenger  while  making  such  attempt. 

It  is  immaterial  that  the  motorman  may  not  have  intended  to  stop 
the  car  for  the  purpose  of  allowing  the  passenger  to  get  on.  If  the 
latter  was  at  a  place  where  passengers  were  usually  received  and  gave 
the  usual  signal,  which  was  seen  by  the  motorman,  and  he  thereupon 
slackened  the  speed  of  the  car  to  such  an  extent  as  to  lead  a  person  of 
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ordinary  care  to  believe  that  he  was  thereby  invited  to  become  a  pas- 
senger, such  relationship  would  be  created,  the  motorman  not  giving 
any  warning  that  the  car  was  not  being  stopped  for  the  purpose  of  re- 
ceiving passengers.  Under  such  curcumstances  the  carrier  would  not 
be  heard  to  say  it  had  not  given  an  implied  acceptance  of  the  offer  to 
become  a  passenger. 

It  is  a  universal  rule  of  law  that  one  can  not  disclaim  responsibility 
for  the  consequences  which  usually  and  naturally  result  from  his  acts. 
If  the  appellant  in  the  exercise  of  ordinary  care  and  prudence  could  as- 
sume that  the  act  of  the  motorman  in  checking  the  car  was  in  response 
to  his  signal  and  for  the  purpose  of  allowing  him  to  board  it,  in  acting 
upon  such  assumption  and  attempting  to  get  on  the  car  he  had  the  right 
to  rely  upon  the  performance  by  the  motorman  of  his  duty  to  use  that 
high  degree  of  care  to  protect  him  from  injury  which  the  law  requires 
a  carrier  to  exercise  for  the  safety  of  its  passengers.  In  other  words,  if 
the  act  of  the  motorman  who  had  seen  appellant's  signal  reasonably  in- 
duced appellant  to  believe  that  he  was  accepted  as  a  passenger,  while 
so  believing  he  was  entitled  to  protection  as  such. 

The  case  of  Connor  v.  Street  Eailway  Company,  105  Ind.,  62,  an- 
nounces the  rule  which  we  think  should  apply  to  all  cases  of  this  char- 
acter. We  quote  from  that  opmion  the  following:  "Being  at  the  usual 
place  where  passengers  were  taken  up,  and  having  given  notice  to  the 
person  in  charge  of  the  car  that  he  desired  to  be  taken  up,  it  was  the 
plain  duty  of  the  driver,  or  person  in  charge,  either  to  afford  him  reason- 
able opportunity  to  enter  the  car,  or  to  notify  the  plaintiff,  either  by 
continuing  the  rapid  pace,  or  in  some  other  way,  that  he  would  not  be 
taken.  Instead  of  giving  any  sign  that  he  would  not  be  taken,  the  speed 
of  the  car  was  slackened,  so  that  it  was  moving  slowly  when  he  attempted 
to  get  on.  Having  received  the  signal  and  slowed  up  in  a  manner  to 
invite  the  plaintiff  to  get  on,  it  was  a  clear  act  of  negligence  in  the 
driver,  or  person  in  charge,  not  to  observe  the  plaintiff,  if  he  did  not 
observe  him,  and,  while  he  was  getting  on  the  car,  in  a  manner  in 
which  the  defendant  usually  received  such  passengers,  to  cause  the  car 
to  be  'jerked'  forward,  as  the  jury  found." 

The  view  of  the  law  above  expressed  finds  support  in  the  following 
authorities:  Maxev  v  Street  Ry.  Co.,  68  S.  W.  Rep.,  1064;  McGuire 
V.  Street  Ry.  Co.,  78  S.  W.  Rep.,  838;  Pfeffer  v.  Street  Ry.  Co.  (K  Y.), 
4  A.  E.  C,  439;  Street  Ry.  Co.,  v.  Spahr  (Ind.),  4  A.  E.  C,  416; 
Street  Rv.  Co.  v.  Duggan  (111.),  4  A.  E.  C,  409;  Corlin  v.  Street  Ry. 
Co.  (Mass.),  4  A.  E.  C,  406. 

Appellee  contends  that  if  it  be  conceded  that  the  charge  was  errone- 
ous in  its  statement  of  the  degree  of  care  required  of  the  'employes  of 
the  company,  such  error  was  harmless  because  the  undisputed  evidence 
shows  that  they  failed  to  use  any  care  whatever  to  prevent  the  injury, 
and  therefore  if  the  jury  had  found  that  appellant's  statement  of  the 
circumstances  under  which  he  was  injured  was  true,  they  must  have 
found  in  his  favor,  notwithstanding  the  error  in  the  charge.  We  can 
not  agree  with  appellee  in  this  contention.  The  jury  might  have  con- 
cluded that  the  act  of  the  motorman  in  increasing  the  speed  of  the  car 
before  appellant  had  succeeded  in  his  attempt  to  board  it  was  not,  under 
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the  circumstances,  a  failure  to  use  ordinary  care,  since  that  act  could  not 
be  held  negligence  as  a  matter  of  law. 

The  second  assignment  of  error  presented  complains  of  the  following 
paragraph  of  the  charge:  "If  you  believe  from  the  preponderance  of 
the  evidence  that  it  was  usual  and  customary  for  defendant's  cars  to 
stop  or  slow  up  at  the  crossing  of  defendant's  line  over  the  tracks  of 
the  H.  &  T.  G.  R.  R.  Co.,  in  Houston  Heights,  and  believe  that  on 
August  29,  1903,  plaintiff  signaled  or  called  to  the  motorman  of  de- 
fendant's car  to  stop  at  said  crossing  for  the  purpose  of  taking  passage 
on  said  car,  and  was  prepared  to  pay  his  fare,  and  that  in  pursuance  of 
said  signal  the  car  was  checked  for  the  purpose  of  admitting  plaintiff 
as  a  passenger,  and  that  while  in  slow  motion  the  plaintiff,  with  due 
care,  took  hold  of  the  handhold  on  the  trailer  and  stepped  on  the  run- 
ning board,  and  that  when  plaintiff  was  about  to  enter  said  trailer,  the 
servant  or  servants  of  defendant  in  charge  of  said  car  suddenly  and 
violently  and  negligently  started  the  car  forward,  and  that  hy  reason 
of  such  negligence  of  defendant's  servants,  if  you  find  they  were  negli- 
gent, plaintiff  was  thrown  from  the  car  and  injured,  and  believe  said 
injury  was  caused  by  the  negligence  of  defendant's  servant  or  servants 
in  charge  of  car,  plaintiff  is  entitled  to  recover,  and  if  you  so  find  the 
facts  to  be,  you  will  find  for  plaintiff." 

We  think  two  of  the  objections  urged  to  this  charge  are  valid.  As 
we  have  before  stated,  the  purpose  of  the  motorman  in  checking  the 
car  was  immaterial  if  by  that  act  appellant,  under  all  the  circumstances. 
was  justified  in  believing  that  he  was  invited  to  get  on  the  car,  and 
appellant's  right  of  recovery  ought  not  to  have  been  made  to  depend  on 
whether  the  motorman  checked  the  car  for  the  purpose  of  receiving  him 
as  a  passenger.  The  charge  is  further  objectionable  in  that  it  places  the 
burden  upon  appellant  of  showing  that  he  was  not  guilty  of  contributory 
negligence  in  attempting  to  board  the  car  under  the  circumstances 
disclosed  by  the  evidence.  It  is  only  in  cases  in  which  the  allegations 
of  the  petition  or  the  evidence  of  plaintiff  shows  negligence  on  his  part 
as  a  matter  of  law  that  the  burden  is  upon  him  to  refute  the  charge  of 
contributory  negligence,  and  appellant's  evidence  does  not  bring  this 
case  within  that  class.  (Railway  Co.  v.  Sheider,  88  Texas,  152;  Pares 
V.  Railway  Co.,  57  S.  W.  Rep.,  301 ;  St.  John  v.  Railway  Co.,  80  S.  W. 
Rep.,  235.) 

Appellee  objects  to  our  consideration  of  the  foregoing  assignments  on 
the  ground  that  as  presented  in  appellant's  brief,  they  are  not  in  con- 
formity with  the  requirements  of  rules  29  and  31.  The  specific  ob- 
jections urged  to  the  assignments  are  that  they  are  not  numbered  from 
first  to  last  in  their  consecutive  order  and  that  the  statements  thereunder 
contain  no  reference  to  the  pages  of  the  record  by  which  they  can  be 
verified.  The  first  assignment  presented  in  the  brief  is  assignment 
number  3  and  the  next  is  assignment  number  6.  Assignments  numbers 
1,  2,  4  and  5  are  not  presented.  It  thus  appears  that  while  the  assign- 
ments presented  follow  each  other  in  numerical  order  in  the  sense  that 
the  first  numbered  is  first  presented,  they  are  not  numbered  consecutively 
as  required  by  the  rule.  The  evident  design  and  purpose  of  the  rule  is 
to  avoid  the  confusion  and  loss  of  time  which  would  often  occur  in 
considering  a  brief  which  treated  the  first  assignment  last  and  the  last 
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first,  or  presented  the  assignments  so  out  of  their  regular  order  as  to 
require  an  unnecessary  expenditure  of  time  on  the  part  of  the  court 
whenever  it  became  necessary  to  revert  to  any  particular  assignment 
presented  in  the  brief. 

The  statements  under  these  assignments  contain  no  reference  to  the 
pages  of  the  record  for  verification,  but  the  statements  are  full,  and 
appellee  raises  no  question  as  to  their  accuracy.  While  this  court  has 
repeatedly  held  that  a  mere  reference  to  the  record  for  the  statement 
supporting  a  proposition  advfinced  under  an  assignment  is  not  sufficient 
and  in  such  case  the  assignment  will  not  be  considered,  it  has  never 
been  held,  so  far  as  we  are  aware,  that  an  assignment  followed  by  a  full 
statement,  the  accuracy  of  which  is  not  questioned,  would  not  be  con- 
sidered because  no  reference  was  made  to  the  record.  These  slight 
technical  violations  of  the  rules,  if  objection  was  made  at  the  proper 
time,  would  be  suflScient  ground  to  require  the  offending  party  to  re- 
brief  the  case,  but  the  court  is  not  required  to  refuse  to  consider  an 
assignment  because  of  any  technical  violation  of  the  rules.  The  primary 
purpose  and  object  of  the  rules  is  to  promote  the  dispensation  of 
justice  and  incidentally  to  aid  in  the  despatch  of  the  business  of  the 
court  by  an  orderly  presentation  of  questions  raised  for  determination, 
and  any  method  of  enforcing  them  which  would  defeat  this  primary 
purpose  should  not  be  adopted  by  the  court.  Under  this  view  of  our 
duty  in  the  premises  we  have  decided  that  the  assignments  should  be 
considered.  We  can  not  understand,  however,  why  able  and  experienced 
counsel,  familiar  with  the  rules,  should  fail  to  fully  comply  with  them. 

We  do  not  think  it  necessary  to  discuss  the  remaining  assignments 
presented  in  the  brief.  If  they  show  any  error  it  is  not  such  as  is  likely 
to  occur  upon  another  trial.  Because  of  the  errors  in  the  charge  before 
indicated,  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

ON  MOTION  FOR  REHEARING. 

We  have  carefully  considered  appellee's  motion  for  rehearing  and 
have  reached  the  conclusion  that  it  should  be  overruled. 

We  deemed  it  unnecessary  to  add  anything  to  what  was  said  in  our 
former  opinion  upon  the  questions  there  discussed,  but  for  the  guidance 
of  the  court  upon  another  trial  of  the  case  we  shall  briefly  discuss  the 
questions  presented  by  appellant's  several  assignments  of  error  which 
complain  of  the  action  of  the  trial  court  in  admitting  testimony  offered 
by  defendant  in  support  of  its  plea  of  contributory  negligence  to  the 
effect  that  on  many  occasions  previous  to  the  occurrence  in  which  he 
was  injured,  appellant  was  seen  under  the  influence  of  intoxicating 
liquor. 

Independent  of  this  testimiony  there  was  evidence  sufiicient  to  sustain 
a  finding  that  appellant  was,  as  alleged  by  appellee,  in  an  intoxicated 
condition  at  the  time  he  was  injured.  The  evidence  upon  this  issue 
was  contradictory,  appellant  testifying  in  his  own  behalf  that  he  had 
not  been  drunk  for  two  or  three  years  before  the  time  of  his  injury. 
There  is  an  apparent  conflict  of  authorities  upon  the  question  presented 
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by  these  assignments,  but  we  are  of  opinion  that  the  better  reasoning 
is  in  favor  of  the  admissibility  of  the  evidence.  While  it  is  well  settled 
that  evidence  that  one  has  frequently  been  in  a  state  of  intoxication  is 
not  suflScient  to  raise  the  issue  of  whether  such  person  was  intoxicated  * 
at  a  particular  time,  when  such  issue  has  been  raised  by  other  competent 
evidence,  we  can  see  no  reason  why  testimony  as  to  the  person's  habits 
of  intemperance  or  of  sobriety  should  not  be  admitted  as  corroborative 
evidence  tending  to  prove  or  disprove  the  alleged  fact  of  intoxication  on 
the  particular  occasion.  Such  evidence  would  certainly  have  a  material 
effect  upon  ordinary  minds  in  determining  the  issue  of  intoxication  on 
the  particular  occasion  and  should  be  allowed  to  go  to  the  jury. 

If  there  is  no  evidence  raising  the  issue  of  intoxication  on  the  par- 
ticular occasion  under  consideration,  evidence  as  to  the  habits  of  the 
person  in  this  regard  would  be  immaterial  and  therefore  inadmissible. 

We  think  the  cases  of  Railway  Go.  v.  Kutac,  76  Texas,  473 ;  DeWalt 
V.  Railway  Co.,  66  S.  W.  Rep.,  634;  Railway  Co.  v.  Anson,  11  Texas 
Ct.  Rep.,  and  McKeslcy  v.  Railway  Co.,  12  Texas  Ct.  Rep.,  336,  by 
analogy  at  least  sustain  this  conclusion.  The  Supreme  Court,  in  an 
opinion  in  the  last  named  case  reported  in  12  Texas  Ct.  Rep.,  page  846, 
while  expressly  declining  to  decide  the  point,  recognized  the  distinction 
between  the  question  of  the  admissibility  of  testimony  of  this  character 
as  corroborative  evidence  and  its  competency  as  evidence  when  standing 
alone. 

Overruled. 


T.  J.  DowELL  V.  Nathan  Dergfeld  bt  al. 

Decided  June  2,  1906. 

1. — Hew  Trial — ^Abience  of  Witneu. 

Where  plaintiff  went  to  trial  knowing  that  one  of  his  witnesses  was  not 
present,  the  court  did  not  err  in  refusing  a  new  trial  to  procure  the  testimony 
of  the  witness,  which  appeared  important,  but  was  cumulative,  and  would  not 
necessarily  change  the  result. 

8. — Same — Cumulative  Evidence — Diligence. 

Where  plaintiff  was  content  to  go  to  trial  on  the  evidence  at  hand,  with- 
out making  any  effort  to  exhaust  his  sources  of  proof,  he  was  not  entitled  to  a 
new  trial  to  procure  newly-discovered  evidence  merely  cumulative  in  its  nature. 

Appeal  from  the  District  Court  of  Smith.  Tried  below  before  Hon. 
R.  W.  Simpson. 

A,  Morgan  Duke  and  0.  W.  Cross,  for  appellant. 

B.  B,  Beaird,  for  appellee. 

GILL,  Associate  Justice. — J.  T.  Dowell  brought  this  suit  to  re- 
cover of  Nathan  Dergfeld  a  piece  of  real  estate  situated  in  Tyler,  Texas, 
The  form  of  the  action  was  trespass  to  try  title.  Nathan  Dergfeld 
pleaded  limitation  of  ten  years.  His  codefendant  disclaimed.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  for  Dergfeld,  and  plaintiff 
has  appealed. 
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There  was  evidence  to  the  effect  that  Dergfeld  had  occupied  the 
property  as  his  home  for  ten  consecutive  years  before  the  filing  of  the 
suit,  and  that  this  occupancy  was  under  a  claim  of  title  and  a  belief 
that  he  owned  it.  The  evidence  tending  to  establish  limitation  of  ten 
years  is  ample,  and  that  it  was  sufficient  to  support  the  verdict  is  not 
questioned.  Not  is  any  complaint  made  against  the  charge  of  the 
court. 

The  sole  reason  offered  in  support  of  the  prayer  for  reversal  is  that 
the  court  erred  in  overruling  the  motion  for  new  trial  predicated  upon 
the  absence  of  an  expected  witness  and  newly  discovered  testimony. 
T.  M.  Harpole  was  the  absent  witness.  He  lived  in  Smith  County,  and 
had  promised  plaintiff  to  be  present  at  the  trial.  Plaintiff  had  not 
served  him  with  process.  Plaintiff  announced  ready  for  trial  and 
proceeded  with  the  trial  with  a  knowledge  that  the  witness  was  not 
present.  He  asked  no  postponement  and  made  no  effort  to  procure 
his  attendance.  His  testimony,  while  important,  was  cumulative  and 
would  not  necessarily  have  changed  the  result.  Under  the  circumstances 
and  in  view  of  the  negligence  of  plaintiff,  we  can  not  say  the  trial 
court  abused  his  discretion  in  declining  to  grant  a  new  trial  on  this 
ground. 

The  evidence  claimed  to  have  been  discovered  after  the  trial  was 
that  of  Mrs.  Ida  Watts,  Mrs.  Georgia  Davis,  Miss  lira  Scott,  J.  R. 
Terry  and  the  books  of  Norwood,  a  deceased  real  estate  agent.  The 
three  first  named  would  have  testified  that  defendant  did  not  enter 
upon  the  premises  until  1895,  and  therefore  could  not  have  held  for 
ten  years. 

They  lived  near  the  premises  in  the  town  of  Tyler  where  the  trial 
was  had  and  the  father  of  one  of  them  testified  for  plaintiff.  The 
witness  Terry  would  have  testified  that  he,  at  the  request  of  plaintiff, 
went  to  see  defendant  in  1903  to  get  him  out  of  the  house  or  induce 
him  to  pay  rent;  that  defendant  did  not  claim  the  premises  and  promised 
to  pay  rent. 

The  witness  Cross,  one  of  the  attorneys  for  plaintiff,  disclosed  by  his; 
affidavit  that  one  Norwood  was  the  agent  of  plaintiff.  That  he  is  dead. 
That  after  the  trial  his  real  estate  books  were  found  and  certain  express 
receipts  showing  remittances  to  plaintiff.  That  entries  in  his  books 
show  he  had  the  property  on  his  rent  list  in  1893  and  1895,  and  the 
remittance  receipts  show  that  in  1894  he  sent  some  small  amounts  to 
plaintiff.  They  do  not  disclose  the  source  of  the  fund  remitted  and  show 
no  connection  with  defendant. 

It  is  clear  that^  as  to  all  the  newly  discovered  evidence,  the  plaintiff 
was  grossly  negligent.  It  is  a  fair  inference  from  the  record  that 
plaintiff  was  content  to  go  to  trial  on  the  evidence  at  hand  without  mak- 
ing any  effort  to  exhaust  his  source  of  proof.  He  was  surprised  at  the 
result  and  now  believes  he  can  secure  a  different  result  if  given  another 
chance.  Under  the  circumstances  and  in  view  of  the  merely  cumulative 
nature  of  the  new  evidence  we  are  not  inclined  to  hold  that  the  trial 
judge  abused  his  discretion  in  overruling  the  motion  for  new  trial. 

The  judgment  is  affirmed. 

Affirmed, 
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R.  L.  Cox  AND  Company  v.  J.  H.  Markham^  Junior,  and  Company. 

Decided  June  3,  1906. 

1. — Contract — ^Drilling  Oil  Well — ^Flow  Onaranteed. 

One  who  contracted,  for  a  fixed  price,  to  drill  an  oil  well  which  should  be 
a  flowing  well,  can  not  recover  for  a  well  that  did  not  flow  oil  out  at  the  top, 
although  it  flowed  oil  sufiiciently  near  the  top  to  be  operated  with  a  pump  to 
advantage — ^the  circumstances  surrounding  the  parties  at  the  time  of  the  con- 
tract, and  the  construction  placed  by  them  on  it,  showing  that  they  understood 
that  the  oil  was  to  flow  out  at  the  top  of  the  well. 

2. — Same— Change  of  Agreement — ^Pleading. 

Plaintiff,  suing  on  the  contract,  could  not  avail  himself  of  a  subsequent 
agreement,  changing  its  terms,  without  having  pleaded  such  agreement. 

Error  from  the  District  Court  of  Jefferson.  Tried  below  before 
Hon.  A.  T.  Watts. 

Jos.  A,  Harrison,  for  plaintiffs  Jn  error. — ^When  a  contract  requires 
and  guarantees  that  '^a  flow  of  oil  shall  be  found/'  it  is  not  ambiguous, 
but  means  clearly  that  the  well  shall  flow  oil,  and  if  the  well  does 
not  flow,  but  has  to  be  pumped,  the  contract  is  not  performed.  Hefron 
T.  Pollard,  73  Texas,  102;  Menard  v.  Sydnor,  29  Texas,  262;  Linch 
V.  Paris  Grain  Co.,  14  S.  W.  Bep.,  702 ;  Mutual  Life  Ins.  Co.  v.  Elliott, 
93  Texas,  149 ;  Salado  College  v.  Davis,  47  Texas,  137 ;  Webster's  Dic- 
tionary words,  "FloV  and  "Flowing'';  Hammon  on  Contracts,  art.  412. 

PLEASANTS,  Associate  Justice. — Defendants  in  error  brought 
this  suit  against  plaintiffs  in  error  on  a  contract  for  drilling  an  oil  well, 
alleging  full  performance  of  the  contract  and  seeking  to  recover  the 
contract  price.  The  defendants  answered  by  general  demurrer  and 
general  denial.  The  trial  in  the  court  below  was  without  a  jury  and 
resulted  in  a  judgment  in  favor  of  plaintiffs  for  $5,000,  with  interest, 
the  amount  claimed  in  the  petition. 

The  contract  sued  on  is  as  follows: 

The  State  of  Texas,     ) 
County  of  Jefferson,    \ 

This  instrument  witnesseth: 

That  E.  L.  Cox  &  Co.  of  Beaumont,  Texas,  hereinafter  styled  as 
first  party,  and  J.  H.  Markham,  of  Beaumont,  Texas,  hereinafter  known 
as  second  party  have  entered  into  the  following  contract,  to  wit : 

Second  party  agrees  to  drill  for  first  party  three  oil  wells  to  a  depth 
of  twelve  hundred  feet,  if  necessary,  guaranteeing  that  a  flow  of  oil 
shall  be  found,  and  furnishing  therefor  at  his  own  expense  all  ma- 
chinery, material,  pipe,  derrick,  water,  fuel,  valves,  etc.,  necessary  for 
the  completion  of  same  in  a  workmanlike  manner  and  to  finish  same 
with  not  less  than  six  inch  pipe.  Said  wells  to  be  located  either  in  the 
Hogg-Swayne  subdivision,  blocks  36,  37  and  38,  of  Spindle  Top  Heights, 
or  in  the  Keith-Ward  land,  Jefferson  County,  Texas,  beginning  the 
actual  drilling  of  one  well  at  once  and  the  other  two  as  soon  as  the 
two  rigs  can  get  to  them,  pushing  the  same  to  completion  with  all 
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due  diligence.  The  first  party  is  to  designate  to  the  second  party  the 
exact  location  of  the  above  mentioned  wells  and  is  to  pay  therefor  upon 
completion  the  sum  of  five  thousand  dollars.  Witness  our  hands  in 
triplicate,  this  the  19th  day  of  Febniary,  1902. 

(Signed)  J.  H.  Markham, 
(Signed)  E.  L.  Cox  &  Co. 

In  the  execution  of  this  contract  J.  H.  Markham  was  acting  for 
the  defendants  in  error.  The  evidence  shows  that  the  well,  when  com- 
pleted, was  not  a  flowing  or  gushing  well,  but  a  flow  or  vein  of  oil  was 
found  in  the  well,  and  it  would  have  been  a  paying  well  if  it  had  been 
operated  with  a  pump.  Cox  &  Co.  did  not  own  the  well,  but  were  the 
original  contractors  with  the  owners,  the  Texas  Big  Four  Oil  Company, 
and  defendants  in  error  were  subcontractors  under  them.  The  owners 
refused  to  accept  the  well  from  Cox  &  Co.,  and  that  company  did  not 
accept  it  from  defendants  in  error. 

Conceding  for  the  sake  of  argument  that  there  is  ambiguity  in  the 
term  "flow  of  oil,"  as  used  in  the  contract,  the  circumstances  sur- 
rounding the  parties  at  the  time  the  contract  was  made  and  the  con- 
struction placed  upon  it  by  them  as  evidenced  by  their  acts  in  refer- 
ence thereto,  show  clearly  that  they  understood  that  the  well  should 
flow  oil  out  of  the  opening  above  the  ground.  Having  guaranteed  that 
the  well  which  they  contracted  to  drill  would  be  a  flowing  well,  de- 
fendants in  error  are  not  entitled  to  recover  the  contract  price  when 
it  is  shown  that  the  well  which  they  drilled  and  tendered  to  Cox  &  Co. 
was  not  a  flowing  one  as  that  term  was  used  in  the  contract. 

We  do  not  think  there  is  any  evidence  to  sustain  the  conclusion 
of  the  trial  judge  that  the  well  was  completed  in  substantial  compliance 
with  the  contract,  and  the  assignment  of  error  which  complains  of  the 
judgment  on  that  ground  must  be  sustained. 

There  is  testimony  to  the  effect  that  while  the  well  was  being  drilled 
Cox  &  Co.  agreed  with  the  defendants  in  error  that  if  the  gas  pres- 
sure left  the  field  before  the  well  was  completed,  it  would  be  accepted 
if  oil  was  found  in  paying  quantities,  whether  it  flowed  or  not.  There 
is  no  pleading  to  support  this  evidence,  and  if  the  alleged  agreement 
was  upon  a  valuable  consideration  and  was  otherwise  enforceable,  it 
can  not  aid  plaintiffs  in  the  absence  of  proper  pleading. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  A.  J.  Bradford  v.  E.  Westbrook,  Tax  Collector. 

Decided  June  3,  1905. 

1. — ^Municipal  Bonds — De  Facto  Corporation — Eeincorporation. 

Bonds  duly  issued  by  a  de  facto  town  corporation,  and  assumed  by  a  suc- 
ceeding de  jure  corporation,  in  conformity  with  the  statute  authorizing  such 
assumption,  are  valid,  notwithstanding  the  town  may  have  had  less  than  the 
requisite  one  thousand  inhabitants  during  the  life  of  the  de  facto  oorpomtion. 
(Rev.  Stats.,  art.  616,  as  amended  by  Acts  of  1897,  p.  64.) 
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2. — Same— Injunetion — ^Pa^^iei. 

An  injunction  will  not  lie  at  the  instance  of  a  taxpayer  to  restrain  the  col- 
lection of  a  tax  levied  to  pay  town  bonds,  where  neither  the  town  nor  the 
holders  of  the  bonds  are  made  parties  to  the  proceeding. 

Appeal  from  the  District  Court  of  Nolan.  Tried  below  before  Hon. 
Jas.  L.  Shepperd. 

J.  F.  Eidson  and  Beall  &  Beall,  for  appellant. — 1.  Municipal  cor- 
porations, being  creatures  of  the  law,  which  laws  are  mandatory,  can 
only  be  created  and  exist  by  a  compliance  with  such  laws^  hence,  the 
attempted  incorporation  of  the  town  of  Sweetwater  with  a  population 
of  less  than  1,000  in  1897,  or  its  attempt  to  adopt  the  statutes  per- 
taining to  cities  and  towns  prescribing  that  the  population  of  such  in- 
corporated town  should  not  be  less  than  1,000,  and  the  fact  that  the 
corporate  limits  embraced  territory  unauthorized  by  statute,  said  pre- 
tended incorporation  was  void  ab  initio,  and  the  incorporation  so 
attempted  in  1897  did  not  constitute  an  incorporation  de  facto,  and 
its  council  was  without  authority  of  law  to  create  the  indebtedness 
questioned  in  this  suit,  or  to  do  and  perform  any  other  corporate  act. 
1  Smith's  Mod.  Law,  Munic.  Corp.,  sec.  293,  notes  68,  69;  Town  v. 
Bullis,  25  Iowa,  12 ;  Huff  v.  Pruitt,  53  S.  W.  Rep.,  844 ;  State  v.  Frost, 
64  S.  W.  Rep.,  986 ;  Town  of  Woodbury  v.  Brown,  50  S.  W.  Rep.,  743 ; 
State  V.  Belby,  60  Kan.,  130. 

2.  Corporation  indebtedness,  created  by  a  corporation  annulled  and 
declared  to  be  void  thereafter  by  a  court  of  competent  jurisdiction,  de- 
claring such  corporation  as  having  no  existence  in  law,  can  not  be  leg- 
ally assumed  by  a  subsequent  incorporation  of  the  same  town  or  terri- 
tory, and  made  thereby  to  become  a  binding  obligation  upon  such  new 
or  subsequent  incorporation.  1  Smith's  Munic.  Corp.,  sees.  258,  261, 
479,  note  162;  Ewing  v.  Commissioners  Court,  83  Texas,  664;  69  Am. 
St.  Rep.,  638,  and  cases  there  cited. 

Ragland  &  Crane,  for  appellee. — The  validity  of  the  incorporation  of 
a  municipal  corporation  can  be  questioned  or  inquired  into  only  by  tlie 
State,  and  that  by  direct  proceeding?.  There  was  statutory  authority 
for  the  incorporation  of  Sweetwater  in  1897,  and  for  the  making  of  a 
bonded  debt  and  an  eflFort  was  made  to  comply  with  the  terms  of  that 
authority,  and  a  citizen  can  not  inquire  whether  the  law  was  fully  com- 
plied with  or  not.  The  exercise  of  the  functions  of  the  municipal  cor- 
poration by  its  officers  make  it  a  de  facto  corporation  whose  acts  and 
obligations  are  valid  and  binding  on  its  successor  in  the  same  terri- 
tory, especiallv  where  expressly  assumed  bv  the  latter.  Batts'  Rev. 
Stats.,  arts.  466,  467,  4343 ;  Rev.  Stats.,  art.  616,  as  amended  in  1897 
(Batts'  Rev.  Stats.,  Appen.  p.  1124) ;  Rankin  v.  McCallum,  60  S. 
W.  Rep.,  977;  Graham  v.  City  of  Greenville,  67  Texas,  62;  White  v. 
City  of  Quanah,  27  S.  W.  Rep.,  839;  City  of  Brownwood  v.  Neel,  43 
S.  W.  Rep.,  890;  Shapleigh  v.  City  of  San  Angelo,  167  U.  S.,  646; 
3  Rose's  Notes  on  U.  S.  Rep.,  Supplement,  p.  840,  citing  additional 
authorities  under  last  case;  Smith's  Mod.  Law,  Mun.  Corp.,  sec.  64. 

2.    A  city  or  town  corporation  can  legally  assume  to  pay  all  of  the 
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obligations  of  a  preceding  and  de  facto  corporation  in  the  same  terri- 
tory, and  in  no  event  can  the  collection  of  a  tax  to  pay  bonds  so  as- 
sumed be  enjoined  on  the  ground  that  the  bonds  are  invalid  unless  the 
bond  holders  be  made  parties.  Rev.  Stats.,  art.  616,  as  amended  in  1897 
(Batts'  Rev.  Stats.,  Appen.,  p.  1124) ;  Rankin  v.  McCallum,  60  S.  W. 
Rep.,  975 ;  City  of  Brownwood  v.  Neel,  43  S.  W.  Rep.,  890 ;  Shapleigh 
V.  San  Angelo,  167  U.  S.,  646;  Dwyer  v.  Hackworth,  67  Texas,  246; 
King  V.  Commissioners'  Court,  10  Kan.,  114;  Smith's  Mod.  Law  of 
Munic.  Corp.,  sec.  64. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  to  enjoin 
the  collection  of  a  tax  levied  in  the  year  1902  by  the  town  of  Sweet- 
water for  the  payment  of  bonds  issued  in  the  year  1898  by  the  town 
of  Sweetwater  when  it  was  a  de  facto  corporation  only.  This  acting 
corporation  was  dissolved  by  decree  of  court  at  the  instance  of  the 
State,  in  a  quo  warranto  proceeding,  in  the  following  year.  The  people 
of  the  same  territory  reincorporated  in  1902,  and  assumed  to  pay  the 
bonds,  levying  a  tax  for  that  purpose. 

The  petition  for  injunction,  even  with  the  aid  of  the  supplemental 
petition,  did  not  entitle  appellant  to  any  relief  whatever.  In  the  first 
place,  neither  the  town  of  Sweetwater  nor  the  holder  of  the  bonds 
sought  to  be  invalidated  was  made  a  party  to  the  suit;  and  in  the 
second  place,  the  facts  stated  utterly  failed  to  impeach  the  validity  of 
the  bonds.  Being  issued  by  a  de  facto  corporation  in  conformity  with  the 
law  authorizing  a  de  jure  corporation  to  issue  bonds,  and  being  as- 
sumed by  the  succeeding  de  jure  corporation  in  conformity  with  the 
statute  authorizing  such  assumption,  the  bonds  were  valid  obligations, 
notwithstanding  the  town  may  have  had  less  than  1,000  inhabitants,  as 
alleged,  during  the  life  of  the  de  facto  corporation.  The  cases  sus- 
taining this  view  are  both  numerous  and  familiar. 

The  judgment  sustaining  a  general  demurrer  to  the  petition  is  there- 
fore affirmed. 

Affirmed. 


Butterick  Publishing  Company,  Limited,  v.  Gulp,  Colorado  and 

Santa  Pe  Railway  Company. 

Decided  June  3,  1006. 

1.— <3on]ieotiiiff  Carrien — Belay — ^Liability  of  Each  Line. 

.Where  a  contract  for  a  through  shipment  of  wool  to  market  provided  that 
the  initial  carrier's  liability  should  "terminate  on  tender  of  delivery  to  a  con- 
necting carrier,"  and  there  Avas  negligent  delay  in  making  such  tender,  the  ini- 
tial carrier  could  not  escape  liability  for  the  resultant  damages  (lower  market 
price)  merely  because  its  ovra  delay  would  not  have  caused  such  loss  if  there 
had  been  no  delay  on  the  part  of  the  connecting  carriers,  since  each  carrier  was 
liable  for  their  combined  negligence. 

t. — Same — ^Proximate  and  Concurring  Caniei. 

Where  loss  results  from  concurring  causes  no  one  of  them  is  remote,  but 
all  are  proximate. 
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Appeal  from  the  Countv  Court  of  Bosque.  Tried  below  before  Hon. 
B.  J.  Wood. 

Wood  &  Henderson  and  Robertson  &  Robertson,  tor  appellant. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellee. 

CONNER,  Chief  Justice. — ^This  action  was  broitght  by  appellant 
against  the  appellee  in  the  County  Court  of  Bosque  County  to  recover 
damages  in  the  sum  of  $441.74  and  interest,  because  of  alleged  negli- 
gent delay  in  the  transportation  and  delivery  of  two  carload  lots  of 
wool  from  Clifton,  Texas,  a  station  on  appellee's  railroad,  to  the  city 
of  New  York.  The  trial  resulted  in  a  judgment  for  appellee,  and  we 
are  asked  to  set  it  aside  because  the  evidence  is  insufficient  to  support  it. 

The  following  facts  are  undisputed:  that  one  of  appellant's  agents 
on  the  19th  day  of  October,  1900,  delivered  to  appellee  at  Clifton,  Texas, 
22,087  pounds,  or  two  carloads,  of  wool  for  transportation  to  New  York. 
Some  of  the  circumstances  tend  to  show  that  the  shipment  was  to  be 
made  via  Galveston  and  the  Mallory  Steamship  Line.  It  is  certain 
that  such  was  the  route  the  shipment  was  made  to  take.  The  distance 
from  Clifton  to  Galveston,  Texas,  by  appellee's  line  of  railway  is  270 
miles.  At  the  time  of  this  shipment  the  regular  schedule  of  appellee's 
local  freight  trains  between  these  points  was  12  miles  per  hour,  and  the 
schedule  time  for  its  through  freight  trains  was  15  miles  per  hour. 
Adopting  the  schedule  time  for  local  freight  trains  as  a  reasonable 
time,  the  wool  should  have  arrived  in  Galveston  about  10  o'clock  a.  m., 
October  20.  The  wool  did  not  arrive  there,  however,  until  October  26. 
The  wool  was  not  actually  unloaded  upon  the  wharf  of  the  transporting 
steamer  of  the  Mallory  line  until  about  November  12,  after  which  it 
seems'  to  have  been  transported  to  New  York  in  the  usual  time  of  such 
transportations  by  the  steamship  company  and  delivered  in  New  York 
to  appellant's  commission  agent  on  November  21,  1900. 

The  proof  shows  that  from  October  19,  1900,  to  November  14,  1900, 
the  market  value  of  the  wool  in  question  in  New  York  City  was  20  cents 
per  pound.  Thereafter  there  seems  to  have  been  a  continuous  decline 
in  the  market  until  after  the  delivery  in-  New  York  as  stated. 

As  presented  to  us  the  only  controversy  in  the  evidence  is  as  to  the 
time  of  the  delivery  by  appellee  at  Galveston.  The  shipping  contract 
provided  that  appellee's  liability  should  "terminate  on  tender  of  delivery 
to  a  connecting  carrier,"  and  the  contention  of  appellee  and  the  theory 
upon  which  the  case  seems  to  have  been  tried  is  that  a  tender  of  de- 
livery of  the  wool  in  question  was  made  to  the  steamship  line  on  October 
26,  1900,  an4  that  had  the  Mallory  line  exercised  due  diligence  in  the 
further  transportation,  the  wool  would  have  arrived  in  New  York  prior 
to  any  decline  of  the  market.  If  this  be  admitted,  however,  it  does  not 
follow  that  appellee  should  be  relieved  of  liability.  The  earliest  date 
that  the  evidence  shows  that  there  was  a  "tender  of  delivery,"  as  in- 
sisted upon  by  appellee,  was  October  26,  1900.  No  explanation  of  the 
long  delay  from  October  19  to  October  26  appears,  from  which,  hence, 
negligence  on  appellee's  part  may  be  inferred.  It  can  not  be  said  thero* 
Vol.  XXXIX.  Civil— 41. 
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fore  that  this  did  not  contribute  with  the  negligence,  if  any,  of  the 
Mallory  line,  in  bringing  about  the  injury  complained  of.  The  precise 
question  in  principle  has  been  before  us  in  several  cases.  In  the  case 
of  Texas  &  Pacific  Ry.  Co.  v.  Smith  &  White,  34  Texas  Ciy.  App.,  571, 
79  S.  W.  Rep.,  614,  in  which  a  writ  of  error  was  refused,  the  appellant 
therein  sought  to  relieve  itself  of  its  own  negligence  on  the  ground  that 
had  the  connecting  carrier  used  due  diligence  in  the  further  transpor- 
tation, the  cattle  involved  in  the  shipment  would  have  arrived  at  their 
destination  prior  to  a  decline  in  the  market  price.  We  there  said: 
^^hile  appellant  was  not  liable  for  the  delays  resulting  alone  from  the 
negligence  of  the  other  carriers,  each  and  all  of  them  were  liable  to 
appellees  for  the  consequences  of  their  combined  negligence.  It  can 
not  be  said  that  appellant's  negligence  was  not  in  part  the  efficient 
cause  of  the  loss  of  a  better  market  merely  because  it  would  not  have 
caused  such  loss  if  there  had  been  no  negligence  on  the  part  of  the 
other  carriers,  for  the  same  might  be  said  by  them  of  appellant's  negli- 
gence, and  they  might  not  have  delayed  the  train  if  appellant  had  not 
first  done  so.  Where  loss  actually  results  from  concurring  causes  no  one 
of  them  is  remote,  but  all  are  proximate.  A  cause  can  not  be  concur- 
rent with  a  proximate  cause  and  remote  at  the  same  time.''  We  think 
the  principle  so  announced  is  the  law,  and  that  its  application  to  the 
facts  of  the  case  now  before  us  requires  the  reversal  of  the  judgment. 
See,  also,  Shelton  v.  Northern  Texas  Traction  Company,  32  Texas  Civ. 
App.,  507,  75  S.  W,  Rep.,  338,  and  authorities  therein  cited. 
Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


R.  W.  Hanaway  v.  J.  M.  Wiseman. 

Decided  June  3,  1905. 

1. — ConTertlon  of  Crops — ^Measure  of  Damages — Chargre. 

Where  a  landlord,  who  was  entitled  to  one-third  of  the  crops  raised  by  the 
tenant,  converted  the  entire,  a  charge  of  the  court,  in  an  action  for  the  conver- 
sion, which  authorized  the  jury  to  assess  the  tenant's  damages  for  the  conver- 
sion at  such  sum  as  would  reasonably  compensate  him  for  the  value  of  the 
product  was  not  reversible  error,  as  misleading  the  jury  into  assessing  the 
value  of  the  entire  product,  where  there  was  no  controversy  in  the  evidence  that 
the  defendant  was  entitled  to  one-third,  and  a  special  charge  instructed  that 
the  rent  part  was  the  defendant's  property,  for  which  the  jury  could  find  noth- 
ing for  the  plaintiff. 

8. — Same — Compensation. 

A  charge  stating  the  measure  of  damages  at  ''such  sum  as  will  reasonably 
compensate  plaintiff  for  the  value  of"  the  product  converted  is  held  sufficiently 
definite  and  substantially  correct,  though  not  literally  in  the  form  approved  by 
the  decisions. 

Appeal  from  the  District  Court  of  Knox.    Tried  below  before  Hon. 
J.  M.  Morgan. 

Montgomery  &  Hughes  and  D.  J.  BrooJcer,  for  appellant. 

Glasgow  &  Keenan,  Chas.  E,   Coombes  and  Sam.  J.  Hunter,  for 
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appellee. — It  is  not  always  necessary  to  charge  the  jury  on  market  value. 
We  learn  the  rule  from  the  text  books  that  way,  but  "value,"  as  shown 
by  the  evidence  admitted  without  objection,  means  the  same  thing 
in  substance,  and  especially  where  all  the  evidence  was  as  to  market 
value.  They  could  not  have  found  any  other  value  but  market  value, 
if  they  went  by  the  evidence,  as  the  court  told  them  to  do. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  in 
appellee's  favor  for  the  sum  of  $300  as  actual  damages  for  the  con- 
version of  certain  Kaffir  com  and  straw.  The  facts  are,  that  on  De- 
cember 2,  1901,  appellant  sold  to  one  J.  D.  Gray,  a  section  of  land  upon 
credit,  the  payments  being  made  to  mature  1,  2,  3,  4  and  5  years  after 
that  date,  the  vendor's  lien  being  retained  to  secure  the  notes  for  the 
deferred  payments.  Gyay  failed  to  pay  anything  on  the  land,  and  in 
November,  1902,  Hanaway  filed  suit  in  the  proper  court  to  collect  his 
debt  and  foreclose  said  lien.  Gray  was  served  with  citation  in  Jan- 
uary, 1903,  and  Hanaway  obtained  judgment  on  April  7,  1903,  and  a 
foreclosure  of  lien  with  order  of  sale  by  virtue  of  which  appellant,  in 
July,  1903,  again  became  the  owner  and  was  placed  in  possession  of 
said  section. 

In  October,  1902,  appellee  rented  part  of  the  land  in  controversy 
from  Gray  for  the  year  beginning  January  1,  1903,  with  the  agree- 
ment that  he  was  to  pay  one-third  of  the  Kaffir  corn  in  the  stack  to 
Gray  as  rent,  there  being  no  contract  as  to  straw.  The  Kaffir  corn  was 
planted  in  the  latter  part  of  April,  1903,  and  was  ready  for  harvest  in 
the  latter  part  of  September  of  that  year,  at  which  time  it  further 
appears  that  appellant  caused  appellee's  arrest  upon  complaint  filed 
charging  criminal  offences,  and  thereafter  converted  the  Kaffir  corn  and 
a  certain  stack  of  straw  to  his  own  use. 

Appellee  in  his  petition  also  alleged  that  the  prosecution  instituted 
against  him  upon  affidavits  of  appellant  were  malicious,  and  he  prayed 
for  the  recovery  of  damages  therefor,  but  from  the  verdict  of  the  jury, 
construed  in  the  light  of  the  court's  charge,  it  plainly  appears  that  the 
jury  found  against  appellee  on  the  issue  of  damages  for  the  alleged 
paalicious  prosecution.  The  first  and  second  assignments  of  error,  there- 
fore, will  be  overruled  without  discussion,  inasmuch  as  they  relate  to 
that  issue  alone. 

The  remaining  assignments  (the  third  and  fourth)  complain  of  the 
court's  charge;  but  we  do  not  think  the  objections  thereto  maintainable. 
The  court  charged  the  jury  in  substance  that  if  they  found  the  facts  as 
hereinbefore  stated  they  should  find  for  appellee,  and  "assess  his  actual 
damages  at  such  sum  as  you  (they)  consider  from  the  evidence  will 
reasonably  compensate  him  for  the  value  of  said  Kaffir  corn  and  wheat 
straw."  Appellant  insists  that  it  is  undisputed  that  he  as  owner  was 
entitled  to  one-third  of  the  Kaffir  com  as  rent,  and  that  the  charge 
quoted  permitted  the  jury  to  find  against  him  for  the  value  of  the 
whole.  Appellee  testified  that  "the  rent  was  Hanaway's,"  and  that 
such  was  the  fact  is  not  disputed.  The  charge  limiting,  as  it  does, 
appellee's  damages  to  compensation  merely,  we  think  it  quite  improbable 
that  the  jury  understood  the  charge  as  requiring  of  them  a  finding  for 
the  value  of  the  entire  crop.    Particularly  in  view  of  the  special  charge 
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given  by  the  court  at  appellant's  request,  "that  whatever  quantity  of 
Kaffir  com  or  straw  was  the  property  of  J.  D.  Gray  became  (when  the 
land  referred  to  in  plaintiff's  petition  was  sold  to  defendant)  the  prop- 
erty of  the  defendant,  and  you  can  find  nothing  for  plaintiff  as  to  said 
property.'' 

The  further  contention  that  the  charge  "did  not  give  the  jury  the 
correct  measure  of  damages,  and  left  it  to  the  jury  to  adopt  such 
measure  as  they  saw  proper,"  presents  a  difficulty  more  apparent  than 
real.  While  the  charge  is  not  literally  in  the  form  approved  by  the 
decisions,  we  yet  think  it  substantially  correct.  As  before  stated,  the 
jury  was  thereby  limited  to  "compensation"  for  the  damages  done  ap- 
pellee. This  is  the  true  basis  for  the  rule,  and  there  is  nothing  in  the 
record  to  indicate  that  the  jury  entertained  any  other  thought.  It  is 
true  the  evidence  as  to  the  value  of  the  Kaffir  corn  and  straw  was 
conflicting,  but  appellee's  testimony  abundantly  sustains  the  verdict. 
Indeed  such  testimony  fixed  the  value  of  said  property  in  the  aggregate 
at  $800  or  $900. 

There  being  no  other  assignments,  and  finding  that  the  evidence  sus- 
tains the  material  allegations  of  appellee's  petition  and  the  verdict  of 
the  jury,  it  is  ordered  that  the  judgment  be  affirmed. 

Afftrmed. 

Writ  of  error  refused. 


Thomas  Jones  v.  Minnie  Humphreys. 

Decided  June  3,  1905. 

1. — Practice  on  Appeal — Bill  of  Exceptions — ^Exclusion  of  Evidence. 

A  ruling  excluding  evidence  will  not  be  revised  on  appeal  where  neither 
the  briefs  nor  the  bill  of  exceptions  taken  at  the  time  disclose  what  was  the 
objection  which  the  court  sustained. 

2. — Judgment  Lien — Frand  on  Creditors. 

Where,  in  an  action  to  foreclose  a  judgment  lien  on  land,  it  was  shown 
that  the  land  had  been  purchased  by  D.,  the  judgment  debtor,  with  the  money 
of  H.,  the  defendant  herein,  but  bj  mistake  the  deed  was  taken  in  D.'s  name, 
and  that  he  had  conveyed  the  land  to  H.  before  plaintifTs  judgment  was  filed 
and  recorded,  plaintiff  could  not  recover  in  the  absence  of  evidence  constituting 
an  attack  on  the  latter  conveyance  as  being  in  fraud  of  creditors. 

8. — Deed  from  Husband  to  Wife — Separate  Property. 

A  deed  from  the  husband  to  the  wife  necessarily  makes  the  land  her  sepa- 
rate estate,  whether  it  specifically  so  declares  or  not,  since  it  could  have  no 
other  effect. 

4.— Kistake  in  Deed— Xntiiality. 

Where  the  issue  of  mistake  vel  non,  in  the  execution  of  a  deed  in  the  name 
of  D.,  as  grantee,  was  between  D/s  creditor  and  a  third  person,  to  whom  D.  had 
conveyed  the  land,  it  was  immaterial  as  to  whether  or  not  D.'s  grantor  shared 
in  the  mistake. 

Appeal  from  the  District  Court  of  Hardeman.     Tried  below  before 
Hon.  S.  P.  Huff. 

E.  E,  Diggs,  for  appellant. 


1P05.]  JoxEs  V.  Humphreys.  645 

Kearby  £  Kearby,  for  appellee. 

SPEER,  Associate  Justice. — Appellant  instituted  this  suit  against 
appellee  to  foreclose  a  judgment  lien  upon  a  tract  of  land  situated  in 
Hardeman  County,  know  as  section  No.  240,  certificate  No.  1-120,  in 
block  H  of  the  Waco  &  Northwestern  Railway  Company  lands.  The 
lien  was  alleged  to  have  arisen  by  reason  of  the  recording  of  an  abstract 
of  judgment  in  appellant's  favor,  against  one  H.  C-  Davis,  the  alleged 
owner  of  the  land,  on  July  3,  1901,  said  judgment  having  been  recov- 
ered against  Davis  in  the  County  Court  of  Childress  County  on  the 
preceding  day.  The  appellee  answered  setting  up  that  the  land  was 
purchased  by  her  and  paid  for  out  of  her  individual  means,  and  that 
through  mistake  the  deed  to  the  same  was  taken  in  the  name  of  H.  C. 
Davis,  her  brother-in-law.  She  further  alleged  that  on  discovering 
this  mistake,  on  March  30,  1901,  the  first  deed  having  been  made 
March  5,  1901,  said  Davis  duly  conveyed  the  property  to  herself  and 
her  sister,  Mary  B.  Davis.  By  way  of  replication  appellant  attacked 
this  last  conveyance  as  being  in  fraud  of  his  rights  as  creditor  of 
Davis.  Upon  a  trial  before  a  jury  there  was  a  verdict  and  judgment 
in  favor  of  appellee. 

Under  the  charge  given  to  the  jury  they  were  required  to  find,  be- 
fore they  could  return  a  verdict  for  the  appellee,  that  she  in  fact  bought 
the  land  in  the  first  place,  and  that  Davis  had  no  interest  whatever 
therein,  but  that  the  deed  from  the  vendor  to  him  was  made  through 
mistake  or  inadvertence  instead  of  being  made  to  appellee.  And  there 
being  sufficient  evidence  to  raise  this  issue  and  to  support  a  verdict  for 
appellee  based  on  such  charge,  we  are  not  at  liberty  to  disturb  the 
judgment.  At  the  time  of  the  acquisition  of  the  property  one-half  of 
the  purchase  money,  $1,750,  was  paid  in  cash,  admittedly  out  of  funds 
belonging  to  Miss  Humphreys,  and  the  balance  was  evidenced  by  the 
notes  of  H.  C.  Davis.  There  was  some  evidence  indicating  that  at 
the  time  it  was  the  intention  of  all  parties  that  the  land  should  belong 
equally  to  Miss  Humphreys  and  her  sister,  Mrs.  Davis,  and  that  the 
latter  should  pay  the  purchase  money  notes,  which  she  expected  to  do 
out  of  an  estate  coming  to  her  in  Virginia.  Upon  the  issues  thus 
raised  the  court  instructed  the  jury  that  if  the  property  was  bought 
by  Davis  and  appellee  jointly,  even  though  appellee  herself  subsequently 
paid  off  the  notes,  or  if  they  found  the  agreement  to  be  that  Mary  B. 
Davis  and  appellee  should  purchase  said  land  jointly,  that  in  either 
event  one-half  of  the  land  in  controversy  would  be  subject  to  the  appel- 
lant's judgment  lien.  In  the  face  of  these  charges  the  jury  returned  a 
verdict  for  Miss  Humphreys  as  before  stated. 

The  first  and  second  assignments  of  error,  to  the  effect  that  the 
undisputed  evidence  shows  conclusively  that  the  land  in  controversy 
at  the  date  of  the  filing  of  appellant's  abstract  was  the  community 
property  of  H.  C.  Davis  and  wife,  are  obviously  not  well  taken,  in 
view  of  what  we  have  previously  said. 

The  third  assignment  attacks  the  ruling  of  the  court  in  excluding 
the  order  of  continuance  in  the   Countv   Court  of   Childress   Countv 

ft  • 

in  the  cause  of  this  appellant  versus  H.  C.  Davis,  upon  the  issue  of 
fraud  in  the  execution  of  the  deed  from  H.  C.  Davis  to  his  wife  and 
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appellee  of  date  March  30,  1901.  What  the  objection  was  which  the 
court  sustained  to  this  evidence  when  offered  is  not  disclosed,  either  in 
briefs  or  the  bill  of  exceptions  taken  at  the  time.  This  is  fatal  to  tlie 
question.  But  looking  to  the  contents  of  the  proffered  order,  we  find 
that  it  merely  shows  that  on  April  2,  1901,  Davis  made  an  application 
for  a  continuance,  and  the  court  having  heard  and  considered  the  same, 
was  of  the  opinion  that  the  cause  should  be  continued,  and  it  was  so 
ordered.  This  we  think  does  not  throw  any  light  upon  the  question  of 
fraud,  tending  to  impeach  the  conveyance  in  question.  There  was  no 
evidence  before  the  court  which  could  be  considered  as  constituting 
an  attack  upon  the  conveyance  from  Davis  to  his  wife  and  sister, 
and  indeed  appellant  does  not  complain  that'  such  issue  was  not  sub- 
mitted to  the  jury;  this  being  true,  the  deed  itself  would  constitute 
an  insuperable  barrier  to  appellant's  recovery  in  this  case,  because 
at  the  date  of  the  filing  and  recording  of  his  abstract  against  Davis, 
the  land  did  not  stand  in  Davis's  name,  but  in  the  names  of  appellee 
and  her  sister,  Mrs.  Davis,  the  deed  to  them  having  been  recorded  on 
July  1,  1901.  Insofar  as  Mrs.  Davis'  interest  in  the  land  is  concerned 
the  deed  from  Davis  to  her  would  necessarily  make  it  her  separate  estate, 
whether  that  instrument  specifically  so  declared  or  not.  It  could  have 
no  other  effect.  Lewis  v.  Simon,  72  Texas,  470;  Callahan  v.  Houston, 
78  Texas,  494;  Swearingen  v.  Eeed,  2  Texas  Civ.  App.,  364,  21  S.  W. 
Rep.,  383. 

On  the  issue  of  mistake  in  taking  the  deed  in  the  name  of  Davis,  we 
take  it  to  be  immaterial  that  it  was  not  shown  that  Scarbrough,  the 
vendor,  shared  the  mistake,  and  therefore  overrule  the  assignment  mak- 
ing this  point. 

We  find  no  error  in  any  of  the  assignments,  but  believe  the  court's 
charge  was  a  proper  exposition  of  the  law  as  applied  to  the  facts  of  this 
case,  and  find  that  the  evidence  was  suflScient  to  support  the  verdict 
and  judgment.    Judgment  affirmed. 

Affirmed* 

Writ  of  error  refused. 


INDEX. 


Abandonment. 

Of  homestead  by  wife.     See  Homestead,  7. 

Of  husband  by  wife.    See  Homestead,  1,  13. 

By  second  application  to  purchase.     See  School  Land,  11, 

Abatement. 

Overruling  plea  of.     See  Plea  in  Abatement,  1, 
Suit  in  wrong  county.    See  Venue,  1-^. 

Abutting  Owner. 

Damage  by  railroad  in  street.    See  Railtoays,  3,  4. 

Aooident. 

Suicide  due  to  Insanity.    See  Benefit  Insurance,  2, 

Acqniefcence. 

Recognition  of  fenced  line.     See  Boundaries,  1. 
Construction  given  to  deed  by  parties.    See  Boundaries,  ft, 

Aet  of  Ood. 

Washout  by  extraordinary  storm.     See  Negligence,  1-5. 

Action. 

Setting  up  new  cause  of.    See  Amendment,  1. 
Under  statute  of  another  State.     See  Comity,  1. 
Combination  to  secure  monopoly.     See   Conspirator,   1-3. 
Between  residents  of  another  State.     See  Nonresident,  1. 

Adequate  Kemedy. 

As  objection  to  appointment  of  receiver.     See  Receiver,  6,  7. 

Administration. 

1.  Administration  proceedings  under  a  will  are  not  rendered  void  by  reason 
of  the  fact  that  they  were  not  begun  until  more  than  four  years  after 
the  testator's  death,  the  statutory  requirement  (Rev.  Stats.,  arts.  1880, 
1881)  that  the  proceedings  shall  be  commenced  within  four  years  not 
being  jurisdictional  in  its  nature.  Following  opinion  of  Supreme  Court 
on  certified  question  in  this  case.    98  Texas,  623.    Nelson  v.  Bridge,  283. 

m 

Administrator's  Deed. 

1.  An  administrator's  deed  is  not  a  quitclaim  such  as  will,  per  se,  deprive 

the  grantee  therein  of  the  character  of  an  innocent  purchaser  without 
notice.  He  will  be  entitled  to  protection  as  such  if  it  appears  from  the 
whole  transaction  that  it  was  the  purpose  to  sell  and  the  intention  of 
the  purchaser  to  buy  the  land  itself,  and  not  a  mere  chance  of  title. 
Nelson  t\  Bridge,  283. 

2.  Where  lands  were  listed  by  the  administrator  as  part  of  the  estate  of  the 

decedent  and  the  apparent  legal  title  was  in  the  decedent  at  the  time 
of  his  death,  and  they  were  appraised  in  their  entirety  and  ordered 
sold  without  recognition  or  mention  of  any  outstanding  interest,  the 
lands  themselves  were  sold  and  not  the  mere  chance  of  title.    Id, 
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Adminiitrator's  Sale. 

Not  of  mere  chance  of  title.    See  Administrator's  Deed,  1, 

AdmisBlons. 

To  establish  fraudulent  conveyance.     See  Bankruptcy,  2. 
1.  An  application  for  continuance  made  by  plaintiffs  through  their  attorney 
may  be  put  in  evidence  where  it  contains  an  admission  which  clearly 
contradicts   their   testimony  as  given   at   the   trial.     Scott   d   Co,   v. 
Woodard,  498. 

Adverse  Possession. 

By  one  against  other  cotenants.    See  Cotenants,  2. 
To  boundaries  specified  in  deed.     See  Limitation,  4. 
Held  not  interrupted.     See  Limitation,  5. 

1.  Where  a  father  held  adverse  possession  for  his  children  for  over  15  years 

of  land  conveyed  to  another  in  trust  for  them,  the  children,  by  virtue 
of  such  possession  acquired  title  to  the  laud  as  against  creditors  of  the 
father,  even  though  the  conveyance  made  in  trust  for  them  was  procured 
by  the  father  in  fraud  of  his  creditors.    Coke  d  Reardon  v,  Ikard,  409. 

2.  Where  school  land  was  paid  out  by  and  patented  to  plaintiff  twenty  years 

after  the  date  of  its  sale  by  the  State,  and  defendant  claimed  a  part 
of  the  survey  under  the  ten  yiears'  statute  of  limitation,  having  had 
such  part  enclosed  in  his  pasture  for  ten  years,  plaintiff  was  entitled 
to  show  that  during  such  ten  years'  period  the  sale  by  the  State  had 
been  forfeited  for  nonpayment  of  interest,  and  that  the  sale  was  not 
reinstated  until  nine  months  after  such  forfeiture,  thus  causing  a  break 
in  the  continuity  of  the  adverse  possession.     Lawless  v.  Wright,  26. 

3.  Since  limitation  does  not  run  against  the  State,  defendant's  possession 

during  the  nine  months  was  not  adverse  to  the  true  owner  at  that  time, 
and  so  w^as  not  such  possession  as  the  statute  requires,  and  after  the 
continuity  of  the  adverse  possession  was  thus  broken,  defendant's  pos- 
session after  the  reinstatement  could  not  be  tacked  on  to  his  possession 
prior  to  the  forfeiture.    Id. 

4.  A  witness  could  testify  to  a  verbal  sale  of  land  to  the  defendants  where 

they  were  and  had  been  for  ten  years  in  possession  of  the  land,  and 
were  pleading  limitations,  as  such  testimony  tended  to  show  notice  to 
plaintiff  that  defendants  were  claiming  adversely.    Keith  v,  Keith,  363. 


Affidavit.  ( 

To  best  of  knowledge  and  belief.     See  Continuance,  1.  | 

To  creditor's  claim.     See  Assignment  for  Creditors,  1,  2.  ' 

Agency. 

Authority  to  make  sales.     See  Contract,  2. 

Authority  to  make  representation  for  principal.     See  Estoppel,  2, 

Denial  of  authority.     See  Pleading,  3. 

1.  Whatever  evidence  tends  to  prove  an  alleged  agency  is  admissible  for  that 

purpose,  though  it  be  not  full  and  satisfactory,  it  being  the  province  of 
the  jury  to  pass  upon  it.     Tahet  v.  Powell,  465. 

2.  Where  an  agent  signs  as  an  obligor  a  contract  made  by  him  in  his  capacity 

as  agent,  his  liability  thereon  is  that  of  a  surety.     Id. 

3.  To  make  one  liable  for  the  unauthorized  acts  of  another,  the  principal 

must  not  only  permit  the  alleged  agent  to  hold  himself  out  as  such, 
but  the  person  dealing  with  him  as  agent  must  be  deceived  to  his 
prejudice  by  the  false  representation;  and  this  fact  of  estoppel  should 
be  pleaded.     Wolf  Co,  v.  Galhraith,  351. 

4.  Where  the  agent  of  an  investment  association  had  no  authority  to  make 

a  certain  verbal  agreement  with  a  borrowing  subscriber  for  stock,  his 
act  in  80  doing  can  not  be  held  the  act  of  the  association  unless  knowl- 
edge thereof  was  brought  home  to  it  and  was  acted  on  by  it.  Guarantee 
/?.  L.  d  I.  Co.  V.  Mitchell,  206. 
6.  Where  an  agent  sues  his  principal  for  damages  for  nonfulfillment  of 
orders  on  which  commissions  were  to  be  paid,  plaintiff  can  not  recover 
in  the  absence  of  proof  of  sales  having  been  made,  or  liabilities  incurred 


Index.  649 

Ageskoy — Continued. 

as  agent  having  been  paid,  especially  where  the  parties  to  whom  such 
liabilities  had  accrued  are  not  parties  to  the  suit,  so  that  the  judg- 
ment can  prciect  the  principal  against  their  claims.  Kirhy  Lumh,  Co. 
V,  Cumminga  d  Co.,  220. 
6.  Where  the  obligee  in  a  contractor's  bond  personally  assented  to  a  change 
of  the  building  plans  originally  agreed  upon,  the  question  whether  a 
third  person,  who  had  assented  to  the  change  as  her  agent,  was  or  was 
not  her  agent,  became  immaterial.     Thompson  v.  Chaffee,  667. 

Anendmeiit. 

Of  affidavit  to  credito^^s  claim.     See  Assigntnent  for  Creditors j  B. 

Petition  bad  on  general  demurrer.     See  Fundamental  Error,  2, 

Abandonment  of  former  pleading.  See  Partition,  1. 
1.  Where  in  an  action  for  damages  to  cattle  during  shipment  plaintiffs' 
original  petition  alleged  negligence  in  that  the  cattle  were  detained 
on  the  cars  after  arrival  at  destination  for  24  hours  without  feed  or 
water  before  being  unloaded,  an  amendment  alleging  that  the  damages 
were  caused  by  the  cattle  having  been  unloaded  and  detained  for  24 
hours  in  muddy  and  unsuitable  pens  without  feed  or  water,  did  not  set 
up  a  new  cause  of  action  so  as  to  let  in  limitations.  Atchison,  T,  d  8. 
Ry.  Co.  V.  Veale  d  Co.,  37. 

Amount  in  Controversy. 

Attorney's  fees  included  in.     See  Jurisdiction,  2. 

Restricted  to  damages  claimed.     See  Liquor  Dealer's  Bond,  3. 

Determined  by  allegations.     See  Pleading,  IS. 

Amount  of  Judgment. 

Correction  on  appeal.    See  Motion  for  Neu>  Trial,  1. 

Appeal. 

Parties  not  joining  in.    See  Practice  on  Appeal,  S. 

Arohlves. 

Pension  as  proof  of  identity.    See  Evidence,  S6. 
Certified  copy  of  muster  roll.-    See  Evidence,  S7. 

Argument  of  Counsel. 

1.  Where   plaintiff's  counsel   withdrew   his   objectionable   remarks   and   also 

asked  the  court  to  instruct  the  jury  to  disregard  them — defendant's 
counsel  requesting  no  charge  to  that  effect — the  error  was  cured,  there 
being  no  reason  to  believe  that  any  harm  came  of  it.  Cane  Belt  Ry. 
Co.  V.  Crosaon,  369. 

2.  Improper  argument  of  counsel  is  not  cause  for  reversal  where  the  court 

orally  instructed  the  jury  to  disregard  it  and  the  complaining  party 
asked  no  written  instruction  thereon.  American  Cotton  Co.  v.  Sim- 
mons, 189. 

Assignment  of  Claim. 

Contract  for  interest  in  recovery.  See  Attorney,  1, 
1.  A  claim  of  damages  for  breach  of  a  liquor  dealer's  bond,  or  a  part  of 
such  claim,  may  under  the  statute  be  assi^ed  to  an  attorney  for 
prosecuting  the  claim,  and  such  assignment  is  valid  as  against  those 
having  notice  of  it,  though  made  before  the  suit  was  be^n  and  not 
filed  on  the  docket.    Rev.  Stats.,  art.  4647.    McLaury  v.  Watelsky,  395. 

Assignment  for  Creditors. 

1.  An  affidavit  to  a  claim  presented  to  an  assignee  for  creditors  which  recites 

that  the  statement  of  claim  is  correct,  instead  of  averring  that  it  is 
"just  and  true,"  as  required  by  the  statute,  is  insufficient.  Rev.  Stats., 
art.  78.     Hughes  v.  Potfs,  179. 

2.  Where  a  claim,  with  defective  affidavit  thereto,  is  filed  with  the  assignee 

within  six  months  from  the  notice  of  his  appointment,  an  amendment 
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of  the  affidavit  made  after  the  six  months  will  not  relate  back  to  the 
time  of  the  filing  and  thus  secure  precedence  for  the  claim  over  the 
rights  of  a  nonconsenting  creditor  secured  by  service  of  a  writ  of  gar- 
nishment on  the  assignee  under  article  79,  Revised  Statutes.    Id. 

Assignment  of  Error. 

Failure  to  number  in  brief.     See  Briefs,  i. 

Must  be  copied  in  brief.    See  Briefs,  2. 

Submitting  issues  not  pleaded.     See  Fundamental  Error,  1, 

Petition  bad  on  general  demurrer.     See  Fundamental  Error,  2. 

1.  Propositions  raising  questions  not  presented  bj  the  assignments  of  error 

need  not  be  considered.     Qarrett  v.  Spradling,  60. 

2.  An  assignment  that  the  court  erred  in  its  charge  to  the  jury  and  in  each 

and  every  part  thereof  is  too  general  to  require  consideration.  Inter- 
national d  O.  N.  B.  Co,  V,  Tisdale,  372. 

3.  An  assignment  of  error  raising  several  independent  and  distinct  matters, 

or  one  not  supported  by  a  statement,  does  not  require  consideration. 
Parlin  d  Orendorff  Co,  v.  Vaicter,  520. 

4.  Where  the  verdict  was  upon  special  issues,  34  in  number,  an  assignment 

of  error  that  "the  court  erred  in  rendering  the  judgment  in  favor  of 
plaintiff  in  overruling  defendant's  motion  for  a  new  trial  on  the  grounds 
that  the  verdict  is  contrary  to  and  unsupported  by  the  evidence  in  this," 
with  eleven  specifications  following,  relating  to  dissimilar  issues  and 
supported  by  a  long  statement  of  the  evidence  without  any  clear  sep- 
aration thereof  as  to  the  different  issues,  is  refused  consideration  be- 
cause not  a  clear  and  distinct  specification  of  error.  Bourland  v. 
Schulz,  672. 

5.  Where  the  bill  of  exceptions  taken  to  the  exclusion  of  evidence  fails  to 

specify  the  objection  sustained  by  the  court,  an  assignment  of  error 
to  the  court's  action  will  not  be  considered.  Ft.  Worth  d  D.  C.  Ry.  Co. 
V.  James,  408. 

6.  An  assignment  of  error  to  the  exclusion  of  certain  evidence  fails  where 

the  agreed  statement  of  facts  shows  that  the  evidence  was  admitted. 
Barstow  Irrig.  Co.  v.  Black,  80. 

7.  An  assignment  complaining  of  the  admission  of  certain  irrelevant  evidence 

is  not  well  taken  where  such  evidence  was  in  rebuttal  of  other  evidence 
on  the  same  point  drawn  out  by  the  other  party,  and  it  does  not  appear 
that  it  could  have  been  detrimental.     Id. 

8.  W^here  an  assignment  of  error  assails  the  verdict  as  being  unsupported 

by  the  evidence,  and  in  support  thereof  appellant  merely  refers  the 
court  to  the  "statement  of  facts"  for  the  evidence,  the  assignment  will 
not  be  considered  over  objection  that  it  does  not  comply  with  the  rules. 
Smith  V.  Cohle,  243. 

0.  Surplusage   in  an   assignment  of  error  and  the  fact  that  the  statement 

following  a  proposition  thereunder  was  unduly  prolix  and  not  unmixed 
with  argument,  held  not  so  gross  a  violation  of  the  rules  as  to  justify 
the  court  in  ignoring  a  meritorious  objection.     Moore  v.  Boothe,  340. 

Assumed  Risk. 

Employment  in  all  weathers.    See  Instructions  to  Juries,  31. 

Working   beyond   statutory  hours.     See   Negligence,   12. 

Evidence  not  raising  issue  of.    See  Negligence,  H;  Master  and  Servant,  7. 

Knowledge  of  danger.     See  Master  and  Servant,  5. 

Knowledge  of  employer's  negligence.     See  Master  and  Servant,  S-II, 

Unblocked  guard  rails.     See  Master  and  Servant,  10. 

Coupling  moving  cars.     See  Master  and  Servant,  11. 

Negligence  in  switching.     See  Master  and  Servant,  12. 

Attachment. 

1.  A  writ  of  attachment  affords  no  justification  for  a  seizure  of  goods  there- 

under by  the  sheriff  after  tlie  return  day  of  the  writ,  JorxUtn  v*  Hen- 
derson, 89. 


Jkdbx.  651 

Attorney. 

Admissions  in  application  for  continuance.     See  AdmissionB,  1, 

Objectional  remarlcs  by.     See  Argument  of  Counsel,  1,  2, 

Interest  in   damages.     See  Assignment,  1. 

Statements  by  client  to.     See  Privilege  Communication,  1,  2. 

1.  A  contract  by  a   plaintiff  that  his  attorneys   should   have  one-half  the 

amount  recovered  in  the  suit  is  not  an  assignment  of  a  half  interest 

in  his  cause  of  action,  and  they  may  prosecute  the  suit  for  the  entire 

recovery  in  plaintiff's  name.     American  Cotton  Co,  v,  Simmons,   180. 

Attomeyi'  Fees. 

As  part  of  judgment.    See  Foreclosure,  1. 

As  part  of  amount  in  controversy.     See  Jurisdiction,  2. 

Attornment. 

Of  tenant  to  new  landlord.    See  "Notice,  2, 

Award. 

To  applicant  to  purchase.    See  School  Land,  1,  12, 

Banks. 

Payment  of  forged  check.     See  Non  est  Factum,  IS, 

Bankmptcy. 

1.  Under  subdivision  e  of  section  70  of  the  United  States  Bankruptcy  Act 

of  1898  a  trustee  in  bankruptcy  may  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  made  prior  to  said  Act  going  into  effect,  and 
not  within  four  months  next  preceding  the  filing  of  the  petition  in 
bankruptcy,  when  the  facts  show  a  continuing  conspiracy  to  defraud 
creditors  and  a  concealment  of  the  same.     Shelley  v,  Nolen,  307. 

2.  Declarations  of  the  fraudulent  grantor  that  the  property  in  controversy 

was  his;  that  he  had  placed  it  in  the  name  of  his  wife  on  account  of 
his  insolvency,  and  to  prevent  his  creditors  from  subjecting  it  to  the 
payment  of  their  debts,  were  admissible  to  show  continuous  conspiracy, 
as  alleged.     Art.  2302,  Rev.  Stats.,  construed.     Id. 

3.  In  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a  fraudulent  conveyance 

by  the  bankrupt  the  petition  should  allege  the  amount  of  the  claims 
of  the  creditors  who  were  such  at  the  time  the  fraudulent  conveyance 
was  made,  and  that  the  assets  in  the  hands  of  the  trustee  were  insuffi- 
cient to  pay  the  same.    Id, 

4.  A  transfer  of  property  by  an  insolvent  debtor,  made  within  four  months 

prior  to  the  adjudication  of  his  bankruptcy  is  not  voidable  by  the 
trustee  in  bankruptcy  as  a  preference  unless  the  transferee  or  his  agent 
acting  for  him  had  reasonable  cause  to  believe  that  it  was  intended 
by  the  transfer  to  give  a  preference.  Galveston  Dry  Goods  Co,  v. 
Frenkel,    19. 

Belief. 

Witness  testifying  from.    See  Evidence,  5^. 

Benefit  Insurance. 

1.  Where  a  benefit  insurance  certificate  stipulated  that  it  should  be  null  and 

void  in  case  of  self-destruction  by  the  insured,  whether  sane  or  insane, 
a  plea  of  insanity  of  the  insured  at  the  time  of  his  self-destruction  will 
not  avoid  the  forfeiture.    Brown  v.  United  Moderns,  343. 

2.  Where  the  policy  contains  a  clause  against  self  destruction,  "whether  sane 

or  insane,"  it  would  be  rendered  void  and  the  death  would  not  be  con- 
sidered as  the  result  of  an  accident  if  the  insured  was  conscious  of  the 
physical  nature  of  his  act  at  the  time  he  inflicted  upon  himself  the 
wounds  causing  his  death.     Id. 

3.  Where  plaintiff's  wife  was  insured  for   his    benefit    in    a    mutual    benefit 

society  which  consolidated  with  the  defendant  association,  by  a  pro- 
ceeding which  was  void,  defendant  assuming  payment  of  such  society's 
obligations,  plaintiff  could  not,  upon  the  wife's  death,  base  any  claim 
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against  defendant  upon  the  ground  of  equitable  estoppel,  einoe  he  had 
paid  nothing  to  defendant,  nor  did  it  receive  anything  of  value  belong- 
ing to  him  or  make  any  promis^  or  agreement  based  upon  any  consid- 
eration \i'ith  him.  He  can  enforce  his  rights  only  against  the  receiver 
of  the  mutual  benefit  society,  it  being  insolvent,  when  the  receiver  has 
recovered  its  assets  erroneously  turned  over  to  defendant.  Whaley  v. 
Bankers*  Union  of  W.,  386. 
4.  In  the  absence  of  proof  of  the  law  under  which  appellee  was  incorporated 
it  must  be  presumed  that  it  comes  within  the  fraternal  beneficiary  assif- 
ciations  reflated  by  the  statute  of  1899,  and  is  subject  to  the  limita- 
tions  therein  prescribed,  and  hence  a  contract  diverting  its  benefit  fund 
to  the  payment  of  certificate  issued  by  another  corporation  with  which 
it  had  no  lawful  consolidation  would  be  ultra  vires  and  void.  (Acts  of 
1899,  p.  195.)     Id. 

Bill  of  Ezceptioni. 

To  refusal  of  continuance.    See  Practice  on  Appeal,  1, 

To  the  exclusion  of  evidence.    See  Assignment  of  Error,  5. 

Should  show  objection  to  testimony.    See  Evidence,  23, 

Stating  what  witness  would  testify.    See  Practice  in  Trial  Court,  2. 

Must  disclose  the  objection  sustained.    See  Practice  on  Appeal,  6. 

1.  A  bill  of  exceptions  should  state  the  facts   in   regard  to  the  matter  of 

which  complaint  is  made  in  such  manner  as  to  exclude  any  reasonable 
hypothesis  upon  whidi  the  court's  ruling  can  be  Bustained.  Northern 
Texas  Trac,  Co.  v,  Yates,  116. 

2.  A  bill  of  exceptions  to  a  remark  of  the  court  that  certain  testimony  was 

immaterial  should  show  that  it  was  made  in  the  hearing  of  the  jury 
in  order  to  require  a  consideration  of  alleged  error  therein.  Alewander 
V.  MoOaffey,  8. 

Bonds. 

To  indemnify  sheriff.    See  Indemnity  Bond,  1, 

Of  liqfior  dealers.    See  Liquor  Dealer's  Bond,  1-12. 

Issued  by  de  facto  town.    See  Municipal  Bonds,  1. 

Restraining  tax  to  pay.    See  Municipal  Bonds,  2, 

Release  of  sureties  oy  change  in  contract.    See  Sureties,  1, 

Boundaries. 

Evidence  insufficient  to  raise  issue.    See  Estoppel,  3, 

1.  Where  a  fenced  line  had  been  recogniased  as  the  dividing  line  of  city  lots 

ifor  more  than  twenty  years,  and  all  the  parties  at  interest  purchased 
with  reference  thereto,  it  must  be  taken  as  the  true  line.  Sullivan  v. 
Michael,  564. 

2.  A  deed  described  the  lot  conveyed  as  fronting  on  a  certain  road  sixty-five 

feet  in  a  straight  line.  The  road  curved,  so  that  the  lot,  if  measured 
by  the  margin  of  the  road,  would  have  a  frontage  of  less  than  sixty-five 
feet.  Prior  to  the  time  the  vendee  built  on  the  lot  a  division  line  was 
run,  and  marked  by  notches  on  the  fence,  which  gave  the  lot  a  frontage 
of  sixty-five  feet;  and  the  vendor  having  agreed  to  such  division,  th? 
vendee  constructed  his  dwelling  to  such  line.  Held,  that  the  construction 
so  given  to  the  deed  by  the  parties  would  control,  and  the  lot  would  not 
be  limited  to  sixty-five  feet  measured  by  the  margin  of  the  road.  Webb 
V.  Walters,  623. 

3.  Evidence  in  a  case  involving  a  question  of  boundary  held  to  conclusively 

show  the  location  of  the  tract  in  controversy  to  be  at  a  different  place 
from  that  found  by  the  jury.    Cochran  v.  Moerer,  75. 

Brief. 

Propositions  not  presented.    See  Assignment  of  Error,  1, 
Proposition  not  supported  by  statement.    See  Assignment  of  Error,  3. 
Referring  to  statement  of  facts  for  evidence.     See  Assignment  of  Error,  8. 
Statement  prolix  and  argumentative.    See  Assignment  of  Error,  9. 
Showing  ground  of  exclusion  of  evidence.    See  Practice  on  Appeal,  6, 


Indsx.  653 

Brief--0<m<ifMMd. 

1.  A  technical  failure  in  the  brief  to  number  the  asBignments  of  error  con- 

secutiyely  as  required  by  the  rule,  and  a  failure  to  refer  to  the  page 
of  the  transcript  from  which  the  statement  under  an  assignment  is 
made — such  statement  being  full  and  its  accuracy  not  questioned — 
held,  not  to  warrant  the  court  in  refusing  to  consider  the  assignments. 
Lewi9  V.  Houston  Eleo.  Co.,  626. 

2.  Assignments  of  error  not  copied  in  the  brief  of  appellant  will  not  be  con- 

sidered.   Dean  v.  Gate,  187. 

Burden  of  Proof. 

Of  execution  and  acknowledgment  of  lost  deed.    See  Evidence,  4S, 

Of   plaintiff's   contributory   negligence.     See  Instructions   to   Juries,  28; 

Negligence,  10. 
On  claimant  under  rejected  application.    See  School  Land,  6. 
To  set  aside  will  after  admission  to  probate.    See  Will,  4* 

1.  Though  the  law  of  the  place  of  contract  did  not  prohibit  an  agreement 

with  a  carrier  limiting  the  time  within  which  suit  should  be  brought  to 
.  ninety  days,  the  burden  was  on  the  carrier  to  show  that  such  limitation 
was  reasonable.    Missouri,  K.  d  T.  Ry.  Co.  v.  Oodair  Com.  Co.,  298. 

2.  In  a  suit  on  a  partnership  note  which  defendant  by  verified  plea  alleged 

to  have  been  executed  by  his  former  partner  in  the  firm  name  after  dis- 
solution of  the  partnership,  it  was  error  to  charge  that  the  burden  of 
establishing  his  defense  was  on  the  defendant.  Clifton  d  Watkins  v. 
Royse  C.  Oil  Co.,  188. 

CanoellatloA. 

Of  lease  presumed.     See  School  Land,  t. 
Of  award  to  purchaser.    See  School  Land,  9. 

Caption  of  Aet. 

Prohibiting  gift  of  liquors  to  minor.    See  Liquor  Deaier'B  Bond,  6. 

Carrier!  of  Freight. 

Pleading  cause  of  delay.    See  Amendment,  1. 
Injuiy  to  live  stock  by.    See  Damages,  1-10, 
Liability  for  prevented  profits.    See  Damages,  H,  15, 
Rough  handling  of  cattle.    See  NegUgenoe,  39. 

1.  Where  plaintiff  sued  for  damages  resulting  from  the  breach  of  an  oral 

contract  to  furnish  him  with  cars  for  shipping  cattle,  and  defendant 
pleaded  a  subsequent  written  contract  which  released  it  from  liability 
for  breach  of  the  oral  contract,  it  was  error  to  ignore  the  written  con- 
tract.   Fort  \yorth  d  D.  C.  Ry.  Co.  v.  Underwood,  404. 

2.  In  the  absence  of  a  pleading  putting  in  issue  the  validity  of  the  written 

contract  it  imported  a  consideration,  besides  reciting  as  its  considera- 
tion a  reduction  in  the  freight  rate  which  there  was  no  evidence  to  dis- 
prove.   Id. 

3.  A  railway  limiting  by  contract  its  liability  to  its  own  line  is  not  liable 

for  the  negligence  of  connecting  carriers.  St.  Louis,  I.  M.  d  S.  Ry.  Co. 
V.  Chinter,  130. 

4.  Where  a  contract  for  a  through  shipment  of  wool  to  market  provided  that 

the  initial  carrier's  liability  should  "terminate  on  tender  of  delivery  to 
a  connecting  carrier,"  and  there  was  negligent  delay  in  making  such 
tender,  the  initial  carrier  could  not  escape  liability  for  the  resultant 
damages  (lower  market  price)  merely  because  its  own  delay  would  not 
have  caused  such  loss  if  there  had  been  no  delay  on  the  part  of  tlie 
connecting  carriers,  since  each  carrier  was  liable  for  their  combined 
negligence.    Butterick  Puh.  Co.  v.  Qulf,  C.  d  S.  F.  Ry.  Co.,  640. 

5.  Where  a  connecting  railroad  refused,  without  excuse,  to  receive  cattle  when 

tendered  to  it,  and  b/  reason  thereof  they  had  to  be  kept  in  muddy  pens 
until  it  afterwards  aid  accept  them,  it  was  liable  for  the  damages  nat- 
urally and  proximately  resulting  therefrom,  whether  or  not  it  had  notice 
of  the  condition  of  the  pens.  (Rev.  Stats.,  arts,  4535,  4496.)  Red  River, 
T.  d  S.  Ry.  Co,  V.  Eaaton  d  Knooo^  580. 
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6.  Where  the  connecting  road  agreed  to  receive  the  cattle  tendered  to  it,  this 

was  a  waiver  of  any  informality  or  supposed  insufficiency  in  the  ten- 
der.   Id. 

7.  A  judgment  against  the  defendant  roads  for  damages  to  a  through  ship- 

ment of  cattle  will  not  be  reversed  because  there  was  evidence  tending 
to  show  that  the  cattle  received  some  damages  on  yet  another  road, 
not  a  party,  where  there  was  neither  pleading  nor  proof  that  plaintiffs 
were  responsible  therefor,  and  the  charge  restrict^  the  jurv  to  such 
damages  as  resulted  from  the  acts  and  negligence  of  the  defendants.    Id. 

8.  Where  an  action  for  damages  to  live  stock  in  transportation  was  brought 

against  several  railroacU,  connecting  lines,  in  a  county  where  one  of 
them  was  operated,  it  was  not  necessary,  in  order  to  authorize  the 
joinder  of  the  others  under  the  Act  of  May  20,  1899,  that  the  petition 
should  have  alleged  a  partnership,  a  joint  contract,  or  the  damages  re- 
sulting from  the  negligence  of  each  separate  carrier,  but  only  that  the 
transportation  was  over  each  of  the  lines,  and  that  they  were  the  agents 
of  and  for  each  other.     Missouri,  K.  d  T.  Ry.  Co.  v.  Allen,  236. 

9.  A  provision  in  a  contract  of  shipment  of  horses  requiring  the  shipper,  as 

a  condition  precedent  to  his  right  to  recover  damages  for  injury  to  his 
stock,  to  give  notice  in  writing  of  his  claim  for  the  damages  before^  re- 
moving them  from  the  cars,  is  a  limitation  of  the  common  law  liability 
of  the  carrier,  and  by  virtue  of  the  statute  is  not  enforceable.  (Rev. 
Stats.,  art.  320.)     Id, 

10.  It  can  not  be  said  as  a  matter  of  law  that  the  failure  of  a  railway  com- 

pany to  transport  cattle  without  rough  handling  constitutes  negligence, 
and  a  charge  so  instructing  is  error.    Missouri^  K.  d  T,  Ry,  Co,  v.  Gor- 
,  rett,  246. 

11.  Where,  in  an  action  against  several  railroad  companies  for  damages  to 
I  cattle  shipped,  a  claim  for  injury  to  the  cattle  before  the  shipment  began 

was  made  and  pleaded  only  against  the  initial  carrier,  and  it  was  alone 
liable  for  such  damages,  a  release  of  the  other  defendants  from  liability 
did  not  support  a  plea  of  accord  and  satisfaction  on  the  part  of  the  ini- 
tial carrier  as  against  such  claim  of  plaintiff  for  the  damages  to  the 
cattle  resulting  from  the  failure  to  furnish  cars  for  the  shipment  in  due 
time.    Pecos  d  N.  T.  Ry.  Co.  v.  Lovelady  d  Pyron,  239. 

12.  Where  plaintiff  ordered  feed  stuff  intended  for  feeding  his  beef  cattle,  being 

then  nearly  out  of  feed,  and  because  of  delay  in  transportation  the  cat- 
tle were  out  of  feed  for  three  days,  lost  flesh,  etc.,  the  carrier  could  not 
be  held  liable  for  such  injury  in  the  absence  of  notice  of  the  purpose  of 
the  shipment  and  the  circumstances  making  it  probable  that  such  injury 
would  ensue.    Dauhe  d  Kapp  v.  Chicago,  R,  I.  d  T,  Ry,  Co*,  24. 

Carrier!  of  Pauengen. 

1.  Railroad  companies  are  not  bound,  in  the  absence  of  contract  or  statute 

limiting  their  rights,  to  stop  all  their  trains  at  every  station,  provided 
they  run  a  sufficient  number  of  trains  stopping  at  each  station  to  afford 
reasonable  accommodations  to  the  traveling  public.  Tewas  d  Poo.  Ry, 
Co,  V.  Bell,  412. 

2.  A  passenger  with  means  at  his  command  of  ascertaining  before  he  enters 

a  train  whether  it  will  stop  at  his  destination,  and  who  is  not  misled 
into  getting  on  the  wrong  train,  can  not  recover  for  a  refusal  to  stop 
the  train  at  a  station  at  which  it  is  not  scheduled  to  stop.     Id. 

3.  Where  a  passenger,  knowing  it  was  dangerous  to  do  so,  and  without  any 
^  special  necessity  therefor,  attempted  to  board  a  moving  train  and  was 

injured,  he  was  guilty  of  contributory  negligence  as  a  matter  of  law. 
Texas  Mid.  Ry.  Co.  v.  Ellison,  172. 

4.  Where  the  passenger  believes  it  will  be  safe  for  him  to  attempt  to  board 

the  moving  train  the  question  of  negligence  in  his  making  the  attempt 
is  usually  one  of  fact  for  the  jury,  but  it  is  otherwise  where  he  testifies 
that  he  knew  it  was  dangerous,  or  where  the  danger  is  so  obvious  that 
it  can  be  said  that  no  person  of  ordinary  care  and  prudence  would  have 
attempted  it.  Id, 
6.  A  passenger  may,  without  losing  his  status  and  rights  as  such,  alight 
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from  the  train,  from  motives  of  curiosity  or  business,  at  an  intermedi- 
ate station,  and  it  makes  no  difference  that,  at  the  time  he  alights,  the 
train  is  not  then  immediately  at  the  station  platform,  but  has  stopped  to 
await  the  passins  of  another  train  on  a  switch  track  near  by,  and  within 
the  grounds  used  for  station  purposes.    Id, 

0.  Where  the  pleading  and  evidence  raised  the  issue  whether  or  not  plaintiff 

sustained  the  relation  of  passenger  to  the  carrier  at  the  time  he  at- 
tempted to  board  a  moving  street  tear,  and  was  injured  in  so  doing,  a 
charge  which  required  him  to  prove  that  his  injuries  were  caused  by  the 
failure  of  the  employes  operating  the  car  to  use  ordinary  care  was  er- 
ror, requiring  the  reversal  of  a  judgment  against  him,  and  this  although 
the  undisputed  evidence  showed  that  such  employes  failed  to  exercise 
any  degree  of  care.    Lewis  v.  Houston  Elec.  Co,,  625. 

7.  When  a  person  desiring  to  become  a  passenger  upon  a  street  car  stations 

himself  at  a  place  where  the  cars  are  accustomed  to  receive  passengers, 
and  signals  or  calls  to  the  motorman  of  an  approaching  car  to  stop  the 
car,  and  such  signal  is  seen  by  the  motorman  and  the  car  halted,  an  ac- 
ceptance of  the  offer  to  become  a  passenger  will  be  implied  from  the 
motorman's  act  in  stopping  the  car,  and  such  person  will  be  regarded 
as  a  passenger  while  he  is  in  the  act  of  getting  upon  the  car.    Id, 

8.  If,  in  such  case,  the  party  attempts  to  board  the  car  before  it  comes  to  a 

full  stop,  he  is  not  necessarily  guilty  of  contributory  negligence;  and  if 
the  speed  of  the  car  was  slackened  to  such  an  extent  as  to  lead  him  to 
believe  that  it  was  being  stopped  to  allow  him  to  get  on,  and  a  person 
of  ordinary  care  would  have  so  believed  and  have  attempted  to  get  on 
the  car,  he  should  be  regarded  as  a  passenger  while  making  the  attempt ; 
and  it  is  immaterial  that  the  motorman  may  not  have  intended  to  stop 
the  car  for  the  purpose  of  allowing  him  to  get  on.    Id, 

9.  Evidence  considered,  and  held  to  support  a  finding  of  negligence,  as  causing 

the  derailment  of  a  train,  in  the  matter  of  rotten  ties  and  insufficient 
diligence  to  maintain  track.    8i.  Louis  8,  W,  Ry.  Co,  v.  Harkey,  523. 

10.  The  derailment  of  a  train,  where  the  train  and  track  are  not  interfered 

with  by  extraneous  force,  creates  a  presumption  of  negligence  against 
the  carrier,  which  it  is  called  on  to  rebut  by  pro«f  of  the  exercise  of  the 
utmost  care  and  foresight  compatible  with  the  prosecution  of  its  busi- 
ness.   Id, 

11.  Where  the  alleged  grounds  of  neffligence  causing  injuries  to  a  passenger 

were  a  failure  to  fasten  back  the  door  of  a  car  so  as  to  cause  the  door 
to  safely  stand  open;  that  the  catch  in  use  for  holding  the  door  open 
was  old  and  out  of  repair,  and  that  the  train  was  carelessly  and  sud- 
denly stopped  with  great  force,  throwing  the  door  against  plaintiff, 
proof  of  some  degree  of  negligence  with  reference  to  any  one  of  the 
grounds  alleged  entitled  plaintiff  to  recover.  Tewas  d  P,  Ry,  Co,  v, 
Leakey,  584. 

12.  In  an  action  of  damages  for  ejection  from  a  train  on  which  plaintiff  was 

entitled  to  return  transportation  free,  it  may  be  shown  in  mitigation 
of  the  damages  to  his  feelings  resulting  from  humiliation  that  he  had 
sufficient  money  with  him  to  have  paid  the  fare  demanded.  Tewas  d  P. 
Ry,  Co,  V,  Lynch,  96. 

Cattte. 

Damages  in  transportation  of.    See  Carriers  of  Freight,  1,  2,  5-12;  Dam- 
ages, 1-10, 
Injuiy  by  destruction  of  grass.    See  Damages,  16-18, 

Causal  Connection. 

Sufficient  allegation  of.     See  Pleading,  8. 

Certiorari. 

1.  Where  an  original  suit  against  a  county  for  damages  in  opening  a  road 

across  plaintiff's  land  was  filed  in  the  District  Court,  and  after  a 
general  demurrer  was  sustained  to  the  petition  plaintiff  filed  a  motion 
setting  up  that  he  had  appealed  from  the  action  of  the  Commissioners' 
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Court  in  fixing  the  damages,  and  asking  for  a  certiorari  to  require  the 
county  clerk  to  send  up  a  transcript,  the  writ  was  properly  refused. 
McKinley  v,  Frio  County,  618. 
2.  The  writ  of  certiorari  is  granted  to  perfect  imperfect  records,  but  it  can 
not  perform  the  office  of  a  writ  of  mandamus.     Id. 

Charitable  Bequest. 

Discretion  of  devisee.    See  Will,  5, 

Chattel  Hortgage. 

1.  When  cattle  that  were  mortgaged  belonged  to  the  mortgagor  individually, 

the  mortgagee  can  not  hi  postponed  in  the  collection  of  his  debt  by 
foreclosure  to  an  adjustment  of  equities  existing  between  the  mortgagor 
and  a  partner  of  his  in  the  business  of  buying  and  selling  cattle. 
Scaling  v.  First  Natl.  Bank  of  W.  F.,  154. 

2.  Cattle  covered  by  a  chattel  mortgage  were  sufficiently  described  as:    '*One 

hundred  two-year-old  steers  branded  either  D  on  left  hip  or  A  on 
right  side.  Twenty-five  head  of  yearMng  steers  branded  either  D  on 
left  hip  or  A  on  right  side,  and  being  all  the  cattle  in  said  brands, 
being  the  same  cattle  bought  by  me  from  J.  C.  Hoge,  the  said  cattle 
being  held  in  the  L.  M.  pasture,  about  eighteen  miles  south  of  Dun- 
dee, Texas."    Id. 

3.  Where  the  proof  of  the  chattel  mortgage  showed  such  description  of  the 

cattle,  there  was  no  variance  because  of  their  description  in  the  peti- 
tion for  foreclosure  as  "one  hundred  and  twenty-five  head  of  steers, 
some  branded  D  on  left  hip,  some  branded  A  on  right  side,"  nor  by 
reason  of  the  fact  that  in  a  renewal  mortgage  the  cattle,  mentioned 
therein  as  being  the  saQie  formerly  mortgaged,  were  described  as 
^'branded  D  on  left  hip  and  A  on  right  side."    Id. 

4.  That  the  cattle  converted   by  defendant  were  not  the  same  covered   by 

plaintiff's  mortgage  was  not  made  to  appear  by  reason  of  the  fact 
that  the  cattle  sold  to  and  used  by  defendant  were  described  in  the 
testimony  as  consisting  of  **one  hundred  and  twenty-five  head  of  cattle, 
nearly  all  of  which  were  steers  branded  D  on  left  hip  and  A  on  right 
side,"  with  further  statement  by  the  same  witness  that  some  of  the 
cattle  were  branded  D  on  left  hip,  and  some  of  them  A  on  right  side.  id. 

5.  The  rights  of  a  mortgagee  under  a  chattel  mortgage  filed  for  record  with 

the  county  clerk  are  not  affected  by  the  failure  of  the  clerk  in  any 
respect  to  discharge  his  duty  with  reference  thereto.     Id. 

6.  Where  plaintiff's  chattel  mortgage  was  duly  filed  in  the  proper  county 

in  this  State  to  fix  the  lien  upon  cattle,  defendant  was  not  relieved 
of  liability  for  their  conversion  by  reason  of  the  fact  that  he  received 
and  sold  them  in  another  State,  since  he  was  charged  with  constructive 
notice  of  the   lien.     Id. 

7.  A  mortgagee  may  maintain  an  action  against  one  who  wrongfully  con- 

verts the  mortgaged  chattels,  whether  or  not  plaintiff  was  at  the  time 
entitled  to  the  possession  of  the  property  and  whether  or  not  the 
security  remaining  in  his  hands,  if  any,  is  exhausted  or  worthless  or 
has  been  convert^  by  some  one  else,  and  irrespective  of  the  personal 
responsibility  of  his  debtor.     Id. 

Check. 

Proof  of  forgery.    See  Non  Est  Factum,  1-3. 

Children. 

Injury  upon  turntable.    See  Negligence,  26-28. 
Walking  upon  railway  track.    See  Negligence,  29-32. 

Citation. 

By  publication  only.    See  Tax  Sale,  /,  2. 
Against  unknown  owner.    See  Tax  Sale,  1,  2, 
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Cities. 

1.  Where  a  city  in  paying  and  gnding  streets  diverts  the  natural  flow  of 

surface  water  tnerefrom  into  another  street,  and  by  reason  thereof,  and 
of  a  failure  to  provide  sufficient  outlets  for  the  water,  the  premises  of 
an  abutting  property  owner  are  flooded  and  damaged,  the  city  is  liable 
for  the  injury.    Cii^  of  Houston  v»  Buicheaotif  337. 

2.  A  city  charter  provision  protecting  the  city  from  liability  for  negligent 

failure  to  repair  a  street,  except  for  such  damages  as  may  accrue  after 
ten  days'  written  notice,  is  no  bar  to  claims  for  injury  due  to  an  affirma- 
tive act  of  the  city  authorities.    Id. 

3.  The  fact  that  the  property  owner  gave  notice  to  the  city  that  the  curbing 

had  sunk  and  the  improvement  was  out  of  repair,  held  not  to  preclude 
him  from  predicating  his  cause  of  action  for  damages  on  the  city's  act 
in  diverting  the  water  in  the  first  instance.    Id. 

Clerioal  Omission. 

In  record  of  instrument.    See  Chattel  Mortgage,  5, 

Collateral  Attaok. 

For  irregularities  in  sale.    See  Sheriff *%  Bale,  2. 

Comity. 

Actions  between  nonresidents.    See  Jurisdiction,  1. 
1.  A  right  of  action  given  by  the  statute  of  another  State  will  be  enforced 
here,  if  our  statutes  give  a  similar  right  under  the  same  state  of  facts, 
and  it  is  not  necessary  that  the  statutes  be  identical.     Missouri,  K.  d 
T.  Ry.  Co.  V.  Kellerman,  274. 

Commissioners'  Court. 

Election  to  prohibit  liquor  selling.    See  Local  Option,  2,  3, 

Community  Debt. 

Adjustment  by  surviving  husband.    See  Homestead,  12,  13. 
1.  A  debt  incurred  by  the  husband  during  the  existence  of  the  marital  rela- 
tion is  prima  facie  a  community  debt,  and  a  judgment  for  the  debt  will, 
in  the  absence  of  evidence  to  the  contrary,  be  deemed  to  have  established 
it  as  a  community  debt.    Dever  v.  8elz,  558. 

Community  Property. 

Personal  injury  to  husband  after  separation.    See  Divorce,  2. 
Land  patented  to  husband.    See  Innocent  Purchaser,  3, 
Revenues  of  wife's  estate.    See  Wife's  Separate  Property,  2. 

Conolntions  of  Fact. 

1.  Where  the  trial  is  without  a  jury  and  the  judgment  is  excepted  to,  and 
tffe  record  on  appeal  contains  a  statement  of  facts,  the  appellant  can 
assail  the  trial  court's  conclusions  of  fact,  although  no  exception  thereto 
was  preserved.  He  would  in  no  event  be  required  to  except  to  them 
where  they  are  not  filed  until  after  the  case  has  reached  the  Appellate 
Court.    Brenton  d  McKay  v.  Peck,  224. 

Condemnation. 

Review  by  certiorari.    See  Certiorari,  1,  2. 
Amount  of  land  sought  to  be  taken.    See  Eminent  Domain,  1. 
Benefits  to  land  owners.    See  Eminent  Domain,  2,  S. 
Damages  for  anticipated  overflow.     See  Eminent  Domain,  6. 

Connecting  Lines. 

Limiting  liability  to  its  own  line.    See  Carriers  of  Freight,  3,  4. 

Liability  for  delay.     See  Carriers  of  Freight,  *4- 

Refusal  to  accept  cattle  tendered.    See  Carriers  of  Freight,  5,  6. 

Damage  on  another  road.    See  Carriers  of  Freight,  7. 

Venue  in  actions  against.     See  Carriers  of  Freight,  8. 

Damage  before  shipment  began.    See  Carriers  of  Freight,  11. 

Vol.  XXXIX.  Civil— 42. 
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Confidential  Communioation. 

Between  client  and  lawyer.    See  Privileged  Comfnunioation,  1,  2. 
1.  On  the  issue  of  mental  condition  of  a  testator,  evidence  of  a  divorced  wife 
that  she  left  him  on  account  of  indecency  and  inordinate  sexual  pro- 
pensity was  protected  from  disclosure  as  matter  of  marital  confidence. 
Franklin  v,  Boone,  597. 

Coniideration. 

For  conveyance  of  land  by  county.    See  County  School  Land,  1,  S,  4, 
Purchase  for  prior  debt.    See  Innocent  Purchaser,  2, 
Failure  of.    See  Pleading,  1. 

ConBpiraoy. 

1.  A  conspiracy  can  not  be  made  the  subject  of  a  civil  action,  although 

damages  result,  unless  something  is  done  which,  without  the  conspiracy, 
would  give  a  right  of  action;  the  true  test  as  to  whether  such  action 
will  lie  being  whether  the  act  accomplished  after  the  conspiracy  is 
formed  is  itself  actionable.    Wills  v.  Central  I.  d  (7.  8,  Co.,  483. 

2.  A  person  has  an  absolute  right  to  refuse  to  have  business  relations  with 

any  person  whomsoever,  even  though  the  refusal  is  the  result  of  whim, 
caprice,  prejudice  or  malice,  but  one  person  may  not,  from  such  motives, 
influence  another  to  do  the  same  thing.  Id. 
8.  Evidence  considered  in  an  action  by  an  ice  dealer  for  damages  resulting 
from  an  alleged  conspiracy  to  secure  a  monopoly  of  the  ice  business 
and  to  boycott  plaintiff  by  refusing  to  sell  him  ice,  and  held  not  to  war- 
rant submitting  the  case  to  the  jury,  since  it  showed  only  a  refusal  by 
one  of  defendants  to  sell  ice  to  plaintiff.    Id. 

Oonstable. 

1.  Under  the  several  provisions  of  the  statute  requiring  process  from  the 
courts  to  be  directed  to  the  '^sheriff  or  any  constable"  of  the  county,  and 
article  4915,  requiring  the  constable  to  execute  and  return  all  process, 
etc.,  "to  him  directed  and  delivered  by  any  lawful  officer,"  the  constable 
has  the  right  to  execute  process  issued  from  the  District  and  County 
Courts  and  delivered  to  him  by  the  attorneys  of  the  parties,  and  is  en- 
titled to  the  fees  for  such  service.     Medlin  v.  Seideman,  553. 

Conititntion  Cited. 

Article  7,  section  6.    County  school  land.     San  Augustine  County  v.  Madr- 

den,  266. 
Article  16,  section  20.     Homestead.    Bayless  v.  Standard  S.  d  L.  Assn.,  355. 
Article   16,  section  37.     Mechanic's   liens.     Bayless  v.  Standard  S.  d  L. 

Assn.^  356. 
Article  3,  section  35.     Class  legislation.     McLaury  v.  Watelsky,  401. 

ConBtitutional  Law.  * 

Suit  to  recover  county  school  land.    See  Limitation,  1. 

Violation  of  fourteenth  amendment.    See  Liquor  Dealer's  Bond,  i. 

Caption  of  Act.     See  Liquor  Dealer's  Bond,  5. 

Burden  on  interstate  commerce.    See  Master  and  Servant,  15, 16, 

Constmotlon. 

Of  contract  left  to  jury.     See  Contract,  2. 
Of  inconsistent  instrument.    See  Contract,  S. 
Affected  by  circumstances  of  parties.    See  Contract,  5. 

Continnance. 

Statements  in  application  as  evidence.    See  Admissions,  1, 

Failure  to  apply  for.    See  New  Trial,  1,  2. 

Exception  to  overruling  application.    See  Practice  on  Appeal,  1. 
1.  An  application  for  continuance  verified  by  the  attorney  of  defendant  as 
true  "to  the  best  of  his  knowledge,  information  and  belief,"  is  insuffi- 
cient.   St.  Louis  S.  W.  Ry.  Co.  v.  Harkey,  523. 
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2.  Due  diligence  to  procure  the  testimony  of  a  witness  residing  outside  the 

county  is  not  shown  where  the  applicant,  relying  on  his  promise  to  at- 
tend personally,  failed  to  take  his  deposition.    Id, 

Contract. 

Agent  as  surety  on.    See  Agency,  2, 

Construction  given  to  by  parties.    See  Bounaariea,  2. 

Limiting  liability  of  carrier.    See  Burden  of  Proof,  J. 

Plead  of  non  est  factum.    See  Burden  of  Proof,  2. 

To  furnish  cars  for  shipment.    See  Carriers  of  Freight,  1, 

Importing  a  consideration.    See  Carriers  of  Freight,  2. 

Limiting  liability  to  its  own  line.    See  Carriers  of  Freight,  S, 

For  notice  for  claim  for  damages.     See  Carriers  of  Freight,  9. 

Refusal  of  business  relations.    See  Conspiracy,  1-3. 

For  erection  of  building.    See  Damages,  12. 

Prevented  profits  of.    See  Damages,  IJi,  15. 

For  replacing  property  destroyed.    See  Insurance,  Fire,  1. 

Delivery  of  policy.    JSee  Insurance,  Life,  2,  3. 

By  tenant  holding  over.     See  Landlord  and  Tenant,  1-5, 

Limiting  time  for  Auit.     See  Law  of  Forum,  1. 

Release  of  debt  secured  by  lien,    tiee  Lien,  1, 

To  pay  when  able.    See  Limitation,  6,  7. 

Subsequent  agreement  changing  terms.    See  Pleading,  i. 

Remedy  for  breach.    See  Sale,  1-3. 

Release  of  sureties  by  change  in.    See  Sureties,  1, 

To  pay  in  particular  county.    See  Venue,  2,  S, 

Limiting  time  to  sue.  See  Waiver,  1. 
1.  A  written  agreement  complete  within  itself,  and  showing  that  plaintilT 
undertook  certain  work  as  an  independent  contractor,  can  not,  in  the  ab- 
sence of  an  allegation  of  fraud,  accident  or  mistake,  be  varied  by  parol 
evidence  that  defendant's  manager  was  to  supervise  the  work.  South- 
western Tel,  d  Tel.  Co.  v.  Paris,  424. 
L  Where  an  agent  suing  for  commission  on  orders  which  his  principal  had 
failed  to  fill  relied  upon  letters  as  authorizing  sales  of  the  character  he 
had  made,  which  were  not  contemplated  by  the  original  contract,  the 
letters  being  of  doubtful  construction  and  effect,  there  was  no  error  in 
the  court  refusing  to  construe  them  as  authorizing  such  contract  and  in 
leaving  the  question  to  the  jury.    Cohn  v.  Sherman  Refining  Co.,  296. 

3.  It  would  seem  that  the  terms  of  a  clause,  added  to  a  contract  of  lease  by 

the  parties  after  the  lessor  signed  the  instrument,  and  before  signature 
by  the  lessee,  should  prevail  over  provisions  in  the  writing  as  originally 
dra^\'n  inconsistent  therewith.    San  Antonio  Brew.  Assn.  v.  Brents,  443. 

4.  A.  lease  which  recited  that  the  building  was  let  for  the  purpose  of  conduct- 

ing a  firstclass  saloon,  *'and  shall  not  be  used  for  any  disreputable  pur- 
pose," and  providing  that  the  premises  should  not  "be  sublet  for  any 
purpose  other  than  for  conducting  a  saloon  without  the  consent  of  the 
landlord  in  writing,"  did  not  limit  the  use  by  the  lessee  to  saloon  pur- 
poses nor  release  him  from  liability  for  rent  after  the  adoption  of  pro- 
hibition of  that  business  under  the  Local  Option  Law.    Id. 

5.  One  who  contracted,  for  a  fixed  price,  to  drill  an  oil  well,  which  should  be 

a  flowing  well,  can  not  recover  for  a  well  that  did  not  flow  oil  out  at 
the  top,  although  it  flowed  oil  sufficiently  near  the  top  to  be  operated 
with  a  pump  to  advantage — the  circumstances  surrounding  the  parties 
at  the  time  of  the  contract,  and  the  construction  placed  by  them  on  it, 
showing  that  they  understood  that  the  oil  was  to  flow  out  at  the  top 
of  the  well.    Cox  d  Co.  v.  Markham  d  Co.,  637. 

Contributory  HegUgence. 

Taking  wrong  train.    See  Carriers  of  Passengers,  2. 
Boarding  moving  train.    See  Carriers  of  Passengers,  3-5. 
Boarding  moving  street  car.     See  Carriers  of  Passengers^  6-8* 
Engineer  running  after  heavy  rainfalL    See  Evidence,  32, 
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Distinct  matters  of  defense.    See  Inatrudiona  to  Juries,  4. 
Burden  of  proof.    See  Instructions  to  Juries,  28. 
In  mounting  moving  car.    See  Master  and  Servant,  4- 
Taking  pushcar  off  track.    See  Master  and  Servant,  7. 
Violation  of  employer's  rule.    See  Master  and  Servant,  11. 
Noise  preventing  bearing.     See  Master  and  Servant,  1^. 
Running  train  after  heavy  rain.    See ^ egligence,  1-5. 
In  case  of  discovered  peril.    See  'Negligence,  6,  7. 
Burden  of  proving.    See  Negligence,  10. 
Comparative  negligence.    See  Negligence,  11, 
Working  beyond  statutoiy  hours.    See  Negligence,  12. 
Foot  caught  in  guard-rail.    See  Negligence,  IS. 
Cars  moved  during  inspection.    See  Negligence,  l^-ll. 
Controlling  speed  of  s\iitch  engine.    See  Negligence,  19-21. 
Walking  on  track  in  street.    See  Negligence,  29. 
Care  required  of  boy.    See  Negligence,  30. 

Conversion. 

Of  property  in  another  State.    See  Chattel  Mortgage,  6. 
Rights  of  mortgagee.    See  Chattel  Mortgage,  7. 
Of  mortgaged  property.    See  Damages,  11. 

GonTeyance. 

Taking  effect  on  death.    See  Deed,  1. 
Conditioned  on  continued  operation.    See  Deed,  2. 
Of  homestead  by  husband.    See  Homestead,  7,  8. 
By  parol  sale  of  land.    See  Statute  of  Frauds,  IS. 

Corporations. 

Consolidation  of.    See  Benefit  Society,  3,  4- 

Conveyance  conditioned  on  continued  operation.     See  Deed,  2. 

De  facto  town.    See  Municipal  Bonds,  1. 

Created  bv  another  State.    See  Nonresident,  1. 

Grounds  for  appointing  receiver.    See  Receiver,  1-5. 

1,  Where  corporations  are  created  by  different  States,  they  can  consolidate 

only  under  concurrent  legislation  of  each  State,  and  in  such  case,  since 
the'  laws  of  the  State  have  no  extra-territorial  effect,  there  is  in  law  a 
separate  and  distinct  corporation  in  each  State.  Whaley  v.  Banker^ 
Vnion  of  W.,  385. 

2.  An  attempted  consolidation  when  no  statute  authorizes  it  is  a  nullity,  and 

can  not,  by  user  of  corporate  powers,  become  a  corporation  de  facto,  since 
it  could  not  be  a  corporation  de  jure.  Id. 
S.  An  attachment*  followed  by  judgment  and  sale,  against  the  property  of  an 
insolvent  corporation  which  has  ceased  to  do  business  and  transferred 
the  pn^perty  to  a  trustee  for  its  creditors,  passes  title  to  the  property 
as  against  such  trustee,  where  he  was  made  a  party  to  the  suit  and  in- 
ter(H>sed  no  defense  to  the  proceedings.    Temple  v.  Branch  Saw  Co,,  606. 

Corroboration. 

By  witness's  o^\^^  statement.    See  Evidence,  49. 
l*n>of  of  previous  intoxication.    See  Evidence,  52, 

Costs. 

.^IFAinst  successful  api>eUant.    See  Motion  for  New  Trial,  1, 
For  nonpayment  of  taxes.    See  Warranty,  1-3. 

Cotenants. 

1.  Where  plaintiffs,  as  heirs  and  cotenants,  brought  suit  against  a  eotenant 

in  p<vss«>^<ion  of  the  land  to  be  allowed  their  right  of  entry,  it  was  error 
for  the  wurt  to  render  judgment  for  part  of  the  land  in  favor  of  an- 
other heir  who  was  not  a  party  to  the  suit,     Keith  r.  Keith,  363. 

2.  The  |HViS(^<ion  of  a  ivtenant  is  not  adverse  to  other  cotenants  unless  the 

IHv^scssor  gi\-es  notice  to  the  others  of  his  adverse  claim,  or  does  some 
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act  which  clearly  indicates  his  adverse  claim,  of  which  the  others  have 
notice,  or  should  take  notice,    id, 

Coiuitiet. 

Conveyance  of  school  land  by.    See  County  School  Land,  IS. 
Limitation  not  cunning  against.    See  Limitation,  1. 

Connty  School  Land. 

1.  A  sale  of  the  school  lands  of  a  county  made  upon  a  consideration  in  part 

other  than  money,  such  as  services  in  locating  the  land,  is  invalid  and 
ineffectual  to  pass  the  title.    San  Augustine  County  v.  Madden,  257. 

2.  A  deed  of  county  school  lands  executed  by  the  county  judge  and  three  ol 

the  county  commissioners,  pursuant  to  an  order  of  the  Commissioners' 
Court,  and  properly  acknowledged  by  them,  is  not  invalid  because  the 
signatures  are  not  attested  by  a  seal.    Id, 

3.  Where  a  county  conveyed  2,952  acres  of  its  school  lands  to  B.,  the  deed 

being  invalid  because  its  consideration  was  B.'s  services  in  locating  its 
school  lands,  and  thereafter  the  county  conveyed  the  same  land  to  R., 
a  vendee  of  B.,  for  a  recited  consideration  of  $500,  which  was  in  fact  paid 
by  R.,  such  latter  deed  was  invalid  if  R.'s  equities,  as  vendee  of  B.,  en- 
tered  into  and  constituted  a  part  of  the  real  consideration,  and  if  R. 
knew  the  fact,  or  had  knowledge  of  such  facts  as  put  her  on  inquiry, 
even  though  she  practiced  no  fraud  or  deceit  in  obtaining  the  deed.    Id, 

4.  Since  there  was  nothing  in  such  second  deed  to  R.,  or  in  the  order  of  the 

Commissioners'  Court  authorizing  it,  indicating  that  any  consideration 
other  than  the  $500  in  money  entered  into  the  transaction,  R.  took  the 
apparent  title,  and  one  purchasing  from  her  in  goo  faith  for  an  ade- 
quate consideration,  and  without  notice,  was  protected  against  the  de- 
fect, resulting  from  the  fact  that  an  unlawful  consideration  (her  equi- 
ties) formed  part  of  the  consideration  of  the  deed  to  her.    Id, 

5.  The  grantee  of  R.,  being  entitled  to  protection  as  an  innocent  purchaser, 

could  convey  to  one  who  had  notice,  and  the  latter  would  be  protected 
on  his  vendor's  account.    Id, 

Coyenants. 

Against  tax  liens.    See  Warranty,  IS, 

Creditors. 

Affidavit  to  claim.    See  Assignment  for  Creditors,  1,  2, 

Cross-Ezamination. 

As  to  false  swearing  in  other  matters.    See  Eijidenoe,  ^7. 

Crossings. 

Signals  at.    See  Railways,  11,  12, 

Culverts. 

Construction  and  maintenance  of.    See  Railways,  8. 

Cumulative  Evidenoe. 

As  ground  for  new  trial.    See  ^^ew  Trial,  1,  2, 

Damages. 

Assignment  of  part  of  claim.    See  Assignment ,  1, 

Notice  of  conditions  by  defendant.    See  Carriers  of  Freight,  5. 

Notice  of  special  circumstances.     See  Carriers  of  Freight,  12, 

For  injury  to  husband  after  separation.    See  Divorce ,  2. 

Amount  of  land  sought  to  be  condemned.    See  Eminent  Domain,  1, 

Benefits  to  land  owner  by  condemnation.    See  Eminent  Domain,  2,  S, 

From  anticipated  overflow.     See  Eminent  Domainf  5, 

Testimony  to  show  market  value.    See  Evidence,  14,  15,  11,  19,  20, 

Depreciation   of  mortgaged  machinery.     See  Foreclosure,  2. 

Permitting  double  recovery.    See  Instructions  to  Juries,  16, 
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Limiting  recovery  to  amount  claimed.    See  Instructions  to  Juries,  S5. 
For  breach  of  contract  of  lease.    See  Landlord  and  Tenant,  6. 
Limited  to  amount  claimed.    See  Liquor  Dealer's  Bond,  3. 
Statute  limiting  amount  of  recovery.    See  Master  and  Servant,  21, 
Minimizing  injuries.    See  Overflow,  2. 
Natural  and  necessary  result.    See  Pleading,  5,  6. 
To  property  by  railroad.    See  Railways,  S,  4« 
On  sale  of  goods.     See  Sale,  3. 

1.  In  an  action  for  injury  to  live  stock  during  shipment  it  was  error  for  the 

charge  to  instruct  that  plaintiff  was  entitled  to  recover  such  damages 
as  might  have  resulted  from  the  negligence  shown,  instead  of  such  dam- 
ages as  proximately  resulted  therefrom.  Fort  Worth  d  D,  C.  Ry.  Co.  v. 
James,  408. 

2.  Where  the  circumstances  justify  a  shipper,  whose  cattle  have  been  delayed, 

in  reshipping  to  another  market  in  order  to  realize  a  better  price,  the 
measure  of  his  damages  will  be  the  difference  between  the  net  amount 
he  would  have  realiz^  in  the  first  market  but  for  the  delay  and  that 
finally  obtained,  provided  the  latter  amount  was  not  decreased  by  loss 
in  weight  or  additional  feed  charges,  etc.,  occasioned  by  delay  of  the 
subsequent  carriers;  for  such  loss  only  the  latter  carrier  would  be  liable. 
St,  Louis,  I,  M.  d  8.  Ry.  Co.  v.  Ounter,  129. 

3.  Where  cattle,  by  delay   in  their  transportation,   reached   an   unfavorable 

market,  and  were  shipped  to  another  point  for  sale,  the  loss  in  weight 
by  reason  of  such  handling,  as  compared  with  the  condition  in  which 
they  would  have  been  if  shipped  through  directly  from  the  original  point 
of  shipment  to  the  place  where  they  were  finally  sold  was  immaterial, 
as  an  element  of  damages  independent  of  the  loss  in  net  price  realized, 
and  the  admission  of  evidence  thereof  was  error.    Id. 

4.  The  carrier  could  be  held  responsible  for  the  diminution  in  price  by  loss 

of  weight  in  cattle  resulting  from  their  being  held  and  reshipped  to  an- 
other market  by  reason  of  its  negligent  delay,  but  not  for  such  loss  by 
negligent  delay  of  other  carriers  in  transporting  them  to  such  other 
market.  Id. 
6.  A  charge  stating  the  measure  of  damages  as  the  difference  in  the  market 
value  of  the  cattle  at  destination  in  the  condition  they  were  then  in, 
and  their  market  value  there  in  the  condition  they  would  have  been  in 
had  they  been  transported  within  a  reasonable  time,  and  without  injury 
from  rough  handling,  was  erroneous,  because  ignoring  the  question  of 
whether  negligence  on  the  part  of  the  carrier  caused  such  injury.  Mis^ 
souri,  K.  d  T.  Ry.  Co.  v.  Garrett,  246. 

6.  Such  error  in  the  charge  must,  in  a  case  where  the  verdict  rests  alone  upon 

opinion  evidence,  be  held  prejudicial,  irrespective  of  the  amount  of  the 
verdict.     Id. 

7.  In  an  action  for  damages  to  cattle  during  shipment  resulting  from  their 

having  been  kept  in  muddy  pens,  without  feed  and  water,  after  their 
arrival  at  destination,  the  measure  of  damages,  in  the  absence  of  a 
market  value  at  the  place  of  destination,  was  the  difference  between  the 
actual  value  of  the  cattle  in  their  condition  at  the  time  they  were  de- 
livered to  plaintiffs,  and  what  their  actual  value  would  have  been  when 
delivered  had  they  been  detained  and  held  with  ordinary  care.  Atchison, 
T.  d  8.  F.  Ry.  Co.  v.  Veale  d  Co.,  38. 

8.  Where  it  was  not  shown  that  the  defendant  carrier  was  notified  that  plain- 

tiff, the  shipper,  intended  to  use  the  horses  transported  for  the  purpose 
of  putting  in  a  crop,  he  could  not  recover  damages  resulting  from  his 
failure  to  put  in  as  much  of  a  crop  as  he  otherwise  would  have  put  in, 
nor  for  the  value  of  extra  time  and  trouble  in  moving  the  crippled  horses 
from  the  point  of  destination  to  the  place  where  he  was  putting  in  the 
crop.    Missouri,  K.  d  T.  Ry.  Co.  v.  Allen,  236. 

9.  The  correct  measure  of  the  damages  to  the  horses  in  transportation  was 

the  difference  between  their  market  value  in  the  condition  in  which 
they  would  have  arrived  at  their  destination  but  for  the  negligence  sho^»Ti 
and  their  market  value  in  the  condition  in  which  they  did  arrive 
there.    Id. 
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10.  The  horses  having  been  delivered  by  the  carrier  to  plaintiff  at  their  desti- 

nation in  an  injured  condition,  it  was  his  duty  to  exercise  reasonable 
care  and  prudence  to  avoid  further  loss  or  enhancement  of  damages, 
and  hence  lie  should  recover  the  value  of  the  time  and  medicine  devoted 
to  that  purpose,  should  the  jury  believe  that  he  acted  in  the  matter  as  a 
man  of  reasonable  prudence.    Id. 

11.  The  com^)ensation  which  a  mortgagee  is  entitled  to  recover  from  a  third 

party  for  a  conversion  of  the  mortgaged  property  is  measured  by  the 
amount  of  the  mortgage  debt,  if  that  be  less  than  the  value  of  the  se- 
curity so  lost.    Scaling  v.  First  Mat,  Bank  of  IV.  F,,  166. 

12.  Where  a  house  collapsed  as  it  was  nearing  completion,  and  the  owner  com- 

pleted it  according  to  other  plans  and  at  a  less  cost,  and  sued  the  con- 
tractor for  damages  resulting  from  his  failure  to  erect  the  house  in  ac- 
cordance with  the  original  plans,  and  its  consequent  fall,  it  was  error 
for  the  court  to  charge  that  the  measure  of  plaintiff's  damages  was  the 
difference  between  what  it  cost  her  to  complete  the  building  and  the 
price  for  which  the  contractor  had  agreed  to  construct  and  complete  it. 
Thompson  t?.  Chaffee,  507. 

13.  Such  error  could  not  be  held  harmless  because  the  jury  may  and  could, 

under  the  evidence,  have  found  in  favor  of  the  defendant  upon  an  issue 
of  liability  in  the  case,  since,  the  verdict  being  a  general  one,  it  can  not 
be  determined  that  the  verdict  was  predicated  upon  the  issue  of  lia- 
bility.   Id. 

14.  Where  defendant  was  sued  for  failure  to  deliver  an  ice  machine  by  March 

23,  1898,  as  contracted,  and  plaintiff  claimed  as  damages  the  loss  of 
profits  on  sale  of  ice  under  a  contract  to  supply  a  third  person  with  ice 
during  that  season,  but  there  was  no  evidence  as  to  the  time  required 
after  the  stipulated  date  for  the  delivery  of  the  machine  to  install  and 
test  it,  as  provided  for  in  the  contract,  there  was  no  basis  for  correctly 
determining  the  amount  of  the  damages  so  sustained.  Wolf  Co.  v.  GaU- 
hraith,  361. 
16.  For  failure  of  the  seller  to  deliver  an  ice  machine  the  buyer  is  entitled  to 
recover  only  the  net  profits  he  would  have  made  with  the  machine,  and 
in  arriving  at  such  profits  the  interest  on  the  investment,  or  at  least 
the  year's  interest  on  a  deferred  payment  which  plaintiff  would  have 
had  to  pay,  together  with  all  necessary  expenses,  including  insurance 
provided  for  in  the  contract,  should  be  taken  into  account.    Id. 

16.  Where  the  action  was  by  a  lessee  of  a  pasture  for  damages  to  the  grass 

and  his  cattle  caused  by  the  turning  into  the  pasture  of  other  cattle, 
and  it  appeared  that  plaintiff's  lease  expired  December  1,  and  that  he 
had  made  no  arrangements  to  winter  his  cattle  there,  his  damages 
should  have  been  limited  to  the  grass  to  which  he  was  entitled  during 
the  life  of  his  lease,  and  he  could  not  recover  for  the  loss  of  winter  pas- 
ture.   Baldicin  v.  Richardson,  406. 

17.  Upon  the  issue  of  the  damages  to  the  cattle  caused  by  the  destruction  of 

the  grass  in  the  pasture,  it  was  error  for  the  court  to  instruct  that  the 
jury  might  consider  the  market  value  of  the  grass.    Id. 

18.  Damage  resulting  from  a  depreciation  in  the  market  value  of  thoroughbred 

and  high-grade  cows  by  reason  of  being  gotten  with  calves  by  common 
stock  bulls  was  not  too  remote  to  be  recovered.    Id. 

19.  Where  land  was  leased  to  plaintiff  to  be  planted  by  him  in  crops,  and 

through  breach  of  the  contract  he  was  deprived  of  the  use  of  the  land, 
he  could  show,  in  an  action  for  the  damages,  the  value  of  the  crops  that 
might  have  been  made  by  him  on  the  land  as  a  basis  for  estimating  the 
damages.  Overruling  Lloyd  v.  Capps  (29  S.  W.  Rep.,  505),  and  follow- 
ing Rogers  v.  McGuffey  (96  Texas,  565).    King  v.  Grif^n,  497. 

20.  Where  a  growing  crop  has  a  market  value  in  such  condition  it  was  proper 

to  instruct  the  juiy  that  the  measure  of  damages  for  its  destruction  or 
injury  by  overflow  was  the  value  or  diminution  in  value  of  such  crop. 
St.  Louis  S.  W.  ky.  Co.  of  Texas  v.  Baer,  16. 

21.  The  measure  of  damages  for  the  destruction  of  grass  is   its   reasonable 

market  value  at  the  time  of  its  destruction,  and  if  it  had  no  market 
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value,  then  its  value  in  view  of  the  use  to  which  it  was  to  be  put  would 
be  the  test.    Texas  d  P,  Ry.  Co,  v.  Prude,  144. 

22.  Where  a  landlord,  who  was  entitled  to  one-third  of  the  crops  raised  by  the 

tenant,  converted  the  entire,  a  charge  of  the  court,  in  an  action  for  the 
conversion,  which  authorized  the  juiy  to  assess  the  tenant's  damages 
for  the  conversion  at  such  sum  as  would  reasonably  compensate  him  for 
the  value  of  the  product  was  not  reversible  error,  as  misleading  the  juir 
into  assessing  the  value  of  the  entire  product,  w~ere  there  was  no  con-' 
troversy  in  the  evidence  that  the  defendant  was  entitled  to  one-third, 
and  «  special  charge  instructed  that  the  rent  part  was  the  defendant's 
property,  for  which  the  jury  could  find  nothing  for  the  plaintiff.  Hana- 
vcay  V,  Wiseman^  642. 

23.  A  charge  stating  the  measure  of  damages  at  "such  sum  as  will  reasonably 

compensate  plaintiff  for  the  value  of"  the  product  converted  is  held 
sufficiently  definite  and  substantially  correct,  though  not  literally  in  the 
form  approved  by  the  decisions.    Id, 

24.  Where,  in  an  action  by  a  landlord  against  his  tenant  for  damages  resulting 

from  the  breach  of  a  lease  contract,  in  the  destruction  and  removal  of 
improvements  that  had  been  on  the  land  at  the  time  it  was  leased,  the 
evidence  showed  that  neither  the  land  nor  the  improvements  had  a  mar- 
ket value,  plaintiff  was  entitled  to  prove  and  recover  the  reasonable 
value  of  the  improvements.    Wehh  d  Co.  v.  Daggett,  390. 

25.  The  deterioration  in  value  of  such  property  as  houses,  fences  and  other 

improvements,  could  be  established  by  the  opinions  of  witnesses  familiar 
with  such  matter.  Id, 
20.  Error,  if  any,  in  admitting  such  opinion  evidence,  was  harmless  where, 
by  direct  and  uncontroverted  evidence,  it  was  shown  that  property,  of  a 
greater  value  than  the  sum  found  by  the  jury  was  completely  de- 
stroyed.   Id. 

27.  Where  physical  injuries  were  not  of  such  a  nature  as  necessarily  to  imply 

mental  suffering  or  loss  of  time,  it  was  error  to  submit  them  to  the  jury 
as  elements  of  damages  in  the  absence  of  allegation  that  such  damage 
had  been  incurred.    Lodurick  Jjum  h.  Co.  v.  Taylor,  302. 

28.  The  addition  to  the  elements  of  damage  enumerated  for  consideration  in 

the  charge  of  the  abbreviation  "etc."  gives  the  jury  undue  latitude,  and 
is  condemned.    Id. 

29.  Where  plaintiff,  a  farmer,  had  a  foot  and   hip  injured,  and  three  ribs 

broken,  the  injuries  being  attended  with  great  pain  and  depriving  him 
of  the  ability  to  work  for  some  time,  a  verdict  for  $1,250  was  not  ex- 
cessive.   Texas  d  P.  Ry.  Co.  v.  Leakey,  584. 

30.  Evidence  considered,  and  held  to  support  a  recovery  of  $2,000  as  damages 

to  a  passenger  injured  in  derailment  of  train.  8t,  Louis  S,  W,  Ry.  Co. 
V.  Earkey,  523. 

31.  Where  deceased  was  a  skilled  engineer,  forty-five  years  old,  earning  $150 

to  $200  a  month,  a  verdict  awarding  to  his  wife  $10,000,  to  his  daugh- 
ter, seventeen  years  old,  $5,500,  and  to  his  aged  mother,  to  whose  sup- 
port he  contributed  $25  per  month,  $2,000,  was  not  excessive  in  amount 
or  apportionment.    Gulf,  C.  d  8.  F.  Ry.  Co.  v.  Royce,  196. 

32.  Where  a  strong  woman,  thirty-nine  years  old  at  the  time,  was  permanently 

injured  and  caused  to  suffer  from  traumatic  neurosis,  directly  affecting 
her  nervous  system  and  preventing  her  from  performing  her  usual  house- 
hold duties,  a  verdict  for  $6,375  in  the  husband's  favor  is  held  not  ex- 
cessive.   Chicago,  R.  I.  d  T.  Ry.  Co.  v.  Jones,  480. 

33.  In  an  action  for  negligently  causing  the  death  of  an  engineer,  thirty-three 

years  old,  of  good  health  and  habits,  earning  an  average  of  $96.75 
per  month,  with  a  capacity  to  earn  $120  per  month,  who  assisted  in  the 
nousework,  supported  his  family  well,  and  left  a  wife  twenty-seven  years 
old,  and  four  children,  from  two  months  to  nine  years  old,  a  verdict  for 
$16,000  in  favor  of  the  wife  and  children  is  held  not  excessive.  Mis- 
souri, K.  d  T.  Ry.  Co.  V.  Nelson,  269. 
84.  Recovery  of  $350  as  damages  against  a  telegraph  company  for  negligence 
preventing  plaintiff  reaching  his  dying  son  while  conscious,  sustained  as 
not  excessive.    Western  U.  Tel,  Co,  v,  Adams,  517. 
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Dangeroiif  PremiMi. 

Open  well  on  uninclosed  lot.    See  Negligence,  S7~S8. 

BeatlL 

Recovery  held  not  excessive.    See  Damages,  SS. 
Conveyance  effective  on.    See  Deed,  1. 
Injuries  causing.    See  Master  and  Servant,  21. 

DecUratlons. 

Self-serving  expressions  of  pain.    See  Evidence,  11, 
To  explain  nature  of  possession.    See  Evidence,  24, 
By  husband  in  favor  of  wife.    See  Evidence,  27. 

]>edloation. 

1.  Where  the  oi^iier  of  land  platted  for  a  town  site  recorded  the  plat  along 
with  a  deed  dedicating  to  the  public  the  streets,  avenues,  etc.,  shown  on 
the  plat,  but  reserving  the  right  to  grant  to  any  railroad  company  a 
right  of  way  on  and  along  a  certain  avenue,  one  who  subsequently  pur- 
chased a  lot  abutting  on  that  avenue  by  a  deed  referring  to  the  recorded 
plat  for  description  of  the  lot  took  with  notice  of  the  reservation  and 
subject  to  the  right  of  a  railway  company  to  lay  and  operate  its  tracks 
along  the  avenue.    Oklahoma  C.  d  T.  Ry.  Co,  v.  Dunham,  675. 

Deed. 

Administrator's  not  a  quit-claim.    See  Administrator's  Deed,  U 

Construction  given  to  by  parties.    See  Boundaries,  2. 

Conveyance  of  county  lands.    See  County  School  Land,  2. 

Beservation  of  right  to  grant  r^glit  of  way.    See  Dedication,  1, 

Proof  of  execution.    See  Evidence,  41. 

Of  homestead  by  husband.    See  Homestead,  7,  8. 

Recital  of  cash  consideration.    See  Innocent  Purchaser,  2, 

Operating  as  mortgage.    See  Married  Woman,  S, 

Mutual  mistake.    See  Mistake,  1. 

1.  An  instrument  in  the  usual  form  of  a  warranty  deed,  attested  by  one  wit- 

ness and  acknowledged  and  recorded,  but  containing  the  clause:  "to  have 
and  to  hold  after  my  death  and  not  before,"  being  insufficient  as  a  will, 
but  evidently  designed  to  have  some  effect,  should  be  construed  as  a  deed, 
and  held  to  pass  title  good  on  the  death  of  the  grantor.  MoLain  v. 
Garrison,  431. 

2.  Where  a  deed  made  to  a  corporation  reserved  to  the  grantor  the  right  to 

reacquire  the  land  at  its  fair  market  value  in  the  event  the  corporation 
became  insolvent  and  ceased  operation,  such  right  was  enforceable  upon 
the  happening  of  the  contingency,  and  could  be  asserted  against  creditors 
of  the  corporation  seeking  to  enforce  a  judgment  lien  against  the  land. 
Smith  V.  Ellis,  211. 

Degree  of  Proof. 

Clear  and  positive  testimony.    See  Instructions  to  Juries,  1. 
Proving  to  reasonable  certainty.    See  Instructions  to  Juries,  S. 

Delay. 

In  transportation  of  freight.    See  Carriers  of  Freight,  4- 

In  acceptance  of  shipment  by  connecting  line.    See  Carriers  of  Freight,  5,  6. 

Delivery. 

Under  parol  gift.    See  Statute  of  Frauds,  8. 

Of  policy  to  bank.    See  Insurance,  Life,  2,  S.  -^"^ 

Demurrer. 

Not  called  to  attention  of  court.    See  Practice  on  Appeal,  H, 
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Depoiition. 

1.  A  motion  to  quash  a  deposition  comes  too  late  when  made  after  the  par- 

ties have  announced  ready  for  trial.  8t,  Louis  8.  W.  Ry.  Co,  v.  Bar- 
key,  523. 

2.  When  the  motion  to  quash  a  deposition  presents  a  question  of  fact  as  to 

the  office  and  postmaster  to  whom  it  was  delivered,  the  court  may  re- 
ceive testimonv  outside  the  deposition  itself.    Id, 

3.  A  deposition  will  not  be  quashed  because  answers  to  cross  interrogatories 

are  irresponsive  and  evasive,  where  they  were  as  complete  as  practicable 
in  view  of  the  witness'  knowledge,  and  the  deposition  in  its  entirety 
furnishes  the  information  desired  to  be  elicited  by  the  cross  interroga- 
tories.    'Northern  Texas  Trac,  Co,  v,  Tates,  115. 

4.  Evasive  answers  of  a  party  to  interrogatories  propounded  to  him  ex  parte 

are  not  ground  for  taking  the  interrogatories  as  confessed  where  there 
is  a  reasonable  explanation  showing  that  there  was  no  deliberate  refusal 
to  answer,  as  that  the  part/  interrogated  wished,  before  answering,  to 
consult  his  counsel  who  was  then  elsewhere  engaged;  and  the  notary  in- 
sisted upon  immediate  answers.    Baldwin  v,  Richardson^  406.  ' 

5.  The  statute  does  not  require  that  the  copy  of  the  notice  of  taking  a  deposi- 

tion which  is  made  by  the  clerk  and  served  upon  the  opposite  party  shall  J 

be  certified  to  by  the  clerk.  (Rev.  Stats.,  art.  2274.)  El  Paso  d  8.  W. 
Ry,  Co.  V,  Vizard,  534. 

Descent. 

Proof  of.    See  Beirship,  1. 

Description. 

Of  cattle  in  mortgage.    See  Chattel  Mortgage,  2,  3,  ^ 

Designation. 

Of  property  as  homestead.    See  Bomestead,  2-6, 

Diligence. 

To  procure  testimony  of  witness.    See  Continuanoe,  2. 

Discovered  Peril. 

Issue  not  pleaded.    See  Negligence,  7. 

Evidence  raising  issue.    See  Negligence,  9. 

Issue  not  submitted.     See  Negligence,  31, 

Frightening  horses  by  erossing  signals.    See  Railtoays,  12. 

Discrimination. 

Against  retail  dealer.    See  Liquor  Dealer's  Bond,  2, 

Diversion. 

Of  benefit  fund.    See  Benefit  Booiety,  S,  4- 

Divorce. 

1.  Where   plaintiff's   petition   for   divorce  alleged   that   "both   plaintiff   and 

defendant  are  bona  fide  residents  of  El  Paso  County,  State  of  Texas, 
where  they  have  resided  for  more  than  one  year  preceding  the  filing  of 
this  petition,"  but  did  not  allege  that  plaintiff,  at  the  time  of  exhibit- 
ing her  petition,  was  "an  actual  bona  fide  inhabitant  of  the  State,"  this 
latter  was  clearly  implied  from  the  allegation  a»  made,  and  the  judg- 
ment was  not  subject  to  attack  on  the  ground  that  the  court  was  with- 
out jurisdiction  because  of  the  absence  of  such  further  averment.  Long- 
xjoell  V,  Longwell^  612. 

2.  Where  in  a  suit  by  the  wife  for  divorce,  which  was  granted,  it  was  found 

that  the  parties  had  no  community  property,  unless  it  was  a  claim  by 
the  husband  for  personal  injuries  received  by  him  after  he  and  the  wife 
had  separated  by  agreement,  it  was  not  error  for  the  court  to  treat  such 
claim  as  community  property  and  adjudge  to  the  wife  a  one-half  inter- 
est therein.    Ligon  v,  Ligon,  392. 
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3.  It  was  error,  however,  for  the  court  to  enter  an  order  requiring  the  hus- 
band to  pay  to  the  wife,  who  was  awarded  the  custody  of  their  child,  a 
stated  sum  monthly  for  its  support,  such  payments  to  continue  until  the 
child  should  marry  or  attain  majority,  since  the  statutory  power  of  the 
court  in  this  respect  is  limited  to  making  such  provision  tor  the  chil- 
dren pendente  lite  (Rev.  ibiats.,  art.  2987),  and  in  the  final  decree  it 
can  make  such  provision  only  out  of  the  property  of  the  parties.  (Rev. 
Stats.,  art.  2980.)     Id, 

4c,  The  power  of  the  court  in  divorce  matters  is  limited  by  and  dependent  on 
the  statute,  but  the  liability  of  the  father  for  necessaries  for  his  children 
continues  after  the  divorce  is  granted,  and  may  be  enforced  in  the  ordi- 
nary methods.    Id, 

Eleotion. 

For  prohibiting  sales  of  liquor.    See  Local  Option,  1,  2, 
Of  remedies  by  seller.    See  Sale,  1-3, 

Eleotrloity. 

Rails  dangerously  charged  with.    See  Negligence,  7, 

Eminent  Domain. 

Review  of  judgment  of  condenmation.    See  Certiorari,  1,  2, 
Right  of  way  over  public  lands.    See  Railroads^  1,  2, 

1.  The  statute  does  not  require  that  in  a  proceeding  to  condemn  the  amount 

of  land  in  the  tract  crossed  shall  be  alleged  in  the  petition,  and  such  a 
statement  there  can  not  limit  the  right  of  the  land  owner  in  his  recovery 
of  damages.  (Rev.  Stats.,  art.  4447.)  Kirby  v.  Panhandle  d  0.  Ry, 
Co,,  262. 

2.  A  charge  that  the  proposed  construction  of  a  depot  and  switch  at  a  point 

near  defendant's  land  might  be  considered  by  the  jury  in  estimating  the 
damages  was  upon  the  weight  of  evidence,  in  that  it  assumed  that  this 
would  constitute  a  special  benefit  to  the  land.    Id, 

3.  Benefit  from  the  construction  of  a  depot  and  switch  a  half  mile  distant 

from  defendant's  land  was  not  a  special  benefit  which  the  railway  com- 
pany was  entitled  to  have  deducted  from  the  damages,  since  it  was  a 
benefit  he  received  in  common  with  the  community  generally.    Id, 

4.  Upon  the  issue  of  the  value  of  the  land  condemned  it  was  not  competent 

for  a  witness  to  testify  as  to  the  purchase  by  him  in  that  vicinity  with- 
out further  proof  that  such  lands  were  similar  in  situation  and  otherwise 
to  defendant's  land.    Id, 

5.  Damages  to  the  land  owTier  resulting  from  a  defectively  constructed  railroad 

embankment,  causing  an  overflow,  can  not  be  recovered  in  a  proceeding 
to  condemn  land  for  a  right  of  way,  since  the  statute  provides  how  rail- 
roads shall  be  constructed,  and  for  such  damages  by  overflow  there  is  a 
remedy  by  suit  at  law.    Id, 

Endorser. 

Fixing  liability  of.     See  'Notes,  1, 

Error. 

Rendered  harmless  by  other  ruling.    See  H armless  Error,  i-^. 
Capable  of  correction  on  appeal.    See  Interest,  1, 
Affecting  only  sureties.    See  Practice  on  Appeal,  4- 

Eitoppel. 

To  deny  agency.    See  Agency,  3. 

Upon  ultra  vires  contract.    See  Benefit  Society,  S,  -J. 

Of  husband  by  deed.    See  Homestead,  8, 

To  deny  validity  of  transfer.    See  Liquor  Dealer's  Bond,  12, 

By  acceptance  of  corporate  stock.     See  Married  Woman^  4- 

By  acts  of  fraud.    See  Married  Woman,  6. 

To  deny  signature  of  note.    See  Ratification,  2, 
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Estoppel — Continiied. 

Purchaser  of  conflicting  claim.    See  Statute  of  Frauds,  IS, 
By  parol  agreement  to  convey.    See  Statute  of  Frauds,  7. 

1.  To  create  an  estoppel  by  representations  made  it  is  essential  not  only  that 

the  representations  be  believed  and  relied  on,  but  they  must  induce  ac- 
tion on  the  part  of  the  one  claiming  the  benefit  of  the  estoppel,  and  he 
must  have  been  led  thereby  to  change  his  position  for  the  worse.  Lewis 
V,  Brown,  139. 

2.  Where  the  representations,  as  to  the  ownership  of  land,  relied  on  to  create 

an  estoppel  against  the  owner,  were  made  by  an  alleged  agent,  it  must 
be  shown  that  he  was  acting  for  the  owner,  and  had  authority  to  bind 
him  by  the  representations.    Id, 

3.  Evidence  considered,  and  held  not  to  show  that  a  purchase  of  850  acres 

of  land  was  induced  by  representations  as  to  a  certain  70  acres  being 
part  of  the  survey  and  included  in  the  purchase,  and  not  to  sustain  a 
plea  of  estoppel,  nor  to  raise  the  issue  of  boundary.    Id, 

4.  One  who  holds  the  legal  title  to  land  by  a  deed  which  is  in  reality  a  con- 

veyance to  him  in  trust  for  another,  may  maintain  an  action  of  trespass 
to  try  title  to  recover  the  land,  and  grounds  given  for  the  failure  of 
proof  to  establish  an  adverse  title  by  estoppel  would  apply  with  the 
same  force  whether  plaintiff  held  the  land  in  his  own  right  or  in 
trust.    Id, 

EYldence. 

Admissions  in  application  for  continuance.    See  Admissions,  1, 

To  establish  an  alleged  agency.    See  Agency,  1, 

Exception  to  exclusion  of.    See  Assignment  of  Error,  5, 

Rebuttal  of  irrelevant  evidence.    See  Assignment  of  Error y  7. 

Admissions  to  show  fraudulent  conveyance.    See  Bankruptcy,  2, 

Reasonableness  of  contract  limiting  liability.    See  Burden  of  Proof,  1, 

On  plea  of  non  est  factum.    See  Burden  of  Proof,  2. 

Matters  of  marital  confidence.    See  Confidential  Communication,  1, 

To  vary  written  instrument.    See  Contract,  1, 

As  to  deterioration  in  value.     See  Damages,  25,  26. 

Purchase  price  of  other  lands.    See  Eminent  Domain,  4. 

Admitted  after  sustaining  exceptions.    See  Harmless  Error,  1, 

Admitted  after  once  excluded.    See  Harmless  Error,  2,  3, 

Fact  proven  from  other  sources.    See  Harmless  Error,  3,  4. 

Ordinance  prescribing  where  cars  should  stop.    See  Harmless  Error,  5, 

To  prove  descent.    See  Heirship,  1. 

Clear  and  positive  testimony.    See  Instructions  to  Juries,  i. 

To  show  control  of  premises.    See  Liquor  Dealer's  Bond,  7. 

Reviewing  sulficienqr  of.    See  Motion  for  'New  Trial,  2. 

Of  settlement  with  parties  similarly  injured.    See  Negligence,  18, 

That  instrument  is  forged.    See  Non  Est  Factum,  1-3, 

As  to  liability  to  pay  note.    See  Notes,  2, 

Presumed  to  sustain  judgment.    See  Plea  in  Abatement,  1. 

Disclosing  objections  sustained.     See  Practice  on  Appeal^  6. 

Presumed  to  support  judgment.    See  Practice  on  Appeal,  7. 

Of  statements  by  testator  to  lawyer.     See  Privileged  Communication,  1,  2, 

Of  ratification  (k  signature.    See  Ratification,  1, 

Sufficient  to  raise  question  of  fact.    See  Telegraph,  1, 

Upon  issue  of  undue  influence.     See  Will,  3, 

Insufficient  to  raise  issue  of  undue  influence.    See  Will,  6. 

1.  Where  a  witness  testified  that  he  and  the  last  custodian  of  a  lost  instru- 

ment searched  for  it  among  the  latter's  papers,  and  that  it  could  not  be 
found,  secondary  evidence  of  it  was  admissible  without  calling  such  last 
custodian.    Thompson  v,  Chaffee,  667. 

2.  A  letter-press  copy  or  impression  of  a  freight  waybill,  by  virtue  of  which 

plaintiff  was  claiming  return  transportation  at  the  time  of  his  ejection 
from  the  train,  is  not  admissible  in  evidence  over  the  objection  that  it 
is  secondary  and  not  the  best  evidence.    Ttrxas  d  P,  Ry.  Co.  v.  Lynch,  96. 

3.  Where  the  principal  obligor  in  a  contractor's  bond  exhibited  to  a  surety 

of  his  therein  a  set  of  plans,  with  the  statement  that  they  were  the  plans 
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referred  to  in  the  bond,  such  statement,  if  made  in  the  absence  of  the 
obligee,  was  merely  hearsay  as  to  the  latter,  and  inadmissible,  since  the 
fraud  of  the  principal  upon  his  surety  could  not  affect  the  latter's  lia- 
bility to  the  oblig'e,  who  had  no  knowledge  of  it.  Thompson  v.  Chaffee, 
667. 

4.  But  where  there  was  testimony  tending  to  show  that  the  plans  were  mate- 
rially changed  after  the  sureties  had  signed  the  bond,  and  without  their 
knowledge,  such  evidence  of  the  contractor's  statement  was  admissible 
as  bearing  upon  the  action  of  the  sureties  with  reference  thereto.    Id. 

6.  Where  the  testimony  of  a  witness  as  to  sales  made  in  Europe  disclosed  that 
his  only  information  was  derived  from  letters  and  telegrams  of  his  rep- 
resentative there,  it  was  hearsay,  and  insufficient  alone  to  prove  that 
such  sales  had  been  made,  and  the  testimony  havinff  been  duly  objected 
to,  a  judgment  based  thereon  could  not  stand,  although  there  was  no 
assignment  of  error  complaining  of  the  judgment  on  the  ground  that  it 
was  not  supported  by  the  evidence.  Ktrby  Lumh,  Co,  v.  Cumminga  d 
Co,,  220. 

6.  The  right  to  exclude  testimony  by  a  party  as  to  a  transaction  with  a  de- 

cedent is  limited  to  his  heirs  and  representatives,  and  is  not  available 
to  his  devisees  or  legatees.    Emereon  v,  Scott,  60. 

7.  Where,  in  a  suit  to  cancel  a  deed  as  in  fraud  of  creditors,  the  homestead 

rights  of  the  maker  were  set  up  by  defendant,  his  grantee,  the  deposition 
of  such  maker  of  the  deed,  taken  in  a  suit  between  him  and  plaintttf, 
was  not  admissible  on  that  issue  against  the  present  defendant,  who 
was  not  a  party  to  that  action.    Parlin  d  Orendorff  v,  Vatcter,  520. 

8.  Plaint ifTs  suing  to  set  aside,  as  in  fraud  of  their  rights  as  creditors,  a  deed 

to  defendants  of  land  of  a  debtor  which  plaintiffs  claimed  under  attach- 
ment, judgment  and  sale,  in  a  proceeding  in  which  such  judgment,  as 
between  them  and  the  debtor,  settled  the  homestead  rights  of  the  debtor 
in  the  land  now  in  litigation  adversely  to  his  claim,  such  judgment, 
though  admissible  to  show  their  title  from  the  debtor,  was  not  admis- 
sible on  the  question  of  his  homestead  rights,  as  against  the  present  de- 
fendant, who  was  not  a  party  to  that  suit    Id. 

9.  Where  a  life  policy  provided  for  term  insurance  for  nearly  a  year,  and 

then  for  regular  insurance,  testimony  of  an  expert  stating  at  which  date 
the  age  of  the  insured  was  to  be  taken  in  determining  the  regular  rate 
of  premium  was  admissible  where  the  meaning  so  given  was  not  incon- 
sistent with  the  terms  of  the  instrument,  and  was,  according  to  the  state- 
ment of  the  witness,  the  meaning  given  by  all  insurance  men.  Aetna  Life 
Ins.  Co.  V.  Hooker,  330. 

10.  A  nonexpert  witness  who  had  lived  near  plaintiff,  and  known  him  a  lor^^ 

time,  was  not  thereby  qualified  to  give  an  opinion  as  to  plaintiff's  abil- 
ity to  w^ork  after  the  injury,  and  the  witness's  statement  that  plaintiff 
had  not  been  able  to  do  much  was  inadmissible  as  being  a  conclusion. 
Wells,  Fargo  d  Co.  Express  v.  Boyle,  365. 

11.  Evidence  that  plaintiff,  while  working  with  a  thresher,  was  complaining 

all  the  time,  and  finally  had  to  quit  work,  should  have  been  excluded 
as  self-serving,  it  not  being  shown  that  plaintiff  complained  of,  or  that 
the  complaints  were  the  expression  of,  present  pain  then  existing  as  the 
result  of  the  injuries  alleged.    Id. 

12.  Though  a  nonexpert  may  give  his  opinion  as  to  mental  capacity,  based  on 

f&ctB  stated,  his  opinion  that  the  testator  was  incapable  of  control  or 
self-government  is  inadmissible.    Franklin  v.  fioone,  697. 

13.  In  an  action  for  negligent  injuries  to  the  wife,  the  husband  ma^  testify 

from  his  actual  knowledge,  derived  from  personal  observation,  and 
without  qualifying  as  an  expert,,  as  to  the  effect  on  the  wife  of  her  ef- 
forts to  work  after  the  injuries.  Chicago,  R.  I.  d  T.  Ry.  Co.  v.  Jones, 
480. 

14.  An  estimate  by  a  witness  as  to  the  difference  in  the  market  value  of  the 

horses  at  the  place  of  destination*  based  on  his  knowledge  of  the  market 
value  at  another  place,  was  not  admissible  in  evidence.  Missouri,  K.  d 
T.  Ry.  Co.  V.  Allen,  236. 

15.  Evidence  that  cattle  shipped  to  market  were  of  a  superior  size  and  grade 
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held  sufficient  to  justify  the  introduction  of  the  market  reports  of  sales 
of  cattle  as  evidence  of  their  value  on  a  given  day.  8t.  Louis,  I.  lU.  d 
H.  Ry.  Co,  V,  Ounter,  129. 

16.  Evidence  that  additional  expense  was  incurred  by  reason  of  delay  in  trans- 

porting cattle  to  market  was  admissible,  though  the  amount  of  such  ex- 
pense was  not  definitely  shown.    Id. 

17.  Objection  to  a  witness  giving  his  opinion  as  to  the  market  value  of  cattle, 

based  partly  on  his  knowledge  of  market  reports  for  the  day  and  partly 
on  information  received  from  others,  is  not  tenable,  though  the  latter 
source  alone,  being  hearsay,  did  not  qualify  him  to  give  his  opinion.  Id, 

18.  A  witness  who  has  made  previous  trips  with  cattle  to  market  over  the 

same  lines  of  road  may  testify  as  to  the  time  made,  as  bearing  on  the 
issue  whether  the  shipment  in  question  was  transported  in  reasonable 
time.    Id, 

19.  Where  a  cattleman,  who  had  worked  with  cattle  a  long  time,  accompanied 

a  shipment  of  cattle  to  market,  his  testimony  as  to  their  value  per  head 
when  shipped,  and  his  estimate  of  the  damage  to  them  resulting  from 
delay  in  the  transportation,  was  not  inadmissible  as  hearsay  nor  as 
opinion.     Red  River,  T.  d  8.  Ry,  Co,  v.  Eastin  d  Knox,  579. 

20.  Where  the  witness,  after  testifying  to  the  value  per  head  of  the  cattle  at 

the  point  of  shipment  and  their  condition  upon  arrival  at  destination, 
stated  that  they  were  damaged  $6  per  head  by  the  delay,  etc.,  this  was 
but  a  short  method  of  stating  the  difference  in  their  market  value,  and 
objection  to  the  evidence  on  the  graund  that  it  did  not  form  any  basis 
for  assessing  the  damages  was  not  well  taken.  Following  Railway  v. 
Halsell  (36  Texas  Civ.  App.,  522).    Id, 

21.  The  guardian  of  an  insane  person  suing  to  recover  property  of  the  ward 

claimed  by  defendants  through  parol  gift  from  him,  followed  by  pos- 
session and  improvements,  having  testified  that  the  possession  held  by 
defendants  was  as  tenants,  a  statement  made  by  sucn  guardian  to  the 
superintendent  of  the  insane  asylum  as  to  the  property  owned  by  the 
ward,  and  which  omitted  the  property  in  controversy  from  such  list,  was 
admissible  to  contradict  the  guardian's  testimony  as  to  the  character  of 
defendant's  possession.    Field  v.  Field,  1. 

22.  Intimate  acquaintance  and  business  transactions  of  a  witness  with  one  who 

was  afterwards  adjudged  insane,  the  suit  being  for  the  recovery  of  prop- 
erty by  his  guardian,  held  sufficient  to  qualify  such  witness,  who  testi- 
fied to  declarations  made  by  the  ward  in  disparagement  of  his  title,  to 
give  also  his  opinion  that  declarant  was  sane  at  the  time  of  making  the 
declarations.    Id, 

23.  Where  questions  objected  to  were  not  answered,  but  the  testimony  sought 

was  received  in  answer  to  a  subsequent  question,  not  objected  to  nor 
objectionable  in  form,  a  bill  of  exceptions  to  the  admission  of  the  evi- 
dence so  received  should  show  that  the  grounds  of  objection  urged  to  the 
former  question  were  still  urged  to  the  answer,  to  render  such  objection 
available.    Id. 

24.  Declarations  by  one  in  possession  of  land  that  he  was  holding  it  under  a 

parol  gift,  instead  of  a  holding  as  tenant,  were  admissible  to  explain  the 
nature  of  his  possession,  though  self-serving.    Id. 

25.  When  plaintiff  was  suing  both  in  her  own  right  and  as  guardian  of  her 

insane  husband,  an  objection  that  certain  testimony  related  to  transac- 
tions with  the  ward  and  was  made  inadmissible  by  article  2302,  Revised 
Statutes,  was  not  available,  the  testimony  being  admissible  asainst  her 
in  her  own  right,  the  objection  should  have  been  to  its  admission  to  af- 
fect her  rights  as  guardian.    Id. 

26.  Evidence  by  defendant  that  she  was  in  the  cotton  patch  on  the  premises 

in  controversy  when  citation  in  the  suit  was  served  on  her,  if  irrelevant, 
was  harmless,  but  might  be  considered  relevant  where  her  possession 
and  its  character  were  in  issue.    Id. 

27.  Declarations  by  a  husband,  in  whose  name  stood  the  legal  title  of  land 

equitably  owned  by  the  wife,  that  the  land  belonged  to  her,  were  admis- 
sible in  her  favor  as  against  parties  claiming  the  land  under  execution 
sale  by  virtue  of  a  judgment  against  the  husband,  but  his  declarations 
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in  favor  of  his  own  title  were  properly  excluded.  Matador  Ld.  A  C,  Co, 
17.  Cooper  J  99. 

28.  In  an  action  against  a  wife  to  recover  land  bought  by  plaintiiTs  vendor 

under  execution  against  her  husband,  it  was  competent  for  her  to  tes- 
tify that  she  turned  over  to  her  husband  the  money  with  which  the  land 
was  bought,  irrespective  of  whether  or  not  plaintiff  had  notice  or  knowl- 
edge of  the  transaction  or  that  she  claimed  any  interest  in  the  land  prior 
to  its  own  purchase  thereof,    /d. 

29.  A  statement  by  a  witness  that  certain  railroad  ties  were  too  rotten  to  be 

used  as  such  was  not  prejudicial  where  the  evidence  showed  that  they 
were  rotten  through  and  through,  and  there  was  no  good  wood  in  them. 
Qulf,  C,  d  8.  F.  Ry.  Co  t?.  Boyce,  196. 

30.  Upon  an  issue  as  to  negligence  on  the  part  of  a  railroad  in  having  rotten 

crossties  in  its  track  which  caused  a  derailment,  pieces  of  rotten  wood 
identified  as  parts  of  the  ties  in  question  could  be  exhibited  to  the 
jury.    Id, 

31.  Evidence  of  other  rains  in  that  section  as  heavy  as  the  one  causing  the 

injury  was  admissible  to  show  that  the  storm  was  such  as  might  have 
reasonably  been  anticipated  and  provided  against.    Id. 

32.  Upon  an  issue  of  contributory  negligence  on  the  part  of  an  engineer  in  not 

stopping  his  train  because  of  the  condition  of  the  track  resulting  from  a 
heavy  rainfall,  it  was  admissible  to  give  in  evidence,  though  not  pleaded, 
a  rule  of  the  company  in  force,  requiring  section  foremen,  in  case  of 
heavy  rain  storms,  to  at  once  go  over  their  sections,  with  danger  signals, 
to  ascertain  if  the  track  was  safe  for  the  passage  of  trains,  etc.,  there 
having  been  no  compliance  with  the  rule  in  this  case.    Id. 

33.  Where  the  issue  was  as  to  whether  a  certain  deceased  person  was  the 

grantee  named  in  a  bounty  land  warrant,  and  those  who  could  have  tes- 
tified to  his  military  service  from  their  own  knowledge  were  dead,  the 
fact  that  he  so  served  could  be  proved-  by  the  general  opinion  of  those 
where  he  lived,  and  was  known  for  years  up  to  the  time  of  his  death; 
and  in  any  event  the  admission  of  such  evidence  was  not  prejudicial 
error  where  testimony  of  the  same  character  was  admitted  without 
objection.     Allen  v.  BaUtead,  324. 

34.  Where  all  the  testimony  tended  to  show  that  the  person  who  was  claimed 

to  be  the  grantee  in  the  certificate  did  serve  in  the  war  of  the  Texas 
revolution,  the  admission  of  the  testimony  of  a  witness  that  he  heard  his 
father  speak  of  such  person  being  brave  and  daring  to  want  to  go  to  war 
while  so  young,  if  error,  was  harmless,  such  expression  having  little  bear- 
ing on  the  issue  of  whether  he  did  go  to  the  war.    Id. 

35.  The  testimony  of  a  witness  that  she  knew  her  husband,  during  their  mar- 

ried life,  bought  the  land  located  by  virtue  of  the  bounty  warrant  from 
a  certain  person,  and  that  by  refreshing  her  memory  by  referring  to  the 
deed  she  recalled,  without  aid  of  the  deed,  the  fact  that  such  purchase 
was  in  1872,  was  admissible  to  identify  such  person  as  the  claimant  of 
the  land  at  that  time.    Id, 

36.  As  tending  to  show  that  the  party  under  whom  plaintiff  claimed  as  the 

true  grantee  in  the  bounty  warrant  was  the  grantee  therein,  plaintiff 
could  show,  by  copies  of  the  archives  of  the  Comptroller's  office,  certi- 
fied to  by  the  custodian  thereof,  an  application  by  such  party  for  a  pen- 
sion under  the  Act  of  August  13,  1872,  with  the  accompanying  proof,  in- 
cluding an  official  certificate  which  entitled  him  to  pay  as  a  soldier  in 
the  Texas  revolution.    Id. 

37.  For  the  same  purpose  a  copy  of  the  muster  roll  of  Fannin's  command,  on 

which  such  party's  name  appeared,  certified  to  by  the  Adjutant  General 
as  a  correct  copy  of  an  instrument  filed  in  his  office,  was  admissible  in 
evidence  under  article  2308,  Revised  Statutes.    Id. 

38.  Historical  treatises  involving  matters  of  general  interest  may  be  admitted 

in  evidence,  but  as  to  matters  of  a  private  nature,  that  affect  only  a  few 
individuals,  they  are  not  ordinarily  admissible  without  proof  of  such 
matters.    Id. 

39.  A  party  will  not  be  heard  to  complain  of  the  admission  of  immaterial 
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testimony  which  was  in  rebuttal  of  testimony  introduced  by  himself. 
07ieal  17.  Wiseman,  592. 

40.  Where  there  was  an  issue  as  to  whether  the  purchaser  was  to  take  a  stock 

of  goods  at  prime  cost,  with  10  percent  added,  and  there  was  testimony 
that  the  goods  were  marked  at  prime  cost  in  some  instances  with  20 
percent  and  more  added,  and  a  letter  from  him,  referring  to,  but  not 
embodying  the  contract,  contained  the  expression,  "and  take  your  stock 
at  marked  prices,"  he  was  entitled  to  explain  what  he  intended  by  the 
language,  and  that  he  meant  at  cost  in  the  Eastern  market,  with  10 
percent  added.    Id, 

41.  To  prove  the  execution  of  a  lost  deed  by  a  married  woman,  where  forger}' 

has  been  plead,  evidence  of  the  purchase  and  payment  for  the  land  by  the 
grantee,  and  of  the  existence  of  the  deed  with  separate  acknowledgment, 
is  admissible,  in  connection  with  other  evidence,  though  not  in  itself 
going  to  prove  that  the  deed  Vi^as  made  in  pursuance  of  such  purchase 
or  that  the  deed  described  by  the  witness  was  in  fact  executed  by  such 
grantor.     Garrett  v,  Spradling,  60. 

42.  In  proof  of  an  unrecorded  lost  deed,  evidence  of  a  witness  as  to  the  exist- 

ence of  such  a  deed  and  the  regularity  of  the  acknowledgment,  not  ex- 
tending to  proof  of  its  signing  by  the  grantor,  was  admissible  as  tending 
to  prove  a  material  issue  in  the  case,  the  effect  of  it  being  for  the  jury 
to  determine.    Id, 

43.  Charge,  considered,  and  held  to  sufficiently  present  to  the  jury  the  proof, 

and  the  burden  of  proof  necessary  to  show  the  execution  of  lost  deeds 

and  the  privy  acknowledgment  thereof  by  a  married  woman.    Id.  i 

44.  Proof  that  plaintiff,  injur^  in  a  runaway  by  alarm  of  his  mule  at  the 

approach  of  a  railway  locomotive,  took  a  drink  of  whiskey  after  the  ac- 
cident, was  irrelevant,  and  should  have  been  excluded.  Crowder  v,  8t, 
Louis  8,  W,  Ry.  Co.,  314. 
46.  Where  the  pleadings  presented  the  issue  that  the  personal  injury  for  which 
plaintiff  sought  to  recover  was  due  to  the  defendant's  adoption  of  a 
method  of  loading  cotton  on  customers'  wagons  at  defendant's  g^n,  known 
to  be  dangerous,  evidence  of  another  customer  that  the  same  method  was 
pursued,  by  the  same  foreman  of  defendant^  on  another  occasion,  in  load- 
ing witness'  cotton,  and  then  threatened  danger,  was  relevant.  North 
Texas  Const,  Co,  v.  Crawford,  56.  , 

46.  Where  there  was  evidence  that  the  injury  to  plaintiff's  person  was  perma-  v 

nent,  it  was  competent  for  him  to  prove,  also,  his  expectancy  of  life.  Jd. 

47.  A  witness  can  not  be  impeached  by  cross-examining  him  as  to  whether 

he  did  not,  on  another  occasion,  in  a  matter  immaterial  to  the  issue 
on  trial,  make  a  false  affidavit.    Id, 

48.  A  change  in  the  rate  at  which  an  elevator  was  set  to  run  was  not  a 

circumstance  admissible  in  evidence  as  bearing  on  n^ligence  in  its 
operation,  where  such  change  was  made  some  time  after  the  accident 
and  in  connection  with  the  substitution  of  electric  for  hydraulic  power. 
Alexander  v.  McOaffey,  8. 

49.  Evidence  of  the  condition  of  an  appliance    (car  step)    at  a  time  remote 

from  the  date  of  the  injury  caused  by  it  is  of  doubtful  admissibility; 
and  where  a  witness  testified  to  the  condition  of  the  appliance  as  it 
was  after  the  accident,  his  further  statement  that  he  called  the  atten- 
tion of  others  to  such  condition,  was  inadmissible  where  there  was  no 
attempt  to  impeach  him  or  show  that  his  testimony  was  a  recent 
fabrication.     Texas  Mid,  Ry.  Co.  v.  Ellison,  172. 

50.  It  was  error  for  the  court  to  permit  proof  by  plaintiff  .that  after  the 

accident  the  railroad  company  had  cleared  the  ground  of  weeds  and 
grass  at  the  point  of  the  accident  and  location  of  the  switch.  Fol- 
lowing Railway  v.  Ayres,  83  Texas,  268.  8t,  Louis  8.  W.  Ry.  Co,  v, 
Arnold,  161. 

51.  Such  evidence  having  been  admitted,  defendant  was  entitled  to  show  in 

rebuttal  that  on  the  rooming  after  the  accident  a  witness  had  care- 
fully examined  the  ground  about  the  switch  and  found  the  same  clear 
of  grass  and  weeds,  and  that  no  grass  or  weeds  had  been  freshly  cut 
from  about  the  switch.    This  was  admissible  also  as  original  evidence 
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to  contradict  plaintiff's  testimony  to  the  effect  that  the  switch  was 
obscured  by  weeds  and  grass.    Id. 

52.  Where  there  is  competent  evidence  tending  to  show  that  a  person  was 

intoxicated  at  a  given  time,  it  may  be  shown  in  corroboration  that 
on  many  occasions  previous  to  such  time  he  had  been  seen  in  a  state 
of  intoxication,  or  under  the  influence  of  liquor.  Lewis  v,  Houston 
Eleo.  Co,,  626. 

53.  As  an  exception  to  the  rule  excluding  the  conclusions  and  opinions  of 

a  witness,  common  observers  may  testify  as  to  the  results  of  their 
observation,  made  at  the  time,  in  regard  to  common  appearances  or  ' 
facts,  and  a  condition  of  things  which  can  not  be  reproduced  and  made 
palpable  to  the  jury.  No  exception  held  applicable  where  a  witness 
stated  that  a  lady  whom  he  saw  alight  from  the  running  board  of  a 
street  car  fell  because  she  must  have  slipped.  McCabe  v,  San  Antonio 
Trao,  Co,,  614. 

54.  The  answers  of  a  witness  to  interrogatories  will  not  be  rejected  because 

he  prefaces  his  statement  of  facts  with  "I  believe,"  where  it  is  evident 
that  he  meant  thereby  that  he  was  testifying  according  to  his  best 
recollection.     Northern  Tew,  Trao,  Co,  v,   Yates,   115. 

55.  Where  the  only  mental  impairment  alleged  by  plaintiff  as  resulting  from 

an  injury  to  his  head  was  defect  of  memory,  evidence  of  collateral 
circumstances  preceding  his  injury  and  going  to  show  mental  eccen- 
tricity on  such  previous  occasion,  was  not  relevant  to  the  issue  as  to 
such  impairment  of  memory.     Id, 

56.  Where  there  was   a  material   conflict   between   plaintiff  and   the   agent, 

letters  written  by  the  agent  to  plaintiff  more  than  a  year  after  the 
transaction  in  question  were  admissible  for  the  purpose  of  discrediting 
the  agent  as  a  witness,  and  should  have  been  limited  to  that  purpose. 
Wolf  Co,  V.  Galbraith,  351. 

Szoeptlons. 

To  conclusions  of  trial  court.     See  Conclusions  of  Fact,  i. 

Expeotanoy  of  Life. 

Where  injuries  are  permanent.     See  Evidence,  46, 

Szpert. 

Determining  rate  of  insurance  premium.     See  Evidence,  9, 
Opinion  as  to  ability  to  work.     See  Evidence,  10. 
Opinion  as  to  mental  capacity.     See  Evidence,  12. 
Effect  of  efforts  to  work  after  injury.     See  Evidence,  13. 

Failure  of  Consideration. 

Verification  of  plea.     See  Pleading,  1. 

Palse  Representations. 

By  unauthorized  act  of  agent.  See  Agency,  S, 
Must  be  relied  and  acted  on.  See  Estoppel,  1, 
Evidence  insufficient  to  raise  issue.     See  Estoppel,  S. 

1.  Representations  of  the  vendor  as  to  the  value  of  the  property  are,  as  a 

general  rule,  matters  of  opinion,  and  the  p'jrchaser  is  not  expected  to 
rely  thereon,  but  upon  his  own  judgment.     Oneal  v,  Wiseman,  592. 

2.  Where,  however,  there  is  a  fiduciary  relation  between  the  parties,  or  the 

situation  is  such  that  the  purchaser  has  not  an  equal  opportunity  of 
forming  a  correct  judgment  and  is  ignorant  of  the  true  conditions,  but 
is  induced  to  rely  upon  such  statements  and  to  purchase  by  reason 
of  his  faith  therein,  then  the  vendor  may  be  held  liable  as  for  false 
representations.     Id, 

3.  Statements  that  the  land  was  good,   fertile  land,  very  productive  and 

would  raise  com,  cotton,  fruits  and  vegetables,  and  had  a  sawmill  on 
it  in  good  order  and  running  daily,  were  statements  of  facts  such  as, 
if  false,  afforded  the'  purchaser  ground  of  relief,  provided  the  oircum- 
Vol.  XXXIX.  Civil— 43. 
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stances  were  such  as  warranted  him  in  relying  on  them,  and  he  did 
rely  on  them.     Id. 
4.  The  fact  that  false  representations  were  innocently  made  by  the  vendor 
will  not  prevent  them  from  affording  ground  of  relief  to  the  purchaser 
if  he  relied  on  them  and  was  thereby  induced  to  make  the  trade.    Id, 

Fellow  Servants. 

Statute  held  constitutional.     See  Master  and  Servant,  15,  16. 
Railway  operated  by  lumber  company.     See  Master  and  Servant,  17. 
Liability  under  Kansas  statute.     See  Master  and  Servant,   18-21. 

Fiduolary  Relation. 

Between  vendor  and  purchaser.     See  False  Representations,  2. 

Findings  by  Court. 

1.  Where  a  case  has  been  tried  upon  special  issues  submitted  to  the  jury 
and  judgment  entered  accordingly,  the  Appellate  Court  will  not  consider 
findings  of  the  trial  judge,  made  after  the  entry  of  the  judgment, 
upon  issues  tendered  but  not  submitted  to  the  jury.  Coke  d  Reardon 
V.  Ikard,  409. 

Foreolosnre. 

Adjustment  of  equities  with  partner.     See  Chattel  Mortgage,  1. 
Of  lien  on  homestead.     See  Homestead,  2-6^  10. 
Not  extinguishing  debt.     See  Homestead,  11. 

1.  Where  in  an  action  to  enforce  a  judgment  lien   against  land  and  mill 

machinery  thereon  the  holder  of  vendor's  lien  notes  given  by  the  judg- 
ment debtor  for  the  land  intervened  and  sought  a  foreclosure  of  his 
prior  vendor's  lien,  he  was  entitled  to  recover  interest  and  attorney 
fees  stipulated  in  the  notes,  with  foreclosure  therefor  as  well  as  for 
the  principal.     Smith  v.  Ellis,  212. 

2.  W^here  the   parties  contemplated  that  the   mortgagor   of  mill   machinery 

should  continue  to  use  it  for  the  purposes  for  which  it  was  adapted 
without  regard  to  the  existence  of  the  mortgage,  the  mortgagee  can 
not  in  foreclosure  recover  the  rental  value  of  the  machinery,  nor  dam- 
ages for  depreciation  in  its  value  caused  by  its  ordinaiy  and  proper 
use.     Id. 

Foreign  Law. 

Rights  by  statute  of  another  State.     See  Comity,  1. 

Extraterritorial  effect.     See  Corporations,  i,  2. 

Action  arising  under.     See  Master  and  Servant,  18-21, 

Foreman. 

Injury  by  negligence  of.     See  Master  and  Servant,  2S. 

Forfeiture. 

For  nonpayment  of  interest.     See  School  Land,  13. 

Forgery. 

Denial  of  execution  of  check.     See  A'on  est  Factum,  1-^. 

Fraud. 

In  sale  of  land.     See  False  Representations,  1-4. 

Upon  creditors.     See  Fraudulent  Conveyance,  1,  2, 

Must  be  pleaded.     See  Homestead,  S. 

Estopped  by.     See  Married  Woman,  5,   G. 

As  affecting  substitute  purchaser.     See  School  Land,  10, 

See^  also,  Judgment  Lien,  1,  2, 
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Fraudulent  Conveyance. 

Action  to  Bet  aside.     See  Bankruptcy,  l-f. 
See,  also,  Judgment  Lien,  1, 

1.  A  finding  Establishing  absence  of  fraudulent  intent  in  a  conveyance  by 

a  debtor  rendered  immaterial  any  inconsistency  in  the  findings  on  the 
issue  as  to  whether  the  property  was  homestead.  Parlin  d  Orendorff 
Co,  V,  Vatcter,  620. 

2.  A  deed  by  the  husband  and  wife  of  land,  the  legal  title  to  which  is  in 

his  name,  but  which  is,  in  fact,  the  separate  estate  of  the  wife,  and 
held  by  him  in  trust  for  her,  is  not  fraudulent  as  to  his  creditors. 
Matador  Ld.  d  C.  Co.  v.  Cooper,  99. 

Frightening  Horses. 

By  unusual  noise  from  engine.     See  Negligence,  84,  S5,  S6, 
By  signals  for  crossing.     See  Railways,  li. 

Fundamental  Error. 

1.  In  an  action  for  personal  injuries  alleged  to  have  resulted  from  the  neg- 

ligence of  the  defendant  it  was  fundamental  error  for  the  charge  to 
submit  as  ground  of  recovery  issues  of  negligence  not  pleaded  and 
such  error  is  considered  on  appeal  though  not  assigned.  San  Antonio 
Trac.  Co,  v,  Yost,  661. 

2.  Where  a  judgment  adverse  to  plaint  iff,  and  which  is  reversible  for  error 

in  the  trial,  is  rendered  on  a  petition  bad  on  general  demurrer,  but 
that  point  was  not  raised  below,  it  can  not  be  urged  on  appeal  as 
fundamental  error  and  the  erroneous  judgment  sustained  on  that 
ground,  since  this  would  cut  off  the  right  to  amend.  Moore  v.  Bootke, 
339. 

Garnishment. 

1.  The  replevy  bond  by  defendant  in  garnishment  proceedings  is  in  no  sense 
a  pleading,  and  its  execution  does  not  waive  any  plea  otherwise  avail- 
able.    Yett  17.  Green,  184. 

Gift. 

Of  intoxicating  liquors.     See  Liquor  Dealer^a  Bond,  5. 
Of  land  by  parol.     See  Specific  Performance,  1, 
Of  cattle  by  parol.     See  Statute  of  Frauds,  8, 

» 

Good  Faith. 

In  settlement  on  school  land.     See  School  Land,  5. 

Guardianship. 

Sale  of  homestead.     See  Homestead,  IS, 

Harmless  Error. 

Where  act  of  agent  is  ratified.     See  Agency,  6, 

Objectionable  remarks  withdrawn.     See  Argument  of  Counsel,  1. 

Oral  instruction  to  disregard  argument.     See  Argurnent  of  Counsel,  2t 

Irrelevant  evidence  in  rebuttal.     See  Assignment  of  Error,  7. 

Cured  by  verdict.     See  Damages,  26;  Will,  2, 

Not  bearing  on  issue.     See  Evidence,  SJ^, 

As  to  issue  of  homestead.     See  Fraudulent  Conveyance,  1, 

Choice  between  requested   charges.     See  Instructions  to  Juries,  S3. 

Issue  not  submitted.     See   'Segligence,  15, 

Matters  of  inducement.     See  Pleading,  2, 

In   overruling  exception.     See  Pleading,   10, 

1.  Error  of  the  court  in  sustaining  exceptions  to  certain  parts  of  defendant's 

answer  became  immaterial  where,  on  the  trial,  evidence  was  admitted 
on  all  the  matters  pertaining  to  defendant's  rights.  Harle  v.  Texas 
So,  Ry,  Co.,  43. 

2.  The  admission  of  evidence  over  objections,   if  error,  becomes  harmless 
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where  the  same  testimony  is  elsewhere  admitted  without  objection. 
Field  V.  Field,  1. 

3.  The  erroneous  admission  of  evidence  is  harmless  error  where  the  same 

evidence  has  been  admitted  without  objection  or  the  fact  it  tends  to 
prove  is  otherwise  conclusively  shown.  Gulf,  C,  d  B.  F.  Ry,  Co.  v. 
Boyce,  196. 

4.  Where  the  date  of  the  arrival  in  Texas  of  Captain  Shackelford's  company 

of  Alabama  volunteers  (in  1836)  was  shown  by  undisputed  testimony, 
the  exclusion  of  proof  of  such  date  by  Foote  s  History  of  Texas,  if 
error,  was  harmless.     Allen  v.  Haiated,  324. 

6.  In  an  action  for  in  jury,  to  a  street  car  passenger  in  alighting,  error,  if 

any,  in  admitting  evidence  of  a  city  ordinance  prescribing  where  cars 

should   stop  at  street  crossings,  was  harmless  where  no  issue   as  to 

/  negligence  in  stopping  the  car  was  submitted  to  the  jury.     MoCahe 

V,  San  Antonio  Trac.  Co,,  614. 

6.  Where  the  evidence  showed  a  market  value,  error  in  the  charge  in  also 
submitting  the  other  test  of  value  was  harmless  where  the  verdict 
showed  that  the  jury  found  in  terms  for  the  market  value  as  Bho¥m 
by  the  evidence.     TewM  d  P.  Ry.  Co.  v.  Prude,  144. 

Hearsay. 

Statement  by  principal  to  surety.     See  Evidence,  S,  4. 
Knowledge  derived  from  letters.     See  Evidence,  5. 
Knowledge  derived  from  market  reports.     See  Evidence,  17. 

Heirship. 

1.  Where  plaintiffs  sued  for  land  as  the  heirs  of  K.,  testimony  by  one  of 
them  that  he  supposed  certain  other  named  plaintiffs  were  his  nephews 
and  nieces  was  not  competent  to  prove  the  heirship  of  such  coplaintiffs, 
there  being  no  other  evidence  showing  the  relationship  of  such  parties. 
Keith  V.  Keith,  363. 

Highways. 

Signals  for  crossing  of.     See  Railtcaya,  11,  12. 

Histories. 

As  proof  of  matters  of  general  interest.     See  Evidence,  58. 

Homestead. 

Judgment  establishing  homestead  rights.     See  Evidence,  8. 
When  an  immaterial  issue.     See  Fraudulent  Conveyance,  1. 

1.  A  mere  intention  to  use  and  occupy  certain  real  property  as  a  homestead 

at  an  indefinite  time  in  the  future,  unaccompanied  by  acts  of  prepara- 
tion looking  to  its  actual  occupancy  for  that  purpose  will  not  consti- 
tute it  a  homestead,  entitled  to  exemption  as  such.  Johnson  v.  Burton, 
249. 

2.  The  validity  of  a  designation  of  the  homestead,  made  at  the  time  a  mort- 

gage of  other  lands  was  executed,  is  not  affected  by  the  fact  that 
such  designation  was  planned,  prepared  and  executed  at  the  instance 
of  the  mortgagee,  where  all  the  land  embraced  was  used  at  the  time 
for  homestead  purposes,  and  no  fraud  is  shown  on  the  part  of  the 
lender  as  against  the  husband,  or  on  the  part  of  either  or  both  as 
against  the  w^ife.     Pickett  v.  Oleed,  71. 

3.  Fraud  in  the  designation  could  not  be  proven  in  order  to  defeat  the  mort- 

gage where  the  fraud  was  not  pleaded.     Id. 

4.  As  the  head  of  the  family  the  husband   may   set   apart  the  homestead, 

and  it  is  not  essential  to  the  validity  of  such  designation  that  it  be 
signed  by  the  wife,  or  even  that,  in  the  absence  of  fraud,  it  be  assented 
to  or  concurred  in  by  her.  Id. 
6.  One  who  owns  500  acres  of  land,  all  of  which  is  used  for  homestead 
purposes,  has  the  riglit  to  designate  for  the  homestead  any  200  acres 
thereof,  though  the  use  of  the  part  designated  be  a  mere  convenience 
and  it  produces  little  or  no  revenue.     Id. 
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6.  In  an  action  to  foreclose  a  mortgage  wherein  the  homestead  right  was 
set  up  in  defense  and  in  reply  plaintiff  pleaded  in  estoppel  a  designa- 
tion of  the  homestead  at  the  time  of  the  loan,  it  was  not  essential  to 
the  validity  of  the  mortgage  that  there  should  have  been  a  written 
application  for  the  loan,  or  that  such  application  should  contain  a 
description  or  field  notes  of  the  land  to  be  mortgaged,  and  hence  proof 
that  a  description  and  field  notes  were  pasted  to  the  application  after 
the  husband  had  signed  and  sworn  to  it  was  irrelevant  and  inadmis- 
sible.    Id, 

7.  Where   a  wife   had   no   interest   in  the  homestead   except  the   right   by 

marriage,  and  she  abandoned  the  husband  and  the  homestead  and  lived 
in  adultery  with  another  man,  a  conveyance  of  the  homestead  by  the 
husband  alone  passed  the  title.     J/atin  r.  irtTaon,   111. 

8.  Where  the  wife  was  making  no  homestead  claim,  the  husband  was  estopped 

by  his  deed  from  asserting  such  a  claim  contrary  to  the  conveyance 
he  had  made.  Id, 
0.  Where  a  homestead  was  acquired  and  designated  under  a  parol  gift, 
with  possession  and  improvements  on  the  faith  thereof,  no  valid  lien 
could  be  created  against  it  under  color  of  a  conveyance  from  the  ap- 
parent holder  of  title  with  a  reservation  of  a  vendor's  lien  for  purchase 
mone^.    Sweet  v.  Lyon,  450. 

10.  Where  in  a  suit  to  foreclose  a  vendor's  lien  defendant  claimed  to  have 

acquired  title  to  the  land  by  parol  gift,  an  avoidance  of  this  plea  on 
the  ground  that  it  was  grantor's  homestead  is  not  available  to  plain- 
tiff unless  pleaded.     Id. 

11.  A  debt   is  not   rendered  illegal  or  unenforceable  by   reason  of  the  fact 

that  a  mortgage  given  to  secure  it  was  invalid  because  it  covered 
homestead  property  and  the  wife  did  not  join  therein;  nor  is  the  debt 
extinguished  by  a  foreclosure  of  such  mortgage  and  a  sale  thereunder 
which  passed  no  title  to  the  purchasing  creditor  the  mortgagor  remain- 
ing in  possession  undisturbed.     Dever  v,  Selz,  558. 

12.  The  surviving  husband,  acting  in  good  faith,  may  adjust  a  community 

debt  by  assuming  the  debt  of  the  creditor  to  another  person,  and  he 
can  sell  the  community  homestead  for  the  purpose  of  paying  the;  debt, 
and  his  deed  will  convey  the  interest  of  the  deceased  wife.  Id, 
18.  The  fact  that  before  her  death  the  wife  and  husband  had  separated  and 
treated  the  marriage  as  not  valid  and  binding  did  not  affect,  as  against 
the  wife's  heirs,  the  validity  of  the  husbancrs  convevance  of  the  com- 
munity homestead,  made  after  her  death,  to  satisfy  a  community 
debt.     Id, 

14.  Where  husband  and  wife  sold  their  homestead,  the  latter  joining  in  the 

deed  on  the  understanding  that  the  proceeds  in  cash  be  paid  to  her 
and  the  notes  for  deferred  payments  secured  by  express  lien  be  made 
payable  to  her,  in  settlement  of  a  debt  to  her  separate  estate  from 
the  community,  which  was  done,  neither  the  purchase  money  notes 
remaining  in  her  hands  nor  the  superior  legal  title  remaining  in  the 

•  vendors  till  their  payment,  could  be  subjected,  by  a  proceeding  in 
equity,  to  the  liens  of  judgments  recovered  against  the  husband  and 
duly  registered  before  such  sale,  though  such  proceeds  were  not  de- 
voted, within  six  months  from  the  sale,  to  acquiring  a  new  homestead. 
Howard  v,  Mayher,  529. 

15.  So  long  as  the  homestead  continued,  and  was  not  abandoned  during  the 

ownership  of  the  husband  and  wife,  no  rights  were  acquired  against 
it  by  the  judgment  lien,  which  was  no  impediment  to  a  valid  sale  by 
the  parties  asserting  the   homestead   right;    and  the   purchaser,   if  he 

•  acquired  the  property  at  a  time  when  the  homestead  right  existed, 
received  it  unaffected  by  the  lien,  the  holder  of  which  had  no  interest 
in  the  homestead  so  long  as  that  right  existed.    Id. 

16.  A  mortgage,  trust  deed  or  other  lien  on  the  homestead  may  be  created  to 

secure  the  purchase  money  therefor,  and  for  -improvements  made 
thereon,  and  the  contract  or  lien  for  improvements,  in  whatever  form 
it  may  appear,  is  suflRcient  if  it  excludes  the  i4ea  of  a  mere  loan,  and 
is    executed   with   the    fornialitiea    required    by   the    Constitution,   with 
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the  real  purpose  and  effect  of  thereby  securing  the  necessaiy  labor  and 
material  for  the  improvements.  Const.,  art.  16,  sec.  50.  Bayless  v. 
Standard  S.  d  L,  Aaan,,  353. 

17.  B.  contracted  to  purchase  from  M.,  for  $300,  a  lot  upon  which  he  desired 

to  erect  a  house  for  his  homestead,  and  to  secure  the  money  for  both 
purposes  he  negotiated  a  loan  of  $1,500  from  a  loan  company;  it  being 
agreed  by  all  that  B.  should  execute  a  mechanic's  lien  note  for  $1,500  to 
M.  Such  note  was  executed  by  B.  and  his  wife  with  the  formalities 
requisite  for  conveyance  of  a  homestead,  it  reciting  that  it  was  given 
for  the  erection  of  a  house  on  the  lot.  M.  contracted  to  furnish  mate- 
rial and  construct  the  building,  but  did  not  do  so,  as  it  was  not 
intended  that  he  should,  but  that  B.  should  build  it,  which  he  did. 
M.  executed  a  deed,  but  deposited  it  in  escrow,  and  assigned  the  note 
to  the  loan  company.  After  B.  had  done  some  work  on  the  house  he 
and  his  wife  executed  in  due  form  a  note  to  the  company  in  renewal 
of  the  note  given  to  M.,  and  secured  it  by  deed  of  trust  in  the  usual 
form.  B.  then  received  the  money  and  the  deed,  paying  M.  for  the  lot. 
Held,  that  the  trust  deed  was  a  valid  lien,  and  a  sale  thereunder  passed 
the  title  as  against  the  homestead  claim.     Id, 

18.  Where  land,  the  homestead  of  a  lunatic,  was  sold  by  his  guardian  to 

pay  debts,  under  an  order  of  court,  the  question  whether  the  purchaser 
acquired  a  good  title  is  not  controlled  by  the  fact  that  the  records  in 
the  guardianship  proceedings  failed  to  show  that  the  property  was 
adjudged  a  homestead,  but  the  test  is,  whether  the  property  was  in 
fact  homestead  at  the  time  of  the  sale.  Griffin  v.  Harris,  586. 
10.  Where  a  tenant  in  common  owns  jointly  with  others  a  tract  in  excess  of 
200  acres,  he  is  entitled  to  claim  his  interest  in  the  entire  tract  as  a 
homestead  to  the  extent  of  200  acres.     Id. 

20.  That  the  court  required  the  guardian  to  place  the  land  on  the  inventory, 

in  accordance  with  the  statute,  and  failed  to  set  it  aside  as  a  home- 
stead, as  the  statute  directs,  did  not  have  the  effect  of  waiving  the 
homestead  exemption  and  making  the  land  liable  for  the  debts  of  the 
estate.     Rev.   Stats.,  arts.   1965,  2046.     Id, 

21.  ^ince  the  Constitution  protects  the  homestead  from  forced  sale  for  the 

payment  of  debts,  the  order  of  the  County  Court  directing  its  sale 
for  such  purpose,  was  a  nullity,  and  no  title  passed  to  the  purchaser 
at  this  sale,  irrespective  of  whether  or  not  he  iiad  knowledge  that  the 
property  was  homestead.     Const,  art.   16,  sec.   50.     Id. 

22.  Where,  upon  motion  of  a  creditor  for  correction  of  the  inventory  of  the 

estate,  the  court  directed  the  guardian  to  place  the  land  thereon,  and 
the  guardian  claimed  and  pleaded  at  that  time  that  the  land  was 
homestead,  such  order  of  the  court  did  not  affirmatively  adjudge  that 
the  land  was  not  the  homestead.    Id. 

23.  The  homestead  of  a  husband  and  his  second  wife  being  established  upon 

400  acres  of  land,  community  property  of  the  first  marriage,  upon  his 
death  40  acres  were  sold  to  pay  debts,  160  acres  set  aside  as  homestead 
to  the  widow  and  minor  daughter,  and  200  acres  to  the  heirs  of  the 
interest  of  the  first  wife.  On  the  death  of  the  widow,  the  heirs  of  the 
first  wife  sought  partition  of  the  homestead  against  the  daughter, 
who  resisted  on  the  ground  that,  the  estate  being  insolvent,  she  took 
the  title  in  fee.  Held,  that,  in  determining  the  issue  as  to  the  in- 
solvency of  the  estate,  the  widow  and  minor  were  entitled,  as  against 
creditors,  to  200  acres  as  homestead,  regardless  of  the  character  of 
title  by  which  it  was  held;  and  as  between  them  and  the  heirs  of  the 
first  wife,  if  the  160  acres  of  homestead  were  equal  in  value  to  the 
remaining  240  acres,  all  the  latter  belonged  to  the  heirs  of  the  first 
wife  and  should  not  be  considered  as  a  part  of  the  estate  in  determin- 
ing its  solvency;  and  in  either  event  the  homestead  passed  to  the  widow 
and  her  minor  daughter  in  fee.     Carroll  v.  Jeffries,  126. 

Hnsband  and  Wife. 

Debt  incurred  by  husband,     i^ee  Community  Debt,  1. 

Matters  protected  from  disclosure.     See  Confidential  Communication,  1, 
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Claim  for  personal  injuiy  to  husband.     See  Divorce,  2. 

Allowance  for  support  of  child.     See  Divorce,  3, 

Legal  title  held  for  wife.     See  Fraudulent  Conveyance,  1,  2. 

Designation  of  homestead.     See  Homestead,  4-6. 

Conveyance  of  homestead  by  husband.     See  Homestead,  7,  8. 

Settlement  of  community  debt  by  survivor.     See  Homestead,  12,  1^. 

Wife's  separate  property.    See  Innocent  Purchaser,  1. 

Liability  for  trespasses.    See  Married  Woman,  1. 

Estoppel  of  wife  by  husband's  acta.     See  Married  Woman,  5. 

Joinder  in  actions.     See  Parties,  1. 

Purchase  with  wife's  separate  land.     See  Resulting  Trust,  1. 

Conveyance  to  wife.     See  Wife's  Separate  Property,  1. 

Revenue  from  wife's  estate.     See  Wife's  Separate  Property,  2. 

Appointment  of   receiver.     See   Wife's  Separate  Property,  3. 

Extension  of  debt  by  husband.    See  Wife's  Separate  Property,  |-7. 

Identity. 

Of  grantee  of  land  warrant.     See  Evidence,  SS. 
Of  claimant  of  land.     See  Evidence,  85. 

Impeachment  of  Witness. 

By  contradictory  statements.     See  Evidence,  21. 

Proof  of  false  affidavit.     See  Evidence,  47. 

Corroborating  by  witness's  former  statement.     See  Evidence,  49. 

By  contradictory  statements.  See  Evidence,  56. 
1.  Where  evidence  is  introduced  to  impeach  a  witness  by  showing  state- 
ments of  his  out  of  court  different  from  his  testimony,  it  is  error  for 
the  court  to  fail  by  its  charge  to  limit  the  consideration  of  the  im- 
peaching  testimony  to  the  purpose  for  which  it  was  admitted.  Teaas 
L.  d  T.  Co.  V.  Angel,  166. 

Impression  Copy. 

Held  to  be  secondary  evidence.     See  Evidence,  2, 

Improvements. 

Lien  for.    See  Homestead,  16,  17. 

Under*  parol  gift  of  land.     See  Specific  Performance,  1. 

Under  parol  sale  of  land.    See  Statute  of  Frauds,  1,  5-7. 

Indemnity. 

1.  Sureties  on  an  indemnity  bond  to  a  sheriff  are  not  liable  for  his  act  in 
levying  a  writ  of  attachment  after  its  return  day  where  they  in  no 
manner  advised,  directed  or  consented  to  such  levy,  or  thereafter  in 
any  way  ratified  it  or  received  any  part  of  the  proceeds  derived  from 
it.     Jordan  v.  Henderson,  89. 

Independent  Contractor. 

Not  a  servant.    See  Master  and  Servant,  22,  25, 

Indorser. 

Absence  of  liability  of.     See  Venue,  1. 

Injunction. 

Against  declaring  adoption  of  prohibition.     See  Local  Option^  S. 
To  restrain  collection  of  tax.     bee  Municipal  Bonds,  2. 

Injnry  to  Person. 

Recoveries  held  not  excessive.    See  Damages,  29-34. 
Of  husband  after  separation.     See  Divorce,  2, 
Occurring  in  another  State.     See  Nonresident,  1. 
Natural  and  necessary  results.     See  Pleading,  5,  6. 
Description  held  sufficient.     See  Pleading,  7. 
General  allegations  held  sufficient.     See  Pleading,  8-10^ 
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Xnnocent  Purehaser. 

Under  deed  from  administrator.    See  Administrator^a  Deed,  1. 
Knowledge  of  unlawful  consideration.     See  County  School  Land,  S,  4* 
Purchaser  from  with  notice.     See  County  School  Land,  5, 
Of  homestead  at  guardian  sale.     See  Homestead,  18. 

1.  Where  land  which  was  the  separate  estate  of  the  wife,  although  the  legal 

title  was  in  the  husband,  was  conveyed  by  them  by  joint  deed  to  a 
third  persoi^  and  the  deed  was  duly  recorded,  and  thereafter  the  land 
was  levied  on  and  sold  under  execution  against  the  husband,  one  claim- 
ing under  the  levy  and  sale  could  not  he  an  innocent  purchaser  since 
the  record  of  the  deed  charged  notice,  and  the  execution  debtor  hnd 
no  apparent  title  at  the  date  of  the  levy.  Matador  Ld,  d  C.  Co,  r. 
Cooper,  99. 

2.  The  grantee  in  a  warranty  deed  is  entitled  to  protection  as  an  innocent 

purchaser,  although  his  grantor  was  not  a  purchaser  for  value  in  that 
he  paid  for  the  land  by  crediting  his  bid  for  it  on  a  debt,  where  the 
later  grantee  did  not  know  of  that  fact,  and  the  deed  to  such  grantor 
recited  merely  a  cash  consideration  paid.     Nelson  v.  Bridge,  284. 

3.  Where  lands  which  were  community  property  were  patented  to  the  hus- 

hand  alone,  and  were  sold  by  his  administrator,  the  full  title  thereto 
passed  to  a  purchaser  who  was  without  notice  actual  or  constructive 
of  the  community  interest  of  the  wife  and  the  claim  of  her  heirs.    Id. 

4.  A  purchaser  at  an  administrator's  sale  who  hnd  no  actual  notice  that  the 

decedent  had  been  married  was  not  charged  with  notice  that  he  left 
children  by  the  recitals  in  his  will,  making  bequests  to  them,  where 
the  sale  was  not  made  under  the  will,  but  at  the  instance  of  a  creditor, 
so  that  the  will  was  no  part  of  the  purchaser's  chain  of  title.  Id. 
f .  Even  if  the  purchaser  was  bound  to  take  notice  of  the  recitals  in  the 
will  and  therefore  of  the  fact  that  the  testator  had  children,  this  alone 
would  not  be  sufficient  to  charge  him  with  notice  of  the  community 
interest  of  the  testator's  deceased  wife  and  the  rights  of  her  chil- 
dren.    Id. 

Ins  .nity. 

Suicide  caused  by.     See  Benefit  Insurance,  1,  2, 
Opinion  of  witness  on.     See  Evidence,  12,  22. 
Impairment  of  memory.     See  Evidence,  55. 

Intolvency. 

Transfer  of  property  to  trustee.     See  Corporation,  S. 
As  affecting  exemption.     See  Homestead,  2S. 
Failure  to  meet  debts.     See  Receiver,  1, 

Inspection. 

Of  machinery  by  master.     See  Master  and  Servant,  1,  2,  3,  6, 

Instmctlons  to  Juries. 

Failure  of  counsel  to  request.     See  Argument  of  Counsel,  1,  2, 
Damage  for  conversion  of  crop.     See  Damages,  22,  23. 
Undue  latitude  to  jury.     See  Damages,  28. 
Issues  of  negligence  not  pleaded.     See  Fundamental  Error,  !• 
Limiting  effect  of  evidence.    See  Impeachment  of  Witness,  1. 
Where  issue  was  not  submitted.     See  Negligence,  11. 
Error  upon  issue  not  submitted.     See  Negligence,  15. 
Submitting  issue  not  raised.     See  Negligence,  19,  20. 
Request  covered  by  general  charge.     See  Negligence,  2i, 
Request  where  issue  is  not  submitted.     See  Negligence,  31. 
Held  not  upon  weight  of  evidence.     See  Negligence,  32. 
Admonishing  jury  to  agree.     See  Practice  in  Trial  Courts  3, 
Charge  on   communicating   fire   approved.      See   Railways,  10* 
Charge  held  properly  refused.     See  Telegraph,  1, 
As  to  issue  of  undue  influence.     See  WiU,  3. 
Issue  not  raised  by  evidence.     See  WiU,  6, 
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1.  A  requested  charge  in   trespass  to  try  title,  that  the  burden  of  proof 

was  on  defendants  to  establish  certain  matters  of  defense  bj  'x*iear 
and  positive  testimony/'  was  properly  refused  as  imposing  too  great 
a  burden  as  to  the  requisite  quantum  of  proof.  Matador  hd,  d  (7.  Co. 
17.  Cooper,  99. 

2.  A  charge  that  defendant,  if  he  went  into  possession  of  land  as  tenant, 

or  improved  it  under  a  contract  of  lease,  could  not  assert  that  he 
held  by  parol  gift  without  surrendering  possession,  was  properly  re~ 
fused  where  the  instructions  given  denied  his  right  of  recovery  at  all 
if  he  went  in  as  tenant.    Field  v.  Field,  2. 

3.  Title   by   parol  gift  coupled  with   possession  and  improvements  may  be 

sustained  on  preponderance  of  the  evidence,  and  a  charge  requiring  it 
to  be  proved  with  reasonable  certainty  might  be  taken  as  imposing  a 
greater  burden.    Id. 

4.  Where  there  are  distinct  matters  of  contributory  n^ligence,  it  is  error 

for  the  charge  to  require  an  affirmative  finding  of  all  of  the  several 
facts  conjunctively  before  finding  for  defendant,  when  a  finding  of  one 
of  them  entitled  defendant  to  a  favorable  verdict.  T&eas  Mid.  Ry. 
Co.  V.  Ellison,  172. 

5.  Plaintiff  can  not  complain  of  a  charge  to  return  a  verdict  in  his  favor 

on  finding  certain  facts,  though  such  verdict  would  have  been  author- 
ized upon  a  finding  of  a  part  only  of  the  facts  enumerated  in  the  in- 
struction.    Crowder  v.  8t.  Louie  S.  W.  Ry.  Co.,  314. 

6.  A  requested  instruction  directing  a  verdict  for  plaintiff  upon  a  finding 

of  certain  enumerated  facts  requiring  such  conclusion  was  erroneously 
refused  where  the  charge  authorized  a  recovery  only  on  finding  other 
facts  in  connection  with  them.     Id. 

7.  An  instruction  to  find  for  plaintiff  in  the  amount  of  the  note  sued  on, 

to  which  two-  distinct  defenses  were  plead,  ^'unless  you  find  for  the 
defendant  on  its  plea  of  failure  of  consideration  .  .  .  and  unless 
you  find  for  the  defendant  on  its  plea  of  the  invalidity  of  such  note 
.  .  ."  required  a  finding  for  defendant  on  both  such  issues  in 
order  to  defeat  recovery,  and  was  erroneous.  City  of  CUbume  v. 
Gutta  Percha  d  R.  Mfg.  Co.,  604. 

8.  Where  the  petition  in  an  action  for  personal  injuries  alleged  other  in- 

juries than  those  proven,  and  the  charge  instructed  that  if  defendant 
was  negligent,  etc.,  and  if  plaintiff  was  thereby  injured  "in  whole  or 
in  part,  as  alleged  in  his  petition,"  the  jury  should  find  for  the  plaintiff, 
this  could  not  be  construed  as  a  charge  upon  facts  not  introduced  in 
evidence,  and  as  authorizing  a  recovery  for  injuries  pleaded  but  not 
proved.  The  better  practice,  however,  is  for  the  charge  to  make  a 
statement  of  the  injuries  which  the  jury  are  authorized  to  consider. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Hay,  51. 

9.  Where  there  was  evidence  that  some  years  before  the  injury  in  question 

plaintiff  had  sustained  injuries  from  which  he  had  not  entirely  recov- 
ered at  the  time  of  trial,  a  failure  of  the  charge  to  limit  recovery  for 
medical  expenses,  etc.,  to  such  as  were  incurred  on  account  of  the 
injuries  complained  of,  was  not  error  in  the  absence  of  request  for  a 
charge  supplying  the  omission.     Id. 

10.  Where  the  evidence  eliminates  an  issue  of  negligence  raised  by  the  plead- 

ings it  is  error  for  the  charge  to  submit  such  issue.  8t.  Louis  8.  W. 
Ry.  Co.  V.  Arnold,  161. 

11.  A  charge  upon  the  theory  that  the  condition  of  the  switch  was  not  known 

to  plaintiff  and  would  not  necessarily  have  been  known  to  him  in  the 
due  course  of  his  employment  was  error  where  the  evidence  showed 
that  such  condition  (the  switch  being  unspiked  and  open)  had  existed 
for  a  long  time  prior  to  the  accident  in  question,  and  was  properly 
open  at  the  time,  and  that  plaintiff  was  expecting  to  find  it  open.     Id, 

12.  Where  a   reqlrested   charge   properly  grouped   the   facts   constituting   the 

defense  of  contributory  negligence  and  affirmatively  submitted  that 
defense,  it  was  error  for  the  court  to  refuse  to  give  it.    Id. 

13.  The  failure  of  the  court  to  define  "negligence,"  though  the  issue  of  neg^ 

ligence  was  submitted  in  various  parts  of  the  charge,  was  not  error 
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in  the  absence  of  a  requested  charge  therefor,  but  it  would  have  been 
better  had   the  court   properly  defined   the  term.     Id. 

14.  A  charge  was  not  erroneous  for  assuming  the  fact  that  plaintiff,  who 

went  to  defendant's  public  gin  to  assist  another  in  getting  his  bale  of 
cotton,  was  on  the  premises  by  implied  invitation  of  the  proprietor. 
North  Texas  Const.  Co.  v.  Crawford,  57. 

15.  There  was  no  error  in  assuming,  in  the  charge,  that  plaintiff  was  injured 

and  that  he  was  in  a  dangerous  position  when  injured,  when  those 
facts  were  shown  by  uncontroverted  evidence.  Northern  Texas  Trac. 
Co.  V.  Yates,  114. 

16.  A  charge  on  damages  recoverable  for  personal  injury  is  not  liable  to  con- 

fuse nor  to  permit  a  double  recovery  because,  in  addition  to  physical 
and  mental  suffering  and  impairment  of  earning  power,  it  permits 
recovery  for  impairment  of  the  nervous  system  and  of  the  memory.    Id. 

17.  Where  there  is  slight  testimony,  but  its  probative  force  is  so  weak  that 

it  only  raises  a  mere  surmise  or  suspicion  of  the  existence  of  the  facta 
souffht  to  be  established,  it  is  the  duty  of  the  court  to  instruct  a 
verdict.     Wills  v.  Central  I.  d  C.  8.  Co.,  483. 

18.  Evidence   in   suit  for  damages  for   failure  to  comply  with  contract  for 

cutting  hay  considered  and  held  to  be  conflicting  as  to  the  right  to 
recover,  and  not  to  justify  the  refusal  to  receive  a  verdict  awarding 
a  part  only  of  the  amount  claimed  by  plaintiff  and  the  giving  a 
peremptory  instruction  to  find  the  full  amount  claimed.  Parker  v. 
Stroud,  448. 

19.  It  is  not  error  to  refuse  a  requested  charge  which  is  embraced  in  the 

main  charge  given.     Texas  d  P.  Ry.  Co.  v.  Leakey,  684. 

20.  It  was  proper  to  refuse  requested  charges  on  matters  fully  covered  by 

the   instructions  given.     Western   U.   Tel.   Co.  v.  Adams,  517. 

21.  It  is  questioned  whether  the  appellant  can  complain  of  the  failure  of  the 

court  to  construe  correspondence  as  constituting  a  written  contract 
in  the  absence  of  a  request  for  such  instruction.  Cohn  v.  Sherman 
Refining  Co.,  296. 

22.  The  court  is  not  required  to  reconstruct  and  properly  frame  a  requested 

charge  so  as  to  eliminate  an  objectionable  part,  though  the  portion 
not  subject  to  objection  was  proper  to  give  if  not  blended  with  that 
which  was  erroneous.    St.  Louis  8.  W.  Ry.  Co.  of  Texas  v.  Baer,  16. 

23.  Where  damage  by  default  in  maintenance  of  proper  ditches  was  an  issue 

a  charge  which  relieved  the  defendant  railway  from  liability  in  case 
of  proper  construction  was  rightly  refused.     Id. 

24.  Where,  on  an  issue  not  embrac^  in  the  main  charge,  a  special  charge 

is  asked  which  is  incorrect,  but  sufficient  to  call  attention  to  the 
omission,  the  court  should  give  a  correct  instruction  covering  the 
issue.     Texas  L.  d  T.  Co.  v.  Angel,  166. 

25.  Where  contributory  negligence  was  pleaded  as  a  defense,  and  the  main 

charge  presented  that  issue  only  in  a  general  way,  the  defendant  was 
entitled,  upon  request  therefor,  to  an  instruction  grouping  the  facts 
relied  on  and  affirmatively  presenting  such  defense.     Id. 

26.  A  charge  holding  a  railway  company  liable  for  injury  to  a  section  hand 

by  collision  of  a  train  with  a  pushcar,  which  he  was  trying  to  get  off 
the  track,  if  the  foreman  knew  of  his  danger,  and  failed  to  give  him 
warning,  and  such  omission  was  want  of  ordinary  care  and  caused  the 
injury,  was  not  erroneous  in  omitting  the  condition  that  plaintiff  was 
relying  on  the  foreman,  or  in  failing  to  define  ordinary  care,  in  the 
absence  of  a  request  for  such  definition.  International  d  O.  N.  R.  Co. 
V.  Tisdale,  372. 

27.  Instruction  on  measure  of  damages  for  personal  injury,  including  per- 

manent impairment  of  earning  capacity,  considered  and  held  correct 
and  not  authorizing  double  damages.     Id. 

28.  The  burden  of  proving  plaintiff's  contributory  negligence  being  generally 

on  the  defendant,  w^here  there  were  no  sufficient  circumstances  to  shift 
the  burden,  defendant  can  not  complain  of  the  omission  to  charge  on 
the  subject  and  the  refusal  of  a  charge  placing  the  burden  of  dis- 
proving it  on  the  plaintiff.    Id. 
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29.  Inatniction  that  the  omission  of  signals  by  an  approaching  train  could 

not  be  considered  where  plaintiff  had  knowledge  of  its  approach,  held 
properly  refused  as  inapplicable  to  the  state  of  the  testimony.     Id. 

30.  A  charge  that  those  operating  an  engine  had  a  right  to  presume  that  a 

pushcar  would  be  removed  from  the  track  before  collision  held  prop- 
erly refused  as  incorrect  as  applied  to  the  state  of  the  evidence.     Id. 

31.  A  char;^  that  plaintiff,  as  member  of  a  section  crew,  assumed  the  risk 

of  his  employment  in  all  weathers,  and  there  was  no  negligence  in 
sending  them  out  in  a  fog,  was  properly  refused  as  argumentative  and 
on  the  weight  of  evidence.    Id. 

32.  An  instruction  as  to  the  law  of  injury  from  mere  accident  without  negli- 

gence held  properly  refused,  since  such  issue  was  not  involved.     Id, 

33.  ^^here  a  party  presents  to  the  court  two  special   charges  on  the   same 

issue,  he  can  not  complain  if  the  court  fails  to  select  and  give  the  one 
most  favorable  to  him.    Cane  Belt  Ry.  Co.  v.  Croaaon,  369. 

34.  A  party  can  not  complain  of  an  error  in  the  charge  which  was  against 

the  opposing  party  and  could  not  have  injured  the  complainant.    Id. 

35.  Where,  in  an  action  for  personal  injuries  to  plaintiff's  wife,  the  charge 

allowed  plaintiff  to  recover  only  such  sums  as  had  been  expended  for 
drugs  and  medical  attention  for  his  wife,  as  a  result  of  her  injuries,  not 
to  exceed  the  reasonable  value  thereof,  it  was  not  error  to  refuse  a  re- 
quest^ charge  to  the  same  effect,  but  with  the  addition  that  the  recov- 
ery should  not  exceed  the  amount  claimed  in  plaintiff's  petition,  there 
being  no  evidence  of  a  greater  amount  paid  than  the  petition  claimed. 
San  Antonio  Trao,  Co,  v,  Menk,  617. 

36.  Instruction  held  erroneous  as  permitting  the  recovery  of  certain  damages 

arising  out  of  a  shipment  of  cattle,  though  the  carrier  was  not  negligent 
in  their  transportation.    8t.  Louis,  I.  M.  d  8.  Ry.  Co.  v.  Ounter,  130. 

37.  The  omission  to  charge  that  the  speed  of  the  train  was  not  the  proximate 

cause  of  the  injury  unless,  under  all  the  circumstances,  ordinary  pru- 
dence would  have  admonished  those  operating  the  train  that  the  excess 
of  speed  over  six  miles  per  hour  would  probably  result  in  injury  to 
someone  in  the  yard,  was  not  error  in  the  absence  of  a  request  for  such 
a  charge.  Missouri,  K.  d  T.  Ry.  Co.  v.  Penny,  358. 
88.  Where  the  petition  charged  negligence  in  running  the  train  at  an  excessive 
rate  of  speed,  and  also  in  allowing  a  pile  of  cinders  near  the  track,  and 
the  charge  submitted  as  ground  for  recovery  the  negligence  as  to  speed, 
and  authorized  a  recovery  only  if  it  was  found  the  proximate  cause  of 
the  injury,  the  other  issue  was  sufficiently  withdrawn,  and  it  was  not 
error  to  refuse  a  charge  that  plaintiff  could  not  recover  if  his  stumbling 
and  falling  over  the  cinder  pile  was  the  proximate  cause  of  his  in- 
jury.   Id. 

Inturanoe,  Fire. 

1.  Where  an  insurance  policy  provided  that  the  insurer  should  not  be  liable 
beyond  the  actual  cash  value  of  the  property  lost,  the  amount  in  no  event 
to  exceed  what  it  would  then  cost  the  insured  to  replace  the  same  with 
material  of  like  kind  and  quality,  the  value  was  to  be  determined  by 
what  it  would  cost  to  replace  the  goods  burned  from  other  markets, 
where  such  goods  were  usually  manufactured,  with  goods  of  like  kind 
and  quality,  within  a  reasonable  time;  and  the  insur^  was  not  entitled 
to  recover  the  cash  market  value  of  the  goods  if  sold  by  him  in  the  usual 
course  of  business,  although  goods  of  the  kind  burned  could  not  be  then 
or  immediately  procured  when  the  loss  occurred.  Texas  M,  Plow  Co. 
i>,  "Niagara  F,  Ins,  Co.,  168. 

Insnranoe,  Life. 

Suicide,  sane  or  insane.    See  Benefit  Insurance,  1,  2. 
Assuming  payment  of  claims.    See  Benefit  Society,  S,  4* 
Testimony  of  experts.    See  Evidence,  9. 
1.  An  application  for  life  insurance,  made  a  part  of  the  policy,  having  war- 
ranted the  truth  of  representations  therein  that  the  applicant  was  in 
^ood  health  at  the  time,  and.  had  not  been  treated  by  a  physician  for 
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ten  years,  and  the  undisputed  evidence  showing  such  statements  to  be 
untrue,  it  was  error  to  submit  the  question  of  their  truth  or  falsity  to 
the  jury.    Security  M,  L,  Ina,  Co.  v»  Calvert,  C82. 

2.  Where  decedent,  who  had  applied  for  life  insurance,  executed  his  note  for 
the  premium  that  would  be  due  and  placed  it  in  bank  in  escrow,  to  be 
delivered  to  the  insurance  agent  when  a  satisfactory  policy  was  turned 
over  to  him  by  the  bank,  and  there  being  a  question  with  the  insurer  as 
to  whether  the  policy  as  drawn  was  in  accordance  with  the  terms  of 
the  application,  a  slip  correcting  the  application  was  attached  which 
the  insured  was  to  sign,  the  forwarding  of  the  policy  to  the  bank  did 
not  constitute  a  delivery,  tae  insured  having  the  right  to  reject  it  if  not 
satisfied  therewith.    Aetna  Life  Ins,  Co,  v.  Rocker,  330. 

8.  The  fact  that  the  insured  knew  the  policy  had  arrived  and  was  held  for 
him,  and  that  he  authorized  one  person  to  transfer  the  policy  to  another 
bank,  and  asked  another  to  get  the  policy  from  the  first  bank,  neither 
of  these  things  being  done  before  his  death,  did  not  support  the  conclu- 
sion that  the  policy  was  satisfactory  to  him,  and  there  was  no  com- 
pleted contract.    Id, 

Intent. 

To  occupy  as  a  home.    See  Homettead,  i. 

Interest. 

As  affecting  amount  in  controversy.    See  Juriad4eii<mf  2. 

Covered  by  judgment  lien.    See  Foreeloaure,  1. 

On  unpaid  taxes.    See  Warranty,  S, 
1.  It  was  erroneous  for  the  judgment  for  penalties,  on  breach  of  a  liquor 
dealer's  bond,  to  award  interest  thereon  from  the  date  of  the  judgment, 
but  the  error,  being  capable  of  correction  on  appeal,  does  not  require 
reversal.    Hawthorne  v.  State,  122. 

Interjtate  Commerce. 

-Fellow  servant  statute  as  affecting.    See  Master  and  Servani,  ISm 

Intoxicating  Liquors. 

Bond  of  dealer  in.    See  Liquor  Dealer's  Bond,  I'^IB. 
Prohibition  of  sale.    See  Looal  Option,  IS, 

Intoxication. 

Proof  of  previous  habits.    See  Evidenoe,  S9^ 

Inventory. 

By  guardian  of  estate.     See  Homestead,  90, 

Irrigation. 

Injury  to  land  by  overflow.    See  Overflow,  $, 

Johnson  Grass. 

Permitting  to  grow  on  right  of  way.    See  Railujays,  S-7. 

Judgment. 

On  debt  incurred  by  husband.    See  Community  Debt,  1, 
In  favor  of  one  not  a  party.    See  Cotenants,  1, 
Attacking  for  want  of  jurisdiction.    See  Divorce ,  1. 
Inadmissible  against  one  not  a  party.    See  Evidence,  8. 
Not  affecting  homestead  right.    See  Homestead,  22. 
Correcting  amount  on  appeal.    See  Motion  for  New  Trial,  1. 
As  to  parties  not  appealing.     See  Practice  on  Appeal,  3. 
Presumption  in  support  of.    See  Practice  on  Appeal,  7. 
Matter  not  determined  by.     See  Res  Ad  judicata,  1. 
Unsupported  by  special  finding.     See  Special  Issues,  2, 
On  citation  by  publication.    See  Taw  Sale,  2. 
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Judgment  Lien. 

Interest  and  attorneys'  fees.    See  Foreclosure,  1, 
Proceeds  of  sale  of  homestead.    See  Homestead,  IJ^,  15, 

1.  Where,  in  an  action  to  foreclose  a  judgment  lien  on  land,  it  was  shown 

that  the  land  had  been  purchased  by  D.,  the  judgment  debtor,  with  the 
money  of  H.,  the  defendant  herein,  but  by  mistake  the  deed  was  taken 
in  D.  s  name,  and  that  he  had  conveyed  the  land  to  H.  before  plaintiff's 
judgment  was  filed  and  recorded,  plaintiff  could  not  recover  in  the  ab- 
sence of  evidence  constituting  an  attack  on  the  latter  conveyance  as 
being  in  fraud  of  creditors.    Jones  i?.  Humphreys,  644. 

2.  Where  a  mortgagee  of  sugar  mill  machinery  obtained  a  judgment  for  his 

debt  with  foreclosure  of  his  lien  on  the  machinery,  and  also  on  a  tract 
of  land  on  which  it  had  been  placed,  and  having  recorded  an  abstract 
of  the  judgment  in  another  ^ounty  where  the  land  lay,  sought  a  fore- 
closure of  the  judgment  lien  on  the  entire  property,  it  was  error  for 
the  court  to  decree  him  such  a  foreclosure  as  to  the  land  where  it  was 
not  shown  that  the  machinery  was  so  attached  to  the  realty  as  to  have 
become  a  part  thereof,  and  it  appeared  that,  prior  to  the  mortgage  fore- 
closure, the  land  had  been  conveyed  without  fraud  to  a  corporation  not 
made  a  party  to  that  suit.    Smith  v,  Ellis,  211. 

Jurisdiotlon. 

Probate  commenced  four  years  after  death.    See  Administration,  1, 
Dependent  on  allegations  of  residence.    See  Divorce,  1, 
Fixed  by  damages  claimed.    See  Pleading,  IS, 
To  correct  records.    See  Records  of  Court,  1,  2, 

1.  It  is  within  the  discretion  of  the  courts  of  this  State  to  entertain  juris- 

diction over  transitory  actions  between  nonresidents,  on  causes  of  action 
originating  beyond  the  State,  and  where  by  the  exercise  of  such  juris- 
diction the  defendant  is  deprived  of  no  valuable  right  he  can  not  com- 
plain.   Missouri,  K,  d  T.  Ry.  Co,  v,  Oodair  Com.  Co,,  298. 

2.  Where  a  note  provided  for  ten  percent  attorney  fees  on  "the  amount  due/' 

in  case  of  suit,  such  fees  were  to  be  computed  on  the  sum  of  the  prin- 
cipal and  interest,  and  where  the  principal,  plus  the  attorney  fees  as  so 
computed  at  the  date  of  the  suit,  exceeded  $200,  the  County  Court  had 
jurisdiction,  the  amount  in  controversy  being  thus  made  as  much  as 
$200,  "exclusive  of  interest,"  although,  had  the  attorney  fees  not  been 
computed  on  the  interest,  the  amount  would  have  been  below  the  juris- 
dictional limit.  (Rev.  Stats.,  art.  1154.)  McRimmon  d  Co,  v.  Hart, 
474. 

Jnry. 

Viewing  place  of  injury.    See  Master  and  Servant,  20, 
Remarks  in  presence  of.    See  Practice  in  Trial  Court,  U 

Knowledge. 

By  principal  of  agent's  act.    See  Agency,  4. 
Of  fraudulent  intent  by  grantor.    See  Bankruptcy,  i. 
Of  approach  of  train.    See  Instructions  to  Juries,  29. 
Of  risk  by  servant.    See  Master  and  Servant,  5. 

Land. 

Injury  by  overflow.    See  Overflow,  IS, 

Landlord  and  Tenant. 

Disputing  landlord's  title.     See  Instructions  to  Juries,  2, 
Possession  as  notice.    See  Notice,  2, 

1.  The  tenant,  by  holding  over  without  further  agreement  on  the  expiration 

of  a  lease  for  years,  becomes  tenant  for  another  year  on  the  same  terms. 
Abeel  V.  McDonnell,  453. 

2.  A  charge  that  if  the  tenant,  holding  over  after  the  expiration  of  a  lease 

for  a  term  of  years,  notified  the  landlord  that  he  would  only  hold  from 
month  to  month,  or  only  hold  over  if  certain  improvements  were  made, 
this  was  not  a  renewal  for  the  year,  was  error,  and  was  not  cured  by 
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^ving  a  requested  charge  that  the  consent  of  the  landlord  or  his  prom- 
ise to  make  the  improvements  was  necessary  to  give  such  effect  to  the 
holding,  since  the  charges  were  contradictory.    Id, 

3.  A  charge  that  holding  over  after  the  expiration  of  the  term  renewed  the 

lease  for  a  year  was  incorrect  where  it  was  a  controverted  question 
whether  there  was  not  an  agreement  that  the  holding  should  be  only 
from  month  to  month  till  the  landlord  determined  whether  he  would 
make  improvements.    Id. 

4.  The  mere  demand  of  the  tenant  that  improvements  be  made  would  not 

qualify  the  effect  of  his  holding  over  unless  the  landlord  induced  him 
to  believe  that  the  request  would  be  complied  with.    Id, 

6.  The  acceptance  of  monthly  rent  by  the  landlord  from  the  tenant  holding 
over,  after  notice  that  without  certain  improvements  he  would  hold 
only  from  month  to  month,  was  an  implied  assent  to  such  holding,  and 
would  prevent  it  having  the  effect  of  renewal  of  the  lease  for  a  year.  Id. 

6.  Findings  of  the  court  on  damages  for  breach  of  contract  of  lease  by  tenant 
considered,  and  held  to  sustain  amount  of  recovery  on  the  theory  that 
the  measure  was  the  difference  between  the  rent  contracted  for  and  the 
rental  value  for  the  unexpired  term.  San  Antonio  Brew,  Assn.  v.  Brents, 
443. 

Law  of  Fomm. 

1.  A  contract  limiting  the  time  within  which  actions  shall  be  brought  against 
a  carrier,  though  made  in  a  State  where  such  contracts  were  not  pro- 
hibited, relates  only  to  the  remedy,  and  is  governed  by  the  law  of  the 
forum  when  suit  is  brought  in  this  State,  where  such  contracts  are  pro- 
hibited.   Missouri,  K,  di  T.  Ry.  Go.  v,  Oodair  Com,  Co.,  298. 

Lease. 

Affected  by  adoption  of  local  option  law.    See  Contract,  S,  4- 

Loss  of  future  profits.    See  Damages,  16. 

Loss  of  profit  of  crops.    See  Damages,  19, 

Action  for  destruction  of  improvements.    See  Damages,  24, 

Tenant  holding  over.    See  Landlord  and  Tenant,  1-5. 

Presumption  of  cancellation.    See  School  Land,  2. 

Legal  Title. 

Held  by  husband  for  wife.    See  Fraudulent  Conveyance,  2, 

Levy. 

Of  writ  after  return  day.    See  Attachment,  1. 

License. 

Designation  of  street  number.    See  Liquor  Dealer's  Bond,  10-12. 
Transfer  of.    See  Liquor  Dealer's  Bond,  12. 

Lien. 

For  interest  and  attorneys'  fees.     See  Foreclosure,  1. 

On  proceeds  of  sale  of  homestead.    See  Homestead,  H,  15. 

For  purchase  money  and  improvements.    See  Homestead,  16,  17, 

On  machinery  not  attached  to  the  realty.    See  Judgment  Lien,  2. 

For  taxes  and  penalties.  See  Warranty,  IS, 
I.  Plaintiff,  claiming  a  vendor's  lien  on  land  sold  by  him,  for  which  the 
vendees  executed  the  notes  sued  on,  agreed  with  them  upon  a  reconvey- 
ance of  the  land  and  release  of  their  personal  liability  on  the  notes, 
without  prejudice  to  the  further  lien,  claimed  against  a  third  defend- 
ant, upon  a  house  built  on  the  premises  conveyed  and  subsequently  re- 
moved to  adjoining  premises  owned  by  such  third  defendant.  Held,  that 
the  discharge  of  the  debtors  from  the  indebtedness  for  which  the  lien 
was  claimed  released  the  lien,  which  could  no  longer  be  enforced  against 
the  building  in  question.    Moody  v,  Oaston,  290. 
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limitation. 

Possession  under  trust  deed.    See  Adverse  Poseession,  1. 

Break  in  continuity  of  title.    See  Adverse  Poeaeasion,  2. 

Tacking  possession  under  discontinuous  titles.    See  Adverse  Possession,  S. 

Of  land  held  by  parol  sale.    See  Adverse  Possession,  4. 

Pleading  not  presenting  new  cause  of  action.    See  Amendment,  1. 

Description  of  premises  claimed  by.    See  Pleading,  15. 

Of  time  to  sue.    See  Waiver,  1, 

1.  Under  article  1,  section  6,  of  the  Constitution,  the  defense  of  limitations  is 

not  available  against  a  county  in  an  action  brought  by  it  to  recover 
county  school  lands  illegally  conveyed  by  its  Commissioners'  Court. 
San  Augustine  County  v.  Madden,  258. 

2.  Where  plaintiff  and  those  under  whom  he  claimed  had  been  in  continuous, 

adverse  and  peaceable  possession  of  the  land  in  suit  for  more  than  ten 
years,  claiming,  using  and  enjoying  the  same,  he  was  entitled  to  recover 
it  from  one  who  had  wrongfully  dispossessed  him.  Magerstadt  v,  Lam- 
bert, 472. 

3.  Plaintiff's  actual,  possession,  aside  from  his  title  by  limitation,  warranted 

a  recovery  against  defendants  who  were  naked  trespassers.    Id. 

4.  The  enactment  of  article  3344,  Revised  Statutes,  providing  that  possession 

under  a  written  memorandum  of  title  other  than  a  deed  will  extend  to 
the  boundaries  specified  in  the  instrument,  if  it  be  duly  registered,  does 
not,  it  seems,  abrogate  the  rule  as  to  deeds  so  as  to  require  that  the  deed 
must  be  registered  in  order  for  possession  under  it  to  have  such  effect. 
Doom  V.  Taylor  (35  Texas  Civ.  App.,  251)  and  Watts  v.  Bruce  (31  Texas 
Civ.  App.,  258)  questioned,  and  not  followed.  Bringhurst  v,  Texas  Co., 
600. 

5.  Where  plaintiff  claimed  land  by  parol  gift  from  defendant  and  by  limita- 

tion under  the  ten  years'  statute,  and  possession  for  over  twenty  years 
was  shown,  the  mere  fact  that  eight  or  nine  years  before  the  trial  she 
permitted  defendant,  without  objection,  to  remove  the  cabin  on  the  lot 
to  an  adjoining  part  of  the  lot,  which  he  had  sold  to  another,  did  not 
warrant  the  court  in  assuming  as  a  matter  of  law  that  she  was  not  hold- 
ing the  remainder  of  the  lot  adversely,  and  the  issue  of  limitation  was 
for  the  jury.    West  v.  Webster,  272. 

6.  Where  defendant  sent  to  plaintiffs  his  note  in  settlement,  in  which  no  time 

of  payment  was  specified,  but  stated  in  the  accompanying  letter  that  he 
would  pay  it  as  soon  as  able,  the  note,  when  accepted,  formed  with  the 
statement  in  the  letter  a  single  transaction,  and  the  obligation  was  to 
pay  the  amount  when  defendant  became  able  to  do  so.  Class  v.  Adoue 
d  Lobit,  21. 

7.  Plaintiffs*  action  on  the  note  was  not  barred  by  limitations  where  it  was 

begun  within  two  years  after  defendant  became  able  to  pay,  although  this 
was  seventeen  years  after  the  date  of  the  note.    Id, 

Liquor  Dealers. 

Action  on  bond  of.    See  Liquor  Dealer's  Bond,  1-12. 
Local  prohibition  of  sales.    See  Local  Option,  IS, 

Liquor  Dealer's  Bond. 

Claim  for  damages  under.    See  Assignment,  1. 
Interest  in  judgment  upon.    See  Interest,  1. 

1.  The  statute  of  this  State  (Rev.  Stats.,  art.  5060g)  giving  a  right  of  recov- 

ery upon  a  liquor  dealer's  bond  for  selling  to  a  minor  is  not  in  violation 
of  the  Fourteenth  Amendment  of  the  Federal  Constitution.  Following 
Douthitt  V.  State  (98  Texas,  344).    McLaury  v.  Watelsky,  394. 

2.  The  provision  in  the  Liquor  Dealer's  Act  (Rev.  Stats.,  art.  5060i)  exempt- 

ing native  wines  in  the  hands  of  the  producers  or  manufacturers  thereof 
is  not  a  discrimination  against  the  retail  liquor  dealer  of  which  he  can 
complain,  since  such  wines  in  his  hands  for  sale  are  subject  to  the  same 
regulations  as  other  liquors,  and  his  liability  on  his  bond  as  such  dealer 
can  not  be  affected  thereby.    Id. 

3.  Where,  in  a  suit  on  a  liquor  dealer's  bond,  the  original  petition  alleged 

more  than  two  breaches   ($500  penalty  for  each),  but  damages  were 
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claimed  in  the  sum  of  $1,000  only,  the  County  Court  had  jurisdiction, 
and  hence  a  second  petition,  filed  two  years  later  and  alleging  only  two 
breaches,  did  not  for  the  first  time  set  up  a  case  within  the  jurisdiction, 
barred  at  that  time  by  limitations.    Id. 

4.  The  fact  that  a  liquor  dealer's  bond  binds  not  only  the  maker  and  his 

sureties,  but  also,  and  in  addition  to  the  statute,  their  heirs  and  legal 
representatives,  does  not  render  the  bond  invalid,  since  an  action  thereon 
is  penal,  and  does  not  survive  the  principal  obligor,  and  the  additional 
matter  maj^  be  rejected  as  surplusage.    Id. 

5.  If  the  provision  in  the  Liquor  Dealer's  Act  prohibiting  a  ^ift  of  liquors 

be  inoperative  because  the  matter  of  gift  is  not  mentioned  m  the  caption, 
this  does  not  affect  the  validity  of  the  remainder  of  the  Act,  or  pre- 
vent recovery  on  a  liquor  dealer's  bond  for  breach  thereof  in  selling 
liquor  to  a  minor.    Id. 

6.  The  State,  in  suit  for  penalties  for  breach  of  a  liquor  dealer's  bond,  is 

not  limited  to  the  recovery  of  a  single  penalty  irrespective  of  the  num- 
ber of  conditions  broken  or  the  number  of  breaches  of  any  one  condition. 
HatDthome  v.  State,  122. 

7.  Evidence  considered,  and  held  to  afford  proof  that  the  second  story  of  a 

saloon  building  in  which  gaming  was  carried  on  was  under  control  of 
the  proprietor  of  the  saloon,  and  to  support  a  recover/  against  him  for 
breach  of  the  conditions  of  his  bond.    Id. 

8.  It  is  not  necessary  that  the  proof  of  breach  of  a  liquor  dealer's  bond  cor- 

respond in  time  with  the  date  alleged  in  the  petition.    Id. 

9.  There    was    no    violation    of    the    condition    in    a    liquor    dealer's    bond 

that  the  seller  should  not  maintain  a  screen  or  other  device  to  ob- 
struct the  view,  where,  owing  to  the  irregular  form  of  the  room  rented 
for  carrying  on  the  business,  the  bar  could  not  be  seen  from  the  front 
door,  no  screen  or  other  device  being  used  to  obstruct  the  view.  State 
V.  Langran  d  Co.,  69. 

10.  The  failure  of  a  purchaser  of  an  unexpired  liquor  license  to  have,  as  re- 

quired by  Revised  Statutes,  article  5056,  the  transfer  of  the  license 
made  on  the  books  of  the  officer  issuing  it,  and  to  file  an  application 
with  the  county  clerk  designating  the  particular  house  in  which  he  pro- 
posed to  conduct  his  business,  and  to  have  such  designation  made  in  the 
license,  did  not  render  void  his  liquor  dealer's  bond.  Faulkner  v.  Cas- 
sidy,  416. 

11.  Where  the  petition,  in  an  action  for  violation  of  the  conditions  of  a  liquor 

dealer's  bond,  alleged  that  defendant  was  engaged  in  selling  liquors  at  a 
designated  street  number,  and  the  bond,  which  was  set  out  in  the  peti- 
tion, specified  the  same  place,  the  petition  was  not  subject  to  demurrer 
because  no  application  for  license  was  filed  by  defendant  designating  the 
particular  place  where  the  business  was  to  be  carried  on.    Id. 

12.  Defendant  having  accepted  the  unexpired  license,  executed  the  bond  and 

conducted  his  business  thereunder,  was  estopped,  as  against  a  third 
party,  suing  for  a  violation  of  the  conditions  of  the  bond,  to  deny  the 
validity  of  the  transfer  of  the  license  because  of  want  of  authority  in 
the  agent  making  the  transfer.    Id. 

Live  Stock. 

Damages  in  transportation  of.    See  Carriers  of  Freight,  1,  2,  5-12» 

Iiocal  Option. 

Effect  upon  previous  lease.    See  Contract,  4. 

1.  Article  3387,  Revised  Statutes,  governs  the  notice  required  for  an  election 

for  prohibiting  the  sale  of  intoxicating  liquors  in  a  county  or  subdi- 
vision thereof,  and  was  not  repealed  and  different  notice  substituted  by 
sections  41  and  42  of  the  General  Election  Law  of  1903  (Acts  28th  Leg., 
pp.  140,  141).    McHam  v.  Love,  512. 

2.  An  election  under  the  Local  Option  Law  in  August,  1904,  having  been  duly 

held  in  a  county,  on  notice  as  required  by  Revised  Statutes,  article  3387, 
and  declared  to  result  in  prohibition,  another  like  election  in  the  same 
territory  could  not  be  ordered  in  October  following;  and  mandamus  re- 
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quiring  the  Commissioners'  Court  to  order  such  election  on  due  petition 
therefor,  on  the  ground  that  the  first  election  was  void  for  the  want  of 
proper  notice,  was  rightly  refused.  Id, 
3.  The  fact  that  the  Circuit  Court  of  the  United  States  had  permanently  en- 
joined the  Commissioners'  Court  of  the  county  from  publishing  the 
order  declaring  the  adoption  of  prohibition  in  a  county  under  the  Local 
Option  Law,  did  not  annul  the  election,  nor  make  it  lawful  to  immedi- 
ately order  another  election.    Id, 

Lost  Instrnment. 

Proof  of  search  for.    See  Evidence,  1. 

Proof  of  execution.    See  Evidence,  41, 

Testimony  as  to  existence.    See  Evidence,  42, 

Burden  of  proving  execution  and  acknowledgment.    See  Evidence,  43. 

Lumber  Company. 

As  operator  of  a  railroad.    See  Master  and  Servant,  11, 
Lnnatle. 

Sale  of  homestead  by  guardian.    See  Homeatead,  18, 

XandamuB. 

To  require  commissioners  to  order  election.    See  Local  Option,  2, 

Market  Value. 

Testimony  in  regard  to.    See  Evidence,  I4,  15,  20, 

Karks  and  Brands. 

Delivery  of  cattle  by  recording.  .  See  Statute  of  Frauds,  8, 

ICarried  Woman. 

1.  The  wife  is  jointly  liable  with  the  husband  for  torts  committed  by  her, 

such  as  the  destruction  of  trees  and  fences  on  the  land  of  another,  and 
her  separate  property  may  be  subjected  to  a  judgment  rendered  against 
her  for  her  torts.    Mageratadt  v.  Lambert,  472. 

2.  Where  the  consideration  for  a  purchase  of  the  property  and  franchises  of 

a  railroad  corporation  at  receiver's  sale  was  paid  out  of  the  separate 
funds  of  a  married  woman,  and  the  deed  was  taken  in  the  name  of  a 
third  party,  who  bid  it  in  for  her  use  and  benefit,  she  became  thereby 
vested  with  the  absolute  title,  which  could  be  divested  only  by  written 
transfer  duly  acknowledged  by  her,  or  by  estoppel  or  limitation.  Harle 
V.  Texas  80.  Ry.  Co.,  43. 

3.  Where  such  third  party,  vested  with  the  legal  title,  conveyed  the  property 

to  K.,  who  was  acting  for  a  bank,  to  secure  a  loan  by  it  to  the  married 
woman  and  her  husband,  and  after  a  new  corporation  was  organized  to 
operate  the  road  K.  conveyed  the  property  to  such  new  corporation, 
which  had  notice  of  the  wife's  rights,  her  title  did  not  pass,  the  deed 
to  K.  being  intended  only  as  a  security  and  conferring  on  him  no  power 
to  convey.    Id. 

4.  The  new  corporation  issued  certificates  of  stock  to  certain  parties,  among 

them  the  wife,  who  endorsed  in  blank  those  issued  to  her,  and  they  were 
hypothecated  by  her  husband,  part  of  them  being  placed  with  K.  to  se- 
cure the  debt  due  the  bank,  in  lieu  of  the  deed  to  K.  The  husband  voted 
and  controlled  the  wife's  stock  in  the  directors'  meetings,  none  of  which 
she  attended.  Held,  ihat  the  wife's  title  did  not  pass  to  the  new  corpo- 
ration, she  swearing  that  she  never  consented  to  the  sale  of  her  interest 
in  the  property,  and  the  deed  executed  by  K.  to  the  new  corporation  re- 
maining in  her  possession  undelivered,  though  the  directors'  minutes 
recited  that  it  was  accepted.    Id, 

5.  A  married  woman  is  not  estopped  by  the  acts  and  representations  of  her 

husband,  nor  by  her  own  conduct,  unless  she  is  guilty  of  some  act  of 
fraud,  and  an  estoppel,  to  be  available,  must  be  pleaded  by  the  party 
claiming  the  benefit  thereof.  Id. 
•6.  To  estop  a  married  woman  from  asserting  rights  to  land  she  must  have 
been  guilty  of  some  positive  act  of  fraud,  or  of  an  act  of  concealment  or 
Vol.  XXXIX.  Civil— 44. 
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suppression  which  would  in  law  be  equivalent  thereto,  which  act,  repre- 
sentation or  concealment  was  intended  to  cause  another  to  alter  his 
position  or  condition,  and  has  actually  had  such  effect.  Mere  failure 
of  the  wife  to  give  notice  of  her  right  to  land,  the  legal  title  to  which 
is  in  the  husband's  name,  to  officers  of  the  State,  who  accept  her  hus- 
band as  surety  on  an  official  bond,  will  not  estop  her  from  claiming  the 
land  as  against  a  purchaser  of  it  through  an  execution  sale  made  for 
and  to  the  State.    Matador  Ld,  d  C.  Co.  v.  Cooper,  100. 

Master  and  Servant. 

Injury  by  collision  with  pushcar.    See  Instructions  to  Juries,  26-Sl. 

Wreck  caused  by  washout.    See  Negligence,  1-5. 

Engineer  worked  beyond  statutory  hours.    See  Negligence ,  12. 

Switchman  caught  in  unblocked  guard-rail.    See  Negligence,  IS. 

Cars  moved  during  inspection.     See  Negligence,  14-18. 

Relying  on  assurance  of  foreman.    See  Negligence,  15-17. 

Controlling  speed  of  switch  engine.    See  Negligence,  20,  21. 

Engine  moved  while  cleaning  it.     See  Negligence,  22. 

Section  hand  thrown  from  handcar.    See  Negligence,  23,  2\. 

Improper  treatment  in  hospital.    See  Negligence,  25. 

Falling  in  front  of  train.     See  Proximate  Cause,  3. 

1.  The  sections  of  the  Arizona  statutes  adopting  the  common  law  and  making 

corporations  liable  for  negligent  injury  to  servants  (Rev.  Stats.,  Ariz., 
1001,  arts.  2533,  2767)  do  not  change  the  common-law  rule  imposing 
on  the  master  the  duty  of  inspection  and  making  him  responsible  for  the 
negligence  of  an  inspector  to  whom  he  delegates  the  duty,  although  the 
inspector  and  the  injured  party  are  fellow  servants.  El  Paso  d  8.  W. 
Ry.  Co.  V.  Vizard,  534. 

2.  The  question  as  to  whether  there  was  a  negligent  inspection,  or  a  failure 

to  inspect,  was  one  of  fact  for  the  jury,  notwithstanding  the  inspector 
testified  that  he  made  the  proper  inspection.    Id. 

3.  The  servant  has  the  right  to  rely  upon  the  assumption  that  the  machinery, 

tools  and  appliances  with  which  he  is  to  work  are  reasonably  safe,  and 
he  is  not  required  to  use  ordinary  care,  by  inspection,  to  see  that  they 
are  safe.    Id. 

4.  In  an  action  by  a  brakeman  for  injuries  resulting  from  his  falline  from 

the  side  of  a  moving  car  in  attempting  to  mount  it,  a  hand-rail  having 
given  way,  it  was  error  for  the  charge  to  submit  to  the  Jury  as  a  ques- 
tion of  fact  whether  negligence  on  the  part  of  plaintiff  in  attempting 
to  mount  the  car  as  he  did  contributed  to  his  injury.    Id. 

5.  Where  the  master  seeks  to  escape  liability  on  the  ground  that  the  servant 

assumed  the  risk,  he  must  show  that  the  servant  understood  and  ap- 
preciated the  risk,  since  without  this  his  mere  knowledge  of  the  danger 
will  not  preclude  him  from  recovering.    Id. 

6.  Where  a  car  had  been  moved  from  one  place  to  another  between  the  in- 

spection and  the  injury,  caused  by  a  handhold  giving  way,  and  it  was 
shown  that  the  nuts  on  the  handhold  fastenings  might  become  loose  in 
running  that  distance,  it  was  a  question  for  the  jury  whether  the  rail- 
road fulfilled  its  duty  in  properly  inspecting  the  car  the  day  before  the 
injury.    Id. 

7.  Evidence   in   case   of  section  hand   injured  by  collision   of  train  with   a 

pushcar,  which  he  was  trying  to  get  off  the  track,  considered,  and  held 
to  support  a  recovery  and  justify  the  refusal  of  instructions  to  find  for 
defendant  because  plaintiff  was  negligent  or  had  assumed  the  risk.  In- 
ternational d  O.  N.  Ry.  Co.  V.  Tisdale,  372. 

8.  A  railroad  employe,  whose  place  to  work  is  on  the  road,  has  the  right  to 

assume  that  the  company  has  exercised  ordinary  care  to  make  it  a  rea- 
sonably safe  place  for  him  to  do  his  work,  and  unless  he  knows  that  this 
duty  has  not  been  discharged,  and  the  danger  incident  to  such  failure, 
he  does  not  assume  the  risk  arising  therefrom.  Oulf,  C.  d  8.  F.  Ry.  Co. 
V.  Boyce,  196. 

9.  An  employe  has  the  right  to  assume  that  his  employer  has  provided  a  safe 

place  for  him  to  work  in,  and  safe  appliances,  and  he  does  not  assume 
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the  risk  arising  from  the  employer's  failure  to  perform  that  duty  unless 
he  knows  of  the  failure  and  attendant  risk,  or,  in  the  ordinary  discharge 
of  his  own  duty,  must  necessarily  have  acquired  such  knowledge.  Hyn- 
8on  17.  8t.  Louis  8,  W.  Ry,  Co.,  48. 

10.  Where  an   experienced   railroad   man   had   worked   for   seven   months   as 

switchman  in  a  yard  where  all  the  guard-rails  were  not  blocked,  he 
must  be  held  to  have  known  of  such  conditions  there,  and  to  have  as- 
sumed the  risk  resulting  therefrom.    Id, 

11.  Where  a  yard   switchman,   with   knowledge  that  the   automatic  coupler 

would  not  work,  and  of  the  danger  of  the  situation,  went  between  slowly 
moving  cars  to  make  a  coupling,  in  violation  of  the  company's  rule  for- 
bidding this,  he  assumed  the  risk  resulting  from  his  so  aoing.    Id. 

12.  Because  the  engine  wiper  knew  that  a  switch  engine  was  liable  at  any 

time  to  make  a  coupling  from  the  other  end  of  the  nearby  string  of 
cars,  he  did  not  assume  the  risk  resulting  from  its  being  negligently 
made.    Ft.  Worth  d  D,  C.  Ry.  Co.  v.  Smith,  92. 

13.  A  railway  company  is  bound  to  furnish  its  employe  a  safe  place  to  work, 

and  it  is  liable  for  injury  to  him  resulting  from  the  negligence  of  an- 
other company  to  which  it  has  given  the  right  to  use  its  yards  and 
track.    Id. 

14.  It  was  for  the  jury  to  determine  whether,  because  of  the  noise  made  there 

by  a  mill  and  cooperage  shop,  other  warning  than  the  ringing  of  the  bell 
at  the  time  of  making  the  coupling  should  have  been  given  by  the 
switching  crew  in  the  exercise  of  proper  care.  Id. 
16.  The  Texas  fellow-servant's  statute  (Rev.  Stats.,  arts.  45fi0f-4560h)  making 
railway  companies  liable  in  damages  for  the  negligence  of  a  servant 
affecting  another  servant  does  not,  as  applied  to  injuries  occurring  in 
this  State  and  resulting  in  death,  impose  a  burden  on  interstate  com- 
merce within  the  meaning  of  the  commerce  clause  of  the  Federal  Con- 
stitution, and  is  not  unconstitutional  as  affecting  railway*  companies 
engaged  in  interstate  commerce.  Missouri,  K.  d  T.  Ry.  Co.  v.  Nelson, 
269. 

16.  In  conferring  upon  Congress  the  right  to  regulate  commerce,  it  was  not 

intended  to  deprive  the  States  of  the  right  to  legislate  on  subjects  re- 
lating to  the  health,  life  or  safety  of  citizens,  whether  engaged  in  foreign 
or  interstate  commerce,  though  such  legislation  might  indirectly  or  re- 
motely affect  the  commerce  of  the  country.    Id. 

17.  The  statute  making  persons  operating  a  railroad  liable  for  injury  to  their 

servants  by  negligence  of  fellow  servants  (Batts'  Eev.  Stats.,  art.  4560ea; 
Act  of  January  18,  1897,  sec.  1)  embraces  a  lumber  company  operating 
an  engine  on  its  private  track  to  haul  logs  to  its  mill  and  lumber  from 
the  mill  to  the  public  railway  line;  it  is  liable  for  injury  to  the  servant 
coupling  its  cars  from  negligence  of  the  engineer  handling  its  locomo- 
tive.   Lodwick  Lumh.  Co.  v.  Taylor,  302. 

18.  The  fellow-servant  statute  of  Kansas  making  a  railroad  liable  to  an  em- 

ploye for  the  negligence  of  its  agents,  and  for  mismanagement  by  its 
engineers  or  other  employes,  is  similar  to  the  fellow-servant  statute  of 
Texas,  and  will  be  enforced  by  the  Texas  courts  where  they  have  ob- 
tained jurisdiction  of  the  parties  as  to  rights  arising  under  the  Kan- 
sas statute.  The  latter  creates  no  distinction  between  agents  on  the  one 
hand,  and  engineers  and  employes  on  the  other,  such  as  would  alter  the 
case.     Missouri,  K.  d  T.  Ry.  Co.  v,  Kellerman,  274. 

19.  The  laws  of  Texas  and  of  Kansas  being  substantially  the  same,  with  refer- 

ence to  the  doctrine  of  comparative  negligence,  to  the  duty  of  the  master 
to  furnish  the  servant  with  safe  tools  and  a  safe  place  to  work  in,  and 
to  the  right  of  defendant  to  have  a  special  verdict,  objections  on  these 
grounds  to  the  Texas  courts  exercising  jurisdiction  in  this  case  are  held 
not  tenable.    Id. 

20.  Nor  does  the  fact  that,  in  Kansas,  the  defendant  could  have  the  jury  view 

the  place  of  the  injury  constitute  such  an  objection,  since  the  statute 
does  not  give  this  as  an  absolute  right,  it  being  discretionary  with  the 
judge  trying  the  cause.    Id, 
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21.  The  court  properly  excluded  evidence  of  the  Kansas  statute  limiting  the 

recovery  in  a  case  of  death  by  wrongful  act  to  $10,000,  this  being  an 
action  for  injuries  not  causing  death.    Id, 

22.  Defendants  may  be  jointly  sued  for  injury  from  the  negligence  of  a  fore- 

man representing  both,  to  one  serving  under  him,  though  the  relation  of 
foreman  is  created  by  different  contracts  as  to  each  defendant,  and  that 
of  master  and  servant  by  different  circumstances,  as  where  plaintiff,  a 
servant  of  one  company,  without  notice  of  any  change  in  his  employ- 
ment, is  set  by  his  foreman  to  work  under  his  direction  in  assisting  an 
independent  contractor  in  making  a  structure  on  the  premises  of  his  em- 
ployer.   American  Cotton  Co.  v,  Simmons,  189. 

23.  A  servant  who  is  injured  by  the  negligence  of  his  foreman,  while  acting 

under  the  latter's  orders  in  assisting  about  construction  work  erected 
for  the  master,  and  on  his  premises,  by  an  independent  contractor,  may 
recover  of  the  master,  though  the  foreman  had  no  authority  to  set  him 
at  such  work,  if  the  servant  was  ignorant  of  such  want  of  authority.  Id. 

24.  The  obligation  of  the  master  to  furnish  the  servant  suitable  appliances  for 

doing  his  work  attaches,  though  the  construction  of  such  appliances  is 
committed  to  fellow  servants,  as  where  they  erect  a  framework  to  bear 
the  weight  of  an  oil  tank  in  lowering  it  into  a  pit,  which  gives  way  and 
injures  a  servant  in  the  process.    Id, 

25.  Where  plaintiff,  a  painter  and  paper  hanger,  contracted  with  defendant 

to  do  certain  decorating  and  painting  for  a  fixed  price,  plaintiff  to  fur- 
nish all  material  and  employ  his  own  help,  he  was  an  independent  con- 
tractor, and  not  a  servant  of  defendant,  since  he  represented  the  lat- 
ter's  will  only  as  to  the  result  of  the  work,  and  not  as  to  the  means  by 
which  it  was  to  be  accomplished.  Evidence  held  not  to  show  that  de- 
fendant's manager  was  exercising  such  supervision  of  the  work  as  would 
alter  the  case  and  render  defendant  liable  for  an  accidental  injurr  oc- 
curring to  plaintiff  in  the  execution  of  the  work.  Bouihweatem  teU  d 
Telephone  Co.  v,  PariSf  424. 

Measure  of  Damages. 

Cattle  reshipped  from  destination.     See  Damages,  2-i, 

Difference  in  market  value.    See  Damages,  5-7,  9, 

Conversion  of  mortgaged  property.    See  Damages,  11, 

For  failure  to  complete  building.    See  Damages,  12,  13. 

Loss  of  profits  of  ice  machine.    See  Damages,  14,  15, 

For  destruction  of  grass.    See  Damages,  16,  18, 

Value  of  prospective  crops.    See  Damages,  19,  20, 

For  destruction  of  grass.     See  Damages,  21, 

For  conversion  of  crop.    See  Damages,  22,  23, 

For  breach  of  lease  contract.    See  Damages,  24-26, 

For  breach  of  contract  of  lease.    See  Landlord  and  Tenant,  6, 

From  railway  in  street.     See  Railways,  4, 

Where  seller  elects  to  keep  goods.    See  Sale,  S, 

Mental  Capacity. 

Opinion  of  nonexpert  on.    See  Evidence,  12,  22. 

Mental  Suffering. 

Caused  by  physical  injury.    See  Damages,  27, 
Recovery  held  not  excessive.    See  Damages,  5|. 

Minors. 

Possession  of  land  by  parent.    See  Adverse  Possession,  1, 
Gift  of  intoxicating  liquor  to.    See  Liquor  Dealer's  Bond,  5. 
Parol  gift  of  cattle  to.    See  Statute  of  Frauds,  8, 

Mistake. 

1.  Where  the  issue  of  mistake  vel  non,  in  the  execution  of  a  deed  in  the  name 
of  D.,  as  grantee,  was  between  D.'s  creditor  and  a  third  person,  to  whom 
D.  had  conveyed  the  land,  it  was  immaterial  as  to  whether  or  not  D.'s 
grantor  shared  in  the  mistake.    Jones  v.  Humphreys,  644. 
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JEoBopoly. 

Conspiracy  to  seoure.    See  Conspiracy,  1S» 

Xortgage. 

Adjustments  of  equities  with  partner.    See  Chattel  Mortgage,  X, 

Description  of  cattle  in.    See  Chattel  Mortgage,  -2,  3,  4. 

Failure  to  record.    See  Chattel  Mortgage,  5. 

Conversion  of  property  in  another  State.    See  Chattel  Mortgage,  6,  7. 

Conversion  of  mortgaged  property.    See  Damages,  11. 

As  affected  by  designation  of  homestead.    See  Homestead,  2,  6. 

Designation  of  homestead.    See  Homestead,  2-6, 

Uninforceable  against  homestead.    See  Homestead,  11, 

For  purchase  money  and  improvements.    See  Homestead,  16,  17. 

Deed  operating  as.    See  Married  Woman,  3, 

Right  to  appomtment  of  receiver.    See  Receiver,  6,  7. 

Extension  of  time  on.    See  Wife's  Separate  Property,  -}-7. 

JCotlon  for  New  Trial. 

1.  Error  in  failing  to  render  judgment  for  the  full  amount  of  a  note  sued  on 

may  be  corrected  on  appeal;  but  if  it  was  not  presented  on  motion  for 
new  trial  below  appellant  must  pay  the  costs  of  appeal.  Sweet  v.  Lyon, 
460. 

2.  The  sufficiency  of  the  evidence  to  support  the  verdict  will  not  be  consid- 

ered on  appeal  unless  presented  in  a  motion  for  a  new  trial.  Dean  v. 
Gate,  187. 

liuiioipal  Bonds. 

1.  Bonds  duly  issued  by  s.  de  facto  town  corporation,  and  assumed  by  a  suc- 

ceeding de  jure  corporation,  in  conformity  with  the  statute  authorizing 
such  assumption,  are  valid,  notwithstanding  the  town  may  have  had 
less  than  the  requisite  one  thousand  inhabitants  during  the  life  of  the 
de  facto  corporation.  (Rev.  Stats.,  art.  616,  as  amended  by  Acts  of 
1897,  p.  64.)     Bradford  v,  Westhrook,  638. 

2.  An  injunction  will  not  lie  at  the  instance  of  a  taxpayer  to  restrain  the  col- 

lection of  a  tax  levied  to  pay  town  bonds,  where  neither  the  town  nor 
the  holders  of  the  bonds  are  made  parties  to  the  proceeding.    Id. 

Xnniolpal  Corporation. 

De  facto  town.    See  Municipal  Bonds,  1, 

Xutnality. 

As  to  mistake  in  deed.    See  Mistake,  1. 

Negligence. 

In  transportation  of  cattle.    See  Carriers  of  Freight,  10. 

In  boardmg  moving  train.    See  Carriers  of  Passengers,  3-5. 

In  boarding  moving  street  car.     See  Carriers  of  Passengers,  6-S. 

Derailment  by  bad  track.    See  Carriers  of  Passengers,  9,  10. 

Unfastened  car  door.    See  Carriers  of  Passengers,  11, 

Presumed  from  derailment  of  train.    See  Carriers  of  Passengers,  10. 

In  repair  of  streets.    See  Cities,  2,  8. 

Proof  of  defective  track.    See  Evidence,  29,  SO, 

Proof  of  rules  of  railway.    See  Evidence,  32, 

Accidents  from  similar  cause.     See  Evidence,  .^5. 

Changes  made  after  accident.    See  Evidence,  48,  50,  51. 

Distinct  matters  of  defense.    See  Instructions  to  Juries,  4. 

Burden  of  proof.    See  Instructions  to  Juries,  28. 

In  speed  of  train.    See  Instructions  to  Juries,  37,  38. 

Of  master's  personal  duty.    See  Master  and  Servant,  1, 

Evidence  presenting  question  of  fact.    See  Master  and  Servant,  2. 

Duty  to  inspect  machinery.    See  Master  and  Servant,  3. 

Evidence  not  presenting  question  of  fact.    See  Master  and  Servant,  4. 

Risks  assumed  by  employe.    See  Master  and  Servant,  5. 

Evidence  as  to  proper  inspection.    See  Master  and  Servant,  6. 
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Evidence  sufficient  to  show.    See  Master  and  Servant,  7. 

Safe  place  for  servant  to  work.    8ee  Master  and  Servant,  8-11,  IS,  19. 

Rii^ks  not  assumed  by  servant.    See  Master  and  Servant,  5,  8,  9,  12. 

Risks  assumed  by  servants.    See  Master  and  Servant,  10,  11, 

Handrail  giving  way.    See  Master  and  Servant,  4,  6, 

Collision  of  train  with  pushcar.    See  Master  and  Servant,  7. 

Foot  caught  in  unblocked  guard-rail.     See  Master  and  Servant,  10. 

Coupling  moving  cars.    See  Master  and  Servant,  11. 

Cars  moved  by  switch  engine.    See  Master  and  Servant,  12-di, 

Acts  of  fellow  servants.    See  Master  and  Servant,  15-21, 

Act  of  independent  contractor.    See  Master  and  Servant,  22,  25. 

Act  of  servant's  foreman.    See  Master  and  Servant,  2S. 

Machinery  constructed  by  fellow  servants.    See  Master  and  Servant,  S^. 

In  preventing  overflow.    See  Overflow,  3, 

Falling  in  front  of  train.    See  Proximate  Cause,  S, 

In  permitting  growth  of  Johnson  grass.    See  Railways,  6. 

With  respect  to  drainage  of  railway.    See  Railways,  8,  9, 

In  communicating  fire.    See  Railways,  10. 

Omission  of  crossing  signals.    See  Railways,  11. 

Frightening  horses.    See  Railways,  12. 

1.  The  question  as  4jo  whether  the  evidence  in  regard  to  an  accident  shows 

that  it  was  directly  caused  by  an  act  of  God,  is  one  of  fact  to  be  de- 
termined by  the  jury,  as  also  whether  the  accident  would  have  occurred 
had  it  not  been  for  the  concurrence  of  defendant's  negligence  with  the 
act  of  God.    Gulf,  C.  d  S.  F.  Ry,  Co,  v.  Boyce,  105. 

2.  Where  defendant's  negligence  concurs  with  the  act  of  God,  and  the  injury 

would  not  have  occurred  but  for  such  negligence,  the  defendant  is  lia- 
ble.   Id, 

3.  Where  the  evidence  showed  a  very  hard  rain,  which  caused  the  water  to 

wash  over  a  railroad  track,  it  could  not  be  said  as  a  matter  of  law 
that,  by  the  exercise  of  reasonable  care,  prudence  and  diligence,  the 
company  could  not  have  so  constructed  its  culverts  as  to  have  pre- 
vented its  track  there  from  being  rendered  unsafe  for  its  trainmen  by 
the  rain.    Id, 

4.  Where  a  rule  required  that  in  case  of  extraordinary  rains  engineers  should 

make  careful  inquiry  and  extra  stops,  and  send  a  man  ahead  to  examine 
bridges,  trestles,  etc.,  and  a  train  running  slowly  was  derailed  before  it 
came  within  one  hundred  yards  of  a  bridge  reported  dangerous,  and 
the  night  was  dark,  it  was  for  the  jury  to  say  whether  the  engineer's 
failure  to  send  a  man  out  was  contributory  negligence — ^that  is,  a  failure 
to  exercise  such  a  degree  of  care  as  a  man  of  ordinary  prudence  would 
have  exercised  under  the  same  or  like  circumstances.    Id. 

5.  An  engineer  running  a  passenger  train  is,  as  to  the  matter  of  his  own 

safety,  bound  to  exercise  only  ordinary  care  and  prudence  under  the 
circumstances.    Id. 

6.  Where  plaintifTs  action  is  predicated  solely  on  defendant's  negligence  after 

discovering  him  in  a  position  of  peril,  his  contributory  negligence  in 
getting  into  such  position  is  not  a  defense  nor  an  issue  in  the  case. 
Northern  Texas  Trac.  Co.  v.  Yates,  115. 

7.  An  allegation  that  defendant  street-car  company  negligently  caused  its 

rails  to  become  charged  with  electricity  in  a  dangerous  manner,  causing 
.  the  horse  drawing  plaintiff's  cart  to  fall  when  stepping  on  the  rails, 
which  resulted  in  throwing  plaintiff  out  of  the  cart  ana  thus  injuring 
him,  does  not  authorize  a  charge  upon  the  theory  that  the  car,  through 
the  negligence  of  those  operating  it,  collided  with  plaintiff's  cart,  re- 
sulting in  his  injury;  nor  does  an  allegation  that,  after  plaintiff  was 
thrown  out  of  the  cart,  those  operating  the  car  failed  to  control  it,  and 
negligently  ran  it  against  plaintiff,  raise  the  issue  of  discovered  peril 
and  of  negligence  on  the  part  of  those  operating  the  car,  after  discov- 
ering plaintiff's  perilous  position,  in  failing,  by  the  exercise  of  the  means 
at  hand,  to  avcid  injuring  him.    San  Antonio  Trac.  Co.  v.  Tost,  551. 

8.  The  issue  of  negligence  on  the  part  of  a  railway  company  in  failing  to 

have  a  flagman  stationed  at  a  public  crossing  should  be  submitted  to 
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the  jury  where  the  evidence  warrants  the  conclusion  that  such  precau- 
tion was  demanded.    Crowder  v.  St.  Louis  8.  W,  Ry.  Co.^  314. 
9.  Evidence  held  to  require  the  submission,  on  request,  of  the  issue  as  to 
negligence  in  the  operation  of  a  railway  engipe,  arising  on  the  discovery 
of  plaintiff's  imminent  peril.    Id. 

10.  The  burden  of  proof  is  on  the  plaintiff  to  refute  the  charge  of  contribu- 

tory negligence  only  in  cases  in  which  the  allegations  of  his  petition  or 
his  evidence  shows  negligence  on  his  part,  as  a  matter  of  law,  and  a 
charge  placing  such  burden  on  him  under  other  circumstances  is  error. 
Leima  v.  Houston  Elec.  Co.,  625. 

11.  Where  the  issue  of  contributory  negligence  was  fairly  submitted  in  the 

main  charge,  the  court  properly  refused  a  further  charge  in  relation 
thereto  repudiating  the  doctrine  of  comparative  negligence,  and  instruct- 
ing that  there  could  be  no  recoverv  if  both  parties  were  guilty  of  neg- 
ligence, causing  the  injury,  even  tnough  that  of  deceased  was  less  than 
the  negligence  of  the  other  party.  Misaourif  K,  d  T.  By.  Co,  v.  Nelson, 
269. 

12.  Where  a  statute  of  Arizona  prohibited,  under  penalty  as  a  misdemeanor, 

any  railway  company  from  requiring  its  employes  who  have  worked  for 
more  than  sixteen  consecutive  hours  to  again  go  on  duty  until  they  have 
had  at  least  nine  hours'  rest,  and  plaintiff,  a  railroad  engineer,  after 
sixteen  hours'  service,  had  registered  under  the  rules  for  p.  rest,  and 
was  asked  and  consented  to  immediately  make  another  run,  and  after 
continuous  ser\ice  for  over  thirty-one  hours  was  injured  in  a  collision 
because,  in  his  exhausted  condition,  ae  kept  his  train  on  the  main  track, 
instead  of  taking  a  siding,  his  injuries  were  the  result  of  his  contribu- 
tory negligence,  and,  having  been  a  party  to  the  violation  of  the  statute, 
he  could  not  avail  himself  of  it  to  excuse  the  negligence.  Smith  v. 
Atchison,  T,  d  S.  F.  Ry.  Co.,  468. 

13.  Where  it  was  shown  that  the  guard-rail  was  further  from  the  main  rail 

than  was  usual  and  proper,  and  that  the  switchman,  who  was  not 
charged  with  knowledge  oi  that  defect,  caught  his  foot  between  the  two 
while  uncoupling  cars,  the  space  between  such  rails  being  at  one  place 
three  to  three  and  a  half  inches,  and  the  sole  of  his  shoe  being  four 
inches  wide,  the  question  whether  the  shoe  could  have  been  pressed  in 
and  then  extricated  in  time  to  have  prevented  the  injury  presented  an 
issue  of  negligence  for  the  jury  to  determine.  Hynson  v.  St.  Louis  8. 
W.  Ry.  Co.,  48. 

14.  Evidence  in  an  action  by  a  car  inspector,  injured  through  the  backing  of 

an  engine  against  a  string  of  cars  while  he  was  between  them,  held  to 
raise  the  issues  of  defendant's  negligence  and  of  contributory  negligence 
and  assumed  risk  on  plaintiff's  pail,  and  to  warrant  the  jury's  verdict 
in  plaintiff's  favor.    Texas  Central  Ry.  Co.  v.  Phillips,  148. 

15.  Where,  in  an  action  for  injury  to  a  railroad  switchman,  the  charge  sub- 

mitted only  one  issue  of  negligence,  the  failure  of  the  foreman  directing 
the  work  to  keep  a  lookout  for  the  engine  making  the  coupling,  the  sub- 
mission, in  the  same  connection  and  sentence,  whether  or  not  such  fore- 
man directed  plaintiff  to  figure  the  tonnage  of  the  train  then  being 
made  up,  and  told  plaintiff  that  he,  the  foreman,  would  make  the  coup- 
ling, though  erroneous  because  not  warranted  by  the  pleading,  could  not 
have  affected  the  defendant  injuriously.  Missouri,  K.  &  T.  Ry.  Co.  t\ 
Kellerman,  276. 

16.  If  plaintiff  was  directed  by  his  foreman  to  figure  the  tonnage  on  the  cars, 

the  foreman  stating  that  he  would  keep  a  lookout  and  give  signals  to 
the  engineer  of  the  switch  engine,  plaintiff  was  not  guilty  of  contribu- 
tory negligence  in  failing  to  keep  a  lookout  or  give  signals,  as  it  would 
otherwise  have  been  his  duty  to  do.     Id. 

17.  A  charge  that,  if  the  jury  believed  from  the  evidence  that  plaintiff  and 

his  foreman  were  both  negligent,  and  that  such  negligence  contributed 
to  the  injuries,  they  should  find  for  defendant,  regardless  of  any  other 
fact  in  the  case,  was  properly  refused  as  misleading,  in  that  the  jury 
might  have  understood  therefrom  that  if  the  negligence  of  the  foreman 
alone  contributed  to  plaintiff's  injury  he  could  not  recover.    Id. 
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18.  Where  a  witness  for  the  defendant  company  testified  on  cross-«xaminat!on 

that  he  was  injured  on  the  same  occasion  with  plaintiff,  and  that  the 
company  had  settled  with  him,  a  requested  charge  limiting  such  testi- 
mony to  the  credibility  of  the  witness  was  properly  refused,  since  it 
tended  also,  when  unexplained,  to  show  an  admission  of  n^ligence  on 
the  company's  part.    Id, 

19.  Where  it  was  the  duty  of  the  brakeman   (plaintiff  here)   to  ride  on  the 

footboard  of  the  engine  under  the  circumstances  attending  his  injury, 
and  he  could  have  checked  the  speed  of  the  engine  by  signaling  to  the 
engineer,  but  failed  to  do  so,  it  was  error  for  the  charge  to  submit  the 
issue  of  negligence  in  the  speed  of  the  engine  and  in  the  engineer's  di- 
recting plaintiff  to  assume  his  position  on  the  footboard.  8t,  Louis  8, 
W,  Ry,  Co,  V.  Arnold,  161. 

20.  A  failure  of  the  engineer  to  stop  the  engine  before  reaching  a  derailing 

switch  would  not  fix  liability  on  the  railway  company  where  it  was  a 
dark  night  and  the  engineer  did  not  know  there  was  such  a  switch  ahead, 
but  the  brakeman  (plaintiff)  did  know  it,  and  was  stationed  on  the 
footboard  with  a  lantern  to  discover  the  switch,  but  did  not  signal  the 
engineer  to  stop.    Id. 

21.  One  is  guilty  of  contributory  negligence  who  negligently  does  or  omits  to 

do  something  which  helps  to  bring  about  an  accident  whereby  he  is  in- 
jured, and  contributory  negligence  is  a  complete  bar  to  an  action  of 
damages  by  the  injured  party,  even  if  the  other  party  was  ^ilty  of  n^- 
ligence  which  contributed  to  cause  the  accident;  and  it  is  immaterial 
which  party  was  the  most  negligent,  or  which  contributed  most  to  cause 
the  accident.    Id. 

22.  While  an  engine  wiper  was  engaged  in  cleaning  an  engine  standing  on  a 

switch  track  he  was  injured  by  reason  of  a  string  of  cars  standing  near 
being  backed  suddenly  against  the  engine  by  a  switching  crew  in  making 
a  coupling  at  the  other  end  of  the  string.  No  person  was  sent  forward, 
as  was  the  custom,  to  give  notice  of  the  movement  of  the  cars,  although 
the  switching  crew  knew,  or  should  have  known,  of  the  engine  being 
there.  Held,  that  negligence  was  sufficiently  shown  to  authorize  a  re- 
covery for  the  injury.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Smith,  92. 

23.  Evidence  in  an  action  for  injuries  to  a  railroad  section  hand  in  being 

thrown  from  a  moving  handcar,  held  sufficient  .to  show  actionable  negli- 
gence on  the  part  of  the  foreman  in  charge  of  the  car  in  failing  to  look 
out  for  obstructions  on  the  track.    Cane  Belt  Ry.  Co.  v.  Crosson,  369. 

24.  It  was  not  error  for  the  court  to  refuse  a  requested  special  charge  sub- 

mitting categorically  the  theory  of  the  foreman,  charged  with  the  duty 
of  keeping  a  lookout,  that  he  was  excusable  in  not  seeing  the  obstruction 
because  he  was  then  watching  some  boys  approaching  the  track  further 
on  ahead  (it  appearing  that  boys  had  been  in  the  habit  of  placing  ob- 
structions on  the  track),  where  it  had  not  been  pleaded  that  his  atten- 
tion had  been  so  attracted,  but  merely  that  he  was  doing  all  in  his  power 
to  guard  against  an  accident  from  obstructions,  amounting  only  to  a 
denial  of  negligence,  and  the  isRue  of  care  on  his  part  had  been  sub- 
mitted generally  in  the  main  charge.  Id. 
26.  In  an  action  for  personal  injuries  by  a  railroad  employe,  who  was  treated 
in  defendant's  hospital  until  duly  discharged,  evidence  showing  a  collar 
bone  broken  and  union  thereof  delayed,  and  that  such  resultant  condition 
was  due  to  improper  adjustment,  or  to  use  before  the  union  took  place, 
did  not  raise  the  issue  of  contributory  negligence  in  failing  to  properly 
care  for  the  injuries.    Id. 

26.  The  peculiar  attractiveness  of  a  railroad  turntable  to  children,  by  reason  of 

its  being  kept  unlocked  and  unguarded  near  a  street,  so  they  could  play 
and  ride  thereon,  operated  as  an  implied  invitation  for  them  to  do  so.* 
Denison  d  P.  8.  Ry.  Co.  v.  Harlan,  427. 

27.  Upon  the  issue  of  the  turntable  being  especially  and  unusually  calculated 

to  attract  children,  so  that  an  invitation  to  them  would  be  implied,  evi- 
dence that  it  was  no  more  attractive  than  ordinary  pools  of  water  near 
by  was  irrelevant  and  incompetent.    Id. 

28.  In  an  action  for  injury  to  a  child  while  playing  on  a  turntable,  the  court 
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did  not  err  in  refusing  to  charge,  there  bein^  no  evidence  to  authorize 
it,  that,  if  the  tumtaUe  was  no  more  attractive  to  children  than  many 
ordinary  objects,  such  as  wagons,  haystacks,  wood  piles  and  plows,  the 
verdict  should  be  for  the  defendant.    Id. 

29.  One  is  not  guilty  of  contributory  negligence  in  walking  along  a  railroad 

track  which  is  situated  in  a  street,  although  he  could,  by  taking  a  dif- 
ferent street,  have  avoided  the  track.  Rio  Orande,  8.  M.  d  P.  Ry,  Co.  v. 
Martinez,  460. 

30.  Where  the  action  was  for  the  death  of  a  bo/  killed  while  walking  along 

the  railroad  track  in  a  street,  a  requested  charge  that  if  the  boy  was  of 
ordinary  intelligence  and  experience,  and  there  were  no  circumstances 
to  take  his  attention  from  his  surroundings,  and  he  failed  to  see  or  hear 
the  train,  it  would  be  contributory  negligence,  was  properly  refused  as 
requiring  a  greater  degree  of  vigilance  than  could  be  imposed  as  a  mat- 
ter of  law,  and  as  ignoring  defendant's  duty  and  the  right  of  the  de- 
ceased to  expect  that  his  safety  would  be  regarded.    Id. 

31.  Where  the  charge  did  not  submit  the  issue  of  discovered  peril  the  court 

did  not  err  in  refusing  a  request  to  instruct  the  jury  that  they  were  not 
authorized  to  consider  such  issue.    Id. 

32.  Where,  in  an  action  for  the  death  of  a  boy  killed  by  a  train  while  walking 

along  a  railroad  track  in  a  street,  the  court  charged  that  if  defendant's 
employes  failed  to  station  a  man  on  the  end  of  the  (backing)  train  to 
keep  a  lookout,  or  if  they  did  not  give  signals  or  the  proper  signals  of 
warning  by  blowing  the  whistle  and  ringing  the  bell,  and  if  the  omis- 
sion to  do  any  one  or  more  of  these  things  was  the  proximate  cause  of 
the  death,  and  that  such  employe  or  employes  were  guilty  of  negligence, 
as  already  defined,  to  find  for  the  plaintiff,  such  charge  was  not  errone- 
ous as  stating  the  enumerated  acts  of  omission  to  be  negligence  as  a 
matter  of  law,  nor  as  being  a  comment  on  the  evidence  and  singling 
out  and  giving  undue  prominence  to  certain  parts  of  the  testimony,  nor 
in  permitting  the  jury  to  find  for  plaintiff  if  defendant  omitted  to  give 
any  of  the  signals,  nor  in  telling  the  jury  that  proper  signals  were 
blowing  the  whistles,  etc.,  notwithstanding  defendant  might  have  had  a 
man  on  the  car  to  give  warning.    Id, 

33.  Facts  held  to  show,  in  a  personal  injury  ca«e,  that  the  -injury  did  not  result 

from  n^ligence  on  the  part  of  defendant's  manager,  but  from  an  accident 
not  likely  to  have  been  foreseen  by  an  ordinarily  prudent  person.  South- 
toestem  Tel.  d  Telephone  Co.  v,  Paris,  424. 

34.  Railroad  companies  are  not  called  upon  to  keep  a  watch  for  people  near 

the  track  in  vehicles,  although  it  be  at  or  near  a  station  or  public  cross- 
ing, and  owe  no  duty  to  a  person  whose  horse  mip^ht  become  frightened, 
unless  its  employes  knew  of  the  presence  of  such  person,  and  caused  the 
locomotive  to  emit  unusual  and  unnecessary  noises.  Oulf,  C.  d  8.  P. 
Ry.  Co.  V.  Hard,  319. 

35.  Evidence  considered,  and  held  not  to  show  negligence  on  the  part  of  a  rail- 

•road  company,  while  switching  cars,  in  frightening  a  horse  near  the 
track,  it  not  appearing  that  its  employes  saw  the  horse  or  acted  in  other 
than  the  usual  way  in  operating  the  engine  and  moving  the  cars.    Id. 

36.  Evidence  held  sufficient  to  show  that  a  loud  blast  of  steam  from  a  railroad 

enffine,  frightening  a  horse  attached  to  a  buggy  and  being  driven  along  a 
public  road  running  parallel  with  the  railroad  track  was  unnecessary, 
and  negligently  made.    Chicago^  R.  I.  d  T.  Ry.  Co.  v.  Jones,  480. 

37.  Where  a  horse  running  at  large,  in  violation  of  a  city  ordinance,  fell  into 

an  open  well  on  defendant's  uninclosed  lot,  defendant  could  be  held  liable 
for  the  injury  only  on  the  ground  if  gross  negligence.  McCutchen  v. 
Oorsline,  146. 

38.  It  was  not  sufficient  in  this  case  to  charge  defendant  with  gross  negligence 

that  he  permitted  the  well  to  remain  open,  and  said  that  he,  and  not  the 
city,  would  be  liable  for  damages  caused  thereby,  since  it  was  not  rea- 
sonably to  be  expected  that  animals  forbidden  by  law  to  run  at  large 
would  trespass  on  the  lot  and  fall  into  the  well.    Id. 

39.  ''Rough  handling"  of  the  cattle  by  the  carrier  would  not  entitle  the  owner 
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to  damages  without  a  finding  that  such  rough  handling  was  negligently 
done.  Ft.  Worth  d  D.  C.  Ry.  Co.  v.  James,  408. 
40.  A  street  car  company  can  not  ordinarily  be  held  negligent  in  acting  in 
obedience  to  a  valid  ordinance  of  a  city  prescribing  its  duties  to  the 
public,  as  with  reference  to  where  its  cars  shall. or  shall  not  stop  at 
street  crossings.    McCahe  v.  San  Antonio  Trac.  Co.,  614. 

Hew  Cause  of  Action. 

Amendment  not  setting  up.    See  Amendment,  1, 

Hew  Trial. 

Questions  not  raised  by  motion.     See  Motion  for  New  Trial,  1,  2. 

1.  Where  plaintiff  went  to  trial  knowing  that  one  of  his  witn^ses  was  not 

present,  the  court  did  not  err  in  refusing  a  new  trial  to  procure  the 
testimony  jf  the  witness,  which  appeared  important,  but  was  cumulative, 
and  would  not  necessarily  change  the  result.    Doioell  v.  Dergfeld,  035. 

2.  Where  plaintiff  was  content  to  go  to  trial  on  the  evidence  at  hand,  with- 

out making  any  effort  to  exhaust  his  sources  of  proof,  he  was  not  entitled 
to  a  new  trial  to  procure  newly-discovered  evidence  merely  cumulative 
in  its  nature.    Id. 

Hon  Eft  Factum. 

Burden  of  establishing  defense.     See  Burden  of  .Proof,  2. 

1.  Where  a  bank,  sued  for  money  deposited  with  it,  plead  in  defense  the 

payment  by  it  of  a  check  drawn  for  the  money  and  signed  by  the 
plaintiff,  the  latter  could  not  introduce  evidence  to  show  that  the 
check  was  a  forgery  in  the  absence  of  a  sworn  plea  denying  the  exe- 
cution of  the  check  by  him  or  by  his  authority.  Rev.  Stats.,  arts  1192, 
1193,  1265,  2318,  construed.    State  Nat*l  Bank  of  E.  P.  v.  Stewart,  620. 

2.  The  statutory  provision    (Rev.   Stats.,  art.   1193)    that  "it  shall  not  be 

necessary  for  the  plaintiff  to  deny  any  special  matter  of  defense  plead 
by  defendant,  but  the  same  shall  be  regarded  as  denied  unless  ex- 
pressly admitted,"  does  not,  in  view  of  the  other  provisions  of  the 
statute,  obviate  the  necessity  of  plaintiff's  denying  under  oath  the 
execution  of  a  written  instrument  pleaded  by  the  defendant  and  charged 
to  have  been  executed  by  plaintiff,  and  that  such  instrument  is  a 
bank  check  and  in  the  nature  merely  of  a  receipt,  does  not  affect  the 
matter.     Id. 

3.  It  would  seem  that  the  fact  that  defendant  may  have   first   introduced 

evidence  of  the  genuineness  of  the  signature  to  the  check  would  not 
give  plaintiff  the  right,  by  evidence  in  rebuttal,  to  show,  without  any 

Slea  of  non  est  factum,  that  it  was  a  forgery — ^but  the  point  is  not 
efinitely  determined.     Id. 

Honresidents. 

Transitory  actions  between.     See  Jurisdiction,  1. 

Where   the   road   of   a   railway   company   incorporated   under  the   laws   of 

Kansas   extends   into  Texas   it  may  be  sued  here,   upon   service  duly 

had  in  Texas,  by  a  resident  of  Kansas  to  recover  for  personal  injury 

which  occurred  in  Kansas.    Missouri,  K.  d  T.  Ry.  Co.  v.  Kellerman,  274. 

Hote. 

By  partnership  after  dissolution.     See  Burden  of  Proof,  2. 
Payable  when   proniissor  became  able.     See  Limitation,  -6,  7. 
Correcting  judgment  as  to  amount.     See  Motion  for  New  Trial,  1. 
Estoppel  to  deny  signature.     See  Ratification,  1,  2. 

1.  In  an  action  against  one  sued  as  an  indorser  of  a  note  the  petition  is 

bad  on  general  demurrer  where  it  shows  that  the  time  has  passed 
when  his  liability  can  be  fixed  either  by  suit  or  protest,  and  fails  to 
allege  any  waiver  of  the  formalities  necessary  to  fix  such  liability. 
Beattchamp  v.   Chester,  234. 

2.  Evidence    considered    and    held    insufficient   to    show    that    defendant    had 

become  able  to  pay  the  note.     Glass  v.  Adoue  d  Lohit,  22. 
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Hotloe. 

That  land  was  claimed  adversely.     See  Adverse  Possession,  4. 

Of  conditions  causing  damages.     See  Carriers  of  Freight,  5. 

Of  shipper's  claim  for  damages.     See  Carriers  of  Freight,  9. 

Of  circumstances  causing  special  damage.     See  Carriers  of  Freight ^  12; 

Damages,  8,  9. 
By  record  of  instrument.     See  Chattel  Mortgage,  5,  6. 
Injury  by  affirmative  act.     See  Cities,  2,  3, 
That  possession  is  held  adversely.     See  Cotenants,  2. 
Of  consideration  of  conveyance.     See  County  School  Land,  SS. 
Of  right  reserved  in  grantor.     See  Dedication,  1, 
By   record  of  title.     See  Innocent  Purchaser,  1. 
Of  interest  of  wife  and  heirs.     See  Innocent  Purchaser,  3,  4,  5. 
Of  prohibition  election.     See  Local  Option,  1-2, 
By  possession  of  right  of  way.     See  Railroads,  2. 
By  possession  of  land.     See  Taa  Sale,  1,  2, 

1.  The  fact  that  the  deed  records  showed  the  original  deed  from  the  county 

to  B.  as  made  upon  an  unlawful  consideration  (locative  services)  did 
not  of  itself  charge  R.'s  grantee  with  notice  that  the  later  deed  made 
by  the  county  to  R.  and  reciting  only  a  money  consideration  was  in 
fact  made  partly  upon  another  consideration,  viz.,  B.'s  equitable  claim 
for  services  in  locatmg  the  land.  Rev.  Stats.,  art.  4652.  San  Angustine 
County  V.  Madden,  258. 

2.  At  the  time  R.  conveyed  the  land  K.  was  in   possession  as   her  tenant 

under  a  five  years'  lease,  but  had  also  secured  a  lease  from  the  county 
which  included  this  land  with  its  other  school  lands.  This  latter 
lease  was  not  recorded  until  after  R.  had  conveyed,  and  K.  continued 
paying  rent  to  R.  Held,  that  K.'s  possession  did  not  charge  R.'s 
grantee  with  notice  of  the  lease  by  the  county  or  its  adverse  claim.   Id. 

Nuisance. 

Injury  by  proximity  of  railway.     See  Railways,  3,  -J. 

Opinion. 

As  to  deterioration  in  value.     See  Damages,  25. 

As  to  plaintiff's  ability  to  work.     See  Evidence,  10, 

As  to  mental  capacity  of  testator.     See  Evidence,  12, 

As  to  elTect  of  personal  injuries.     See  Evidence,  13. 

As  to  market  value.     See  Evidence,  H,  17. 

As  to  reasonable  time  for  transportation.     See  Opinion,  18. 

As  to  sanity  of  one  making  declarations.     See  Evidence,  22. 

As  to  sufficiency  of  railroad  ties.     See  Evidence,  20. 

Conclusion  from  facts  which  can  not  be  reproduced.     See  Evidence,  53. 

As  to  value  of  property.     See  False  Representations,  1,  2. 

Overflow. 

Diversion    of  water   by   street   curbing.     See   Cities,   1-3, 
Injury  to  growing  crop.     See  Damages,  20. 

1.  Where  in  an  action  for  injury  to  land  and  crops  from  the  overflow  of 

surface  water  caused  bv  the  construction  of  an  embankment  it  was 
alleged  that  the  natural  flow  of  water  had  been  obstructed  by  the 
embankment  and  that  a  ditch  with  culvert  constructed  through  the 
embankment,  designed  to  carry  off  the  water,  was  not  large  enough 
for  that  purpose  during  times  of  freshets,  and  that  the  water  had 
no  other  outlet,  this  was  sufficient  to  raise  the  issue  of  an  improper 
construction  of  the  ditch  in  that  it  was  not  sufficient  to  carry  off  the 
water.     Bar  stow  Irrig.  Co.  v.  Black,  80. 

2.  Where  after  plaintifFs   land  and   crops   had  l)een   overflowed  for  several 

days  by  reason  of  defendant's  negligence  in  the  construction  of  its 
embankment,  they  cut  the  embankment  and  thus  drained  the  land, 
defendant  could  not  defeat  any  part  of  the  liability  on  the  ground 
that  plaintiffs  should  have  sooner  done  the  cutting  and  thus  prevented 
the  damage,   since  they   were  not  required  to  commit  a  trespass   in 
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order  to  protect  or  relieve  themselves  from  injury  reBulting  from  the 
act  of  a  wrongdoer.  Id. 
3.  The  defendant  irrigation  company  having  failed  in  its  duty  to  so  con- 
struct its  canal,  ditches  and  embankment  as  not  to  cause  injury  to 
adjacent  landowners  by  the  accumulation  of  w&ter  during  ordinary 
rainfalls,  it  was  liable  for  the  damage  resulting  therefrom,  no  matter 
how  learned  and  skillful  may  have  been  the  civil  engineers  it  em- 
ployed in  the  construction  work.     Id. 

Parent  and  Child. 

Liability  of  father  for  support.     See  Divorce,  3,  4* 

Parol  Evidence. 

To  vary  written  instrument.    See  Contract,  I. 

To  explain  language  of  writing.     See  Evidence,  40. 

Parol  Gift. 

Homestead  rights  attaching.     See  Homestead,  9,  10. 
Degree  of  proof  required.     See  Instructions  to  Juries,  3. 
Possession    without   improvements.      See   Specific   Performance,   1. 
Delivery  by  recording  mark  and  brand.     See  Statute  of  Frauds,  8. 

Parol  Sale. 

Payment  and  improvements.     See  Statute  of  Frauds,  1-6. 

Parties. 

Assi^ee  of   interest   in  judgment.     See  Attorney,  1. 

Testifying  as  to  transaction  with  decedent.     See  Evidence,  6. 

Testifying  to  transaction  with  ward.     See  Evidence,  25. 

To  suit  to  enjoin  tax.     See  Municipal  Bonds,  2. 

Not  joining  in  appeal.     See  Practice  on  Appeal,  3. 
1.  An  action  of  trespass  to  try  title  can  not  be  maintained  bv   the  wife 
alone   where  there   is   no   allegation   that   the  husband   had   failed   or 
refused  to  sue  for  her  or  to  join  her  in  the  suit.    Parks  v.  Worthington, 
421. 

Partition. 

1.  Where  in  trespass  to  try  title  plaintiff's  original  petition  prayed  for  a 
partition  of  the  land,  but  there  was  no  such  prayer  in  the  amended 
petition  on  which  the  case  was  tried,  and  all  the  owners  of  the  land 
were  not  made  parties  to  the  suit,  it  was  error  for  the  court  to  decree 
a  partition.     Keith  v.  Keith,  363. 

Partnership. 

Note  given  after  dissolution.     See  Burden  of  Proof,  2. 
Adjustment   of  equities   on   foreclosure.     See   Chattel   Mortgage,  1, 

Passenger. 

Taking  wrong  train.     See  Carriers  of  Passengers,  2, 
Boarding   moving  train.     See   Carriers  of  Passengers,  3,   i. 
Alighting  at   intermediate  station.     See   Carriers  of  Passengers,  5, 
Boarding  street  car  in  motion.     See  Carriers  of  Passengers,  6-^. 
Injuries  by  derailment  of  train.     See  Carriers  of  Passengers,  9,  10. 
Injury  by  unfastened  car  door.     See  Carriers  of  Passengers,  11. 
Ejection  for  nonpayment  of  fare.     See  Carriers  of  Passengers,  12. 

Penalties. 

Judgment  for  interest  on.     See  Interest,  1. 

Not  limited  to  single  breach.     See  Liquor  Dealer's  Bond,  6* 

For  nonpayment  of  taxes.     See  Warranty,  1-3. 

Pension. 

As  proof  of  identity.     See  Evidence,  36, 


Index.  701 

Penmial  Injuxy. 

Judgments  held  not  exceBsive.     See  Damagest  29-S4, 
To  husband  after  separation.     See  Divorce,  2, 
Natural  and  necessary   result.     See  Pleading,  5,  6. 
Particularitj  of  allegations.     See  Pleading,  7. 
General  allegations  held  sufficient.     See  Pleading,  9,  10. 

Plea  in  Abatement. 

1.  Where  the  record  shows  a  plea  in  abatement  acted  on  and  overruled  by 
the  court  but  fails  to  disclose  the  ground  on  which  the  court  acted 
it  will  be  presumed  that  it  was  upon  evidence  which  sustained  the 
ruling.     Hawthorne  i?.  State,  122. 

Flea  of  Privilege. 

Suit  in  county  of  endorser's  residence.     See  Venue,  1, 
To  be  sued  in  county  of  residence.     See  Venue,  1-5, 

Pleading. 

Amendment  not  constituting  new  cause  of  action.     See  Amendment,  i. 

In  action  to  set  aside  fraudulent  conveyance.     See  Bankruptcy,  3. 

Impeaching  consideration  of  written  contract.     See  Carriers  of  Freight,  2, 

Description  of  brands  of  cattle.     See-  Chattel  Mortgage,  3,  4. 

Alleging  plaintiff's  residence.     See  Divorce,  1. 

Amount  of  land  sought  to  be  condemned.    See  Eminent  Domain,  1. 

Submission  of  issues  not  pleaded.     See  Fundamental  Error,  1. 

Petition  bad  on  general  demurrer.     See  Fundamental  Error,  2. 

Replevy   bond   in  garnishment.     See   Garnishment,   i. 

Error  in  rulings  on  rendered  harmless.     See  Harmless  Error,  1, 

Fraud  to  defeat  mortgage.     See  Homestead,  3. 

Defendant's  homestead  rights.     See  Homestead,  10. 

Amount  in  controversy.     See  Liquor  Dealer's  Bond,  3, 

Variance  in  date  alleged.     See  Liquor  Dealer's  Bond,  8. 

Estoppel  by  fraud.     1^  Married  Woman,  5. 

Denying  execution  of  instrument.     See  Non  est  Factum,  1-5. 

To  show  liability  of  endorser.     See  Notes,  1, 

In  trespass  to  try  title.     See  Partition,  1, 

Verification  of  petition.     See  Records  of  Court,  1,  2. 

As  determining  effect  of  Judgment.     See  Res  Adjudicata,  1. 

Seeking  equitable  relief.     See  Trespass  to  Try  Title,  1, 

Seeking  alternative  relief.    See  Trespass  to  Try  Title,  2. 

Verdict  not  authorized  by.     See  Verdict,  1. 

1.  It  is  not  a  tenable  objection  to  evidence  in  support  of  a  plea  of  failure 

of  consideration  that  the  plea  is  not  verified,  if  no  exception  to  the 
plea  was  urged  on  that  ground,  as  the  want  of  verification  will  be 
considered  as  having  been  thereby  waived.     Oneal  v.  Wiseman,  592. 

2.  Failure  of  the  court  to  sustain  an  exception  to  matter  improperly  pleaded 

by  plaintiff  was  not  reversible  error  where  the  matter  was  pleaded 
merely  by  way  of  inducement,  and  was  not  relied  on  as  the  proper 
measure  of  damages.     City  of  Houston  v.  Hutcheson,  337. 

3.  Where   defendant's   answer   denied   the   authority  of   an   agent   to   make 

certain  material  changes  in  the  printed  proposals  made  to  plaintiff  and 
accepted  and  declared  on  by  him  as  the  contract,  and  plaintiff  made 
no  replication  to  this  defense,  it  was  error,  it  seems,  to  allow  plain- 
tiff to  prove  that  defendant  had  knowingly  permitted  the  agent  to  hold 
himself  out  as  defendant's  manager,  with  authority  to  execute  such 
contracts.     Wolf  Co.  v.  Oalhraith,  351. 

4.  Plaintiff,  suing  on  the  contract,  could  not  avail  himself  of  a  subsequent 

agreement,  changing  its  terms,  without  having  pleaded  such  agree- 
ment.    Cow  d  Co.  V.  Markham  d  Co.,  637. 

5.  In  an  action   for  personal   injuries  evidence  is  not  admissible  to   show 

injuries  other  than  those  expressly  alleged  unless  they  are  the  natural 
and  necessary  result  of  those  so  pleaded.  Wells,  Fargo  d  Co.  Eaapress 
V.  Boyle,  365. 
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6.  An  allegation  of  injury  to  the  head,  spine  and  nerves  will  not  warrant 

the  admission  of  evidence  showing  injury  to  the  eyes  and  sight.     Id. 

7.  Petition  in  an  action  for  personal  injuries  held  to  describe  the  injuries 

and  suffering  of  plaintiff  with  sufficient  particularity  as  against  special 
exceptions  thereto.    El  Paso  d  8.  W.  Ry.  Co.  v.  Vizard,  534. 

8.  A  petition   alleging  numerous  defects  negligently   permitted   in   the   ma- 

chinery and  operation  of  an  elevator,  by  the  fall  of  which  plaintiff 
was  injured,  which  alleged  its  fall  to  be  occasioned  by  certain  specified 
defects  "and  by  the  other  negligences  herein  alleged"  sufficiently  as- 
serted a  causal  connection  between  the  accident  and  all  the  defects 
alleged  to  exist.     Alexander  v.   McOaffey,  8. 

9.  Where  injuries  to  the  person  for  which  recovery  was  sought  are  internal 

and  invisible  and  incapable  of  specific  description,  general  allegations 
as  to  their  nature  and  extent  may  be  good  as  against  a  special  de- 
murrer.   Id, 

10.  Where   no   evidence   was   introduced   in   support  of  an   allegation   as   to 

special  damages,  error  in  overruling  special  exception  to  such  allega- 
tion becomes  harmless.     Id. 

11.  An  allegation  that  plaintiffs'  cattle  were  kept  in  unsuitable  pens   were 

sufficient  to  admit  proof  that  they  were  kept  in  a  muddy  inclosed 
lane  about  a  mile  long  and  300  yards  wide,  which  seems  to  have  been 
but  an  extension  of  what  was  generally  designated  as  the  pens.  Atchir- 
8on,  T,  d  8,  F.  Ry.  Co.  v.  Veale  d  Co.,  38. 

12.  Under   article    1193,    Revised    Statutes,    providing   that    it    shall    not    be 

necessary  for  the  plaintiff  to  deny  any  special  matter  of  defense  pleaded 
by  the  defendant,  but  the  same  shall  be  regarded  as  denied  if  not 
expressly  admitted,  a  replication  by  plaintiff  to  matters  pleaded  by 
defendant  which  does  not  expressly  admit  nor  expressly  deny  such 
matters  does  not  avoid  the  effect  of  the  statute  in  supplying  a  denial 
thereto;  and  hence  it  was  error  for  the  court  to  dismiss  plaintiff's 
petition  upon  sustaining  defendant's  demurrer  to  such  replication. 
Brown  v.   United  Moderns,  343. 

13.  The  ad  damnum  clause  in  a  petition  fixes  the  jurisdiction  of  the  court 

when  it  depends  on  the  amount  of  the  matter  in  controversy.  McLaury 
V.  Watehky,  395. 

14.  Where,  in  a  suit  in  trespass  to  try  title,  defendant  plead  specially  title 

by  parol  gift,  possession  and  improvements,  an  avoidance  of  this  claim 
on  the  ground  that  the  land  was  part  of  plaintiff^s  homestead  had  to 
be  specially  pleaded  by  plaintiff  to  avail  him.     Field  v.  Field,  2. 

15.  Where  plaintiffs  sued  in  trespass  to  try  title  for  160  acres  out  of  a  de- 

scribed 640  acre  tract,  and  their  petition  was  defective  in  not  specifi- 
cally describing  the  160  acres,  claimed  by  virtue  of  limitations  and 
possession  for  ten  years,  but  there  was  no  special  exception  taken  on 
that  account,  it  was  error  for  the  court  to  sustain  a  general  demurrer 
to  plaintiff's  petition  because  of  such  defect,  since  the  judgment  could 
award  to  plaintiffs  the  160  acres,  with  their  improvements,  to  which 
they  might  be  entitled.  Giddin^s  v.  Fischer,  97  Texas,  184,  distin- 
guished.   Parker  v,  Cameron  d  Co,,  30. 

Police  Power. 

As  affecting  interstate  commerce.     See  Master  and  Servant,  16, 

Possesiion. 

When   adverse  to  owner.     See  Adverse  Possession,   i-+. 

When  adverse  to  other  cotenants.     See  Cotenants,  2. 

Declarations  explaining  nature  of.     See  Evidence,  2J^. 

Testimony  considered  relevant  to.     See  Evidence,  26, 

Title  acquired  by.     See  Limitation,  2. 

Recovery  against  trespasser.     See  Limitation,  S. 

To  boundaries  specified  in  deed.     See  Limitation,  4. 

Held  not  interrupted.     See  Limitation,  5. 

As  notice  of  claim.     See  Notice,  2. 

Of  notice  of  right  of  way.    See  Railways,  2, 
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As  notice  of  ownership.    See  Taw  Sale,  1,  2, 

As  notice  to  taxing  officers.     See  Tax  Sale,  1,  2. 

Practice. 

Rulings  upon  this  subject  are  arranged  under  more  specific  heads.  See: 
Amendment,  1;  Argument  of  Counsel,  1,  2;  Aasignment  of  Error,  1-9 ; 
Attorney,  1;  Bill  of  Exceptions,  1,  2;  Brief,  1,  2;  Certiorari,  J,  2; 
Comity,  1;  Conclusions  of  Fact,  1;  Constables,  1;  Continuance,  1,  2; 
Cotenants,  1;  Deposition,  1-5;  Divorce,  1,  3;  Findings  by  Court,  J; 
Fundamental  Error,  1,  2;  Oamishment,  1;  Harmless  Error,  1-6;  Im- 
peachment of  Witness,  1;  Indemnity  Bond,  1;  Instructions  to  Juries, 
1-38;  Judgment  Lien,  1,  2;  Jurisdiction,  1,  2;  Motion  for  New  Trial, 
1,  2;  Municipal  Bondis,  2;  New  Trial,  1,  2;  Nonresident,  1;  Parties,  1; 
Partition,  1;  Plea  in  Abatement,  1;  Practice  in  Trial  Court,  1-3; 
Practice  on  Appeal,  1-10;  Receiver,  1-7;  Records  of  Court,  1,  2; 
Reformation  of  Conveyance,  1;  Res  Ad  judicata,  1;  Special  Issues,  1,  2; 
Venue,  1-5;  Verdict,  1,  2, 

Practice  on  Appeal. 

Exceptions  to   conclusions   of  trial   court.     See  Conclusions  of  Fact,   1. 
Error  not  harmless.     See  Damages,  5,  6. 
Where  verdict  is  general.     See  Damages,  IS, 
Errors  not  assign^.     See  Fundamental  Error,  1,  2. 
Error  rendered  harmless  by-  other  ruling.     See  Harmless  Error,  1-6. 
Questions  not  raised  below.     See  Motion  for  New  Trial,  1,  2. 
i.  In  the  absence  of  a  bill  of  exceptions  to  the  overruling  of  a  motion  for 
a  continuance  by  the  trial  court  its  action  in  the  matter  will  not  be 
reviewed  on  appeal.     Smith  v.  Hughes,  113. 

2.  Unless   it  appears  that  a  general  demurrer  to  plaintiffs  pleadings  was 

called  to  the  attention  of  the  trial  court  and  action  invoked  thereon, 
an  assignment  of  error  complaining  of  the  overruling  of  the  demurrer 
will  not  be  considered.    Id. 

3.  The  Appellate  Court  can  not  affirm  or  reverse  a  judgment  in  trespass  to 

try  title  rendered  in  favor  of  one  of  the  appellees  against  another  ap- 
pellee where  neither  of  those  party  appeal  as  against  each  other. 
Sullivan  v.  Michael,  564. 

4.  Where  in  an  action  against  a  principal   and  his  sureties  the  principal 

establishes  a  defense  in  bar,  the  sureties  can  not  be  held  bound,  and 
hence  on  an  appeal  by  the  plaintiff  from  a  judgment  in  favor  of  all 
the  defendants  if  a  sufficient  defense  in  bar  was  made  out  for  the 
principal,  errors  affecting  only  the  liability  of  the  sureties  are  imma- 
terial.    Thompson  v.  Chaffee,  667. 

5.  Where,  after  an  appeal  has  been  perfected,  the  appellee  institutes  a  suit 

in  the  trial  court  to  correct  the  record  in  the  case  as  to  a  matter 
upon  which  the  jurisdiction  of  the  Appellate  Court  depends,  he  is 
entitled  to  have  the  submission  of  the  cause  on  appeal  postponed  until 
the  final  determination  of  the  application  to  correct  the  record.  Texas 
d  N.  0.  Ry.  Co.  V.  Walker,  54. 
0.  A  ruling  excluding  evidence  will  not  be  revised  on  appeal  where  neither 
the  briefs  nor  the  bill  of  exceptions  taken  at  the  time  disclose  what 
"was  the  objection  which  the  court  sustained.    Jones  v.  Humphreys,  644. 

7.  In  the  absence  of  a  statement  of  facts  it  will  be  presumed  on   appeal 

that  a  judgment  in  a  divorce  case  partitioning  the  property  was  a 
fair  and  equitable  adjustment  of  the  rights  of  the  parties  and  was 
based  upon  evidence  authorizing  and  sustaining  it.  Longwell  v.  Long- 
well,  612. 

8.  Where  counsel  asked  an  improper  question  of  a  second  witness  after  the 

same  question  had  already  been  excluded  by  the  court,  and  the  court, 
upon  request,  instructed  the  jury  not  to  consider  the  question,  and 
the  record  did  not  indicate  that  the  question  influenced  the  verdict, 
the  action  of  the  court  in  permitting  the  question  to  be  asked  was  not 
reversible  error.     Texas  d  P.  Ry.  Co.  v.  Prude,  144. 

9.  Where  there   is  evidence  sufficient  to  support  the  finding  of  the  trial 
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judge,  the  matter  of  a  conflict  of  evidence  will  not  afford  ground  for 
reversing  the  judgment  on  appeal.     Tabei  v,  PoweU,  466. 
10.  A  verdict  clearly  supported  by  the  testimony  of  a  credible  witness  will 
not  be  set  aside  on  appeal  because  of  a  conflict  between  his  testimony 
and  that  of  another  witness.     Soott  d  Co,  v,  Woodard,  498. 

Practice  in  Trial  Court. 

Exceptions  to  conclusions  by  court.     See  Conclusion  of  Fact,  1. 
Persisting  in  asking  improper  questions.     See  Practice  on  Appeal,  8. 
Waiver  of  objection.     See  Special  Issues,  1. 

1.  A  statement  by  the  court  in  answer  to  an  objection  of  defendant  to  the 

examination  of  a  member  of  the  jury  panel  on  voir  dire  in  the  pres- 
ence of  the  panel  in  regard  to  his  knowledge  of  facts  in  the  case,  that 
the  jury  had  sense  enough  not  to  consider  that  as  evidence,  was  not 
prejudicial  to  defendant.     Alexander  v,   McQaffey,  8. 

2.  There  was  no  error  in  permitting  counsel,  on  the  exclusion  of  a  question 

to  his  witness,  to  state  in  the  presence  of  the  jury  what  the  witness 
would  answer  if  permitted,  for  the  purpose  of  incorporating  it  in  his 
bill  of  exceptions.     North  Texas  Const.  Co.  v.  Crawford,  66. 

3.  Where  the  judge,  after  the  jury  had  reported  that  they  could  not  agree, 

announced  to  them  that  it  was  expensive  to  litigants  and  the  courts 
for  juries  to  fail  to  agree,  and  ordered  them  to  retire,  admonishing 
them  to  agree  upon  some  sort  of  a  verdict,  this  was  prejudicial  error, 
the  jury  having  thereupon  returned  a  verdict  not  authorized  by  the 
pleadings.     Wootan  v.  Partridge,  346. 

Presumption. 

As  to  law  of  incorporation.     See  Benefit  Society,  4< 

Of  negligence  from  derailment  of  train.    See  Carriers  of  Passengers,  10. 

As  to  debt  incurred  by  husband.     See  Community  Debt,  1. 

That  person  on  track  will  leave.     See  Instructions  to  Juries,  30. 

To  sustain  action  of  court.     See  Plea  in  Abatement,  1. 

That  evidence  supported  judgment.     See  Practice  on  Appeal,  7. 

In  favor  of  act  of  land  commissioner.     See  School  Land,  1,  ft. 

Principal  and  Agent. 

Evidence  of  agent's  authority.     See  Agency,  1. 
Agent  signing  contract  as  surety.     See  Agency,  2. 
Estoppel  to  deny  unauthorized  act.     See  Agency,  S* 
Act  not  known  to  principal.     See  Agency,  4* 
Commissions  on  orders  not  filled.     See  Agency,  5. 
Ratification  of  act  by  pri^icipal.     See  Agency,  6. 
Denial  of  agent's  authority.     See  Pleading,  3. 

Principal  and  Surety. 

Errors  affecting  only  surety.     See  Practice  on  Appeal,  4* 
Release  by  change  in  contract.     See  Sureties,  1. 

Privileged  Communication. 

1.  A  statement  by  a  testator  to  the  lawyer  preparing  his  will  that  a  debt, 

which  by  his  will  was  relinquished  to  the  debtor,  was  secured  by  a 
deed  of  the  debtor's  property  to  him  was  inadmissible,  in  an  action 
by  such  debtor  against  the  heirs  and  devisees  of  the  testator,  to  show 
that  the  deed  in  question  was  a  mortgage  and  was  released  by  the 
will;  the  declaration  was  a  privileged  communication  and  the  heirs, 
devisees  and  representatives  of  declarant  could  claim  the  privil^e. 
Emerson  v.  Scott,  65. 

2.  The  exception   permitting  the  attorney  who  wrote  a  will  to  testify  to 

statements  by  the  testator  applies  only  between  litigants  who  claim 
under  such  will,  and  is  not  available  to  one  who,  though  a  devisee 
under  the  will,  is  asserting  in  the  litigation  rights  not  derived  there- 
from, but  claimed  adversely  to  the  testator.    Id. 
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Prooeedi. 

Of  salB  of  homestead.    See  Bomestead,  H,  IS. 

Process. 

Right  to  execute.     See  Constables,  i. 

Profits. 

Loss  of  crops.    See  Damages,  8. 

Loss  of  ice  business.     See  Damages,  H,  15. 

Crops  which  might  have  been  made.    See  Damages,  19. 

Prohibition. 

Of  sale  of  intoxicating  liquors.    See  Local  Option,  i-^.  ' 

Proziinate  Cause. 

Damages,  resulting  from  negligence.     See  Damages,  1, 
Damage  by  ill-breeding.     See  Damages,  18, 
Natural  and  necessary  result.     See  Pleading,  5,  6. 

1.  Where  loss  results  from  concurring  causes  no  one  of  them  is  remote,  but 

all  are  proximate.    Butterick  Pub.  Co,  v.  Gulf,  C.  d  8.  F.  Ry.  Co.,  040. 

2.  Whether  plaintiff's   failure  to   keep  a   lookout  and  give  signals  to  the 

engineer  in  charge  of  the  switch  engine  was  the  proximate  cause  of 
the  injury  was  a  question  for  the  jury.  Missour%,  K,  d  T.  Ry,  Co. 
V.  Kellerman,  275. 
8.  Where  a  railroad  employe  was,  by  reason  of  a  cinder  pile  in  the  yards, 
caused  to  fall  on  the  track  in  front  of  an  advancing  train,  and  the 
evidence  tended  to  show  that  he  would  have  had  time  to  remove  him- 
self from  the  track  if  the  train  had  been  running  at  not  exceeding 
six  miles  per  hour,  as  required  by  a  city  ordinance,  this  was  sufficient 
to  raise  the  issi^es  that  the  speed  of  the  train  was  the  proximate  cause 
of  the  injury.     Missouri,  K.  d  T,  Ry.  Co,  v.  Penny,  358. 

Pnblio  lands. 

Right  of  way  over.     See  Railroads;  1,  2. 

Purohase  Honey. 

Lien  for.     See  Bomestead,  16,  17, 

Purchaser. 

Reliance  on  statements  of  vendor.     See  False  Representations,  lr-4. 

Question  of  Fact. 

Negligence  in  rough  handling  of  shipment.     See  Carriers  of  Freight,  10, 

Negligence  in  boarding  moving  train.     See  Carriers  of  Passengers,  i. 

Whether  one  was  a  passenger.     See  Carriers  of  Passengers,  6,  7, 

Derailment  by  bad  track.     See  Carriers  of  Passengers,  .9,  10. 

Negligence  in  unfastened  car  door.     See  Carriers  of  Passengers,  11. 

As  to  construction  of  instrument.    See  Contract,  2. 

To  whom  deposition  was  delivered.     See  Depositions,  2, 

Where  evidence  is  conclusive.     See  Instructions  to  Juries,  10,  11,  H,  15. 

Where  testimony  is  slight.     See  Instructions  to  Juries,  17. 

Where  evidence  is  conflicting.     See  Instructions .  to  Juries,  18. 

Where  evidence  is  undisput^.     See  Insurance,  Life,  1. 

Negligence  in   inspection.     See  Master  and  Servant,  2. 

Evidence  not  presenting.     See  Master  and  Servant,  i. 

As  to  proper  inspection  of  car.     See  Master  and  Servant,  S, 

Whether  storm  was  act  of  God.     See  Negligence,  1. 

As  to  cause  of  injury.     See  Proximate  Cause,  2,  S. 

Evidence  held  sufficient  to  raise.    See  Telegraph,  1. 
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Quitclaim  Deed. 

Administrator's  deed  is  not.    See  kdministraton^s  Deed,  1, 
Tol.  XXXIX.  Civil— 46. 
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to  damages  without  a  finding  that  such  rough  handling  was  negligently 
done.  Ft,  Worth  d  D.  C.  Ry.  Co,  i>.  James,  408. 
40.  A  street  car  company  can  not  ordinarily  be  held  negligent  in  acting  in 
obedience  to  a  valid  ordinance  of  a  city  prescribing  its  duties  to  the 
public,  as  with  reference  to  where  its  cars  shall. or  shall  not  stop  at 
street  crossings.    McCabe  v,  San  Antonio  Trac.  Co.,  614. 

New  Cause  of  Action. 

Amendment  not  setting  up.    See  Amendment,  1, 

New  Trial. 

Questions  not  raised  by  motion.     See  Motion  for  New  Trial,  1,  2. 

1.  Where  plaintiff  went  to  trial  knowing  that  one  of  his  witnesses  was  not 

present,  the  court  did  not  err  in  refusing  a  new  trial  to  procure  the 
testimony  of  the  witness,  which  appeared  important,  but  was  cumulative, 
and  would  not  necessarily  change  the  result.    Dowell  v,  Dergfeld,  035. 

2.  Where  plaintiff  was  content  to  go  to  trial  on  the  evidence  at  hand,  with- 

out making  any  effort  to  exhaust  his  sources  of  proof,  he  was  not  entitled 
to  a  new  trial  to  procure  newly-discovered  evidence  merely  cumulative 
in  its  nature.    Id, 

Non  Est  Factum. 

Burden  of  establishing  defense.     See  Burden  of  ,Proof,  2, 

1.  Where  a  bank,  sued  for  money  deposited  with  it,  plead  in  defense  the 

payment  by  it  of  a  check  drawn  for  the  money  and  signed  by  the 
plaintiff,  the  latter  could  not  introduce  evidence  to  show  that  the 
check  was  a  forgery  in  the  absence  of  a  sworn  plea  denying  the  exe- 
cution of  the  check  by  him  or  by  his  authority.  Rev.  Stats.,  arts  1192, 
1193,  1265,  2318,  construed.    State  NaVl  Bank  of  E,  P,  v.  Stewart,  620. 

2.  The  statutory  provision    (Rev.   Stats.,  art.    1193)    that  "it  shall   not  be 

necessary  for  the  plaintiff  to  deny  any  special  matter  of  defense  plead 
by  defendant,  but  the  same  shall  be  regarded  as  denied  unless  ex- 
pressly admitted,"  does  not,  in  view  of  the  other  provisions  of  the 
statute,  obviate  the  necessity  of  plaintiff's  denying  under  oath  the 
execution  of  a  written  instrument  pleaded  by  the  defendant  and  charged 
to  have  been  executed  by  plaintiff,  and  that  such  instrument  is  a 
bank  check  and  in  the  nature  merely  of  a  receipt,  does  not  affect  the 
matter.     Id, 

3.  It  would  seem  that  the  fact  that  defendant  may  have  first  introduced 

evidence  of  the  genuineness  of  the  signature  to  the  check  would  not 
give  plaintiff  the  right,  by  evidence  in  rebuttal,  to  show,  without  any 
plea  of  non  est  factum,  that  it  was  a  forgery — ^but  the  point  is  not 
definitely  determined.     Id, 

Nonresidents. 

Transitory  actions  between.     See  Jurisdiction,  1. 

Where  the   road   of   a   railway   company   incorporated   under  the   laws   of 

Kansas   extends   into  Texas   it  may   be  sued  here,   upon   service  duly 

had  in  Texas,  by  a  resident  of  Kansas  to  recover  for  personal  injury 

which  occurred  in  Kansas.    Missouri,  K,  d  T,  Ry,  Co,  v,  Kellerman,  274. 

Note. 

By  partnership  after  dissolution.     See  Burden  of  Proof,  2, 
Payable  when   promissor  became  able.     See  Limitation, -6,  7. 
Correcting  judgment  as  to  amount.     See  Motion  for  New  Trial,  1, 
Estoppel  to  deny  signature.     See  Ratification,  1,  2, 

1.  In  an  action  against  one  sued  as  an  indorser  of  a  note  the  petition  is 

bad  on  general  demurrer  where  it  shoi^'s  that  the  time  has  passed 
when  his  liability  can  be  fixed  either  by  suit  or  protest,  and  fails  to 
allege  any  waiver  of  the  formalities  necessary  to  fix  such  liability. 
Beauchamp  v.   Chester,  234. 

2.  Evidence    considered    nr.d    held    insufficient    to    show   that    defendant    had 

become  able  to  pay  the  note.     Glass  v.  Adoue  d  Lohit,  22. 
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Kotioe. 

That  land  was  claimed  adversely.     See  Adverse  Poseeseion^  4* 

Of  conditions  causing  damages.     See  Carriers  of  Freight^  5. 

Of  shipper's  claim  for  damages.     See  Carriers  of  Freight,  9. 

Of  circumstances  causing  special  damage.     See  Carriers  of  Freight,  12; 

Damages,  8,  9. 
By  record  of  instrument.     See  Chattel  Mortgage,  5,  6. 
Injury  by  affirmative  act.     See  Cities,  2,  3, 
That  possession  is  held  adversely.     See  Cotenants,  2, 
Of  consideration  of  conveyance.     See  County  School  Land,  3-6. 
Of  right  reserved  in  grantor.     See  Dedication,  1. 
By  record  of  title.     See  Innocent  Purchaser,  1. 
Of  interest  of  wife  and  heirs.     See  Innocent  Purchaser,  3,  i,  5. 
Of  prohibition  election.     See  Local  Option,  1-2. 
By  possession  of  right  of  way.     See  Railroads,  2. 
By  possession  of  land.     See  Taw  Sale,  1,  2. 

1.  The  fact  that  the  deed  records  showed  the  original  deed  from  the  county 

to  B.  as  made  upon  an  unlawful  consideration  (locative  services)  did 
not  of  itself  charge  R.'s  grantee  with  notice  that  the  later  deed  made 
by  the  county  to  R.  and  reciting  only  a  money  consideration  was  in 
fact  made  partly  upon  another  consideration,  viz.,  B.'s  equitable  claim 
for  services  in  locating  the  land.  Kev.  Stats.,  art.  4652.  San  Angustine 
County  V.  Madden,  268. 

2.  At  the  time  R.  conveyed  the  land  K.  was  in  possession  as  her  tenant 

under  a  five  years'  lease,  but  had  also  secured  a  lease  from  the  county 
which  included  this  land  with  its  other  school  lands.  This  latter 
lease  was  not  recorded  until  after  R.  had  conveyed,  and  K.  continued 
paying  rent  to  R.  Held,  that  K.'s  possession  did  not  charge  R.'s 
grantee  with  notice  of  the  lease  by  the  county  or  its  adverse  claim.   Id. 

Nuisance. 

Injury  by  proximity  of  railway.     See  Railways,  3,  ^. 

Opinion. 

As  to  deterioration  in  value.     See  Damages,  25. 

As  to  plaintiflF's  ability  to  work.     See  Evidence,  10. 

As  to  mental  capacity  of  testator.     See  Evidence,  12, 

As  to  effect  of  personal  injuries.     See  Evidence,  13. 

As  to  market  value.     See  Evidence,  14,  17. 

As  to  reasonable  time  for  transportation.     See  Opinion,  18. 

As  to  sanity  of  one  making  declarations.     See  Evidence,  22. 

As  to  sufficiency  of  railroad  ties.     See  Evidence,  29. 

Conclusion  from  facts  which  can  not  be  reproduced.     See  Evidence,  53. 

As  to  value  of  property.     See  False  Representations,  1,  2. 

Overflow. 

Diversion   of  water  by  street   curbing.     See   Cities,   1-3. 
Injury  to  growing  crop.     See  Damages,  20. 

1.  Where  in  an  action  for  injury  to  land  and  crops  from  the  overflow  of 

surface  water  caused  by  the  construction  of  an  embankment  it  was 
alleged  that  the  natural  flow  of  water  had  been  obstructed  by  the 
embankment  and  that  a  ditch  with  culvert  constructed  through  the 
embankment,  designed  to  carry  off  the  water,  was  not  large  enough 
for  that  purpose  during  times  of  freshets,  and  that  the  water  had 
no  other  outlet,  this  was  sufficient  to  raise  the  issue  of  an  improper 
construction  of  the  ditch  in  that  it  was  not  sufficient  to  carry  off  the 
water.     Barstow  Irrig.  Co.  v.  Black,  80. 

2.  Where  after  plaintiff's  land  and  crops  had  \)een   overflowed  for  several 

days  by  reason  of  defendant's  negligence  in  the  constniction  of  its 
embankment,  they  cut  the  embankment  and  thus  drained  the  land, 
defendant  could  not  defeat  any  part  of  the  liability  on  the  ground 
that  plaintiffs  should  have  sooner  done  the  cutting  and  thus  prevented 
the  damage,   since  they  were  not  required  to   commit  a  trespass   in 
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used  and  was  not  intending  to  use  the  crossing.  Rer.  Stata.,  art.  4607* 
8t.  Louis  8.  W.  Ry.  Co.  v.  Kilman,  107. 
12.  Where  the  engineer  of  the  train  saw  that  plaintiff's  horse  would  be 
frightened  by  the  blowing  of  the  whistle  and  plaintiff  probably  in- 
jured, and  he  could  have  desisted  from  blowing  just  then  consistently 
with  his  duties  and  without  damage  to  the  railroad  company,  hia 
failure  to  so  desist  might  be  negligence,  despite  the  statutory  require- 
ment.    Id, 

Eatlflcation. 

1.  Where  defendant,  whose  name  appeared  to  the  note  sued   on   as  surety 

for  his  son,  when  written  to  by  the  payee  to  know  if  his  signature  waa 
genuine,  made  no  reply,  but  told  his  wife  to  answer  the  letter  as  she 
wished :  that  he  would  not  have  anything  to  do  with  the  matter,  and 
she  answered  that  defendant  was  standing  for  his  son  and  would  pay 
the  note  if  he  did  not,  such  letter  was  admissible  to  show  a  ratifica- 
tion by  defendant  of  his  previously  imauthorized  signature.  Harmon 
V,  Leherman,  261. 

2.  Defendant's   silence   and   failure   to   answer   plaintiff's    letter,    thus   con- 

sciously permitting  her  to  deal  with  the  son  as  though  defendant's 
signature  had  been  regularly  obtained,  required  that  the  case  should 
also  have  been  submitted  to  the  jury  upon  the  issue  of  estoppeL    Id, 

Eebuttal. 

Of  immaterial  testimony.     See  Evidence,  S9,  51. 

KeoelTers. 

Of  wife's  separate  estate.     See  Wife*8  Separate  Property,  2,  S. 

1.  The  mere  failure  of  a  corporation  to  meet  its  debts  will  not  justify  a 

finding  of  insolvency  when  the  present  ability  to  do  so  is  shown;  nor 
will  its  mere  refusal  to  pay  debts  be  ground  for  the  appointment  of 
a  receiver  for  it,  even  with  its  consent.    Brenton  d  McKay  v.  Peck,  224. 

2.  Where  a  town  lot  and  improvement  corporation  owned  property  in  excess 

of  its  debts  and  was  a  going  concern  and  an  execution  was  levied  on 
its  entire  real  property  to  satisfy  a  judgment  asainst  it  which  it  had 
taken  no  steps  to  pay,  this  afforded  no  ground  for  the  appointment 
of  a  receiver  for  it  at  the  instance  of  another  creditor  in  oraer  to  pre- 
vent an  apprehended,  but  not  probable,  sacrifice  of.  its  property  at 
the  execution  sale,  it  appearing  that  the  purpose  was  to  prevent  the 
sale  under  execution  and  that  the  corporation  was  making  no  sales 
of  its  property  because  the  prevailing  prices  were  low  and  it  was 
holding  for  an  expected  advance.     Id. 

3.  Under  the  conditions  shown  the  judgment  creditor  could  not,  at  the  suit 

of  another  creditor  without  lien,  be  stayed  from  proceeding  to  execu- 
tion merely  because  the  debtor  corporation  had  not  the  cash  at 
command  with  which  to  meet  its  obligation.     Id. 

4.  A   receivership   for   a   corporation   can   not   be   properly   granted   at   the 

instance  of  a  general  creditor  until  the  point  of  insolvency  has  been 
reached  in  its  affairs  at  which  the  trust  fund  doctrine  may  be  in- 
voked, and  then  the  statute  applies.     Kev.  Stats.,  art.   1465   (3).     Id, 

5.  Where  the  appointment  by  the  trial  court  of  a  receiver  for  a  corporation 

was  on  appeal  held  unauthorized  because  insolvency  or  imminent  danger 
of  insolvency  was  not  shown,  but  the  showing  made  as  to  the  conduct 
of  the  corporation's  affairs  and  its  failure  to  pav  taxes,  officers'  sal- 
aries and  past  due  debts,  pointed  to  a  state  of  things  which  the  evi- 
dence did  not  conclusively  explain,  it  is  held  that  the  cause  should 
be  remanded  in  order  that  the  facts  may  be  more  fully  developed.     Id, 

6.  Where  a  mortgage  contained  an  assignment  of  the  rents  to  accrue  after 

default,  it  was  no  objection  to  the  appointment  of  a  receiver  on  ap- 
plication of  the  mortgagee  that  an  adequate  remedy  at  law,  by  seques- 
tration, existed,  nor  that  the  mortgage  provided  a  remedy  by  giving 
notice  to  the  tenants,  nor  that  the  mortgagee  had  not  alleged  that  the 
property    was    probably    insufficient    to '  discharge    the    mortgage    debt« 
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Following  rulings  on  former  appeal,  33  Texas  Civ.  App.,  580.  Barrera 
V,  Fro8t,  644. 
7.  That  the  court  canceled  the  mortgage  lien  insofar  as  it  affected  the 
property  itself,  because  it  was  the  wife's  separate  property,  did  not 
defeat  the  right  of  the  mortgagee  to  have  a  receiver  for  the  rents,  which 
were,  community.    Id. 

BeoelTer's  Sale. 

Purchase  with  wife's  separate  property.     See  Married  Woman,  Z^. 

Eeoitali. 

In  will  as  notice.    See  Innocent  Purehaeer,  4- 

Beeord. 

Omissions  by  clerk.    See  Chattel  Mortgage,  5. 

Of  plot  dedicating  lag^     See  Dedication,  1. 

Of  judgment.     See  Jiidgment  Lien,  1. 

Postponement  to  correct.     See  Practice  on  Appeal,  5. 

Beoordi  of  Court. 

1.  A   court  has   jurisdiction   to  entertain  a  suit  to  correct  its   record,  by 

expimging  therefrom  an  order  which  it  has  not  made,  after  the  ex- 
piration of  the  term  at  which  the  record  was  made,^  and  after  an 
appeal  has  been  perfected  from  a  final  judgment  in  the  case.  Texas 
d  N.  0.  Ry.  Co.  V.  Walker,  63. 

2.  In  such  a  suit  it  is  not  necessary  that  the  petition  should  be  supported 

by  an  affidavit  showing  fraud,  surprise,  mistake  or  meritorious  defense, 
since  the  suit  is  not  for  a  new  trial  nor  to  set  aside  or  correct  a  judg- 
ment actually  rendered,  and  the  rules  governing  such  proceedings  are 
not  applicable  to  it.     Id. 

Beoord  of  Title. 

Wife's  separate  estate.     See  Innocent  Purchaser,  1. 

As  notice  of  consideration.     See  Notice,  1. 

Transfer  of  rights  of  purchaser.    See  School  Land,  8. 

To  mark  and  brand  of  cattle.     See  Statute  of  Frauds,  8. 

Bedemption. 

Of  land  from  sale.     See  Trespass  to  Try  Title,  1, 

Beformatlon  of  Contract. 

1.  Where  the  action  was  for  the  reformation  of  a  conveyance  of  land  made 
by  plaintiff,  or,  in  the  alternative,  for  the  recovery  of  the  land,  and 
the  jury  found  on  special  issues  submitted  that  it  was  the  intention 
of  both  parties  that  plaintiff  should  convey  only  two-thirds  of  the 
land,  and  that  defendant,  at  the  time  the  conveyance  was  executed, 
induced  plaintiff  to  believe  that  two-thirds  only  was  conveyed,  the 
proper  judgment,  as  here  rendered  on  appeal,  was  to  give  effect  to 
the  real  contracts  of  sale,  instead  of  cancelmg  it.  Bourland  v.  Schulz, 
673. 

Belease. 

Of  damages  incurred  before  shipment.     See  Carriers  of  Freight,  11. 
Of  surety  by  extension  of  time.     See  Wife's  Separate  Property,  ^-1, 

Benewal. 

Of  lease  by  holding  over.     See  Landlord  and  Tenant,  i-i5. 

Bents. 

Of  mortgaged  machinery.     See  Foreclosure,  2. 

Of  wife's  estate.     See  Wife's  Separate  Property,  Z, 
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Beplevy  Bond. 

Does,  not  waive  plea.     See  Qam%»hmen%t  i. 

Bepute. 

To  prove  identity  of  grantee.    See  Evidence,  SS, 

Heqnest. 

To  supply  omission  in  charge.   See  Inetructiona  to  Juries,  5,  6,  9,yt3,  21,  26. 

Bes  Adjudioata. 

1.  Defendant  could  not  claim  that  the  issue  of  actual  settlement  on  the  part 
of  plaintifif  was  conclusively  determined  against  her  in  a  former  suit 
where  no  such  defense  is  found  in  his  answer,  although  he  pleaded  his 
title  specially.     Smith  v.  McClain,  152. 

Befidence. 

Allegations  of  held  sufficient.     See  Divorce,  i. 

Beiultlng  Tmgt. 

1.  Where  a  husband'  purchased  land  certificates  with  the  wife's  separate 
funds,  taking  the  title  in  his  own  name,  there  was  at  once  and  by 
implication  of  law  a  resulting  trust  in  the  wife's  favor.  Matador  La, 
d  C.  Co*  V.  Cooper,  99. 

Bight  of  Way.* 

Over  public  land.     See  Railroads,  1,  2, 

Authority  of  agent  to  make.     See  Contract,  2. 
Judgment  lien  against  homestead.     See  Homestead,  H,  15. 
Of  homestead  by  guardian.     See  Homestead,  18,  21,  22, 
Of  intoxicating  liquors.     See  Liquor  Dealer's  Bond,  1-12. 

1.  Upon  breach  of  contract  of  sale  the  seller  has  choice  of  three  remedies; 

(a)  he  might  retain  the  goods  and  recover  the  difference  between 
the  contract  price  and  the  market  price  at  the  time  and  place  of 
delivery;  or  (b)  he  might  hold  the  goods  for  the  buyer  and  recover 
the  contract  price;  or  (c)  he  might  resell  the  goods  for  the  best  price 
obtainable  at  the  place  of  delivery,  or  the  most  accessible  market,  and 
recover  the  contract  price  less  the  net  amount  realized  for  the  goods 
at  such  sale.     Sour  Lake  Toionsite  Co.  v.  Deutser  Fur.  Co.,  86. 

2.  Having   elected   which   one   of   the   three    remedies   he   will   pursue,    the 

seller  is  bound  by  the  measure  of  damages  appropriate  thereto,  and 
he  can  not  be  held  to  any  other  measure  by  the  purchaser.     Id. 

3.  If  the  seller  elects  to  keep  the  goods,  the  measure  of  damages   is  the 

difTerence  between  the  contract  price  and  the  market  value  at  the 
time  of  the  breach,  and  not  at  some  time  in  the  future.    Id. 

School  Land. 

1.  An  award  of  school  land  to  an  applicant  to  purchase  is  prima  facie  evi- 

dence that  at  its  date  the  land  was  upon  the  market  and  that  all 
prerequisites  to  the  power  of  the  Commissioner  to  make  a  valid  sale 
had  been  met.  In  such  cases  the  burden  is  upon  him  who  seeks  to 
overthrow  the  award  to  affirmatively  show  a  lack  of  such  power.  Hood 
V.  Pursley,  476. 

2.  Proof  of  a  prior  lease  of  the  land  by  the  State  for  a  period  extending 

beyond  the  date  of  the  award  is  not  sufficient  of  itself  to  show  the 
award  invalid,  since  the  lease  might  be  canceled  or  waived,  and  it  will 
be  presumed  in  favor  of  the  award  that  this  was  done,  unless  the 
contrary  is  made  to  appear  by  proof.     Id. 

3.  One  who  applies  to  purchase  school  land  after  the  Land   Commissioner 

has  issued  a  certificate  of  occupancy  to  a  prior  purchaser  is  precluded 
thereby  from  controverting  the  fact  of  such  occupancy.  Smith  v,  Mc- 
Clain, 152. 
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School  Land — Continued. 

4.  After  the  Land  Commrssioner  had  accepted  the  prior  application  and  the 
proof  of  occupancy  thereunder  and  issued  his  certificate  he  was  not 
warranted  in  canceling  the  award  to  such  applicant  merely  because  of 
an  error  on  his  own  part  as  to  the  sufficiency  of  the  proof  of  settle- 
ment and  occupancy.     Id, 

6.  Evidence  considered  and  held  to  sustain  a  finding  that  plaintiff's  settle- 
ment on  the  school  land  he  had  applied  to  purchase  from  the  State 
was  not  made  in  good  faith.     Smith  v.  Hughes,  113. 

6.  Where   in   an  action  to   recover   school    land   plaintiff   claimed   under  a 

rejected  application  to  purchase  from  the  State  and  defendant  under 
an  award  on  an  application  later  in  date,  plaintiff  has  the  burden  of 
overcoming  the  presumption  of  regularity  of  the  sale  by  appropriate 
evidence  showing  lack  of  power  in  the  Commissioner  to  make  the 
award.     Id, 

7.  One  who  has  bought  school  land  from  the  original  purchaser  from  the 

State  and  has  filed  with  the  Commissioner  of  the  General  Land  Office 
a  proper  transfer  of  the  land,  is  entitled,  by  virtue  of  the  statute,  to 
become  a  substitute  purchaser.  Rev.  Stats.,  art.  4218k.  Smith  v. 
Coble,  243. 

8.  The  fact  that  the  transfer  had  not  been  recorded  in  the  county  where  the 

land  lies  was  a  mere  irregularity  which  would  not  defeat  the  right 
and  title  of  the  transferee.    Id, 

9.  Where  school  land  was  awarded  to  J.,  and  the  Commissioner  thereafter 

canceled  the  sale  because  J.  was  not  an  actual  settler  on  the  land, 
but  the  land  was  again  awarded  to  him  on  a  second  application,  the 
title  of  one  who  claimed  through  a  subsequent  transfer  from  J.  could 
not  be  defeated  on  the  ground  that  the  cancellation  of  the  first  award 
had  not  been  certified  to  the  county  clerk  and  the  land  again  formally 
placed  on  the  market.  The  first  award  affords  presumptive  evidence 
that  J.  was  then  an  actual  settler  on  the  land,  and  there  is  no  evi- 
dence in  the  record  to  the  contrary.  If  the  cancellation  be  considered 
at  all,  then  it  shows  that  J.  was  not  an  actual  settler  at  the  time 
of  the  first  award,  and  that  therefore  such  award  did  not  take  the 
land  off  the  market,  and  hence  it  was  on  the  market  at  the  time  of 
the  second  sale.    Id, 

10.  Plaintiff  seeking  to  recover  State  school  land  by  virtue  of  a  subsequent 

rejected  application  to  purchase  could  not  avail  himself  of  fraud  and 
collusion  m  the  original  purchase  as  against  defendant  who,  prior  to 
plaintiff^s  application,  had  become  a  substitute  purchaser,  and  who 
was  at  that  time  an  actual  settler  and  in  all  other  respects  qualified 
to  purchase.  Fraud  and  collusion  in  the  original  purchase  could  only 
have  effected  a  forfeiture,  which  would  have  placed  the  land  again 
on  the  market,  subject  to  defendant's  prior  application,  as  a  substi- 
tute purchaser,  as  against  which  plaintiff  had  no  superior  intervening 
right.     Perry  v,  Rutherford^  477. 

11.  The   court   did   not  err   in   refusing  to  instruct  the  jury  that   a   second 

application  to  purchase  was  an  abandonment  or  waiver  of  the  appli- 
cant's rights  under  the  first.     Id, 

12.  It  seems  that  where  an  applicant  to  purchase  State  school   land  is  not 

an  actual  settler  thereon  at  the  time  of  filing  his  application,  but 
becomes  such  later  on  the  same  day  and  before  any  intervening  rights 
have  attached,  this  does  not  necessarily  entitle  him  to  the  land  where, 
before  it  is  awarded  to  him,  another  makes  a  proper  applicatioa  to 
purchase  it.  Id, 
18.  The  State  has  the  power  to  forfeit,  through  a  declaration  of  the  Land 
Commissioner,  a  sale  of  State  school  land  for  nonpayment  of  interest 
due  thereon,  and  such  forfeiture  reinvests  the  title  in  the  Stat^,  not- 
withstanding the  provision  of  the  statute  permitting  a  reinstatement 
of  the  sale,  under  certain  conditions,  upon  payment  of  all  interest  due. 
Lawless  v,  Wright,  26. 

Screens. 

Maintaining  in  barroom.     See  LiqiMr  Dealer's  Bond,  9. 
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Seal. 

In  ooBYeyance  by  county.    See  County  School  Land,  §. 

SeiTloe  ef  Proeeu. 

Rights  of  officers  respecting.     See  Constables,  1. 

Bet-Off. 

1.  Against  plaintiffs  claim  for  unliquidated  damages  defendant  could  not 
set-off  a  debt  due  him  by  plaintiff  for  pasturage  in  another  pasture. 
Rev.  Stats.,  art.  754.     BaUkcin  v,  Richardson,  406. 

Settlement.  ^ 

By  applicant  to  purchase.     See  School  Land,  5,  9,  li. 

Sheriffs. 

Right  to  execute  process.     See  Constables,  i. 

Sheriff's  Sale. 

1.  The  title  acquired  through  a  sheriff's  sale  and  deed  is  not  rendered  void 

on  collateral  attack  by  a  variance  between  the  sheriff's  return  and 
the  recitals  in  the  deed  as  to  the  date  of  sale.  Temple  v.  Branch 
Saw  Co.,  tt06. 

2.  Irregularities  in  a  sheriiTs  sale,  coupled  with  inadequa<^  of  price,  though 

sufficient  to  justify  setting  it  aside  on  direct  proceeding,  do  not  render 
it  void  upon  collateral  attack,  as  by  ordinary  suit  in  trespass  to  try 
title.     Id. 

Sii^oials. 

Omission  of.    See  Instructions  to  Juries,  29, 

S^Koial  Damages. 

Notice  to  defendant  of  conditions.     See  Carriers  of  Freight,  5,  12, 

Special  Issues. 

Trial  upon.     See  Findings  by  Court,  1. 

1.  An  objection  to  the  action  of  the  court  in  submitting  the  case  on  special 

issues  and  refusing  a  requested  general  charge  covering  all  issues, 
comes  too  late  after  verdict,  no  exception  having  been  taken  at  the 
time.     Bourland  v.  Schulz,  573. 

2.  Where  in  a  proceeding  to  condemn  land  for  a  right  of  way  the  court 

submitted  to  the  jury  three  special  issues  asking  the  market  value 
of  the  5.23  acres  appropriated,  the  market  value  of  the  residue  of 
defendant's  land  just  before  the  appropriation,  and  then  its  market 
value  just  after  the  appropriation,  and  the  jury  answered  the  first 
two  questions  "$12  per  acre,"  and  the  third  $10.65  per  acre,"  the 
answers  were  not  responsive  to  the  issues  and  were  insufficient  to 
sustain  a  judgment,  there  being  no  finding  as  to  the  amount  of  the 
residue  of  the  land.    Kirby  v.  Panhandle  d  0,  Ry.  Co,,  252. 

Speeiffo  Performanoe. 

1.  Mere  possession  of  land  under  a  parol  gift  does  not  entitle  the  donee  to 
a  specific  performance  and  a  divestiture  of  title  out  of  the  donor. 
In  such  cases  the  making  of  permanent  and  valuable  improvements  is 
also  necessary.     West  v,  Webster,  272. 

Statement  of  Facts. 

Prevails  over  bill  of  exception.     See  Assignment  of  Error,  6, 
Referring  to  for  evidence.     See  Assignment  of  Error,  8, 

Stations. 

Stopping  train  at.     See  Carriers  of  Passengers,  1, 
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statute!. 

Right  of  action  under.     See  Comity,  1. 

Extra-territorial  effect  of.     See  Corporations,  1,  ^ 

Adtion  arising  under  Kansas  law.    See  Master  and  Servant,  IS^L 
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[Oldham  and  White's  Digest.] 
Article    466.    Verification  of  pleadings.    8tate  Nail.  Bank  v,  Stewart,  622. 

[Sayles'  Annotated  Statutes.] 

Article  4560f.   Master  and  Servant.  Lodtoick  Lumb.  Co.  v.  Taylor,  303,  304. 
Article  5230o.  Tax  sales.     Bingham  v,  Matthews,  43. 

[Penal  Code.] 
Article    824c.  Trespass.     Baldivin  v.  Richardson,  349. 

[Session  Laws.] 

Act  of  April,   1897.     Laws,  25th  Leg.,  p.   132.     Tax  sales.     Bingham  v. 

Matthews,  43. 
Act  of  May  12,  1899.    Laws,  26th  Leg.,  p.  ^95.    Benefit  societies.     Whaley 

V.  Bankers'  Union  of  W.,  389. 
Act  of  May  20,  1899.     Laws,  26th  Leg.,  p.  214.     Venue  in  suits  against 

railway  companies.     Missouri,  K.  d  T,  Ry,  Co.  v.  Allen,  238. 
Act  of  April   18,   1901.     Laws,  27th  Leg.,  p.  283.     Johnson  grass.     San 

Antonio  d  A.  P.  Ry.  Co.  v.  Burns,  33,  36. 
Act  of  April  1,  1903.    Laws,  28th  Leg.,  pp.  140,  141.    MoHam  v.  Love,  516. 

[United  States  Statutes.] 

Compiled  Statutes,   1901,  sec.  60ab.     Bankruptcy.     Oalveston  D.  O.  Co, 
V.  Frenkel,  20. 

Statute  of  Trands. 

Possession  under  parol  sale.     See  Adverse  Possession,  J^. 
Possession  without  improvements.     See  Specific  Performance,  1. 

1.  The  requisites  necessary  to  take  a  parol  sale  of  land  out  of  the  operation 

of  the  statute  of  frauds  are:     (1)  The  minds  of  the  parties  must  have  I 

met  in  an  oral  agreement  to  sell;  (2)  The  purchase  money  must  have 
been  paid  and  possession  delivered  by  the  vendor  to  the  vendee:  (3) 
On  the  faith  of  the  transaction  the  vendee  must  have  made  valuable 
improvements  upon  the  property.     Bringhurst  v.  Texas  Co.,  500. 

2.  While  the  statute  declares  in  effect  that  no  real  estate  shall  be  conveyed 

except  by  an  instrument  in  writing  (Rev.  Stats.,  art.  624),  yet  as 
limited  by  construction  there  are  other  means  of  conveyance  recognized 
by  the  courts  as  lawful  and  so  enforced,  and  hence  the  statute  does 
not  have  the  effect  of  precluding  an  inference  from  appropriate  facts 
that  a  conveyance  may  have  been  made  by  parol  agreement,  consum- 
mated by  performance.    Id. 

3.  Nor  does  the  fact  that  there  was  evidence  of  a  written  agreement  to  sell 

land  preclude  the  jur^',  when  such  evidence  is  discredited  and  is  not 
believed  by  them,  from  finding,  upon  further  evidence  sufficient  to  so 
establish,  that  there  was  in  fact  a  parol  agreement  to  sell  preceding 
the  alleged  written  agreement,  but  never  carried  into  a  written  agree- 
ment, and  that  such  parol  agreement  was  consummated  by  part  per- 
formance.    Id. 

4.  In  this  State  parol  sales  of  realty  are  upheld  on  the  theory  of  estoppel, 

and  one  who  purchases  conflicting  claims  may  avail  himself  of  the 
defense  against  any  one  of  his  vendors  against  whom  it  may  be  ap- 
propriate under  the  facts.    Id. 
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Statute  of  Frandt — Continued. 

5.  Where  W.  brought  up  conflicting  claims  to  a  tract  of  land,  one  of  the 
purchases  being  by  parol,  and  in  reliance  on  the  title  as  procured 
from  all  the  sources  made  valuable  improvements  which  he  would 
not  have  made  in  the  absence  of  the  parol  purchase,  this  was  sufficient 
to  consummate  the  parol  sale,  although  he  did  not  rely  on  it  exclu- 
sively in  making  the  improvements.     Id, 

0.  The  effect  of   the   improvements   as   consummating   the   parol    purchase, 

which  was  of  the  entire  tract,  held  under  the  facts  not  limited  to  a 
specific  200  acres  on  which  they  were  placed  by  reason  of  the  separate 
purchase  of  such  200  acres  from  one  of  the  adverse  claimants.     Id. 

7«  Where  defendant  orally  agreed  to  convey  land  to  plaintiffs  in  considera- 
tion of  their  taking  care  of  his  mother  until  her  death,  which  they 
did,  and  after  they  had  taken  possession  of  the  land  under  the  agree- 
ment and  had  begun  to  make  improvements  thereon,  defendant  prom- 
ised from  time  to  time  to  make  them  a  deed  to  it,  he  was  estopped 
to  set  up  the  statute  of  frauds  against  his  parol  agreement  to  convey. 
Hand  v.  Nia,  403. 

8.  Where  a  father  made  a  gift  of  cattle  to  his  minor  children  of  tender 
years  by  causing  a  number  of  calves  selected  from  his  herd  running 
upon  the  open  range  to  be  marked  and  branded  in  a  separate  mark 
and  brand  which  he  had  recorded  in  their  names,  this  was,  although 
the  father  continued  to  manage  and  control  the  cattle,  a  sufficient 
delivery  of  them  to  meet  the  requirement  of  the  statute  of  frauds 
making  actual  delivery  essential  to  a  parol  gift.  Rev.  Stats.,  art.  2546. 
Coke  d  Reardon  v,  Ikard,  409. 

Statntory  Constmctlon. 

1.  In  construing  a  statute  the  courts  seek  to  give  effect  to  the  legislative 

intent,  and  will  not  sacrifice  that  intent  for  the  sake  of  giving  a 
literal  construction  to  the  words  used;  and  statutes  will  be  construed 
in  such  manner  as  to  prevent  absurdity,  hardship  or  injustice  and  to 
favor  public  convenience.     Medlin  v.  Seideman,  653. 

Streets. 

Diversion  of  water  by.     See  Cities,  1-3. 
Reservation  of  right  of  way  in.     See  Dedication,  1. 
Additional  tracks  in.     See  RailtcaySf  3,  4. 

Street  Crossing. 

Stationing  flagman  at.     See  yegligenoe,  8. 

Street  Railway. 

Discovered  peril.     See  Negligence,  6. 

Rail  dangerously  charged  with  electricity.     See  Negligence,  7. 
Burden  of  proving  contributory  negligence.     See  Negligence,  10, 
Stop  in  obcKlience  to  city  ordinance.     See  Negligence,  J/O. 

Snicide. 

Preventing  recovery  of  policy.     See  Benefit  Insurance,  1,  2. 

Snrety. 

Agent  signing  contract  as  obligor.     See  Agency,  2. 

Statement  by  principal  to.     See  Evidence^  3. 

Change  of  contract  after  signing.     See  Evidence,  i. 

Levy  after  return  day.     See  Indemnity  Bond,  1.  . 

Defense  by  principal  in  bar.     See  Practice  on  Appeal,  4, 

Release  by  extension  of  time.     See  Wife's  Separate  Property,  6,  7. 
1.  Where  a  bond  is  conditioned  that  the  principal  therein  will  construct  a 
house  according  to  certain  plana,  and  the  plans  are  materially  changed 
without  the  consent  of  the  sureties,  they  are  released  thereby.     Thomp- 
son V,  Chaffee,  567. 
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Burplnsage. 

In  condition  of  bond.    See  Liquor  Dealer's  Btynd,  4* 

BnrriTing  Hnsband. 

Adjustment  of  oommunitj  debt.    See  Bomettead,  12,  IS. 

Taxes. 

When  lien  attaches.     See  Warrtinty,  1. 

Tax  Sale. 

1.  Where  the  owner  of  land  is  in  the  actual  occupation  thereof,  through 

agents  or  tenants,  and  his  title  is  of  record,  the  State  and  its  officers 
are  chaigeable  with  knowledge  of  such  possession  and  title,  and  can 
not,  by  a  suit  for  delinquent  taxes  against  an  unknown  owner,  with 
citation  by  publication  only,  deprive  the  owner  of  title.  Bingham  v, 
MatthetDS,  41. 

2.  The  judgment  and  sale  had  thereunder  in  such  case,  in  a  suit  brought 

under  the  Acts  of  1897,  page  132,  were  void  and  ineffectual  to  pass 
the  owner's  title,  and  the  judgment  was  subject  to  collateral  attack 
in  an  action  of  trespass  to  try  title.     Id, 

Telegraph. 

1.  Evidence  considered  and  held  to  present  question  of  fact  as  to  whether 
plaintiff,  suing  for  negligent  delay  in  the  delivery  of  a  telegram,  would 
not,  had  it  been  duly  delivered,  on  ascertaining  that  trains  were  late, 
have  gone  by  private  conveyance  to  the  bedside  of  his  dying  son  and 
reached  same  before  he  became  unconscious;  and  the  refUsal  of.  a 
charge  limiting  the  jury  to  a  consideration  of  the  possibilities  of 
reaching  the  son  in  time  by  railway  held  proper.  Western  U.  Tel,  Co. 
17.  Adams,  517. 

Tenant. 

Holding  over  after  expiration  of  lease.     See  Landlord  and  TenatUp  IS* 

Tenant  In  Common. 

Extent  of  homestead  right.     See  Homestead,  19, 

Torts. 

*  Liability  of  married  woman  for.     See  Married  Woman,  1. 

Town. 

De  facto  corporation.     See  Municipal  Bonds,  1, 

Transitory  Action. 

Between  nonresidents  of  State.     See  Jurisdiction,  1, 

Trespass. 

Liability  for.     See  Married  Woman,  1. 

In  order  to  relieve  from  damages.     See  Overflow,  2. 

Communicating  disease  to  cattle.     See  Venue,  i,  5. 

Trespass  to  Try  Title. 

Trustee  may  maintain  action.     See  Estoppel,  i. 

Wife  not  joined  by  husband.     See  Parties,  1. 

Where  partition  is  not  sought.     See  Partition,  1. 

Where  defendant  pleads  specially.     See  Pleading,  H, 

Title  by  limitation.  See  Pleading,  15, 
1.  An  action  of  trespass  to  try  title  can  not  be  used  to  enforce  an  equitable 
right  to  redeem  land,  but  an  action  for  that  specific  purpose  must 
be  brought.  See  the  opinion  for  averments  necessary  to  be  made  by 
a  party  claiming  the  rifht  to  redeem  land  from  sales  made  to  satisfy 
incumbrances  created  before  she  owned  the  property.  Parks  v,  Worth- 
ington,  421. 
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TrespAM  to  Try  Title — Continued.  ^ 

2.  A  petition  in  an  action  to  reoovier  land  la  not  aubjaet  to  demurrer  on 
the  ground  of  a  misjoinder  of  eausea  of  aetion  becauae  the  plaintiff 
asks,  in  the  event  a  recovery  of  the  land  is  denied  him,  that  he  have 
judgment  for  the  purchase  money  he  has  paid  and  for  the  value  of 
improvements  placed  by  him  on  the  land.     Watkin*  v.  Collins,  350. 

Trial. 

Exceptions  to  conclusions  by  court.     See  ConclusionM  of  Fact,  1. 

Remarks  by  court.    See  Bill  of  Ewcepiions,  2, 

Upon  special  issues.     See  Findings  hy  Court,  i. 

Persisting  in  asking  improper  questions.     See  Practice  on  Appeal,  8, 

Tmatee. 

Bound  by  a  judgment  to  which  he  was  a  party.     See  Corporation,  S. 
May  maintain  action  on  legal  title.     See  Estoppel,  4. 

m 

Tmsta. 

Husband  holding  title  for  wife.     See  Fraudulent   Conveyance,  2, 
Possession  by  parent  for  minor.     See  Adverse  Possession,  1, 

Turntables. 

Injuiy  to  children  upon.     See  Negligence,  26-28. 

Ultra  Vires. 

Diversion  of  benefit  funds.     See  Benefit  Society,  4- 

irndne  Influence. 

Solicitations  and  entreaties.     See  Will,  1-i, 
Absence  of  evidence  to  raise  issue.    See  Will,  6, 

Unknown  Owner. 

Sale  for  taxes  against.     See  Tax  Sale,  1,  2» 

Unlawful  Combination. 

Securing  monopoly  of  business.     See  Conspiracy,  IS, 

Usury. 

1.  Where  M.  subscribed  for  stock  in  a  loan  and  investment  aflflociatio-\ 
agreeing  to  pav  for  the  same  in  monthly  installments,  receiving  in 
return  dividends  and  certain  loan  privileges,  and  at  the  same  time 
applied  for  a  loan  secured  by  a  mortgage  and  a  pledge  of  the  stock 
subscribed  for,  such  transaction  could  not  be  condemned  as  a  usurious 
contract,  because  M.  entered  into  it  solely  to  secure  the  loan,  unless 
the  association  also  intended  that  he  should  not  become  a  shareholder, 
and  was  using  the  contract  as  to  taking  stock  merely  as  a  device  to 
cover  usury.    Guarantee  S.  L.  A  I.  Co.  v.  Mitchell,  205. 

Yalue. 

Statements  in  regard  to.     See  False  Representations,  1, 

Yarianoe. 

As  to  brands  of  cattle.     See  Chattel  Mortgage,  S,  f. 

In  time  of  breach  of  bond.     See  Liquor  Dealer's  Bond,  8. 

Between  sheriff's  return  and  recitals  in  deed.     See  Sheriff's  Sale,  i. 

Vendor  and  Purchaser. 

Representations  as  to  value.     See  False  Representation,  1. 
Fiduciary   relation   between  parties.     See  False  Representations,  2. 
Reliance  of  purchaser  on  statement.     See  False  Representations,  S, 
Statements  innocently  made.     See  False  Representations,  4. 
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Vendor's  Lien. 

Creating  against  homestead.     See  Homestead,  9,  10» 
Release  of.     See  lAen,  1. 

Venue. 

In  actions  against  connecting  railways.     See  Carriers  of  Freight,  8. 

1.  Where  the  suit  was  brought  in  the  county  of  the  indorser's  residence, - 

and  the  petition  showed  no  liability  on  his  part  because  of  want  of' 
protest  or  of  suit  in  time,  a  judgment  against  the  maker  of  the  note, 
residing  elsewhere,   could  not  be  sustained  over  his  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence.    Beauchamp  v.  Cheater,  234. 

2.  The  plea  stated,  *'that  this  defendant  has  not  contracted  in  writing  to 

perform  any  obligation  which  is  the  basis  of,  or  in  any  way  con- 
nected with  this  suit  in  any  particular  county."  Held,  the  language 
quoted  negatives  the  fact  that  defendant  had  promised  in  writing  to 
pay  the  debt  in  Coke  Crounty,  where  the  suit  was  brought.  Tett  v. 
Oreen,   184. 

3.  Under  art.   1194,  Rev.   Stats.,  sub.  div.   5,  it  is  not  necessary  that  the 

contract  should,  in  express  words,  require  performance  in  a  particular 
county.  Such  performance  may  be  a  necessary  implication  from  the 
context  of  the  instrument.  Unqualified  acceptance  of  a  draft  at  the 
place  named  as  the  residence  of  the  drawee  makes  the  debt  payable  at 
such  place.     Id. 

4.  Where  plaintiff  was  induced  to  place  his  cattle  in  defendant's  pasture 

by  the  latter's  false  representations  that  his  cattle  therein  were  free  from 
disease,  and  plaintiff's  cattle  contracted  splenetic  fever  from  those  of 
defendant,  an  action  for  the  damages  so  caused  was  one  founded  on  a 
trespass,  if  not  also  oq  a  violation  of  the  penal  statutes  (White's 
Penal  Code,  article  824c),  and  the  action  was  therefore  properly 
brought  in  the  county  where  the  injury  occurred,  although  the  de- 
fendant resided  elsewhere.  (Rev.  Stats.,  art.  1194,  sub.  div.  9.)  Bald- 
win V.  Richardson,  348. 
6.  Where  plaintiff's  petition  states  facts  such  as,  if  true,  give  the  court 
jurisdiction,  and  defendant's  answer  does  not  allege  that  the  allega- 
tions were  fraudulently  made  for  the  purpose  of  conferring  jurisdic- 
tion, the  averments  of  the  petition  must  be  taken  as  true  in  deter- 
mining the  jurisdiction  and  the  merits  of  defendant's  plea  of  privilege 
to  be  sued  in  the  county  of  his  residence.     Id. 

Verdict. 

1.  Where  the  action  was  on  a  note,  and  the  defense  was  that  it  was  given 

for  a  jack  sold  upon  false  representations,  a  verdict  that  plaintiff 
receive  back  the  jack  and  cancel  the  note  was  unauthorized  by  the 
pleadings.     Wootan  v.  Partridge,  347. 

2.  A  verdict  awarding  plaintiff  damages  at  five  cents  per  bale  on  all  the 

hay  mowed  on  certain  land,  not  finding  the  number  of  bales  so  mowed, 
but  assessing  the  damages  awarded  therefor,  will  support  a  judgment 
in  plaintiff's  favor.    Parker  v.  Stroud,  448. 

Veriilcation. 

To  best  of  knowledge  and  belief.     See  Continuance,  1. 
Plea,  of  failure  of  consideration     See  Pleading ,  1. 
l3f  petition  to  correct  record.    See  Records  of  Court,  2, 

Void  Judgment. 

Against  unknown  owner.     See  Taa  Sale,  2. 

Waiver. 

Of  informality  and  tender  of  shipment.     See  Cafrierm  of  Freight,  6, 

Of  plea  of  replevy  bond.     See  Oamishment,  1. 

Of  exemption  by  failure  to  set  aside.     See  Biffnestead,  20. 

Of  want  of  verification.     See  Pleading,  i* 

Of  rights  under  prior  application.     Sir  School  Land,  11. 

Of  objections  to  submission  of  case.     See  Special  Issues,  1. 
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Waiver — Continued, 

1.  Evidence  considered  and  held  to  tend  to  show  a  waiver  by  defendant  of 
the  limitation  by  contract  of  the  time  within  which  plaintiff  must  sue. 
Miaaouri,  K.  ^  T.  Ry.  Co.  v.  Oodair  Com.  Co.,  298. 

Warranty. 

As  to  health  of  insured.     See  Insurance,  Life,  1.  j 

1.  All  property  owned  by  a  person  on  January  1  must  be  listed  for  taxation 
by  June  1  following,  and  although  the  taxes  for  that  year  do  not  be- 
come due  until  October  1,  such  owner  is  personally  liable  therefor, 
even  though  he  sells  the  property  prior  to  October  1*  and  before  the 
amount  of  the  taxes  has  been  ascertained.  The  lien  which  the  Con- 
stitution  fixes  upon  realty  to  secure  the  taxes  and  penalties  attaches 
from  January  1.  Const.,  art.  8,  sec.  15.  CaravoeU  d  Co.  v.  Hahher- 
zettle,  493. 
2.  Penalties  and  costs  which  accrue  as  a  necessary  consequence  of  a  failure 
to  pay  the  taxes  become  a  charge  on  the  land,  and  where  the  owner 
has  sold  the  land  with  warranty  he  is  liable  for  such  penalties  and 
costs  equally  as  for  the  taxes.  Id, 
8.  Where  a  grantee  of  land  holding  under  a  deed  with  covenants  against 
incumbrances  discharges  a  Hen  on  the  land  for  taxes  due  by  the 
grantor  he  is  entitled  to  recover  for  the  accrued  interest,  penalties 
and  costs  which  he  so  pays,  as  well  as  for  the  taxes.  Carswell  v. 
Haberzettle,  99  Texas,  1,  on  certified  question.    Id, 

Water. 

Diversion  by  street  curbing.     See  Citiee,  IS. 
\  Injury  to  land  by.     See  Overflow,  IS. 

y  Wife's  Separate  Property. 

^  Legal  title  in  husband.     See  Innocent  Purchaser,  1. 

*"  Purchase  at  receiver's  sale.     See  Married  Woman,  2S. 

Purchase  of  land  with.     See  Resulting  Trust,  1. 
^  1.  A   deed   from   the   husband  to  the  wife  necessarily  makes  the  land  her 

*'  separate  estate,  whether  it  specifically  so  declares  or  not,  since  it  could 

^  have  no  other  effect.    Jones  v.  Humphreys,  644. 

^  2.  The  community  character  of  rents  and  revenues  from  the  wife's  separate 

f  estate    is    not    changed    by    the    fact    that    the    husband    has    ceased 

to  contribute  to  the  collection  thereof,  or  by  the  fact  that  a  court  has, 

through  a  receivership,  deprived  him  of  the  statutory  power  to  manage 

and  control  the  property.     Barrera  v.  Frost,  644. 

^  3.  It  was  not  error  that  the  decree  appointing  the  receiver  did  not  in  terms 

'i'  limit  the  receivership  to  such  time  as  the  marital  relation  might  con- 

^  tinue,  since  the  court  retains  jurisdiction  of  all  matters  pertaining  to 

the  receivership  and  its  continuance.     Id. 
tli^  4.  The  husband's  right  to  manage  and  control  does  not  authorize  him  to 

f^'  extend   a   debt  of  his   secured   by  a   mortgage  on   his  wife's   separate 

^  property  without  her  consent,  and  where  he  does  so  her  property  is 

released.  Id.  . 
6.  A  clause  in  a  trust  deed  executed  by  a  husband  and  wife  on  her  separate 
property  to  secure  his  debt  which  provided  that  any  extensions  could 
be  made  in  the  payment  of  the  debt,  or  any  part  of  the  security  be 
released,  without  altering  the  lien  in  favor  of  a  junior  incumbrancer 
or  purchaser,  and  that  the  latter  should  be  bound  by  such  extensions 
or  release,  contemplated  only  such  incumbrancers  or  purchasers,  and 
did  not  authorize  the  husband  to  extend  the  debt  witnout  the  wife's 
consent  and  without  her  property  being  thereby  released.     Id. 

6.  Where  an  extension,  made  without  the  surety's  assent,  is  to  a  time  cer- 

tain, and  it  is  agreed  that  the  debtor  shall  then  pay  precisely  the 
same  sum  as  that  due  at  the  time  of  the  extension,  this  resulting  from 
the  payment  of  interest  in  advance  for  the  extended  time,  the  surety 
is  nevertheless  released.     Id. 

7.  Where  the  wife  executed  a  mortgage  on  her  separate  property  to  secure 

the  husband's  note  given  for  money,  part  of  which  had  been  applied 
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^^''       •-#-  four  ye»rB  *^^f/^h"  See  Deed,  1. 
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720  ^^continued,  ^„d  for  Other  purpofles  for  the 

.    iuM*r*te  ^^f^„^  on  that  P^J^^^ife  was  not  a  surety  as  to  such 

^^*'   .r^ti^fy  ^'^J^^fBtB  eBUte.  the        t  ^^^  j.^^  ^^  ^^^  released  by 

S'l'::t:n.^e.ten.ionoft^e 

death,    See  Administratiofiy  1, 

CoBvevAOce  «"'?;''"^  of  hem.     oee  innoceni  Purchaser,  4,  5. 

J  Y^  notice  of  ^"f^f^tor  to  lawyer.     See   Privilege   Communication,  1,  2. 

QUtentents  '^•^    ^^g/ons,  solicitations  and  entreaties  by  the   beneficiaries 

I.  Mi^^'^^^V-n^to  procure  the   disposition   of   his   property   made  by   the 

of  *   ^''  '^  insufficient   to   constitute   undue   influence.     Franklin   v. 

^^"there  was  no  sufficient  evidence  to  justify  the  submission  of  the 
£.  W****^  ^f  procurement  of  a  will  by  undue  influence,  errors  in  the  sub- 
ffliBsioD  of  such   issue  will  not   be  ground   for  reversing  a  judgment 
austaining  the  instrument.     Id,  ^ 

A  chazSf®  ^^^^  ^^y  ^^^  done  by  the  beneflciary  after  the  execution  of  a  | 

^*      ^IJ  could  not  be  considered  in  determining  the  issues  of  undue  influ- 
ence or  testamentary   capacity,   could  not  be   understood   as  denying 
the  right  to  consider  such  evidence  upon   the   issue  of   alteration   of 
the  will  by  the  beneficiary  after  its  execution.    Id. 
4.  In  ft  proceeding  to  set  aside  a  will  after  its  admission  to  probate  it  was  . 

proper  to  charge  that  the  burden  of  proof  was  upon  the  plaintiffs  who  * 

attacked  the  will.     Id. 
fi.  A  bequest  of  all  testator's  property  not  specifically  devised  to  "be  divided  ^ 

according  to  her  will  between  my  wife  and  Buckner's  Orphan  Heme" 
is  valid  as  against  heirs  attacking  the  will,  no  question  being  raised 
between-  the  wife  and  the  charitable  beneflciary.  Id. 
6.  In  a  contest  over  the  probate  of  a  will,  wherein  there  was  a  general 
verdict  for  the  contestant,  the  submission  of  the  issue  of  undue  influ^ 
ence  in  the  absence  of  any  evidence  raising  that  issue,  was  reversible  -  ) 

error.     Moore  v.  Boothe,  339. 

WitneM. 

Diligence  to  procure  testimony.     See  Continuance,  2.  || 

Impeachment  of.     See  Evidence,  47.  n 

Corroborating  by  his  own  statement.     See  Evidence,  4^.  »- 

Conclusion  as  to  common  appearances.     See  Evidence,  53,  § 

Testifying  according  to  belief.     See  Evidence,  54.  ^ 

Impeachment  by  contradictory  statement.    See  Im'peachment  of  Witness,  1. 

Written  Instrument.  i^^ 

Varying  by  parol  evidence.     See  Contract,  1. 
Leaving  construction  to  jury.     See  Contract,  2. 
Varied  by  subsequent  writing.     See  Contract,  3,  4- 
Circumstances  affecting  construction.     See  Contract,  5, 
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